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e. . e. š 1929, l . t . 


- |, LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1283 or 1928. 
t January 21, 1929, 
Present:— Mr. Justice Harrison and 
5 Mr. Justice Dalip Singh. 
KARAM DIN—AoO»U8ED— APPELLANT 


versus T. 
. EMPEROR—Opposire PARTY. 

Evidence Act (I of 1872), ss. 27, 80, 89—Confession 
relating to discovery of Pio admissibility 
Ezact words used by accused not known, effect of— 
‘Informatton’, ‘confession’, distinctly’, ‘discovery’, mean- 
ings of—Admission of confession against co-accused. 

Though the confession of an accused person’ can 
be taken into consideration against a co-aceused, it 
would be unsafe, if not illegal, to. rely on it without 
NE corroberation in material particulars. [p. 2, 
eol. 1, l 

The word ‘information’ in s. 27 of the Evidence 
Act is not ‘synonymous with the word statement but 
connotes two things, namely, a statement or other 
means employed for imparting knowledge possessed 
by one person to another, and the knowledge so 
defived by the other person; and the fact thatéhe 
accused's statement was oral would not make the state- 

ement inadmissible. (p.2, gol. 2.] 

The word ‘aonfession’ in the said section does no 
pee Vad mean a complete confession of guilt but 
obviously means and includes any incriminating 
statement. The question asto whether a statement 


< . VOLUME i15.  * 


of— 


CASES - 


Where an accused person.stated: "I burid the 
shirt, which was my share of the stolen property, 
under the beri tree : “e 


Held, that inasmuch ths fact that the shirt was the 


-accused's share of tho stolen property could not be. 


said to be a fact ‘discovered’, the oxpressionéwhich 
was my share of the slolen preperty' was net ad- 
missible in evidence under s 27 of the Dvidence 
Act, though the rest of the statem®nt was admissible. 
(p. 4,col. 1.] ~ 3 

Oriminal appeal against an order of thee 
Additional Sessions Judge, Ferozepore,’ 
dated the 6th September, 1928. - 

Mr. Rafiq Ahmad, for the Appellant. 

Mr. M, Sleem, for the Government Advo-, 
cate,for the Opposite Party, e 

JUDGMENT. 

Dalip Singh, J.—Karam Din appel4 
lant has bean convicted by #he learned Ad- 
ditional Sessions Judge, under s. 302, 
Indian Penal Code, and has been sentenced 
to deáth. He has also been sentenced to 
‘ten years’ rigorous imprisonment under s. 
302, Indian Penal Code, He has appealed 
and the reference is also before us. 

The evidence for the prosecution shows 
tI t on the night between the 4th and 5th 


is or is not incriminating, depends both on that state- * March, 1928, a«lacoity was committed in the 


ment itself as well ason other facts pro iunde. 
-` [p. 3, cols. 1 & 2.]: pt 
The word 'distinctly'in the said section does not 
mean ‘directly’ but is meant to excludé certain 
things and to limit and confine the énformation 
which may be proved within defigite ligits and 


. not necessarily to include eyerything which may, 


relate to that information. [p. 3, col. 2.1 

. The word ‘discovered’ is used in thesaid secgitn 
ina pecrliar sense and the test is that the faet dis- 
covered must be discovered in the sense, that the 


proof of the existence of that fact nè longer reste, Din and Kalu. 


on the credibility of the accused's fiatemdht* but 
vests on the gredibility of the witnesses who deposee 
to the existence of that fact. - [ibid ] 

Section 27, Evidence Act, must be construed, in 
any partitular case gs favourably to the accÉsed 4s 
possible for itis a sedtion which makes an excep- 
tion agaist the accused contrary io the gefieral! 
sections, namely, 25 and 26, Evidence, Act, which are 
in his favour. [p.4, coh 2.] e e ° 

The fact @hat information was derived from the 
accused can Ue proved eyen*if the exact words used 
by. the accused are not known. [ibid.] ° 

Harnam Singh v, Emperor (1),'dissented from, 


. te € . E 


house of one Karam Ohand at Rahadur 
Kheraand Karam Chand was murdered* 
durigge the commission of that dacoity by 
means ofsa gun and a chhavi. Nive men 
were alleged by the prosecution to have 
taken partin this dacoity, one of whom 
Sadra is Since reported to have died. Four 
emen * were accordingly challaned by the 
Police, namely, Umar Din, Rahmat, Karam 
Kalu was acquitted jy the 
learned Additional Sessions “Judge and, 
therefore, he held that there Was yo decoity 
and s. 396° Indian Penal Oode did pot apply. 
‘He held, however, that an offence was com- 
mitted under s. 392, and that by °virtue of 
8. 34, Indian "Penal Code, abl the accyged 
congeraed werg guilty of murdering 
Karam Chand under 8.302, Indign Penal 
“Codes The evidence against Karan» Din, 
Accused, is, firstly, that’ of * eye-witnesags 


29 . ES 


contended bythe (Sounsel for the appellant 
that the statements of these witnesses them- 
selves show that the story related by them 


is utterly improbable and, therefore, they ° 


should not be Belfeved. It*hasaleo been 
' eontenfled*that tle identification parade 
wag held under the superintendence of the 
«Investigating Sub-Inspector alone so far as 
the accusedeK agam Din was concerned and, 
therefore, the Mentifications made in*that 
parade are not reliable. After giving due 
weight to the contentións urged, l am of 
opinion that there is ne süfficient reason for 
disbelieving these eye-witnesses who clearly 
proye that Karam Din was one of the per- 
sons concerned ih the robbery at the house 
of Karam Chand, deceased. These witnes- 
e ses are further corroborated by the fact that 
cert&in property* which has been dulyidenti- 
fied as belonging to the complainant Mehr 
Chand, brother of Karam Ohand, was dis- 
covered on information given by Karam 
e Din fromthe person of his mother Bholi. 
As regards this evidence which has been let 
in under tha provisions of s.27, Evidence 


Act, Coünsel for the appellant has contend-. 


* ed that the exact words used by the accus- 


' ed in giving this information have not been 


proved on the record and that, therefore, on 
the authority af Harnam Singh v. Emperor 
l)a Division Bench ruling of this Court 
the evidence is not admissible against 
the appellant. This point raises a mat- 
ter of considerable interest and importance 
and I shall deal with it at length ina 
subsequent portion of this judgment. 
There is also the confession of Umar Din, 
accused, which inculpates Karam Din, ap- 


pellant, directly in the murder of Karamg 


Chand. As regards this, itis sufficient for 
eme to fay that, while it may be taken into 
consideration against Karam Din, appellant 
under the provisions of s. 38, Evigenc8 Act, 
it would be unsafe, if not illegal, to rely on 
it withcut further corroboration in material 
particulars. No such corroboratiowis§forth- 
coming inthe present case, and Ogunse 


for the Orown has frankly admitted that as * 
this is thesole material for holding that, 


Karam Din,eappellant, was directly concern- 
ed in,the mutder of Karam Chaad, it is not 


sifficient® to prove him guilty, umder s. 302, ° 


Indian Pénal Cqde.Counsel for the Crown res 
led on 8.34, Indian Penad Code, but it seems 
to me that the cireufnstances? of this pese 
préclude ths application ofs.34. The story 
as given by Umar Dinis th&t the deceaseg, 


(1) W1 Ind. Cas. 5616 A. I. R. 1028 Lah, 308, Lih." 


026239 Cr, Lẹ J, 881; 28 P. L. R. 679, 
.. 4 e 
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Karaig Chand,was brought to the shop from 
his y and that he escaped from Sadra 
“and others who were holding him, *There- 
upon Sadra and Karam @in followed, him 


and shortly afterwards the report of -gun ' 


shots wassheard. ‘Karam Din at the time 
was armed with @chhavi. 


Sdon after, Sadra ` 


and Karag Din returned and siated thai.” 


the deceased would not come back. . 
Thee medical evidence shows “that he 
death of Karam Chand wasdue to gun- 
shot ¢vounds as well as t$ wounds inflicted 
by a cutting ingtrumentsuch, as a ¢hhavi. 
It is, therefore, clear that the murder of 
Karam Ohand took place while he*-wag 
running away from the scene of the robbery 
and it can hardly be contended that it was 
the common intentionof all*the persona who 
took part in the robbery, that they should 
murder not only persons who resisted them 
in the execution of the robbery but also the 
persons who ran away from the scene of the 
robbery. I would, therefore, hold that 8. 34, 
has no application to the facts of the pre- 
sent case. It follows, therefore, that Karam 
Din must be acquitted of the charge under 
s. 302, Indian Penal Oode and if the evi- 
dence issufficient as tegardé’the factum of 
the robbery and his participation in it, he 
can be convicted unders, 392, Indian Penal 
Code, and the sentence passed on him would 
be adequate in thecircumstances ofthe case. 
It remains only, therefore, to discuss the. 
question raised by the learned Counsel for 
tlee appellant with reference to s. 27, 
Evidence Act. This, section has always, 
been the subject of considerable difficulty 
both as regards its.scops and its comstruc- 
tien. ,Às at present advised, it seems to 
me that what s. 27 provides for is, that 
when a factis discovered in consequence of 
information received from & person who is 
accuse of an offence then the fact of that 
avi OR whether itis incrimmating or 
not, cap be proved against him in so far as 


.that information relates distincily to the 


fgct thereby discovered. In connsxion with 
thfs,it is necessary to bear in mind«hat the 
word “information” eannot be used as 
synopymous with the word "statement". 
There is nô reason why the word “informg- 
tion” should have been used instead of the 
word “statement” in the section if by “infor- 
fnatión" statement alogee was iftended. 
The word "information" as distiact from 
the word “statement” connotes two things, 
namely, a statementer other means employ- 
ed for imparting: knowledge possessed by 
one person,to anothers and thé knowledge 
so derived by thé other person., It is un- 


i " | i -è 
i é 
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necessary to“ enter into the questiol whe- 


ther all means of imparting knowledge by 
one person to anather person are or are not 
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* necessarily mean a-comelete eofnfegsion of 


guilt but obviously méhns and includes 
any incriminating statemerft. The ques: 


covered by the word "statemen&* but it is” tion asto whether a sthtemenfisor is not 


"necessary to emplfasize the secogd portion, 


namely, that “information” also ingludes 
the knowledge derived by the, person in- 


` formed from the informant. To me, there- 


faye, it seems clear that when a  pessog de- 
*poses simply to the following effect, namely, 
that from information received from the 
accusgd he prpetededto do certain things 
and discovered certain other shings, this 
‘statement is by itself relevant and admis- 
sible in evidence against the accused. In 
order to make it irrelevant or inadmissible 
against the %cceused, it would not be 
sufficient merely to put a question to the 
deponen$ which tended to show that the 
information was derived from an oral 
statement made by the accused, for the 
fact that there was such an oral statement 
would notmake the statement inadmissi- 
ble forthe reason that the word “informa- 
tion” ‘includes, as already stated, the 
knowledge derived bythe person as well 
asthe means taken to impartthat know- 
ledge. Of course, it is open to the accused 
when sucha deposition is made against 
him, to challenge its veracity, by requir- 
ing the deponent to state the exact words 
and depose to the surrounding circum- 
stances atthe time when the alleged in- 
formation was given. If the deponent 
fails to prove the exact words, this might 
° affect the weight of his evidence but 


wouldnot affect its relevancy or its ad” 


missibility. To giveasimple illustratjon 
of my meaning,if only one person de- 
posed to the. fact that it was from informa- 
tionreceived by the accused thatacertain 
fact was discovered and the gccused 
denied giving that information, it would 
be a question of one man's word ,against 
another'sand it would be for the Court, 
to consider whether that witness shoujd 
be believed. If two or more “personste- 
posed tothe sameeffect, the 


that none of them could :rer&ensber: the, 


exact words used by the accuged, wduld 


not necessarily much affect the weight to” 


be attached to their: evidence that the in- 
formatibn was, in, fact, derived frofh tHe 
accused, for itis hardly likely that, gay, 
two or more ° people would at the same 
time derive a wrong impression from the 
word used by the atcuéed, - e.: 

‘The next” important “point that has to 
be borne in mind in constrhing this section 
‘is that titẹ word, “confession” does not 


-under the tree,no longer rests 


incriminatingsdepends both on that state- 
ment itself as well as ôn other facts proved 
aliunde, In thecase of 8.27 it would be 
but seldom that the confession relating 
distinctly to the fact thgreby discovered 
wowld amount to a comlete confession 
of gift. The next important point to be 
borne in mind is that the information to be 
proved mustrelate. distinctly to the fact 
‘thereby discovered. The word “‘distinétly” 
here is obviously used in some sense other 
than the word “directly” “which is more 
commonly usedin legal parlance. It is 
clear that the word "distinctly" is meant, 
toexclude certain things and to limit and 
confine- the information. which may be 
proved within definite limits and not 
necessarily to include everything which, 
may relate té that information. Eyen more; 
important is the word “discovered.” 

It is obvious that this word is used in a 
peculiar (if I may so call it)sense.* To give 
an illustration, when a man confesses to ae 
Police Officer that he murdered another 
person, it might be contended that the fact - 
that he murdered that pgrson, was dis-" 
covered by the statement but .it is, obvious 
that this is not the meaning of the word 
discovered in this section. To me it seems 
clear that the test is that the fact dis- 
covered must be discovered inthe sense, 
that the proof of the existence of that fact 
no longer vests on the credibility of the 
aecused's statement but rests on the credi- 


e bility of the witnesses who depose to the 


existence of that fact. Thus where a man 
says that a certain shirt will be? found 
buried under a particular -tree and the 
shir? is discovered by. digging under that 
tree, the "fact that.the shirt was buried 
on the 
:eredibiM&y ofthe statement of the accused ° 
persen but on the statements of whatever 


mere fact? witnesses depose to the fact that digging 


under that .tree led to the discovery,of the 


“shirt.” In other words, the fagt discovered 


must.be sych that the Coust is capable 
of arriviag ata conclusions toe whether 
«the said fact existed or not -by weighing 


the credibility of the witnesses who de- e 


pose tothe fxistence* of that fact, quite 
apart from anything that has been: st&ted e 
by. the aequse person. It has been held 


ein numerbus rulings that the *fact dis- 


covefed must be such as the Poljte h&d-not 
previously discovered from other sources, 


Eu 

4 e 
and that, tlifre must bea discovery in the * 
sense that the kn@wledge of the -existence 
of the fact was*first of all derived from in-. 
formation given by the accused. 

I wil now *pfoceed toeillustrate my 
meaning by*taking a” concrete example of 
what is or isnot relevant within the mean- 
jog ofs: 27. Let us suppose that the 
accused stated as follows: 


“I «buried t shirt, which was*my 
share of the stolen property, under the beri 
tree.” s 


It hasbeen held in certhin rulings that 
ifthe shirt is discovered under the beri 
tree, the whole of the statementas put 
above is relevant and admissible under 
8.27. As I pointed out before, the usual 
procedure in such casesis merely to state 
thatea shirt was * discovered from informa- 
tion derived , from the aecused buried 
under aberi tree. Thefact that the shirt 
was stolen isafact which is generally 
‘already known to the Police. The fact that 
the accused buried that shirt or the fact that 
it was hisshareofthe stolen property is 
not discbvered in the sense’ that I have 
eexplained above at all. Both those state- 
ments still rêst purely on the credibility 
or otherwise of the accused’s statements. 
“In my opinion the fact tbat it was his 
share of the stelen property, does not 
relate distinctly to the fact discovered 
which is merely that a certain article is 
buried undera certain tree. For both 
these reasons, I would hold that if no 
more had baen deposed than given above 


by the witnesses, these facts could not be * 


proved and indeed would not be adnsis- 
sible or relevant against the accused. As, 
pointed out, however, if the ‘accused wishes 
eto chaMenge the veracity of the statement 
that it was on his information that the 
shirt was,discovered under the beri” tree, 
he may ask the deponent to depose to the 
exact words used by him. If he does do 
so, then s. 39, Evidence Act comes into 

play and under the terms of that section 


so much of the statement made by hint ® 
as the Oourt , 


canbe givenin evidence 


considers pecessary in that particular 


case to the fall understanding of the nature : 


and effec» of the statement. ° 

lt must?be borne in mind in this cong 
nexion thats. 49 is not drafted for the pur- 
pose of s, 27 alone betisa gdéheral segtion 
andthe words "nature" and  "effgct" of 
the statoment are meant tn jhat section 
t5 apply both to the inherent * character 
of {hb st&tement-'and the. meaning ‘of the 
statement or the effect produced by the 
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statenjbnt if the word efféct -has'the 
wider meaning, a question into which it 
is not necessary to entex. It is alep not 


"necessary “genter into the question whe- 


ther s.39 gaakes this atiditional portion, 
of the statementewhich  wofüd nat other- 


V 


wise be ad pied both for the purpose of _° 
i 


understanding the relevant portion and. 
also fosother purposes. It is also possibile | 
thatin a particular case the prosecution, 
for re&sons best known to® themselves, may 
wish to prove the exact wofdg used by the 
accused and in that case also s. 39 would 
apply. Butso far as the admissibility. of 
the words deposed to is concerned, they 
are still governed by the provisions of s. 
27. It is, therefore, clear fo me that the 
section must be construed, in any particu- 
lar case as favourably to the aceused as 
possible for it is a section which makes an 
exception against the accused contrary to 
the general sections, namely, 25 and 26 
which are in his favour. Section 39, whatever 
construction may be put on it, clearly 
shows that what is rendered admissible 
is that which the Court finds necessary in 
order that the statement ma} be intelligi- 
ble. In the illustration given, therefore, 
itseems to me that while in a particular 
case the whole of that statement might be 
letin if those were the exact words used 
by the accused and were so sworn to, it 
would not follow necessarily that the fact 
that this was the accused's share of the 
stolen property or that he buried it, would | 
be proved eby the admission of the state- 
ment, 6 . 

in Harnam Singh v. Emperor (1) as I 
read that ruling, I do not think the learned 
Judges intended to lay down that ifthe 
exaet words of the accused could not be 
proved, then the fact that’ the information 
was deriyed from him could not be proved. 
That ig a question which, as I have point- 
ed out, merely goes to the weight of the 
eyidence, and not to its admissibility. In 
that, ruling, however, certain words have 
been used which on the view that I have 
endeavoured to give above: would not be 
correct. Ih the judgment of Jai Lal, J., at 
page 311* the following words occur: — 

“In my opinion, the ‘prosecution is entitl- 
éd to*prove the whole gfethe inférmation 
which relates to the facts discogered; in 
other words, the entiro statement enade by 
the aecused which enalgled the Police to 
discover the fact-and to tonnect, Br identify 
the same withthe erime, ig admissible 
against the accused.” m 
"*Pageof A, L R. 1928 Lah, gd] .' 


. does not make the use 


"51 0,1999 


, I do not bes any justification in thg sec- 
tion ‘for .the “words urtderlined (italized). 
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roborates the eye-witnessag as to bis partici- 
‘pation in the robbery. b wowld, therefore. 


The connexion and identification of thee aceept the appeal of Kar&m Din and acquit 


article with the crime are always provable 
: aliunde and are 
to my mind, they flo not relate Mdistinetly 
to the fact distovered: for instance, the fact 
'. hat achhavi is subsequently Qiscovered, 
t to which the 
chhavi was put either a fact which Was 
discovered or which relates distinctly to 
the chhavi itself. “n other words, the use 
to which an article is put is obviously 
quite different to the inherent’ character 
of .the article itself. I would venture, 
therefore, with great deference to the learn- 
ed Judge, to differ from his ruling in this 
respect. In thé judgment of Fforde, J., 


. at page 315*, the following words occur: 


“The words ‘with which I murdered X' 
relate as distinctly to the object discover- 
ed, namely, the chhavi, as does that portion 
of the statement which discloses where the 
weapon may be found.” 

For the same reason as given above it 
seems to me that in the first place, the 
words, "with which I murdered X" do 
not relate distinctly to the object dis- 
covered, namely, the chhavi, secondly, the 
words have to relate not to the object 
discovered -but to the fact discovered and 
these words do not seem to me to relate to 
any “discovery” which is equivalent to 
"faet discovered," though not perhaps to 
“object discovered" by the Police. I wousd, 
therefore, with great deference to the learn- 

*ed Judge, hold that the words “with which 


I murdered X" are not admissible under" 


8. 27, I would again repeat that the efect 
of their inclusion ina particular case by 
reason of the provisions of s. 39 is a matter 
which is open to discussion still and is not 
decided by meinthis case, With great 
respect against the learned Judges who 
gave the decision in Harngm Singh v. 
Emperor (1) the judgment would imply or 
hold that the form in which the informa- 
tion was conveyed determines fhe admis- 


sibility of the information. With this view® 


I must, with great respect, differ,’ e 


In the particular case now" befórd us 


e. exact*words are not proved, but the” 
evidence, in my opinion, clearly shows that 


it was “from information given by Karatn 
Din, aeqused, that the property in question 
was discovered on the person of Musammat 
Bholi, mother of Karm Din, agcused. I 
would, thtrefore, kold that the evidence is 
admissible "against him and that it cor- 


*Page of A. I. R. 1998 Lah.—[ Ed] 
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him under s. 302, Indian Penal Code, I 


generally so groved, and ° would maintain the con?iction under s. 392, 


Indian Penal Code, and the*sentence of ten 
years rigorous imprisofiment p&ssetl under 
that section, The sentenceof death, there- 
fore, 18 not confirmed. A 

As regards Umar Din and Rahmat, they 
were convicted by the le4rned Additional 
Sessions Judge and sentenced to transpor- 
tation for life undér s. 302, Indian Penal 
Code read withB..34 and to ten years’ 
rigorous imprisonment under s. 392, Indian 
Penal Code, the sentences running con- 
currently. For the reasorfs given above, I 
would take action under s. 439, Oriminal 
Procedure Code, a8 they have not appealed,, 
and would set aside the eonviction whder 
s. 302, and the sentenee of. transportation 
for life. I would maintain the conviction 
under s. 392, Indian Penal Code, and the, 
sentence of fen years’ rigorous imprison-; 
ment in the case of both. 

Harrison, J.—I agree, The test for 
admissibility under this section fs, ia my 
opinion, that the information has borne 
fruit in discovery and that if is clear that 
the discovery was the result of the receipt 
of the information. Itis immaterial what" 
may have been the nature ef the channel of 
communication. It is immaterial whether 
-the words spoken or written orthe signs 
or the visible representations, which re- 
lated distinctly tothe fact thereby dis- 
covered, constituted the whole or only part 
of the speech, writing, picture ete. | 

df the latter be the case, an operation 


emust be performed and the admissible 


portion must be separated from the inad- 
missible. In doing soit is never justifiable 
to disgect a sentence or a speech, in such 
away asto render the admitted portion 
unintelligible, for, if this be done, the in- 
- formation is not truly that which was 
conveyed tothe recipient nor is it that* 
which led to the making of the discovery. 


“A man may well remember that he be- 


haved in a certain way and made a gertain 


"discovery because he was tald something 


by A orB, or C and this without being, 
able to remember the words used though 
ehe does remember the nature of the, in- 


formation. èlf co, he may givee evidence e 


regarding i& The *redibijity or value of 
the evidence so given is a totally different, 
malter and rift ba decided on the peculiar 


. cirgumst&nces of the particular case. 


e A. 
e . 


Appeat parily* allwed. 


"$ 
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Evidence Act (I Of 1872), ss. 24, 26, 26, 27, 89— 
Confession by accused to Police or while in Police 
custodgj—Discovery in consequence of confession— 
“Confession, extent gf admissibility of—Limitations 
on*admissibility of such confession—‘Facts discovered,’ 
meaning of -Test of admissibility—Admissibility of 
confession as explanatory statement— Principle ad- 
mitting confession to Police when discovery is made 
*—Information and statement, distinction between— 
*Informat&m and fact of snformation, distinction be- 
tween—‘Faet’, meaning of—‘Distinctly relates’, mean- 
ing of. | 

The prisoner was tried for the murder of a boy 
ewho was wearing certain ornaments at the time of 
his disappearafee, but the ornaments were not 
found on his corpse when it was recovered from a 
ewell. At the trial the Sub-Inspector of Police 
deposed to the faę that in consequence of informa- 
tion received from the prisoner he had recovered 
from one Allah Din silver karas which the boy was 
wearing when he was last seen alive. 
was then asked to disclose the information com- 
munioated to him by the prisoner which caused the 
discovery of the fact deposed to by him. He stated 
that the prisoner had, during the investigation, made 
the following statement: “I had removed the karas; 
had pushed the boy into the welland had pledged 
the karas with Allah Din": 


Held, by the Full Bench (Fforde and Jai Lal, JJ., 
dissenting), that the statement that the accused had 
eledged With Allah Din the karas subsequently recover- 
ed from the latter was admissible under s. 27, Evidence 
Act, and that the rest of thé incriminatint estate- 


e ment could fot be received in evidences The con- 


fessional statement that the aceused had pushed the 
boy into the well was wholly inadmissible as it related 
“to a separate matterand had no connectigu with the 


possession of ornaments by Allah Din which was 


the only fact discovered. Nor could the statemente 9°! 


that the prisoner had removed the karas from the 
boy be gegarded as the immediate cause of the dis- 
covery. |p. 13, gols.1 & 2] . 


Per Fforde ane Jai Lal, JJ.—The gtatement “I 
had,rerfoveg the karas and had pledgedethem with 
Allah Din" was adfnissible under s. 27, Evidence Act, 
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= 114 5, 0:1929 
Per fi Lal, C. J.—The langudge of s. 27, 


Evidegfe Act, shows thatthe Legislature has pre- 
scribe@ two limitations in order to define [he scope 


*of the information provable against the accused :—(1) 


The information must be such as has caused tbe 


* discovery ofethe fact. In other words, the fact must be ' 


ce, and the infermation the cause of its 
discovery. “The information and the fact should bë 
connected with eaclfother as eause and @ffect. (2) . 
The informgtion must “relate distinctly" to the fgot. 
discovered, that is to say, the information must be 
clearly gconnected with the fact. These econditipns 
when combined lead to the conclusion that only that 
portion of the information is provable which is the 
imme@ate or proximate cause of the discovery ef 
the fact. Anything, which is nof connected ith the 
fact as its apse r is connected With it, not as its 


the consequ 


` immediate or direct cause but as its remote cause, 


The witness. 


while the statements “had pushed the boy into the® 


e well” was ift admissible. [p. 38, col. 19 


R. v. Warickshall (6), I$. v. Gould®7) and en- 
Empiess y. ls n (8), 7 on Tum 


Harnam Singh v. Emperor (1), gnere BSogtamfihu 


Padayachi (2) and Lalji Dusadh v. Entpegor (4), dict 
sented fgom®, ee . .. ` 
ve MO . . 


does not come within the ambit of the sectión* and 
should be excluded. [p. 10, col 2; p. 11, col 1.] 


The consensus of judicial opinjon is in favour of 
the view that the section allowa only so much ef the 
information as leads directly and immediately to . 
the discovery of a fact and the portion of the 
information which merely explains the material 
thing discovered cannot be proved. [p. 1l, cols. l 
& ; 


The admissibility or otherwise of the information 
must depend upon its intrinsic character and not 
upon the manner in which the sentence conveying 
the information is framed by the Police Officer or 
the prisoner. In determining the extent of the 
statement which should be provable onthe ground 
of its being the proximate cause bf the discovery, 
the Courts must have regard not to the composition 
of the sentences in which the statement is couched 
but to its substance. [p. 1], col. 2; p. 13, col. 1 

The phrase ‘fact discovered’ as used in s. 27, 
Evidence Act, refers to a material and not to a 
mental fact. [p. 10, col, 1.] 


Section 39 of the Evidence Act cannot be invoked for 
thg purpose of letting ina confession in respect of 
which the bar created by ss 24,25 and 26, Evidence 
Act, has not been removed py s 27, Evidence Act. Ite 
was never intended that a matter which has been 
expressly ruled out should be allowed to cpme in, 
n the garb ofan explanatory statement. [p. 13, col. 
H e 
It is an established rule of Jndian Law that 
every confession must be rejected which has been 
improperly obtained or has been made by an accused 
person toa Police Officer or whilst heis in custody 
of a Felice Officer. lf circumstances, however, 
appear whieh rebut the presumption of its being 
false and demongtrate its truth, the confession should 
be allowed. When, in consequence of information 
furnished by the accused, afact is discovered, then 
the discovery, of that fact supplies a guarantee 

the truth of the information which may amount 
to a confesgion and the confession in so far as it 
is confirmed be the discovery should be deemed to 


* %e teue@  [p. 90, col. 2.] 


Per Fforde, J.—Section 27, Evidences Act, enacts 


the well-known rule of evidence that where sonfe 


incriminating object has been found as the result 
ofsa cóhfession made by an acgused persón which 
would not otherwise be permitted to be pgoved, so 
muck of that confession as has led to the in- 
criminating thing being found may Be proved 
againstehe agcused. [p. 18, co1.2.] 

Before a, confessional statement made By a person 
accused ofan offence Who.is in the "custody of a 
Police Officers may, be proved against him, two 

p . e, 
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conditions nfust be dbserved, firstly, that some erimi- 
.nating thing be *proved to*have been fou@d as 
the direc result of the information supplied by thee 
accused and, secondly, it must be confined to that 

. portion ewhich refers &clusively to-the thing found. 
In other words, when, an incriminatigg object is 
proved to: have been “found as the rekult. of in- 
formation given ley a person acgused of any offence 

. in the sata of a Police Officer that portión of 
«he information which has led tothe sbject being 
feund may be preved provided it refers clearly to 
that object? even though the information j&rovable 
B self-inoriminating. |p. 13, col.2; p. 14, col. 1.] 

The words “so mach of the informatign as 
resates to the fact disqpvered" are intended to restrict 
the infermation eto matters which bgar on the 
object found, the information leading to the dis- 
covery,baing necessarily more comprehensive than 
the part which refers only to the object found. [p. 14, 
col. 1. . 

Phe) words “thereby discovered” which refer to 
the information in” consequence of which the in- 
criminating fact has been discovered do not limit 

* the information which may be proved to so much 
as would have enabled the Police to find the in- 
criminating object. [ibid.] 


Usually what sets the Police in motion and leads 
to the discovery of property is the statement by the 
accused that he had hidden in some place some 
object connected with the crime. [p.14, col. 2.] 

Throughout all the authorities dealing with s. 27, 
Evidence Act, the word ‘statement’ is used inter- 
changeably with the word ‘information,’ [p. 16, col. 
1 


When 2 confession is in question the form in 
which itis conveyed is obviously.of great import- 
ance, if by 'form' is meant the words used by the 
person who is thereby incriminating himself, 
Therefore, it is most desirable that 2 Court should 
ascertain, if possible, what were the exact words 
used in order to see if they are capable of the 
ineriminMing construction put upon them by the 
witness who deposes to the alleged confession. %o 
far as separating the text of a confession is con- 
*cerned, it mugt bó concefled that an sinadmissible 


piece of evidence cannot be included merely because * Minu 


ithappéns to be mixed up with admissible matter. 
[p. 10, cola. 1 £6 2.]. e Pe Sa 

Oonstruction of an Indian Statute depends entirely 
upen the meaning of words therein used and its 
interpretation must not be influenced by any 
similar provisions of the English Law. [p. 17, col. 1.] 

Per Jai Lal, J.—Section 27, Evidence Actgenables 
the prosecution to prove so much of such informa- 
tion, etc., and not merely the fact of ifformatien, 
The word ‘information’ includes the fontent& thereof, 
that is to say, the details of what the accused may 
have stated in cases where a statement was tae 
medium of information while the facf of infpifna- 


tion means the mere fact that information has been 9 
given but neither ite tórms nor, its Pwrpogt. [p. 19, 
col. 2.] e. $o °? 


“Section 27» Evidence Act, was enacted with ae 
view toenable the prosecution to prove an other- 
wise inadmissible confession and, therefore, provid- 
ed the conditions laid down in that seston afe 
fulfilled there is no justification for excluding the 
confession and then to draw an inference adverse 
to the acefsed by the discovery made asa result of 
the confession as if Re had inculpatede hinfself in 
the terms of the excluded portion ofthe gonfession. 
fp. 21, col 1.] * io 

Under s. 27, Evidence Act,itfis the infotmation which 
may be proyed and noj merely'the fact of discovery, 


SUKHAN V, HMPEBOR, 


e e €| 

e * 89 : 

jn other words, not merely &ho régult. of gemh informa- 
tion. At the game timeonly®so ufuch ofthe in- 


formation may be proved as*has led to the dis- 
covery of a relevant fact and as selates distinctly 


eto such facts. Therefore, any information given by 


the accused which was a clea, reference to the fact 
discovered can be “proved by the prosecution pro- 
vided the discovery was made in cona&quefice of it. 
When information is imparted by means of a state- 
ment, so much of the statement can be provet as 
relates distinctly to fact thereby discovered. [p. 21," 
cols, 1 & 2.] 0 E 

he word ‘fact’ as used in s327, Evidence Act, 
does include the thing or the incriminating article 
discovered. [p. 21, col.&.] 

The words *distinctly relates" in s. 27, Evidence Act, 
are used with reference *to the fact discovered and 
not with;reference to the information. [p. 20, col. 9.] 


Appeal from an order,of the, Sessions 
Judge, Hissar at Gurgaon, dated the 19th 
October, 1928. 


ORDER OF REFERENCE Toe, ° 


FULL BENCH. 
Tek Chand and Aga Haidar, 
dJ.—The appellant Sukhan, darzi of 


Palwal, Distret Gurgaon, has been convicted ? 
by the Bessione, Judge, Hissar, under s. 302, 
Indien Penal Code, for having committed 
the murder ofa boy, named Ghagita aged 
six years, and has been sentenced to death.. 
He has appealed from Jail antl the record 
is also before us under s. 374, Oriminal 
Procedure Oode. The case for the pro-* 
secution is that on 10th Jfly, 1928, at 
about noon, the appellant decoyed the 
boy toa place outside the town, after re- 
moving four silver karasfrom his arms 
and ankles threw him ina well called 
Kumharwala. Two days later on 12th 
(P. W. No. 4) and Badlu (P. W. No. 5) 
who were grazing their cattle near the 
well observed the dead body of a child 
“floating in the” water, and having heard 
that a boy was missing, informed Chaudhuri, 
Allah Diya (P. W. No.3) who communicat- 
ed wath the Police. The dead body was 
taken out%f the well and identified as 
that of Ghasita, but the silver karas 
which the deceased was wearing at the 
time,of his disappearance were missing. 
®uspicion fell on the appellant and he 
was taken in custody on 13th. On infor- 
mation alleged to have been gjven by him- 
the Police recovered the foug karas from - 
one Aat, Din (P. W. No. 15), wao Stated 
that they had been pawned with him by jhe 
‘appellant for Re, 3, s . . 
The post reortem examination was con- 
ducted by Dr. Benzie, Medital Offieersin- 
eharge* of the Missicn . Hospital, Palwal, on 
lth July $t 4 P. M. Accordingeto her, 
death was due to asphyYiA from Urofning 
but ghe was unable to say whether' the 


S 

8 " $ 
drownings gs Homicidal, suicidal or acci~ 
dentak* She exp«essed the opinion that 
the boy must have been drowned about 
three days before. «It isestablished beyond 
doubt by’ the. evidence that Ghasita dis- 
‘appeared rom the town on 10th July at 
about midday that he was wearing the 
4 laras at the time and that these karas 


“were produced by Allah Din (P. W. No. 15) 


on 17th July, Whe real question for qeter-: 
mination is whether the prosecution have 
succeeded in connectingsthe appellant with 
the crime. : * 

For this purpose the learned Sessions 
Judge has relied on: (a) the testimony of 
Kallu (P, W. No.8), Azim (P. W. No. 9) 
and Hussain Bakhsh (P. W. No. 20), that 
on JOth July they saw the boy following 
the, accused at,a short distance at three 
different places in the Bazaar; (b) the evi- 
dence of Khacheru (P. W. No. 11) who 
stated that on one occasion he saw the ap- 
pellant running from the direetion of Kum- 
harwala well and (c) a confessional state- 
ment alleged to have been made by the 
appellant on 17th July before the Police 
Sub-Inspector, Ishar Singh (P. W. No. 12) 
Pema, lamberdar (P. W. No, 13) and Ram 
Ohandar Bazaar Chaudhri (P. W. No. 14) 
that he had removed the karas, had push- 
ed the boy ito the well and had pledged 
the karas with Allah Din in pursuance 
of which the karas were recovered from 


. Allah Din (P. W. No. 15). 


'above is not admitted 


It has been conceded by Mr, Sleem for 
the. Crown that if the whole of the con- 
fessional statement referred to in (c)e 
$ l in evidence, it 
is not,possible to sustain the convic- 
tion of the appellant for «the offence of 
murder. He has very properly admitted 
that the statement of Khacheru, is too 
vague and inconclusive to be of amyevalue 
as this "witness was unable to «ix exactly 
the day on which he saw the appellant com- 
ing from the well. : 

All that Kallu (P. W. No. 8) dgposed 
to was that on the day of the disappear e 
ance of the boy he saw the appellant in the 
Bazar going towards Mandi and Ghasita ° 
was walkifg behind him at a distance of. 
8,ord0 paces. Similarly Azim*(P. W. No.» 
9) who wprks*as a weighman in the Bazaar 
stated that ow the day in question hê 
Observed ihe deceaged folloWing the ap- 
pellant at a distance of 5 of 6 paces* So 
also Hussein Bakhsh (P. V» No. 20) while 
returning from the Bhanwar Kund pong 
saw ukhan gog towards the pond foj- 


loed by: Ghasita at g distance of 4 or 5 
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pacesfbehind him., It is admitted by Mr. 
Sleeifi that the evidence of these witnesses, 
even if accepted at its face valué is by 
itself and apart from the confessien in- , 
conclusive and insufficignt to connect the 
eppellant with the crime. None of them 
has ‘stated thatthe boy was seen-*actually . 
accompanging the appellant and it ds- 
quite „possible that he was going in the 
sante "direction as the appellant of Ais 
own ,accord and unknown to the latter. 

The case therefore, hinges upon the com- 
fessional statement alleged sto have been 
made by the appellant and the consequen- 
tial recovery of the silver karas Which 
the deceased was wearing at the time of 
his disappearance. This sjatement is stat- 
ed to have been made by the appellant 
in the following words: ; 

“I had removed the karas, hdd pushed 
the boy into the well and had pledged the 
karas with Allah Din." 

The learned Sessions Judge has held that 
the whole of the statement is admissible 
under s. 27, Evidence Act, andin doing 
so he had relied upon the following pas- 
sage in the judgment of qai Lal, J. in 
Harnam Singh v. Emperor (1). 

“The whole of the information includ- 
ing the confessional portion thereof, 
given by the prisoner which. relates to 
the fact discovered can be proved 
against him, and further that the fact 
includes not only the concrete thihg dis- 
covered by the Investigating Officer, but 
also its description as given by the accused, 
including® its connexion with the crime 
which is under investigation.... While only 
sd much of the information can be proved 
as has led to the discovery of the fact 
there is no legal justification for splitting 
uporcutting down thestatement of the 
prisomer so as to make it a vague and un- 
“intelligible statement and thus to defeat 
the very object with whichs 27 was enact- 
ed and; therefore, thatthe information muet * 
Mq proved in the precise terms in which it 
was given." ] z 

In applyjįpg that rule as laid down above 
toéhe facis of this case the learned Ses- 
gions Judge has thus expressed himself: 

*Now, if I were to admit merely the 
wordg ‘had pleged thekaras with Aan Din;' 
they convey no idea as*to which karas 
wero meant or what possible conne&ion they 
had with the commission of the offence; 
similarly* the inforntation given by the ac- 
cused rémains unintelligible if the mid- 

(1) Ill Ind’ Cas, 561; 9 Lah. 626; A. I. R. 1928 Lah . 
308; 29 Cr. L, J. 881; 29 P. L. R, 619. o. 
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dle portion éhad pushed the boy i&to the , Penal Oode, for having eotemittgs the, mur- 
well’ he ‘omitted for it isnot themclear der of B, whois proved, to have suddenly 
as wherefrom the karas which the accused disappeard from his house and whose dead 
pledged with All&%h Din had been removed., body was recovered from a well two days 
The information given by th@gccused as later. At the time of hig disappearance * 
‘recorded relates distinctly to theMcawas dis- B was wesring'certain grnaments, but these 
covered asa result of thdét information and ornaments were not found on his body at 
- ‘is thus in view of the above auéhority ad- the time of its recovery from the well. 
"missiblg in evidence in its entirety.” During the investigation A is alleged te 
*'"There is no doubt that the portions of have made a statement tg the Police iu 
the confessional gtatement relating to the these terms: “I had removed the karasi, 
“removal of tha karas” and the “pishing had pushed the boy into the well and 
of th8 boy into the well” would.be clearly had pledged the karas with Allah Din," and 
inadmissible according to a lafge number in consequence of the information so regeiv- 
of ‘rulings of the Panjab Chief Court and ed the karas were recovered from Allah 
the Lahore High Court. But interpreta- Din which were identified as those worn 
tion of s. 27, eas given in those rulings by B at the time of his disappearance. 
wag considered to be too narrow by the Isthe whole orany part ofthe aforesaid 
learned Judges who decided Harnam Singh statemant admissible against A undez®s. 27, 
v. Emperor (1),and they have definitely Evidence Act, and if the latter how mitcl??” 
dissented from it. In that case In re The case will be laid before the learned 
Sogiamuthu Padayachi (2), Shivabhai Be- Chief Justice for constituting a Full Bench 
charbhai v. Emperor (3) and Lalji Dusadh v. to hear the cd at a very early date.. 
Emperor (4) were followed. In these deci- . Messrs, B. R. Puri and R, G. Sons, for thee 
sions a much wider construction hasbeen Appellant. 
put on s. 27 though it is doubtful Mr. M. Sleem, for the Government Advo- 
whether thay go as far as Harnam cate, for the Respondent. 
Singh v. Emperor (1). But whether this is OPINION. , x 
so or not there seems to be no doubt Shadi Lal, ©.J.—This reference 
that there are certain observations in the raises the question of thé admissibility of, 
judgments of both the learned Judges, an incriminating _Statemegt made by an 
specially that of Jai Lal, J., pages 635 accused while he is in the custody of a 
and 645*, which lend support to the view Police Officer. The prisoner in this cage 
of thélower Oourt that the statement in was tried for the murder of a boy who 
question must be admitted in its entir&y, was wearing certain ornaments at the 
The exposition ofthe law in Harnam time of his disappearance, but. the orna- 
Singh v. Emperor (1) has not been accept. ments were not found on his corpse when 
ed ad correct by another Bench of this it was recovered froma well. At the trial 
Court in Karam*Din v. Emperor (5) wiere tite Sub-Inspector of Police deposed te 
Dalip Singh, J., has discussed the ques-e the fact that in consequence of informa- 
tion at considerable length. Inthe other tion received from the prisoner he had 
High Oourts also, judicial opinion on the recovered from one Allah Din silv$r karas 
point does not appear to be unifogm. In (bangles) which were proved to be the 
view of this serious conflict of opinion kards whjch the boy was wearing when e 
and having regard to the fact that the he waslast seen alive. The witness was 
question is not free from difficulty and is then asked to disclose the information, 
frequently arising in this Ooyrt as well commufécated to him by the accused 
as in the subordinate Criminal Courts? wa e Which caused the discovery of the fact 
think it necessary to have an authoritative deposed to by him; and he stated that , 
decision on it by alarger Bengh.* Wa ace. the prisoner had during the investigation 
tordingly-efer the following question to the made the following statement «— 
ull Bench: . . Il haderemoved the kards; had pushed 
“A is being tried under s, 302, Indian the boy*into the well, and haf pledged 


2) 93.Ind. Oas, 43: 50 M. 274; 27 Cr. L, J. 394; A. I, * the karas with Allah Din", . 
S es fad. 638. . The trialdudgeadmittedthe whble of the e 
MZ 07 Tid Gas O60, eke 28 Poin, L. R.1013; confession, futthe lfarned Judges of this 
r. L, T. :A. B. R. Om dig n eee Cogrt, who heard the appeal preferred by tke e 
(4) 106 Ifid. Cas. 698; 6 Pat. 747; 29 Cr. D. J. 106; A. prisoner, have fn viawof the conflicting deci- 





I. R. 1928 Patv162; 9 A. L,Or*R. 379. .9 | 
(5) 115 Ind. Cas 1; A. T R. 1929 Lab. 338. - Siopg on the subject, referred to ug’thg quez- — « 
*Pages 96 9 Lah.—4Ed.] ` us Sion of the extent to which * the aforesaid * 
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confession Wen, Bê, proved against the 
accused?" e i 
The answereto the question depends 


e upon the interpretasion to be placed upon 


s. 27 of tho Indian Evidence ,Aet which is 
in these terms: — 

“Provided that, when any fact is deposed 
to a8 discovered in consequence of in- 
formation regeived from a person accused 
of any offence, ig the custody of a Police 


Offieer, so much of such information, whe- 


ther it amounts to a ceniession or not, 


as relates distinctly to the fact? thereby: 


discevered, may be provéd.” 

Now the first thing which the Oourt try- 
ing the criminal case involving a confession 
of this description does is to allow the 
Policg Officer to prove the fact discovered 
by in consequence of the information 
imparted to him by the accused. It is 
obvious that the fact itself must be relevant 
to the issue arising in the case, otherwise no 
*vidence can be admitted in poof thereof. 
‘It is to bò observed that s. 27 has nothing 
to do with the question as to whether the 
fact is or 4s not relevant, and that question 
must bedetermined with reference to the 
other provisiéns of the Indian Evidence 
Act. 

e When the prosecutor has, after satisfying 
the Court about®tg relevancy, deposed to the 
fact discovered by him, he has laid the 
foundation for proving the information re- 
ceived by him from the accused. Itis at this 


stage thats. 27 comes into operation, but, 


before solving the problem as to how much 
of the information should be received in 
evidence, the Court must ascertain the 
exact fact discovered by the Police Officer, 
If this fact is correctly and precisely defin- 
ed, it weuld help the Court in determining 
the extentof the information rendered ad- 
miasible by the aforesaid section. > 

The expression “fact” as defines by s. 3 
of the Statute iacludes, not only the physi- 
“aal fact which can be perceived by the 
senses, but also the psychological’ fact or 
mental condition of which any person is 
conscious. itisinthe former sense that 
the word is cged in 8.27. The Phrase é'faet 
discovered" uged by the Legislature refers 
to amaterial, and not to a mental, “fact. 

The fact disfovered may be the stolen 


e property, bhe instrument of the crima, the 


4 thing 


corpse of the person nyirdered q* any other 
material thing* or it may be'a matefial 
in relation to the place o» tho locakity 


where it iẹ found. Taking the present case 


as ap Mlustration, the fact discovered ig mot, 


. the Karas sfmpliciter, butfhe karas being 
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4 the possession of Allah Did. It is 

'y to draw this distinction because 
information admis- 


efound 
necess 
the amount of the 


V 


gible is limited by the precise fact discaver-. 


ed thereby.,@In other wogds,the infornra- 
tion to We famitted must relate distinctly, 
not tothe karas, bêt to the karas im rela- 
tion to theirpossession by Allah Din. : 

Having ascertained the fact discovered 
we proceed to determine how much “of the 
information supplied by the accused may 
be proved. The language of 
lysed, shows thas the Legislature hase pre- 
scribed the féllowing two limitationsinorder 


. 27, when ana-e 


to define the scope of the information prov- - 


able against the accused;—(1). The infor- 
mation must be such as has gaused the dis- 
covery of the fact. This condition follaws 
from the phrase "discovered in consequence 
of information" and also from the*expresa- 
sion "thereby discovered" used by the 
Legislature with reference to the fact. In 
other words, the fact must be the conse- 
quence, and the information the cause of its 
discovery. Theinformation and the fact 
should be connected with each other as 
cause and effect, Ifany portignof the in- 
formation does not satisfy this test, it 
should be excluded, (2) The information 
must.“relate distinctly” to the fact dis- 
covered. The word “relate” means to ‘have 
reference to' or ‘to connect’; and the word 
“distinctly” means clearly, unmistakably, 
decidedly or indubitably. To put “ib in 
different language, the information must be 
clearly connected with. the fact. 


e It is an *stablished rule of the Indian i 


Law that every confession must be rejected 
wh®h has been improperly obtained or has 
haen made by an accused person to a Pelice 
Officer or whilst he is in the custody of a 
Poliee Offiser. The principle upon which 
therejeetion is founded is that a confession 
thus maleor obtained is untrustworthy. 
If circumstaeces, however, appear which 
rebut the presumption of its being false 


antl demongirate its truth, the confession 


e ghould be allowed. When,in consequence 


of information furnished by the accused, & 


e fact iso discgvered; then the discovery of 


that fact supplies a guarantee of the truth 
eftheinformation which may amount to a 
copfesgion. The confession in so far,as itis 
confirmed by the discovesy should be desem- 
ed tg be true. 6 

This, no doubt, is the ratiónale of the ex- 
ceptioñ enasted by s. 37, bit ite s23pe must 


. depend upon the acjual language employ. 


ed by the Legislajure a8 I have pointed out, 
the wording of the sectiqn shows that the 


c 


" 
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requirements of both the conditionsspeci- 
fied dbove must be sattsfied before in- 
criminating statement can be received ine 
eyidegce. These econditions, when com- 


* bined, lead us to the conclusion “that only * 


that portion of th8 information iy provable 
which was the.immediate or proximate 


*,cause of the discovery of thefact. Any- 


- invited by the learned Counsel on both 


thing, which is not connected with the fact 
asdts cause, or is connected with itenot as 
. " . . . 

its immediate or direct cause, but as its re- . 
mote cause, does*not come withim the 
PA of the septidn and should be exclud- 
ed. f . 

Iu determining the question referred to 
us wə cannot derive much assistance from 
the Engliah Law. There is no statutory 
provjsion in England dealing with the sub- 
jectof confessions, and the Common Law 
does not prohibit the reception in evidence 
ofa confession made by an accused to a 
Polics Officer or whilst he is in the custody 
of the Police. A confession caused by in- 
ducement, threat or promise, is, however, in- 
admissible, unless if is confirmed by the dis- 
covery of property. The rule, as laid down 
in R. v. Warikshall (6), was to the effect 
that only the f&ct discovered could be given 
in evidence, but the incriminating state- 
ment improperly obtained was wholly inad- 
missible, even though the fact was discover- 
ed in consequence of that statement. But 
in subsequent cases this rule has been re- 
laxed im favour of the prosecutor. In R. v. 
Gould (7) in which alantern wasrecovereden 
consequence of information improperly ob- 
‘tained fromethe prisoner, Tindal, O. J., ad- 


mittedthe statement that the prisoner had ° 


thrown a lanterno into the pond on the grougd 
that the words used with reference to the 
thing found ought to be given iu evidence, 
but he excluded the rest of the confession. 

The judgments of the English Courts are 
not easy to reconcile, butthe rule followad 
in the later authorities appearg to” be that 


. B0 much of the inadmissible confession as 


relates strictly tothe fact discovered ip 
consequence thereof may be givén in ewl- 


dence, but independent statementg, though * 


made at the same time, must beerejected. 
Nor do the judgments of the High Courts 
in India to which our attention has been 


sides, disclose aaomplete unanimity &s to 
the extent of the information admissible, in 
evidence eunder :s. 27. The consensus of 
judicial opinion is, hqwever, in faveur of 
the view that the «section. allows only so 


(6) He 1 Leach 263; 168 E. R, 234. « 
(7) (1840) 8 O. & P. 364; 173 E. R. 870. 
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much of the informatipn eg lada directly 
‘and immediately to the discovery of a fact 
but that the portion of*the 
which merely explains the máterial things 
discovered, cannot be proved. This rule is 
not only warranted by the’ lfnguage of the 
section, whicb, embodying, as” it does,an 
exception to the general rule against the 
admissibility of confessions, must receives 
a strict construction but also eonforms to 
the ‘principle upon which the exception is 
founded. 

The-reab difficulty arises in applying the 
test to the facts ofa particular case. To il- 
lustrate this difficulty I may mention a case 
in which the admissible portion of a confes- 
sion is so mixed up with the inadmissible 
one that the two cannot be separated 
without modifying the language in which e 
the confession was made by*the accused? 4t 
is cases of this description which have led 
to a divergence of judicial opinion; and it 
has been laid down in some judgments that , 
the whole of the statement can be given . 
in evidence, and that it is not competent to 
the Court to splitup ths language used by 
the accused in conveying the information, 
to strike out some words which are objec-* 
tionable and to admit only those which 
relate strictly to the discovery. 

There is considerable foregin this argu- * 
ment, but I donot see why the protection 
ihrownround en accused person by se. 24, 
25 and 25 of the Indian Evidence Act would 
be dependent upon the ingenuity of the 
Police Officer or the folly of the prisonerin 
composing the sentence which conveys the 
information, Suppose a prisoner on being 
asked about the weapon of offence says “I 

eburied a hatchet in my field. I killed A 
with it". Now, it is indisputable that 
the recovery of a hatchet from tHe fielde 
renderg only the firat part of the statement 
admiSsible, and thatthe second part can- 
not be given in evidence. But, if the 
Police Officer converts the two sentences 
intoone amd represents the accused as say- 
ing “ehe hatchet, with which Ikilled A, I 

uried in my field”, then, according to 
those judgments, the whole of the above 
statement would be admissibles 

The admissibility or other wése of the in- 
formationemust depend upoy its*intringic 
eharacter, and not upon the miannerein 
which the sentence conveying the*informa- 
tions frame by the? Polica Officer or the 


prisoneg. It would be unreasonable to stg- e 


gest that a sgat@ment, "which could not be 
recejved under s. 27, if ib, were Placed be- 


fore the Courtin a separate sentence, should e 
. . s 


information | 


* 


e * e 
* Jeawmed Judges o 


a * 
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be let in ag soon. itis amalgamated with 
the admissi 
the extentof the Statement, which should 
be provable orf the ground of its being the 
proximate éause ĝf the discovery, the 
Courts must håve regard netto the com- 
positior of the senténces in which the state- 
ment is coushed but to its substance. 
e The information received from an accus- 
ed person iseusually proved by quoting the 
words used by hêm, and this is certainly 
desirable in order to ensure aceuracy. 
But itis not always possible to observe this 
salutary rule. If tha Witness, to whom 
the statement was made, has not reduced it 
to writing and does not remember the exact 
words used by tfe accused, he can depose 
to it only in his own language. And there 
eis n@valid reason why he should not be re- 
q*ifed to do thee same, if the admissible 
portionisse mixed up with the inadmis- 
Bibleone,as to render it necessary to give 
the former in the words of the deponent. 
. This method of separating tlfe admissible 
evidence from the inadmissible matter 
is by no means a rare thing in the 
trial of cases. The Courts always ask a 
e witness, who, is produced to depose to a 
long statement or a conversation, to exclude 
the irrelevant or hearsay portion and to 
confine his ee E tothe portion which 
is relevant and admissible under the Law 
of Evidence. The English Courts have 
adopted the same course, and there are 
decided casesin which the Police Officer 
was permitted togive only the purport of 
the admissible portion of the confession 
made to him by the accused. Take, for in- 
stance, the case of R. v. Gould (7) in which 
the prisoner, who was d 
lary, had apparently made a confession im- 
eplicati8g himself; but as it was improperly 
obtained, the Court, in view of the discovery 
of a lantesn from a pond in consequeace of 
information supplied by the prisoffer, allow- 
ed the Policeman to state only that the 
prisoner had told him that he hag thrown 
a (not the) lantern into a pond. Note only 


was the rest of the confession excluded ire 


that gase, but the Policeman, .in order to 
make the admissible portion intellfgible; 


BUKHAN V. EMPEROR, 


le statement. In determining’ 


indicted for burg- 


Li . 
e 11540, 1929 * 
e. a 
admitted in evidence thee stateméné of the 
accusgd that ‘the preperties stolen, from the 
«nuit were buried by me and others sin the 
Cauvery bank", becausg they held that 
eit was this statement which was the im 
mediate cfuse of the distovery of the pro- 
pertieS, and that jt was not permissible -to* 
break up the sentence into two parts. Itis - 
doubtful Whether the portion of the statè- ` 
ment ‘stolen from the mutt” could be admit- 
ed on the strength of the decision in Queen” 
Empxess v. Commer Saheb (8), which was 
followed by them. Thate judgment com- 
tains the ftllowing pertinent" observations: 
“The statement made by the prisoner in 
this case, viz., that he had deposited the 
cloths produced with the witnesses who 
delivered them up on demarfd was the proxi- 
mate cause oftheir discovery and wa ad- 
missible evidence. If he had procgeded fur- 
ther and stated that they were the cloths 
which he stole on the day mentioned in the 
chargefrom the complainant, that state- 
ment would not be evidence, for it would 
be only introductory to a further act on his 
part". 
leannotendorse the conelusion that the 
statement disclosing the steating oz the pro- 
perties from the mutt satisfies the test laid 
down in Queen-Empress v. Commer Sahib 


The judgment in In re Sogiamuthu Pa- 
dayachi (2) was followed by the Patna High 
iu Lalji Dusadh v. Emperor (4), where 
o% the strength of the discovery of a 
weapon ina particular place, the learned 
Judges received in evidenct, not only the” 


“statement that the accused had thrown the 


weapon at that place, buf also the confes- 
sion that it was the weapon with which 
the crime was committed. With due defer- 
ence to the learned Judges, who decided 
that case, I must dissent from the 
view “taken by them, because I am 
clear that the latter statement, namely, that 
it was*the weapon with which the crime , 
was committed, cannot be regarded, as the 
immediate cause ofits discovery. . 

hi the present case I have no hesitation 
in holdjngethat the confessional statement 


“tha fhe aecused had pushed the boy into 


was permitted to giveit in his gwn langu- * the well is wholly inadmissible ‘as it relates 


age. e " e 

E he difficulty of splitting up the wordg 
uted by éhe acctised in jmparting the in- 
formation leading to adiscoveyy was relied 
upén im the judgmentof Inve Sogiamuihu 
Padayachi (2) which was folleved inflarham 
Singh v8 Emperor (I). In that case tHe 


fthe Madras High Uburé 


. 
* 


* to a separate matter and has no connection 


withéhe possession of the ornaments by 
Allah Din which was “the only fact dis- 
covered. Nor do I think. that the state- 
ment, that the prisoner had removed the 
karas from the boy canebe regarded as the 


(8) 12 M, 153; 2 Weir 738, 
. e. ., 
` : e. e 


- The,removal is not the proxi 


E e f 
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immediate cause of the discovery. 


A man 
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is 
< Dalip Singh, J.-I, agre &% the an- 


may remove the ornaments from the boy,. swer proposed to thereference by the learned 


but he may not give them to Allah Din, 


of the ornaments Being found 14} the pos- 
Session of Allah Din. Some other act must 


- take place after the karas have been re- 


“moved from the boy and before fhey come 


into the custody of Allah Din. Thas inter- 
*ening act is the pledging of the ofna- 
ments by the prisoner with the lattes, and 
if iscely this statement in consequence of 
whict: the discdvery was made. ,* 

14 is conceded by Mr. Sleem, who has 
argued thecase for the Crown with com- 
pleie fairness, that, sc far as s.27 is con- 
cerned, this ise the only self-criminative 
statément which is allowed by the language 
employed, by the Legislature, The learned 
Counsel, however, urges that evidence can 
also be given of so much of the remaining 
confession as may be necessary to explain 
the portion admissible under that section. 
It is true that s. 39 of the Indian Evidence 
Act, which has been relied upon by Mr. 
Sleem, lays down the rule that when any 
statement, of ewhich evidence is given, 
forms partofa longer statement evidence 
shall be given of somuch and no more of 
the statement as the Oourt considers 
necessary in that particular case to the full 
understanding of the nature and effect of 
the statement and of the circumstances 
under which it was made. I do not thigk 
that this section can be' invoked for the 
*purpose of letting in 4 confession in respect 


of which the bar created by ss.° 24 and 25* The "thing," 


and 26 of the-Indian Evidence Act has not 
been removed by s. 27. It was never in- 
teaded that a matter, which has been ex- 
pressly ruled out, should be allowed to 
come in the garb ofan explanatory state- 
meat. I need not, however, dwel? upon 
the subject, because, in the case before us, 


. the portion of the confession, ‘whiclt I eon- 


sider to beadmissible does not stand in 
needof any explanation from the inadmi8- 


ate eause e agreed. 


Chief Justice with which Agha Haider, J., 
(J . j 
Fforde, Je—This reference concerns 
the construction of s. 2% of the Indian Evi- 
dence Act a topic which has been exhaus- 


tively discussed in the various High Cotrts, 


in India. The statement of the principle 
involved presents no diífbulty. On that 
the Courts are unanimous, ‘The section 
enacts the well-known rule of evidence 
that, whefe some incriminating object has 
been found as the result of a confession 
made by an accused person which would 
not otherwise be permitted to be proved, 
so much of that confession as has led to 
the incriminating thing being foundmay 
be proved against the acensed. The only 


difficulty which presents itself in interpret- | 


ing this section is to determine how much 
of the information which has ledio the 
diseovery of €he material fact is admissible 
in evidence. The answer depends upon 
the meaning to be given to the words, 
“effect discovered" and "relates distinctly 


to the fact thereby discovered” which appear. 


in the section in question, e. : 
In every decided case which is to be 
found in the Indian Reports the word “fact” 
has been interpreted as, neaning some 
material object. This is in accordance 
with the primary meaning given to the 
wordin the & definition section of the 
Evidence Act (s. 3), namely, “any thing...... 
capable of being perceived by the senses." 
of course, must be 
copnected with the crime in question 
in order to come within the rule 
“of relevancy laid down in s. 5 of the Act. 


Iu all the cases which have come before, 


the Courts the fact "discovered" has been the 
bodyeof the murdered person, the instru- 
ment of the crime, the spoils of the robbery, 
or some other incriminating object cen- 


nected with the crime under considera- * 


tions, 


ee The words "so much of such information 

My answer to the question, Submitted ......as relates distinctly to the fact thereby 
to us is that the statement that she aceueed * *discowered" have been interpreted in fearly 
b&d pledged with Allah Din the karas sub-+ all the reported judicial decisjons as being 


sible portion. ° 


sequently recovered from the 
admissible unders. 27 of the Indian Evi- 
dence Act, but that the rest of the in- 
criminafing statement cannot be received 
in evidence. T . j 

Harrison, J.I agree with fhe learn- 
ed Chief Justice. . * -. k 

Tek Chand, J.—I agreg with the 
learned Chief Justice. 

. e e 


latter igs equivalent* to "so much of the einforna- 


tion— in consequence of which ax inerimi- 
‘nating thing has been fotind—ag relates 
distinctly tå that thing.” 


19 follows’ that, before & confessional 2 


statemént made by a person accused of 
gp offence Who isin'the custody ofa Police 
Qffieer may be proved aghbtnst; hint, twb çon- 
ditiope must be observed, firstly, that Some 


14 


ee 

incrimipating thing Must be proved to have 
been found as thé direct result of the in- 
formation supplied by the aecused, and, 
secondly, if must Be confined to that por- 
tion which reférs® exclusively to the thing 
found.» Te rule thay be expressed in this 
way: when any incriminating object is 


proved to have been found as the result 


71,00) 6 A. 509; A. W.N. (1884) 228. 


of information given by a person accused 
of any offence Sn the custody of a Rolice 
Officer that portion of the information 
which has led to the Sbject being found 
may be proved—provigetl it refers clearly 
to that object—even though the information 
provable is self-incriminating. 

It seems to m® clear that the words “so 
much of the information as relates to the 
factediscovered" are intended to restrict the 
iaffrmation to matters which bear on the 
object found,» the information leading to 
the discovery being necessarily more com- 
prehensive than the part which refers only 


* to the object found. 


It has been argued that the words “‘there- 
by discovered” which refer to the informa- 
tion intonsequence of which the incri- 
minating fact has been discovered, limit 
the information which may be proved to 
so much as would have enabled the Police 
to find the incriminating object. If that 
view were to be accepted the words “so 
much of such information as relates dis- 
tinctly to the fact" would be purely redun- 
dant. That part of the information which 
would have enabled the Police to find the 
object in question must necessarily relate 
distinctly to that object. 
interpretation of the section would make 
it practically impossible to. give effect tq 
the principle embodied.” A confession 
could fever be proved and the words “whe- 
ther it amounts to a confession or not” 
would he practically expunged from the 
section. i s 

In the leading authority of the Bombay 
High Court Quzen-Empress v. Naga (9) the 
view expressed was that "so much of he in- 


formation as distinctly led to the discover} e 


of the property may be admitted.” And 


Sargent, O.J., in interpreting these “words,” 


observed: “the judgment in (he Madras" 
decision*above cited is virtually to the” 
sawe effect, as also the conclusion ex; 
pressed by Straight, O. J. in Queen-Empress 
v. Babu Lal (10) that ‘s.27 wes not intend- 
ed*to det in a confession generally, but only 
such particular part of, it as bet the pérson 
to whonsit was made in motion, and Rd 
(5) 14 B. 260. ° us 
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That very limited * 
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s . . 
to hif ascertaininge the fact or, facts of 


ewhich he gives evidence. Lastly, this view 
was emphatically endorgedby Mr. Justice 


ustice Mitterein Adu Shikdar v. 
Here the statement by 


and Mr. 
Queen* Empress (11). 


* Norris tation the judgment of himself . 


the accused, that he had buried the property . 


in the fidids, distinctly set the Police in” 


motion, and led to the discovery of 
property.” 


With these observatiohg I entirely agree. 
What is it which sets the Rolice in «notion 
and leads*to the diseovery of property? 
Usually it is the statement by the actused 
that he had hidden in some place some 
object connected with the crime. Take 
an actual case. The accused says: “The 
chhavi with which I killed A is hidden 
under aheap of manure in my haveli." 
What part of this information must be 
deemed to have set the Police in motion 

.andled to the finding of the chhavi ? 
Surely, not merely the words “ The chhavi 
under a heap of manure in my_havelt.” 
By themselves those words would be mean- 
ingless. They would hardy be likely to 
set the Policein motion. Is it not the con- 
nection of the chhavi with the murder under 
investigation which set the Police in motion 
and led to the discovery? If the words “with 
which I killed A” can in this sense be said 
to have led to the discovery of the chhavi 
then the whole of that piece of information 
ay be proved—though it amounts to a 

- confession, —as the, words certainly re; 
late distirfctly to the fact discovered, 1, e., to 
the chhavi. This isscertainly the view taken 
ire Shivabhai Becherbhai «v. Emperor (3) the 
last reported decision ofthe Bombay High 
Oourt (I. L. R. 50 Bom. 683) Ia that 
case tho accused had told the Police that 
he had burnt the clothes of Naran (for 
whose murder the accused was being tried) 
and wouldeshow the Police wherehe had 


the 


the wholg ofthe information that the ac- 
cused had burnt Naran's clothes and would 
show tle Police where he had done so was 
adgnassfbl¢ in evidence under s. 27—this in- 
formation having led to the fipding of the 
burnt clothing. There the '' fact discover- 
gd "was the burnt clothing, and the part 
of the information supplied by the accus- 
ed: which was permitted to be proved re- 
lated distinctly to that fact.. Had he sup- 
plied the further piece “of information that 
he had'killed Naran this would not have 
been admissible as it obviously -did not 


(11) 110. 635 at p. 641. 


: done so. TheAppellate Court held that: 
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relate fo the ' clothing found. Im In re. be connected with end tre relgrant to ‘the 
Sogiamuthu Padayachi (2) Spendsr, J., investigation. The omfgsion to connect the 
expressed his view of the section in these weapon with the offence wquld render the 
-ternas :—‘‘ Tadhdre to the view that I exg provisions ofs.27 ofthe Indian Evidence e 
préssed in In re, Nainamalai®* {onan (12) Act wholly nugatory. .The whole confes- 
- ‘that the statement of an accusedethat he sion of a prisoner ig Police gustody can- 
had ine his possession certain stolen proper- not, of course, go in but where the confes- 
- -ty is admissible in evidence evea though he sion includes a statement that a weapon 
* himself produced the property.’ " A was used ior committing the offence charg- 
* "I agree with the opinion of Sadhsiya Cd shat part ofthe confegsion can certain- 
Ayyar, J.expremed in Manjunathaya v. ly go in aN wa ths discovery c: 
"Emperor (13) tkat it makes no difference woa, um is In gs NALE gs achi 
-whether the &ccused himself dłgs out the (v : iid y 
property from the place where it is hidden “If s. 27 is read as meaning that only BO 
SUE OH a edd ur much ofan incriminatipgg statement may 
produces the property. Upon this point sio Pee: aae IAE n A RE 
ie "und MM. enun relates distinctly to the „fact thereby dis? 
rity but also by common sense. I also covered " are, as I have already observed, 
] purely redundant. 7 


agree with theopinion of the learned Judges Take the simplest cass. The statement 


who heard the appeal that if an accused : ; 

makes a statement which is admissible pea puri. bad npoused 2 lee 
under 8.27, the whole of the statement as follows :—“I stabbed ‘A’ at place 'B'" 
Which leads to the discovery ofthe stolen The Police do not even know that ‘A’ has 
property is admissible and that sentence been murdered. They only know that he 
should not be cut upso as to reduce the has disappeared, that he avas last seen 
Para ete only to the actual words with the accused, and that the latter is 
th ar the accused may use to express known to have threatened his life. As the 
the fact that he has hidden the properties. result of this information éhe Police go to 
I think that the Sessions Judge was wrong place ‘B’ and find ‘A’ stabbed andon the 
in ruling out the statement of the first point ofdeath. What fact has been dis- 
aecused that the properties produced by Covered by the information? Is it not the 
him were stolenon the night of the ocanr- body of A dying from a stab wound ? 


redd à 1 : What led to the discovery of that fact ? Is 
Devadoss, J., in the same case cited with it not the statement of the accused "I 
approval the opinion eof Brodhurst,J., in stabbed A atplace B"? How much of 
Queen-Empress v. Babu Lal (10), tothe tifat information relates distinctly to the 
effect thatthe statement by an accused ine body found im that condition. Surely the 
these terms “ the revolver with which [ whole of the information “ I stabhed A at 
shot the deceased is in this well” is ad- place B". When the Policeman who found 

- missible in evidence. e the bedy isasked ‘‘ What was theinfor- 


In Lalji Dusadh v. Emperor (# Mullick, mation which led you to make? the dis- * 

J., observed: * The learned Vakil*objects Covery ofthe fact in question ?" In other 

to the admissibility of that part of the state- jor Mae led you j find the body ofe 
ment which refers to the weapon as,the f e met answer can Dé given except to 
one used for attacking the deceased ;* bute 9887 “ The accused told me he had stabbed 

in my opinion, s.7 of the Indian’ Evidence him at the spot where we found the body". e 
Aot is quite clear upon this point.e  is* If the Poliéeman can remember the whole 
contended- on the authority of some cases Of the words used to ee informa- 
fhat the prosecution is only entitled toe tion, is henot permitted to depoge that the 


. d Baid “I stabbed Aat place B"? 
prove that the accused in answer tosa car-  200use A à ; 
tain question gavé information whichledto ° The n ot an a a un or " 
the disBovery of the weapon ; but common Past been qiopted by the Courts in this 


. - : Prevince ‘would make inadmisgible 
sense requires that the discevery ghould tha words “I stabbed A" and’ would? 


edit 69 In’, Cas. 377; 14 LW. 418; 230r. L.J. permit the “constable to provo only 


i . 26 M, L J. 35%: SL. J, ehabethe accused had sait “A at place B”. cs 
MS 24 Ind, Cas, 845; 26 M. I» J. 352; 15 Or. L This would be no informafior stall; 


“a e "aud, | 


16 
certainly tweuld 
very ofany fact. e f 
In Karam Din v. Emperor (5) Dalip 
Singh, J., bas drawn a distinction between 
the words statement and igformation, but 
I must,condess, with great respect to the 
learned Judge, Ido not understand what 
rinviple of the Law of Evidence he means 
olay down, The information is merely 
the knowledge @nveyed and the statement 
is the medium by which it is imparted. 
The best evidence of infermation given is 
the means by which itisimparted? If given 
in words, the best fevidence is the actual 
language used. Ifthe information is con- 
veyed by writing a letter or drawing a 
picture as Harrison, J., suggests might be 
done,then the best evidence is the written 
“stgtqment or the, picture drawn, as the case 
may be. It willbe conceded thatin most 
cases information of a fact is communicat- 
ed in words, and no better proof of the 


hot have led to the discos. 


‘actual information so receivedecan be given 


*than by*relating :the actual words used. 
ifthe recipient cannot recollect the actual 
words he is, of course, permitted to give 
their purport. In the same way, if the 
document embodying a written confession 
is lost or destroyed the recipient may prove 
ethe contents by his own recollection of 
them. Throughout all the authorities 
dealing with s. 27 the word statement 
is used interchangeably with the word in- 
formation. : 

The learned Judge also observed that 
the judgmentin Harnam Singh v. Emperor 
(1) * would imply or hold that the form in 
which the information was conveyed, deter- 
mines the edmissibility of the informati8n. 
With this view 1 must, with great respect, 
differ.", With great respect to the learned 
"Judge that was not held, nor was it eon- 
ceived that it could reasonably be smplied 
from any’expression used in the judgments 
in question. When a confession is in ques- 
tion the form in which it is conveyed 
is obviously of great importanée, if by 
“form " is meant the words used by the 
person who is thereby incriminating him- 
self, "Suppose a person makes a statement. 
to au ordinafy member of the public which 
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the go words used gàve their purport in 
„theseierms “ The accused told me he had 
killed A". That would be giving evidence 


e of a confession of murdér whereas áf the | 


actual wots used by the accused had been 
proved his statement would be shown, tQ 
be & denial of'any criminal aet. The 


question whether or not a person has made. 3 


a confession depends very much upon the 
words he has used. A sinister ‘meantig 
may be given to innocept expressions, and 
that 1s why it is most desirable that a Coust 
should’ aseertain if possible ewhat were the 
exact words used in order to see if they 
are capable of theincriminating construc- 
tion put upon them by the witness who 
deposes to the alleged confession. So far 
as separating the text of a confession is 
concerned, it must be conceded that au in- 
admissibis piece of evidence canfiot be in- 
cluded merely because it happens to be 
mixed up within admissible matter. Only 
the admissible. portion may be proved. 
This applies in every case where oral evi- 
dence is given. One 
across cases of the admixture of hearsay 
and direct evidence in what js called First 
Information Reports. The tendency in this 
Province is to prove the whole statement 
and I have never known any attempt 
made to exclude the hearsay portion. This 
is clearly wrong, The hearsay should be 
excluded, and I have never come across a 
case in which this could not have been 
d8ne without the least difficulty. The 


question is in every. case .to decide what, 
. 


eis admissible, 

Applying the view I have tried4o ex- 
pi$es eto the facts of tlte present case, I 
am of opinion that the information HE 
had removed the. karas and had pledged 
the karas with Allah Din" may be proved, 


The fact discovered by the information is- 


the jewellery of Ghasita for whose murder 
the aceusede was arrested. The words: “I 
bad removed the karas” identifies 
jewellery., It shows the relevancy of the 
ejewelery to the issue “who nfurdered 
Ghasita"* Jt is an incriminating circum- 
estance Connected with the crime under 
.investigation. In conjunction, with the 


if gegardgd ása confession would not be . further information "I had pledged the 


excluded .front evidence by ss. 2%, 25 or 26 
of the Evidenoe Act in these words: “Te 
killed A in selt-defegce*'. Tat is an ad- 
mission of a homicidal act but is not a eon- 
fession of havingcommitted 2 murder. It 
is not, igdeed, a confession ofe any crime. 
- Now suppose the«wilness toe whom these 16 
marks wer$ addressed instead of repeating 


karag with Allah Din" it set the Police in 
motion and led to the discovery of the 
jewellery. It also relates distinct; to. the 
fact discovered. If only 'so'mueh of the 
inforfnation as enabled fhe Poliçe to find 
the location of the jewéllery js to be ad- 


mitted ine evidence,’ then I can see no 


reason for admitting the words “I had 
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constantly comes ` 


the - 


“pledged”. Whether "thé 
pledged with Allah Din, or sold to.him, 


` Jevant to the issues in the trf 


Z 


115165199 - — 


jewellery wag 


mes v. EMPEROR. ; 


ee ee Eg 
. 1 2 e. s " 
meaning, uninfluenced by any cdnsidera- 
Aion derived from the previous state of 


D . 
. m 


or given to him "for'safe custody, is irre-e the law—or of the English Lawupon which 


If only 


so.much of dhe information as enabled 


. the Police to find the “karas is tà be 


"proved, thén' only the words “karas with 


Allah Din" would be admissible, That 
seems to me the logical conclusion to which 
the supporters ofethe theory of admjtting 
Only the irreducible minimum are driven. 
Everything must “have some gelation to 
space. In the present case it is not where 
the” thing is found which is material in 
determining - the guilt of the accused. 
Whether the karas were found with Allah 
Din? or in a tree, or buried in the earth 
is of no egnsequence. The relevant matters 
are that they were the - property of the 
deceased, were in the possession of the 
accused, and were conveyed by him to the 
place where they were found. 

There is no doubt that the restricted 
construction given to 's. 27 by the Chief 
Court in the past was. influenced by the 
somewhat anakbogous rule of the English 
Common Law. In this connection I would 
like:to take the opportunity of correcting 
one observation I made in Harnam Singh 
v. Emperor (1). I remarked in the course 


- of my judgment that “as s. 27 of the 


Indian Evidence Act has been drafted, as 
have been almost all the provisions gf 
that Act, upon English principles of law 
laid down in decided: cases, these princi- 
ples are, no.doubt,a very. useful guide to 


“the interpretation of thè Indian Evidence 


Act’. In expressing this view Ie wis 
following the practice adopted by the 
Courts in India, In this I was wrong. 
It has been made clear by their Lordships 
of the Privy Council that the constrfiction 
of an Indian Statute depends entirely upon 
the meaning of the words tiferein* used 


‘aid its interpretation must not be in- 


fluenced, by any similar provisions of thé 
English Law. In Ramanandi Kuer v. 


."Kalawati Kuer (14) Lord Sinha, Who de- 


. T Pot. 221; n: W. 182 (P*0.). 


livered the judgment of the Board¢ ex- 
préssed hiatselfas follows:—  . : 
."It-has often been pointed out by this 


: Board that where there is a positive» en 


actment .of the Indian Legislature the 
proper coyrse. is.to examine the language 
of that Statute and to ascertain its proper 

(14) 107 Ind. "Cas. 14; 55, I*A. 18; A. IT. R. 1928 
P.0.2; 5 O. W.N. 96; I.L T:40 Rat. 19s 30 Bom L. 
R. 227; 47 C. 4M. 
32.0, W. N. 402; 26 A. L. J. 385; (1928) M, W. N. 282; 


L.J.981; 9P.L.T.97; ` 


it may be foupded.”  * e 

I think there can be no doubt that the 
very restricted meaning given to s, 27 of 
‘the Indian Evidence Act has been dut to 
the application of the English Law as if 
is igterpreted by some of the English text- 
books. a 

I regret that eI. have found myself 
constrained to differ from the majority of 
the Bench on a point of law which so 
vitally affects the administration of crimi- 
nal justice in this Provinee. € 


“Jai Lal, J.—The following question 
has been referred to a Full Bench bf Teke 
Chand and Agha Haidar,JJ.:— `° ~ 
“A is being tried under*s, 302, Indian 
Penal Oode, for having committed the 
murder of B, who is provéd to have sud-. 
denly disappeared from his house and» 
whose dead body was recovered from @ 
well two days later. At the time of his 
disappearance B was wearing certain.orna- 
ments, but these ornaments were not found * 
on his body at the timeof its recovery 
from the well During the investigation , 
A is alleged to. have madega statement to 
the Police in these terms, *'1 had removed 
the karas, had pushed the boy into the. 
well and had pledged the karas with Allah 
Din,’ and in consequence of the informa. 
tion so received the karas were recovered 
from Allah Din, which were identified as 
those worn by B at the time of his dis- 
appearance. Is the whole ‘or any part- of 
éhe aforesaid statement admissible against 
A under s. 27 of the Indian Evidence Act: 
and if the latter, how much"? ° 


Thee reference is due to a conflict in the 
views taken by two Division Benches of 
this Court in two different cases, that is 
to say, in, Harnam Singh v. Emperor (1) 
decided by Fforde, J., and myself and in 


earam Din v. Emperor (5) decided by 


“Harrison and Dalip Singh, JJ. In both 
*these eases Conflicting views have ‘been 
eexpressed as to the scope and interpreta- 
stion of s. of the Indian Evideace* Act. 
Consequently the matter has’ been argued 
Before us b the , learned* Counsel, whe 
appeared one both. siges, elaborately and 


with“ considerable ability, buf nothing that | 


has now been uzged before us has enabled. . 


méto alte» the view that I took à to tha 


mearfitg of s. 27 of the Ifdign. Evidenge . 
when deciding Harnam Singh B 


Act 
“Emperor (1). ` E . 
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.. LwiM nof atigmpt to repeat unneces- covertshe fact and %o.conne¢t or. identify . 


-sarily and in 
J based my opinion, but the following 
extracts from my judgment will indicat 
my decision ofthe matter: . : 
"Befüre "entering into a discussion of 
thege cases it will be convenient at this 
estage to examine s, 27 of the Indian Evi- 
dence Act on which they are based. That 
section reads a8 follows :— - 
. - ‘Provided that, when any fact is deposed 
“to as discovered in consequence of infor- 
mation received from a person accused of 
any offence, in the custody of a Police 
Officer, so much of such information, 
whether it amounts to'a confession or not, 
88 relates distinctly to the fact thereby 
edisc@vered, may be proved.’ . ; 
"Row, it wodld be observed from the 
‘opening words of the section that it is 
really an exception to the sections imme- 


detail the grounds on which “the same with the crime, is admissible’ 


against the accused. e : E 
“It is ttg statement actually made by. the * 
prisoner fhat is to be ptoved against him ` 
and not what the Court consiflers he should - 
have stated... eser n] vu. 
In my. opinion, there is no legal sanction 
forgubstituting a statement which thee; 
cused never made in place of the one 
actudlly made by him Ór' for mutilating 
and splitting yp a senfertcg used py the 
prisoner when giving the information sought 
to be proved against him and thereby reduc- 
ing it to a meaningless and vague piece of 
evidence detached from the context, Fur- 
ther the statement that tle prisoner, had 
buried’‘a chhavi' would be vague, meaning- 
less and irrelevant and unless dt be as- 
summed that he was referring.to the chhavi 
with which the crime is alleged to have 
been committed. Yetin practice such an 


e diately preceding it and which prohibit 
. e the: use. by the prosecution against the 
accused person of a confession made by 

. the latter under certain specified cireum- 


assumption is always made if the state- 
ment is used against the prisoner. In 
other words, while the actual statement 


stances. In. its inception, therefore, this 


*section is injended to enable the prosecu- 


tion to prove against the accused a con- 
fession made by him, provided the condi- 
tions laid down therein have been complied 
with. The condftions are: (a) that in con- 
Sequence ofthe information given by the 
accused person some ''fact" is discovered— 
Some fact, of course, which is relevant to 
the issue involved: in the case; and (b) 
that only so much of the information given 
by. the accused is provable as relates dis-. 


tinetly (to ihe "fact". thereby discovered. 
Within- these limitations. the prosecutione 


is entitled to prove. against the accused a 
«confession mdde by him to & Police Officer 
or while in Police custody. The,reason 
for this-exception to the general rgle is that 
there exists in such a case an independent 
circumstance which provides a reliable 
test of the genuineness of the cehfession, 


that is to say, the discovery of a relvant, 


fact. We’ are, however, on the present 


of-the accused describing the chhavi as the 
weapon of offence is exclude& the inference 
drawn from the discovery and the accom- 
panying statement so far as it is admitted 
is precisely what is stated by the prisoner 
in the excluded part of his statement, 
The result is that though s. 27 permits the 
proof of a confession, yet it is the con- 
fewsional part of the statement that is ex- 


one hand only so much of the statement 
made by an accused person can be proved 
as leads distinctly to the fact thereby 
discovered, on the other hand, thereisno . 
jurisdiction for the Court to split up a 
sentenge used by the accused in giving 
the infoymation or to substitute a different 
and a, vague statement in place of the 


‘intelligible and connected statement-of tke 


prisoner, As I have already stated,-though 
8. 21 is infended to enable the prosecution 
to proveea confession by the accused, yet 


occasion concerned with the extent of the, what, isesofight in many cases to be ex- 
second limitation mentioned above. The , cluded is the confessional part of the statg- 


question is ow much of the information | 
giten by the accused in this cafe relates : 


` distinctly to thg fact thereby discovered, 


sich fact being the disposal er possession 
of stolen property by'the prisoner. Inemy 
opinioh, the prosecution is entjtled to prove 
the whole of the. infermafiow which rę- 
lates (to “the fast discovered; “in ,ojhér* 
words, the entire statement made by thé 
agcused which enabled "the Police to’ dis- 


. € ^ 


ment, and in some cases the tendency haa. 
been to exclude the statement altogéther : 
ahd yet to import a confession in tiie state- 
ment or to interpret the conduct of the 
accused in making the. discóverg as an 
admission of guilt This I consider is 
not onlyanfair to the prosecution but also’ 
to the aceused..:....... re ETET kan pists 
- "I hold, therefore, that as s. 27 is intended 
to enable the prosecutjon to prove-a.con- 


`? je 
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fession made under certain circumstances 
„the whole of the information including the 
confessional portion. thereaf? given by 
the prisoner which relates to the fact dis- 

' covered cafbe proved» against him, and 
_, further that the fact includeg not only 
. the concrete thing discovered by the In- 
-estigatiüg Officer, but also its de&eription 
* as given by the accused including its con- 
nection with theferime which is under in- 
vestigation. ,I'&lgo hold that while only 
so much of the information ca* be proved 
ag has led to the discovery of the fact, 
there is no legal jurisdiction for splitting 
up or cutting down the statement of the 
prisoner so 45 to make it a vague and 
unintelligible statement and thus to defeat 


the verpobject with which s. 27 was enacted - 


and, therefore, that the information must 
be proved in the precise terms in which it 
was given.” 
.In the course of the judgment I also 
emphasised the necessity of ascertaining 
from the witnesses and recording the exact 
words in which the accused person is al- 
leged to haè made a confession. . The 
prisoner in that case was tried for parti- 
Gipating in the Kotli Moman dacoity and 
during the trial it was proved that as a 
result of information given by him pro- 
perty which was proved to have been stolen 
during the dacoity, was recovered by the 
Police from one Wadhawa Singh goldsnflth 
The confession was to the following effect: 
` “I have sold part of my share of the Kotli 
Moman dacoity to, Wadhawa Singh 
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information could be given by an accused 
person by means other than,a statement 
but because in the case before us on that 
occasion, as*on this, occasion also the 
medium of the information was a statement 
made by the aceused,it was not necessary 
to consider the other modes of imparting 
information. Fforde, J.,,agreed with my 
conclusion in a separate judgment. 

-From this view Harrison and Dalip Singh, 
JJ., dissented in Karam Din v. Emperor (5) 
where asa result efinformation given, by 
the accused certain property which had been 
duly identified as belonging to. the 
complainant was discovered on infor- 
mation given by Karam Din from the 
person of his mother Musammat Bhoj. It 
seems that the witness who deposed to the 
information given by the prisoner did not 
specify the terms in which it was given 
and, therefoge, an objection was raised om 

. behalf of the convict that in the absence 
of such specification the evidence was in- 
admissible, reliance being placed in support 
of this contention on my observation in 
Harnam Singh v. Emperor (|), that the in- 


formation must be proved.in the preeise . 


terms in which it is given. But the learned 
Judges rightly held that wg''did not intend 
to lay down the rule that'if the exact words 
ofthe accused could not be proved then 
the fact that the information was derived 
from him could not be proved". "They also 
held that "the question merely goes to 
the weight of the evidence and not to ita 
admissibility”. It is hardly necessary for 


goldsmith of Kalsian Khurd”. J beld mnf tosay that we did not intend to lay 
that.the whole. of this statements down any other rule. The learned Judges 
. was admissible ‘because it distinctly however, dissented.from our interpretation 


related to the discovery of stolen pro- 
perty from: the ` possession of Wedhawa 
Singh. The information, it will bapbserved, 
included a description of ths property as 
stolen. in the dacoity and was also cal- 
culated to inculpate ths accused in the 
dacoity. I, therefore, held. thit, in tic 

- eases, the prosecution is entitled t» prova 
‘the whole of the information whichedigtinct» 
ly relates to the fact discovarad—stolen pro-, 


party ia this casein other words, the en-, 


tire statement made by the aczused which 
enable the Polige to discover th? fatt 
and tẹ ‘connect the sam» with 
the °csims -: Tae statenant de- 
B»ribed above could net besplit up without 
‘making ft, uuintelligible- and azeno part 
thereof could be separated fram the other 
I held that the whole of'it must bs ad- 
mitted inthe form in which it was made. 


of s. 27 of the Indian Evidence Aet. E 
. Now it would be observed that s. 27 
sns 

of such information etc, aud not merely 
the fact of information and -this distinction e 
must bé%orne iu mind in approaching the 
equestion as, in my opinion, there is a clear 
difference between the two. The word 
.“infogmation” includes the contents, if I 
may use the word, thereof, that is to say 
the details of what the accu8ed may have 
stated in*cases where a statemenj was the 
emsdium of information while the “fadt of 


es bhe prosecution to prove so much ° 


information’ as Te understand it, fneans the ° 


meee fact that inforntation bas been given 
but neither itg terms nor its purport. | m 
e Further, though the word “information 
"connotes two things, namasiy, ( Uf a.state- 
"nent or other means employed for impart- 
ing knowledge possessed. by one person .to. 


. L wags fully “conscious of the fact that another, and (2)the kaowledgsso derived "' 


— At the same time I can quite 


20 T 
follow from this that the proof of the 


knowledge derived by the other person is 
equivalent to thee proof of the information. 


. What must, in my epinion, be proved is ` 


both the statement and the knowledge 
derived therefrom, and mere proof of the 
latter is not in lawa sufficient proof of the 
information becauge the evidence given by 
the witness in such a case is legally 
incomplete. e 
Moreover, it is à cardinal rule of evidence 
that a fact must be proved by the best 
available evidence. An impression or 
knowkedge’ gained by another from the 
statement of the accused is not the best 
evidenge of such statement. The best 
evidence of a statement is the repetition of 
the words used by the person making it. 
conceive 
a'case in which a witnessis not able, by 
lapse of memory or for some offer similar 
reason, to*depose to the exact terms of the 
information, insuch a case his impression 


‘of the information is the best available 


eyidence and is, therefore, admissible; but 
it is not opem to a witness to give his 
impression or interpretation of what 
another person stated to him if he is able 
to depose to the teyms of the statement. : 
‘Nor isit fairor even legal to leave it 
to the accused to challenge if he so desires, 
the veracity of the statement made by the 


-deponent as to his impression. and to 


require him to state the exact words and 
the surrounding Circumstances. This, in 
my opinion, practically amounts to absolw- 


“ing the prosecution from its duty of proving 


its case by direct and clear*evidence by 
transferring | to the accused the duty of 
proving his innocence, which amounts to 


the reversal of the normal order of things. 


In my opinion if a s:atemant is admissible 


against the accused atall, itis the duly of. 
the prosecution to prove it, i e, 4M it is 
intended to rely upon it.' The proposition. 
therefore, thatthe witness may not in the * 


the Court. what the. 


firs& instance tell 
accused stated’ to him but, in the*first 
instance may gepose only to the fact of 
the.information received by him leaving it 
to the accueed to challenge the veracity of 


. the Statement has*no legal ganctign. 


., ad 


“statement, which may . Otherwise be 


‘ Whether or not theeid of a 39- of the 
Evidence Act cfn be invoked to admit a 
in- 
admissible, for Ohi purpose of fu 
standing “the, nå 


missible under s? 
oo een : 


d à SUKHAN V, Bi PEROR 
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by theotiter persone it 2does not logically. 


a " 
es s 
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need not be discussed here because it *does 
not affect the present reference but itsegms , 
t€ me that i£ fhe provisions of s. 39 can be 
invoked in gfich cases, theft the net result , 
is practically the same as held bf me, though 
possibly for different reasons. But I 


undefthat section can properly be held 
inadmiesible for the purpd&e of proving the, 
facts -mentioned  thereip,* pecause,tbat 
course woul& me&n that a portion of a state- 
ment validly admitted in evidence is. at a 
later stage to be ignored as if inadmissible 
against the accused, Surely the only 
object of the prosecution to ptove the exgct 
words used by the accused can be to use 
them as evidence against him;e I am 
unable to conceive any other reason for 
doing so. It must further be borne in 
mind that the words “distinctly relates” in 
8.27 are used with reference to the fact 


` discovered and not with reference to. the 
information. 


- But the real difficulty arisesqot so much 
in stating the meaning of the words ured 
in s. 27 as in applying them to the facts of 
a particular case. The real question that 
must be answered in each cass is, what is 
the fact discovered? and it is on a correct 
answer to this question that the admissibil- 
ity of a particular statement depends, 


. In my opinion it ia not right to decide 
the question, with reference to the English 
fascs. In England the law on the subject 
has,not been crystallised in.the form of a 
Statute? On the other hand, the Judges 
have laid down what the law is or rather ` 
what it should be. The law in England, 
therefore; is flexible and not rigid as in 
this country Here, we have to decide not 
what the law ghould be but whatit is and 
by intérpreting the intention of the 
Legislature as expressed in s. 27 of the 
Indsan Eviflence Act. Moreover, even in 
fingland, the opinion on this matter does : 
pot appear t6 be agreed, though it may be ` 
"eondeded fhat in the majority of the 
tases the use- of a confession which has ` 
Tesulted inthe discovery of a fact has been 
e confinéd to narrow limits, as for inbtance, 
in agase mentioned by  Halsbury eit was 
decided thatif a prisoner makes a siate- 
ment descyibing where’ articles connected 
with a exime are to be* found, and such 


lly under.. e articles are found in consequence of the 


the, ure and’ effect of* the* statement, the finding of the articles may 
statement which may «be held toe be. é 


27, is a question which- 


be proved, although thé statemént itself 
may be inadmissible; on ` the other, hand,. . 


am... 
unable to ufderetand on what legal princi- . P 
ple a statement which might bo*let in-, 


D 
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an instanfe may be cited of R. v. Griffin’ 
(15) whese "the. prosecutor was allowed to 
prove that the priso&er brought 
guinea and a Bank note which he gave up* 
to the prosecutor as one of the notes he: 
Had, stolen. Halsbury descgtbes the” 
English Law on tife subject in the follow- 
ing terms:—“ven if a confession ig in- 
admissible in evidence, yet facts the: 
` knowledge of which has been -obtained by 
rogans ef such inadmissible conMesgion ` 
‘may be proved on behalf of the prosecution: | 
(Halsbury's Laws of England, Vod. IX, 
ara, T07), It „would bə observed 
that, according to the abovó. stetement of 
the law, it is only the fact, the knowledge 
of which has been obtained, that may be 
provedand not the confession itself. In: 
other words, %s I understand it, if an 
article is discovered asa result of the con- 
fession ofthe accused, then the fiading of 
the article may be proved and not the 
statement or the confession which resulted 
in such finding. Some other authors, - 
* however, have stated the law in the terms 
almost identical with s. 27 of the Indian 
Evidence Act. 


In this connection the 
tions of théir Lordships. of the Privy. 
Oouncil made in Ramananii Kuer v. 
Kalawati Kuer (14) may be quoted with 
advantage:— 

“It has often been pointed out by this 
“Board that where there is a positive enact-' 
. ment of the Indian Legislature the proper 

course is to examinethe language of that 
Statute and to ascertaén its proper meaning 
uninfluenced by any consideration derived ® 
from the previous state*of the law or of. 
the English Law*upon which it m&y be 
fouuded". : 

Now, let us examine the provisioas of 
s. 27. I have already stated that it was 
enacted with a view to enable the pfosecu- 
tion to prove an otherwise inadmissible 
confession and, therefore, ptovidéd the 
conditions laid down in that section are 
fulfilled, there is no justifieation écr 
excluding the confession and then to draw * 
an inference adverse tothé accused. bv 
discovery made as a result of theeconféssion ° 
a3 if he had inculpated himself in the ° 
terms ofthe excluded portion of. the con- * 
fession.. MEM" es cÍ| 

Next, it is to be observed that, according 
to the sctiop, it is the information which 
may be proved and not merely the. fact of 
discovery in other, wofds, not mérely the - 


(15) (1808) Buss: & Ry. 151,168.E. R,732. 


following observa- 


in &-'be.proved as has led to 
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result of such information. At the samé 
time only-so much of he smformption may 
the dfscovery of a 
relevant fact and as re ates distinctly, to 
such fact. Now, "distingtly" means "clear- 
ly" and "relates" means ‘‘has reference to". 
It would thus dppear that ahy information 
given by the accused, which has “a clear. 
reference to the fact discovered, can, be 
proved by the prosecution, provided the 
discovery was made in conseqtence of it.. 
Information may be imparted by means of 
a statement or by any other. means of 
communication by one pəraon to another. 
When, therefore, ‘information is imparted 
by means of a statement, so much of such 
statement can be proved as relates 
distinctly to the fact thereby discovered. 
In each case, therefore, the "question is 
what is the'fact discovered as the resu%t ofe 
the statement made by*the accused br, 
rather what is the statement which | 
has led to the discovery of the incriminat- 
ing fact. - l i ce. de 
“Fact” is defined in s. 3 of the Indian* 


H 


Evidence Actas follows:— 2 

“ ‘Fact’? means and includes— 

(1) anything, state of things, or relation’ 
of things, capable of being perceived by* 
the senses; : 
. (2) any mental condition of which any. 
person is conscious.” 2 

We are not concerned With (2) in this 
case, According to the first part of the- 
definition "a thing" is also included in,. 
and is equivalent to, a.fact, Similarly,. 
"relation of things', is also included in it. 
Oan it, therefore, be validly urged. as was. 
done before us that, in s 27 the word “fact” 
is used not in the primary and compre- 


ehensive sense.in which it is defined in. 


8. 3 but'that it merely means a relation 


' of things? Iam unable to see any justi-* 
: ficatign, for interpreting this word, as used 


in the sectjon in such a limited sere. Iam. 
unable to understand how, when, as a 


result of information given by the accused... 


a particukr thing, which is proved to be. 
gonnécted with the crime, is discovered in: 
a particular place, the fact discovered can 

Je degeribed'to be merely the relation of 


the- thing so. discovered to* the place ` 


where it ie discovered to the. exclusion: 
from eonfideration of the thing which has 
been so discovered—in other words, ` the. 
abstract. ace of discovery apart’ from the 


' thing or incrtminating article discovered. 


I wild put. the case in another form. 
The object ef the prosecution in proving. 


* Vie informatirn 4s to show sot thata certain ~ 
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tHing wis found ina particular place, but 
that the Fa Cra, the knowledge—in- 
variably , gYfilty knowledge, and in some 
cases possession, of a thing which was 
connected with the. crime. The location 
of the thing is not? so very material It 
may be with A, B, or C or may be in one 
place ore the other. *The important consi- 


'. deration is always the thing discovered and 


ys. éonnection with the crime. Divorced 
rom thething, therefore, the information 


"becomes both Gseless and irrelevante I 


will illustrate what I mean by giving an 
instance; ‘supposing the prosecutjon mere- 
ly proves that acertain, thing was found 
in a*particular- place as a result of infor- 
mation supplied by the accused, but 
faila* to prove «the connection of the 
thing so discovered with the crime, is the 
videace relevant in the case? I think not. 
he eattemptof the prosecution, therefore, 
always is to ,establish the . connection 
of the thing discovered with the crime, 


and, therefore, it. is necessary for them to: 


‘prove asa first step that tle particular 
thing was discovered as a result of the in- 
formation and then to prove its connection 
with the crime. 

e Another way of looking at. the same 
topic is this. *Supposing the witness in one 
case says “as a result of information given 
by accused I recovered some karas (or karas) 
from Allah Dhe and, in another case 
he says, “asa result of information given 
by the accused I recovered karas which 
the deceased had on his person when he 
waslast seen alive," which of these two 
Statements is relevant to the case? I 
have no hesitation in saying that it is the 
last statement which is relevant or hes 


any bearing on the case. Itis, therefore, , 


not so much the reference fo the. place 
where certain property is found that is 
the important part of the information but 
it is the | incriminating thing recoféred 
on which stress is always laid, ithout a 


description of the thing discovered or its 


connection with the crime, whether this 
is done by means of the statement of the 
accused -or by other evidence, the infor- 
mation is of 20 value and in practice the 
` Police never,bothers to discover the thing 
unless the acgused by his statement has 
connected» it with the crime, at has, 
therfore, led to the discovery of the arti- 
e cle is- the infornfation abqut its connection 
with the crime ande its locagion? Itis, 
therefore, the karas of the deceased which 
play an important part.in the, discovery, 
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the abstract relation of the Warga to the ' 

place where they are fotind: but Includes 
“also thé karas of the*deceased’ The karas 

are an essential part of the fact discdvered 

and such portion of the information which 
- fed to their discovery and which distinetly 
relates to fhem must bé admitted under, 
s. 27, This is also ihe latest yiew “of 
some of the other High Courts in India in. .' 
which the*matter has recently come up. . 
for diseussion. . TN 

For instance, a reference may be made to 
Inre Sogiamuthu Padayadchi (2)in which thg 
three learned Judges, whdc'hgard -the case, 
were unanimous in holding that the follow- 
ing statement made by the accused who«was: 
tried for stealing some properties from a 
mutt was admissible under s. 27: "The 
properties stolen from the mutt are buried 
by me or others in such and such a place". 
I donot wish to repeat what the learned 
Judges have stated in' their respective 
judgments in support of their view, but 
I respectfully agree with it. 

In Lalji Dusadh v. Emperor (4) a Hasua, 
which was alleged to be the weapon’ of 
offence, was discovered as a result of 
information given by the accused who 
when replying to the quéstion of the 
Sub-Inspector as to its whereabouts had 
stated that it was the weapon used for 
attacking the deceased. The statement was 
held to be admissible. f 


In Shivabhai Becharbhai v. Emperor (3) ` 
asjatement made by an accused person - 
while in the custody ofthe Police to the 
effect that he had burnt the „deceased's 
elothes and would point out where he 
had doneso was hefd to be admissible in 
evillenee under s. 27 of fhe Evidence Act 
on the discovery of the clothes in the: 
place pointed out. 


My view, therefore, is that the word 
"fact" as used ins. 27 does inelude the 
thing or the ipcriminating article discover- 
ed. This view receives support from the 
fagt that in almost every decided case 
thas „I hav8 examined on the point the 


“back discavered has been assumed to be 


he thing discovered, e. g. the body of the 
ecéased, stdlen property or the weapon of 
the offence. The cases, if any, in which : 
it has been. understood in the abstract 
e Behise Already stated by me must bè very 
few jndeed. Ihave not been ablato dis- 
cover any. . T. 

Now if my 


: : 
interpmetatfon of the word. 
"fact" as, used ins, 27 “is correct, then 


The fact discovered, therefore, is not merely * it is obvioug that any information given 
B s . HE s . TU. e . e 
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by the acéused, which led to the discovery 
and “which elearly refers to the thing dis-. 
covered, may be proved under that section, 
In this connectign it must be remembered 
that fhe principle embodied,in s. 27 ise 
subject tothe rudes relating ty the rele- 
‘vancy of evidence also., It is not; there- 
fore, possible to lay down any hard and 


' fast rule for determining wherfthe infor- 


o 


mation must be held to relate distinctly 
“to the thing discovered. This must n&ces- 
sarily depend upon the facts of. each 
ĉase, the nature of the information and 
the térms in” whith it is” gign because 
though the rule contained in s. 27 is not 
so very difficult to state in words, it is its 
application to particular facts thatis some- 
time attended «with difficulty. It is for 
this? reason that it is necessary for the 
Court to,ascertain and record the precise 
terms in which the information is given 
as that is the main safeguard against the 
admission of admissible and the rejection 
of admissible evidence. i 

Now, turning to the statement mentioned 
in the question referred to us, it seems 
to me that the fact discovered is the karas 
ofthe deceased. Therefore, the informa- 
tion given by. the accused that he had 
removed the karas distinctly relates to the 


` fact discovered, i, e, the karas, and also 


that he had pledged the karas with 
Allah Din, but the statement that the 
prisoner had pushed-the boy into the well 
does not relate to the fact or the thing 
discovered and is not, therefore, admissible. 
In my opinion; therefore, the sfatement “I 
had rgmoved the karag and had pledged* 
the karas with ,Allah Din" is admissiple 
under s. 27, while the statement” "had: 
pushed the boy into the well" is not admis- 


Bible. It is not necessary to consider the. 


question whether, if the statement of the 
accused had been made in such a forfn as to 
make it vague and unintelligible by exclud- 


. ing& portion thereof, any pórtion'of such 


Statement would have been admissible, or 


whether the whole of it -would*have been: 


- 


j i . é 
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information coupled with the last which led 
“to the discovery of the patas, e. 

T- believe the major&y of the'*learned 
Judges who constituted the Full Bench 
and the learned Chief» Justice who have 


held that only- the last .portion of the- 


statement is admissible; with .thiq view. I 
have ventured respectfully todiffer but it 


is not without much anxious consideration ` 


that I have done so. Moreover, the im 
poréance of the question involved is also, 
in some measure, my justification for. 
doing so. e AS | 

mL. ` Reference answered accordingly. ` 
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LAHORE HIGH COURT. 
Civi, Revision PETITION No. 398 
| ' oF 1928. 
. January 21, 1929. 
Present :—Mr. Justice Dalip Singh. 
Tiru LAOHHMAN DAS-NATHOLI 
MAL-—PLiiNTIFFS—PETITIONERS 
. versus p - 
SHAMAS-UD-DIN AND ANOTHER— ' 
DEFENDANTS— RESPONDENTS. 
Jurisdiction—-Consent or waiver, effect of —Costs— 
Successful appellant, when liable for costs. — | 
It is a settled proposition of law that jurisdiction 
cannot be conferred by waiver or by .consent of a 


arty. ; ] 
ur RT m party may be saddled with costs of 


an®appeal or revision where the trouble leading to, 


e appeal or revision has arisen owing to Buch party's 


foolishness or cafelessness in not originally raising 


the proper plea in the trial Court. è 


Petition for revision of an order of the’ 
Smal ause Court, Delhi, dated, the 220d" ; 


February? 1928. eae 
Mr. Shamair Chand, for the Petitioners. 


Mr, Bighan Narain, for the Respondents. 
JUDGMENT —The facts of this revi- 


admissible. In the present case the middle* *sion are curious. The plaintiff sued the 


portion, that have  exeluded can 
easily beexcluded without ine anf way” 
making thb remaining statement unintel-* 
ligible and vague, on the other hand, 
the exclusion of, the first portion would 
lead to „that result.” Moreover, the Police 
would ngt have cared to proceed with- 
the search of the karas durihg, the in- 
vestigation of the ease against the „prisoner 
without the*first poriiot of. his statement. 


` It is, therefore, the first portion of the 


. 2 : 
. e e 


defendant for Rs. 115.3 alleging that a 


*certafa contract had been made in “Delhi 
and that the supply etc. of goods was also ` 


* to be magé in Delhi and, therefor’, the 


„Small Cause Court had jurísdiotion. The 


defendant put ina written statemen£ in ' 


which he clsallengedethe allegations of the . 


plaintiff alleging that the cÓntract and sup- 


ply*eté., wereeto take place in Shahdara* 


8nd notein Delhi,” The plaintig did not’. 


- eontést the pléa of thé defemdant and 


2 
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* accordingly the Judge, Small Cause Court 
held thataghe Sesall ,Oause Court, Delhi, 
had. no.jurifdictjbn to, try the suit and’ 
returned the plaint for presentation to the 
proper Oougt. Tha plaintiff then presented 
. his plaint in the ,Court of the Subordinate 
.Judge, Fourth Olasg, at Deli. The learned 
‘Judge “gave the plaintiff an opportunity to 
amend his plaint. The plaintiff refused to 
«mend the plaint and the learned Judge 
then held tlfat he had no jurisdiction to try 
the suit on the plaint of the plaintiff and re- 
iurned the plairit to the plaintiff for presen- 
tation to tha proper Court. The plainttff 
agajn presented the plaint in the ‘Court 
of the Small Causes and the learned Judge 
of that Court held that the matter was 
res judicata and, therefore, rejected the 
plaint. There was no order passed as: to 

«osts*in any of these orders, 

The plainiiff his now come in revision to 
this Court and has challenged both the 
original order of the Judge, Small Cause 
Court, and also the second grder of the 


Judge of Small Cause Court rejecting the 


plaint on the ground of res judicata. The 
learned Counsel for the defendant contends 
that all the orders are correct and that 
there is no ground for revision. I think 
in the circumstances of the case the pro- 
per order to be passed by this Court is 
as follows:—‘‘Qhe learned Judge, Small 
Cause Court, shdtild originally have decid- 
ed the question of jurisdiction by record- 
ing the plaintiff's admission that the con- 
tract took place in Shahdara and not in 
Delhi, In that case upon that evidence by 


way of admission the Courtshould have c 
to a conelusive finding as to whether “the E 


Small Cause Court, Delbi,or the Sub - 
nate Judge, Fourth Class, Delhi, lad. s 


diction in the case. It would not have been. 


open to the plaintiff then to refuse t 
his plaint pelore the Subordinate Jag ge 
* Fourth Claes. As the matter stands iow. 
ever, 16 seems that the real facts are that the 
‘plaintiff while nct admitting the defendant's 
plea that the contract etc. took place iff Shah- 
dara simply waived the point of jurisdic- 
tion or consented to the Subordinate Judge 
FourtheOlass, Delhi, having jurisdiction in 
the case. But it has been held again and 
again that jurisdiction cannot be eonferred 
by Waiver or by consent, and, thefefore, it 
seems to me thatthe first order of the 
eSmall Cause Court, Delhi, was ipcorrect in 
n it duet. TR practically to be 
«eonférred on the Subordina £ 
Olass, - Delhi, by consent suus eure 
» therefore, *considex .that 
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revised on this ground and direet tke Judge, 
Small, Cause Court, to frame an issue on 
the afestion as to Whether the -contract 
*etc. took place in Delhi or Shahdara? or a 
¿general issue as to whether the §mall 
Oause Cou, Delhi, has or has not jurisdic- 
tion to try the plaint. ° The parties will 
then»be at liberty to lead eviflence,on the 
point and, the Judge will then be ina,’ 
position todecide on the evidence whic 
Court “has jurisdiction. I cannot but eee, 
however, that the trouble has arisen owing 
to thé plaintiffs’ foolishness or carelessnes 
in not originally contesting the defendant's 
plea about §urisdiction. I think the plaint- 
iff should pay the defendant the coste. of 
this revision. J, therefore, order accord- 
ingly. | 
R. L. 


Orde? accordingly. 





LAHORE HIGH COURT. 
MisogLLANzovus First Civin APPEAL No. 461 
oF 1927. ` 
October 9, 1928. 
Present :—Mr. Justice dai Lal. 
MADHO PARSHAD-DEzossE-Hon;E& 
— APPELLANT 
versus 


GHANAYA LAL—JuscuENT-Ds3TOR-- 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Step-in-aid of execution—Opposing application for 
setting aside sale, whether step-in-aid of execution— 
Subsequent application when, continuation of previous 


application. < 
lication of the judgment- 


z Merely opposing an app 
not astep-intaid of 


debtor for setting aside%ale is 


execfition, "P ; 
€ Wherea subsequent application for execution does 


not contain a prayer for revival of the previous 
application and is made in the form prescribed for 
execution applications and the relief claimed, is 
diferent érom the one claimed in the previous ap- 
plication it gannot be deemed to be a continuation of 
the previous application. . 

Qamar-td-din Ahmad v. Jawahir Lal (1) Kaniz 
Zohra v..Syam Kisen (2) and Subba Chariar v. Muthu- 
veefam Pillai (g), distinguished. . 

ep Miseellaneous ursi appeal from an «order 
of the Subordinate Judge, Kangra District 
oat Dbasarfisafa, dated the 15th November, 
1926. ; à 
e Mr. Shan bu Lal Puri for. Mr. M. L. Puri, 


for, the, Appellant. : E 
Messrs. Jagan Nath Aggurwal and Hem 

Raj,for the Respondent. e 
JUDGMENT.—The question involved 

in the ‘present appeab is Whether, the ap- 


sor by wajver. I,» plication for execution nfade on the 10th : 
thate order can be’ of December, 1925, is Within time. 


It ap- 


'AIBLONO — o 


pears that,a*erevious application for rat 
able shafe in the'proceeds of the sale of 
the jüdgment'debtor's property which was 
expectéd to take place in execution of an- e- 
other edecree obtained by another decree- 


' holder was made on the 30th ọf January,” 


,,1920. No action Was taken on this appli- 


cation excep? that it was kept penging 


.ti]| the decision of the other application 


for execution. Itseems that the decree- 
hoider ih that case compromised wath the - 
judgment-debtor and consequently ‘the 
execution proceedfngs were consigned to 
the record room, and, therefore, the appliea-, 
tion made by the present decree“holder on 
the-*30th of January, 1920, was also con-' 
signed to the record room on the same 
day. The present application for execu- 
tion, was then fhade, the prayer being for. 
the arrest of the judgment-debtor. The 
learned Senior Subordinate Judge has held 
that as no step-in-aid of execution was 


. taken within three years previous to the 


- decree- holder 


client opposed that application and that 


date of the present application and the 

previous application for execution was 

made more than three years prior to its - 
date it was barred by time. ; 

The learned Counsel for the appellant 
contends that the present application must 
be deemed to be a continuation of the. 
previous application which was consigned 
to the record room on the 10th December, 
1925, and in support of his contention has 
relied upon Qamar ud-din Ahmad v Jawa- 
hir Lal (1), Kaniz Zohra v. Syam Kisen (2) 
and Subba Chariar v. Muthuveeram | Pille 
(3). But, in my opinion, those cases do not : 
help him. An express prayer was made 
in all ef them to revive the application 
which had been dismissed. In the preseyt 
case there is no such prayer and the relief 
claimed is quite different to what was claim- 
ed in the former application. Moreover, 
the present application has been made on . 
a form prescribed for application for exe- 
cution of deerees and was intepded by the 
to be a fresh application 
for exeeution. " 
_ Another :eontention of the gore nol 
wasthat on the 27th of Februazy, 1 
when the previous execution proceedings 
ware pending the judgment-debttr applfed 
to set aside the sale held therein and his 


s . 

(1) 27 A. 334; 2 A. L.J. 397; 1 O. L.J. 381; 9 0. 
W. N. 601; 15 M. Ta. J..258; 7 Bom. L. R. 433; 32 I'A. 
102 8 Sar. P. Q. J. 810 (P. O.). . 

(2) 39Ind, Qas. 89; LP, Lew. 73;2 P. &. J.* 115; 
(1917) Pat. 133. .. NR * 

(3) 14Ind, Cas; 264; 36 Me553; 24 M. L, J. 545. 
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ə- isastep-in-aid of execution. No authority 


94, * 
* * Dr. Nand Lal, for the Petitioner. 


evocate for je Respondent. 


' 25 


has been cited. I feel no hesitation in" hold- 
ing that mere oppositiog of an &fplication 
by the judgment-debtor eas in this case; 
cannot be a step-in-aid of execution. : 
‘Tt is next contended that the appellant, 
was a minor when the decree was granted 
in his favour and he continued as such 
till the 17th of July,1925. There is mo, 
evidence on the record as to the daté on 
which he attained majority nor doés it' 
appear from the present proceedings that 
he was aminor at the time of the decree, 
The case will be remanded to the Senior 
Subordinate Judge with direction to record 
the evidence of the parties and to submit. 
a report to this Court within three months 
whether the decree-holder was a minor 
when the decree was granted and if so on 
what date he attained majority. Ten gays 
will be given to the parties for objectieng. " 
The remand is under O. XLI, r. 25, Civil 


Procedure Code. - 
Case remanded, 


R. L. 
e. 
LAHORE HIGH CQURT. a 
OstuinaL Revision PETITION No. 2246 oF 


1928. 
February 15, 1929. 
Present :—Mr. Justice Tek Ohand. 
BIRU-—AoccUsED—PETITIONER 
versus 
EMPEROR-- RESPONDENT. 

Cfiminal Procedure Code (Act V of 1898), s. 428— ` 
Penal Code (Act XLV of 1860), ss. 880, 408—Trial 
and charge for théft—Conviction for criminal mis- . 


appropriation, legality of. š 
Where a person has been charged and tried for * 
an offenog unde: s. 380, Penal Code, he can be legal- : 


ly convicted under 's. 403 of the Code if he has , , 


not been takÉn by surprise by such a procedure. 
‘Petition for revision of an order ofthe 


Additional Sessions Judge, Hoshiarpur, 


' datedghe 13th December, 1928, modifying . 


that of the Magistrate, Firs. Olass, Hoshiar- 
pur, dated the 18th October, 1:28.. 


Mr. Jamna Das, for the Govgrnment Ad- 


_ SUDGMENT.—The facts ofsthis case 
dre given in detail in the jedgment of the ` 


learned Additional Sessions Judge and .* 


neednot bere-capitulated. ° 


The first point urged by 
is “that it h£ (not Been established that 


‘Dr. Nand Lal m 


" 


> e 5 is - 

He. *  BUNYaDI BEGAM v,OBHANGASINGH. °° 1151, C. 1929* 
Balig Ram compjeinant lost any ornaments LAHORE HIGH COURT. 
between TReedthand bih of August, 1928, Furst Orvin APPPAL No. 901 oF .1928. 

in the'manner defcribed by: him. After . November 22, 1928. : * 
giving due weight to his contentions and: Present: —Mr. Justice Zafar Ali and | 
examining the relfvant portion of the re- ° ° e Mr. Justice Addison. . 
cord, I am of *pinion that his part of the Musammat BUNY ADI BEGAM— 
story of Balig Ram 1s fully established and . —— PIAINSIFF-—AÀPPELIMNT , 9 
there is no reason to disbelieve him. versus 
. The next question is whether the bars: OHHANGA SINGH AND OTHE£8— 


of gold produced by the petitioner from DisrsNDANTS AND KARAM SINGH, .- i 
the house of tis father-in-law can* be ` MINOR, THROUGH HIS Moraer Musammat 

safely held to have been formed by melting ^ OHAMBELI— PraiNTIifs— RESPONDENTS. E 
the stolen ornaments. There ig no direct Interest—Mortgage by conditional sale—Post diem 
evidence on the record, ‘but the cireum- ida after due me for foreclofure—Imptied con- 

"EI : ; : ; traci—Interest as damages—Proper rate. 

stantial evidenc oa conclusive on the point In the case of mortgages containing a stiptilation 
and I agree with the findings of the Courts of conditional sale a covenant to pay post diem 
below that the bars produced by the peti- interest after the due date of foreclosure up to the 
tioner had been melted by him fromthe date of redemption must be held # be implied unless 
eornaments which were contained in the there nte very strong reasons to the contrary. ([*. 29, 
two boxes whick he had taken. away from It is settled law that a mortgagee iseentitled to 
the wall in question. damages on, account of failure of the debtor to pay 


Dr. Nand-Lal has further urged that on . the debt at the stipulated time and that the measure | 


: of damages prima facie is the same as the rate of 
. the findings of the learned Judge that the interast agreed upon, though the Court has dis- 


ewall in, question was not owned -by Salig cretion to reduce this rate ifit is found to be un- 


Ram, and that the petitioner isnot guilty usual. [p. 29, col. 2.) 
of theft, the offence under s. 403, Indian Motan Mal v. Muhammad Bakhsh (1), referred to. 


Penal Code, has not been made out. But First appeal from a preliminary 


sthe subsequent conduct of the petitioner decree of the Senior Suboxdinate Judge, 


in claiming the barsof gold to be his own, Gurgaon, dated the 23rd December, 1921. 


` Messrs, M. Obedulla and Muhammad 


leaves no doubt that he appropriated them : 
“with a dishonest intention, and thatallthe Munir, for the Appellant. 
essential ingreWents[of an offence under , Messrs. Nawal Kishore and Nanwan Mal, 
8. 403, Indian Penal Code, have been fully for the Respondents. 
proved. : | JUDGMENT.—This isa first appeal 
_ The last point urged is that the peti- aginst a preliminary decree for redemp- 
tioner having been charged and tried tion of certain mort ages with respect to 
under s. 380, Indian Penal Code, ought not about 185 dighas pukhta of land in village 
to haye been convicted under s. 403, Indian “Baselwa in the Gurgaon District, The 
Penal Code. The two offences are, ho- owaerg thereof mortgaged 154 bighas 13 


ever, of the same nature and the petitioner e biswas to one Lalta Parshad for Rs. 2,000. 


was ‘in no way taken by surprise, Under and Rs. 1,000 in the years 1877 and 187%, 


8. 423, Oriminal Procedure Code, the learn. respectively. An area of 14 bighas was also . 


ed Additional Sessions Judge. wag fully mortgaged without possession to Hardewa 
competen&to alter the conviction td'one and Behayi for a sum of Rs. 500. ; 


I, therefore, maintain the conviction; gaged 171 bighas5 biswas out of the total 


"but having regard to all the circuststances area of 185 bighas to Man Singh for. 


of the case, I reduce the genten@e of 
imprisonment to the period already under- 
gone., The gold ‘bars shall bemade over, sion named” Interest on this mortgage 
to the complainant Salig Ram as ordered” was'at the ‘rate of 6 per cent: per annum, 
. by the, learned Additional Sessions Judge. "Land revenue was-the first charge on the 


3.°%4,000, He had to redeem Lalta Par- 


With thie modjfication the petitien is dis- ‘land and surplus income was to ba utilized . 


missed. ° " , e if difeharge of the interest. About 1890 
e ‘There isa petition bye Salige Ram com- the two mortgages iof Lalta Parshéd were 

plainant, praying that the Sentencesbe redeemed. t o 
eenhanced. On the above findings this On ¢he 20th April, 4892; the owners mort- 


petition necessarily fails and 48 dismiss; gaged 163 bighas l2 bisWas by way of con- | 


ed. : we na we ` “ditional sale to ‘Jagdish Chand, ete. -for 
~ Reh. ppt Sentence reduced, * Rs. 7,000. This area included 151 bighas 


under s. 403, Indian Penal Code. - On the 3rd July, 1882, the owners mort- . 


-shad's two mortgages out of the considèra- ` 


‘after at 9 per cent. per annum. It was 
. thér provided that after payment of the 


4151-0, 1929 
out of the kil bighas 5 biswas already 
mortage to Man Singh. Rupees, 4,000 had 
to be paid to Man Singl* and Rs. 2,000 to 
the mortgagees Hardewaand Behari, already 


mentioned, and  $o another mortgagee 
‘of the equity of redemption, nagnely, Hira 


Lal. Interest was tb be at 12 persent. per 
afinum tijl delivery of possession and More. 
ur- 


revenue bhe profits would be set off against 
iüterest and that the deficiency in the 
amount ofinterest*would be paid by the 
mortgagors with interest at the stipulated 


rate, e 
In. 1832, Man Singh sued to pre-empt 


. this transaction as if it were: a sale and 


succeeded in the first Court, obtaining pos- 
session. The débree was reversed by the 
Ohief Gourt of the Punjab and possession 
“was taken back. d 
Man Singh then sued the mortgagors 
and puisne mortgagees Jagdish Chandar, 
etc. for possession of 151 bighasof the land 
mortgaged to him which had ‘also been 
mortgaged to the puisne mortgagees. He 
obtained a decree in 1896. ; ; 
Then on the 4th March, 1897, the owners 
executed anoth®r mortgage in favour of 
Man Singh for Rs. 700 by which an addi- 
tional charge was created over the land 
already mortgaged to him. “The rate of 
interest on this mortgage was 15 per cent. 
per annum tobe recovered according to 
the terms of the first mortgage in his 
favour. t, Se 
Dalip Singh, a nephew of Man Singh, 
purchased the mortgagée rights of.the mort- 
gagees Jagdish Ohandag etc. ina sale in 
execution of a  jgoney-deeree in 190d. 
Having redeemed the mortgage debt of 
Hardewa and Behari, Dalip Singh got pos- 
session as mortgagee in respect of 12 bighas, 
mutation of names being effected op the 
26th March, 1903. Then in 1907 Dalip 
Singh redeemed the mortgage of 151 bighas 
from his uncle Man Singh and obtained 


. mutation in his favour in the revenue 


papers on the 10th February, 1908. Mega- 
while Man Singh obtained mutatian in his 
favour as mortgagee in respect *of 4he re- 
majning 20 bighas covered by his fhortgage, 
Dalip Singh and Man Singh died in 1914, 
when their property devolved on Dalip 
Singh's sóns and bzojher, the latter of whom* 
has since, died and was succeeded by his 
sons. In this way all the mortgages vest in 
one family. Rs rc = 6 
One Mir “Mustafa Hussain purchased the 


equity of redemption of most of the land- 


,eBUNYADI BEGAM Ý, OEHANGA SINGH,” 


"ON. 
ofthe mortgagors in (1913, and this suit 
was brought by him alang with the-remain- 


ing representative-in-intefgst of the original | 


* owners for redemption; E . 
The defendants raised, inier, alia, the 
*following pleas. The mgrtgage of 1897 
created an additional charge on,the land 
and the plaintiffs had toredeem it along 
with the mortgages of 1882 and 1892, which 
alone were mentioned in the plaint. The 
"plaintiffs, it was contended, wert estopped 
from *disputing that the mortgage of 1892 
was not for full copsideration and in any 
case it wasefor full consideration. It was 
claimed that compound interest, and not 
simple interest, was payable for the mort- 
gage of 1892, and it wasdenied that the 
mortgage debts had been Satisfied by the 

. profits from the land. - 


- € 
In his statement before igsues Mir Mug 
tafa- Hussain plaintiff admitted the 1882 
mortgage and all details concerning it. 
“As regards the 1897 mortgage there is 
some confusien in his statement. 
said that .he contested the payment of 
Rs. 6,000 to 
Rs. 4,000to Man Singh and Ra, 
Hardewa, Behari and Hira Lal). 
more specifically went on to deny payment 
-of: Rs. 2,000 to Hardewa, Behari and 
Hira Lal saying that out of the total 
amount of Rs. 6,000 the Rg. 2,000 due to 
them were not paid. He admitted the exe-" 
cution and validity of the document of 1297, 
but pleaded that it was not a- mortgage- 
deed but simply an agreement, not of the 
nature of a mortgage. | 


2,000 to 


° ` This statement is reflected in the issues 
whieh were framed. The third was whe- 
ther there:wa& an additional mortgage 
for Rs. 700 created by the document pf the. 
4th March, 1897. 
plaintiffg were estopped from saying that 
the mértgage of the 20th April, 3892, was 
without consideration while the 5th was, 
whether Rs. 2,000 outof the sum of Rs. 6,000 


previous mortgagees (i. e. 


He first ` ° 


He then ` 


The fourth was whether ‘ 


were paidewith respect to the 1892 mort-- 


gaget& Hardewa, Behari and Hira Lal, 
e 6th was whether comnound interest was 


chargeable on the 1892 mortgage and” the 


7th was regarding the income realised 
"by the mortgagees. No issue “was struck 
regarding @he payment of Rsp 4,008 to Man 
Singh in 1907, and though ethe trial was’a, 
‘protracted one, amendment of the issues 
was gever applied for.” Thisevould appear 
to mean,that the plaintiff was not disput- 
ing fhis paymeftand infact this ppears 
to “bg the “meaning of the .plaintif's pleas 
. e . . .* 


"ec 


$7 
*before issues, namely, 


28 e 
he only disputed the 
payment of Rs, 2,000 to Hardewa, ete. 

' The teal Jufige shold that the deed of 
the 4th March, b397, was essentially anai-, 
ditional montgage-deed over the same pro- 
perty add that the agreement for sale ofe 
a small areadn&he event of a certain con- 
tingegcy .wa3 a separate agreement sub- 
joined tothe real contract of mortgaga. 
He further pointed out that the question 


* of consideration and validity of this docu-. 


ment did not grise as its validity and exe- 
eution had been admitted by Mir Mustafa 
Hussain before issues.» Healss held that 
the plaintifs could not dispufe that the 
mortgage of 1892, wa$ without considera- 
tion as they stoodin the shoes of the ori- 
ginal owners who had never raised this 
contention. In fact the original owners 
had minutely detailed the consideration in 
the course of Man Singh's pre-emption suit 
while this mortgage was incorporated in 
the sale-deed in favour of Mir Mustafa 
Hussain. It was further held that want 
of consideration for this moetgage had not 
been established. Compound interest was 
allowed in connection with this deed, The 
question of accounte and of income realis- 
ed was left over to ba decided later subject 
to certain miles which were laid down. 
These rules are as follows :— 

(1) Up tothe kharif harvest, that is, Oc- 
tober, 1896, there was no necessity to take 


‘accounts of income or interest as Man Singh 


up tothat date had received just suffizi- 
eat of the income to cover the interest on 
his mortgage, the surplus income being 
kept by the mortgagors, 

(2) After that harvest possession of Man ° 
Singh in respect of 151 bighas out of (the 
total area of i71 bighas 5 biswas covered by. 
his deeds of 1882 and [597,*was in virtue 
of these contracts. Interest at 6 per cant. and 


' 15 per esent pər ` annum on R3. 4,000 and 


Ra. 700 respectively on the above ménéioned 
deeds began to run from Octobei$ 1896, and 
4th March, 1897, respectively, and had to be 
calculated up to the kharif harvegé, that is, 
October, 1906, after which Dalip Singh re- 


deemed this area of 151 bighas from Mage 


Singh. In this way the land revenue paid 


and ‘interest had tobe deducted year by ° 


year fromthe gross profits which had to» 
be aSceréained andthe capital*bad t» ‘bes 
reduced each Year by the excəss profits, if 
any, over those eharges. Thesəcalculationg 
would give the amognt outsignding in the 
rabi harvest, at is, April, 1707, unde? the 
mortgages of 1882 and 1:92: ^ — * e 

: (3)Frem the 20th" April, “1092, 


to the 
. 9 é 


. .* 
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rabi harvest that is April, 1,307,compound 
interest at 12 per cent. per au]nàm was to 
be gharged in respect of the 1832 -mort- 
gage but onlyon the sum of Es. 3,000 out. 
of the principal mortgage amount of 
Rs. 7,000 as it was not till then thst Man. 
Singh's mortgage of Re. 4,000 was redeem- 
èd and possession obtained ander the 188, 
mottgage. B 1 < 

(4) After the redemption of Man Singh'g 
mortgage in the rabi harvest, thah is April, ° 
1907, the 1892 mortgage came into full 
effegt and the sum of Rs. 3,000 plus inter- 
est added to what was then due on Màn 
Singh's mortgages hdd to “bear cofnpound 
interest at 9 per cent. per apnum. 
At the same time the produce of the 
total area of 125 bighas had to be 
calculated year by year and set off 
froin April, 1907, against the land retenue 
and interest charged and to gp towards‘ 
reduction of capibal if it exceeded these 
charges. 

(3) It was also laid down that the pro- 
fits of 12 bighas 8 biswas which Dalip 
Singh took possession of in 1901 had to 
be set offfrom the kharif harvest of 1901 
to the kharif harvest of 1906, against. the 
mortgagors' liabilities while the net profite 
on 2U bighas (out of the 171 bighas of the 
1882 mortgage) had to be calculated from 
the kharif harvest of 1905, when Man Singh 
took possession up to the kharif harvest 
of 1903, which was the last harvest under 
Man Singh's usufructuary mortgage. 

imilarly profits of the shamilat deh and 
thoke had to be ascertained and accounted 
for. ° a 

A commission was issued to frame the 
egtimates of the pfoduce and ascertain the 
land revenue and under O. XXXIV, r. 7 
of the Civil Procedure Code, a preliminary 
decree for redemption was made ordering 
an account to be taken on the above linesof 
what "was due and directing that the 
plaintif® should pay the sum which was 
found*due ihto Court within six months, 
from its being declared due by the Court, 
tg. etc. e : 

Againgt this decision Mir Mustafa -Hus- 
sain, plgináiff, has appealed. He died dur- 
ing fhe pendency of the appeal and is now 
represented by his widow. s : 

A preliminary objection was taken that 
no appeal lay till theexast amountedue was 
ascertained. AsO XXXIV,r % of the 
Oitil Procedure Code permits.a decree to ba 
in that fron and as all matters o principle 
have been decided and i$ now remains only 
to make the necessauy calculations and to: 


f Ls 
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decide wltat the income and land revenue 
for the yarious areas were, we overrule the 
objection. We think at the same «ime that 
it would have. been” more convenient to 
have completed the investigation and as- 
cerfained the exact sum due and ` that this 
course should usually-be followed.  . 
. [Thoir Lordships disposed of the firsi®twp 
points and proceeded as follows: ] 
The only other pofnt argued was that*no 
‘compound interegt* ig accordgnee with the 
1892 mortgage-deed- should be *allowed 
after L907. The reason given wasthat this 
mortgage of the 20th April, 1892, was by 
way of conditional sale, the period fixed 
being „fifteen years, and, on the expiry of 
ihe year of grace thereafter, if the land was 
not redeemmd, it was tobe considered 
as sold to the mortgagee. The steps 
necessary to convert the mortgage into a 
sale were not taken and the deed did not 
expressly provide what the interest was to 
be ifthis was not done. It was contended, 
therefore, that, after the expiry of the period 
of sixteen years, i. e after the 20th April, 
1908, the Cour? could allow such interest 
by way of damages as it considered 
reasonable without being bound down 
to the terms regarding interest in the deed, 
i. e. 9, per cent. per annum compound. 


8 t 


It follows from the Full Bench decision, ` 


Motan Mal v. Muhammad Bakhsh (1) that 
there is no presumption either in favour® 
of or against an implied intention to pay 
interest afterdue date, but that, in deter- 
mining the question, it is more reasonable to 
ascribe to the parties the intention, of 
making a perfect contract, and that it is for | 
the Oourt to take all the terms of the 
instrument into’ consideration before it 
reaches the conclusion that there iser is 
not either an express or an implieg cove- 
nant for payment of interest after due date. 
One of the learned Judges at page 208* of 
the report-said that in the case of mortgages. 
comprising astipulation of conditional salt 
a. covenant to pay post diem interest up to 
date of redemption must be implied unlegs 
| thege are very,strong reasons to the contrary. 
In the presént case there are no strong 
reasons to the contrary, and we are of 
opinion that payment of post diem intefest ° 
must be held tobe implied in the terms of 
this contract ‘after the due , date for 
foreclosure. , It followse-that- -compound 
interest was properly allowed after 1908. 
In any case it is séttled ‘law . that the 


` (1) 66 Ind, Cas. 771; 3 Lah. 200; £U. 


P. L.R. (Lah.) 
55; A. I. R. 1992 Lah 254; 42 P.L; R.1922. | 
. MPage of A*Lah.—[Ed.] E E 


EMPEROR 9. DIWAN-CHÁND. 


e.t us 9 
mortgagee is "entitled to .damages on 
&ccount of failure of the debtor to pay the 
debt at the stipulated time and that the 
measure of damdges prima facie should 
be the same asthe rate of interest agreed 
upon, though the Court has discretion to 
reduce this rate if it is found to be unusual, 
[See Motan Mal v. Muhammad Bakhsh (1).] 
In the bresent case it is unusually small and 
not unusually great and we, therefore, would 
in any case refuse to exercise our discre- 
tion to reduce the rate which is only 9 per 
cent. per annum compound, i 

For the reasons given we dismiss the 
appeal with costs. : 

R. L, : 


Appeal dismissed, 


LAHORE HIGH COURT. 

On1MINAL REvIsion Oase No. 1354 oF 1998, ` 

s December 15, 1928. 
Present :—Mr. Justice Dalip Singh, 
` EMPEROR— APPELLANT 
versus 
DIWAN CHAND ano OTHERS — ACCUSED 
RESPONDENTS? 

Criminal Procedure Code (Act V of 1898), ss. 146, 
146—Attachment of property in dispute—A ppointment 
of Receiver, proper stage for. . 

Unders. 145, Oriminal Procedure Code, a Magis- 
trate has in cases ofemergency power to attach the 
subject in dispute but a Receiver can be appointed 


‘Maly where the Magistrate is unable to decide which 


of the parties is in possession and has a right to: 
remaifi in, possession and considers it necessary that 
the property should,vest in some person appointed 
by the Court under s. 146, Oriminal Procedure Code. 

«^ Col . 

Ho al v. Satyam Swami (4) and Mewa Lal v. 
Emperor (5) followed. 

i Sa aa Pijlay v. Sathayappa Pillay (6) *distingu-, 
ished. 

Oase reported by the Sessions, Judge, 
Sialkot, with his No. 328-J of Sth July, 1928. 

REBORT.—“The facts of the case are 
$3? follows :— 

The disputeán this case is about the pos- 
Session Sf 11 shops attached to the Dharam- 
Sala of Sant Waryam Singh in ¢he town of 
Daska. The shops are in actual*posses! 
sipn of tenants fetching a total rent òf about 
Rs. 60 a month. The.Local Hindu Sabha on” 
one ade and the Akali*Sikhs ọn the other 
lay claimto the management of the shops 
as, also of the Dharamsala, though 
at present the digpute abquj tlie: nfangge- 
mént ofthe Dharamsala proper is not so 
acute. *The Akalis gave nojice to the ten-. 
ants to vacate the shops by 27th, May, 1928,- . 


` dure Code, 


Ho wu Tt 
otherwise the ‘shops would be demolished 
. ag theirejtewasrgquired forthe extension of 
the compound of the Dharamsala. The Police 
reported, thát there was'serious danger of 
the Breach of the peace whereupon proceed- 
iags under s, 145, Oriminal Procedure Code 
were taken by the Magistrate. Before tak- 
ing evidence and declaring: who was in 


` possession of the shops the Magiatfate by 


his order dated 28th May, 1928, attached 
the shops pending his decisionsunder 8, 145, 
Oriminal;Procedure Vode, and also appoint- 
ed Chaudhri Mohammad Diwan, Tahsildar 
of Daska a Receiver of the said property 
who subject to the control of the Magis- 
trate was empowered to exerciss all the 
ers of a Receiver appointed under the 
"Qode of Civit Procedure. 


Before proceedings were taken by the 
Magistrate. under s. 145, Criminal Proce- 
the tenants» instituted on 
25th May, 1928, à suit in the Oourt of the 
Senior Subordinate Judge for an injunc- 
tion to restrain the Akalis from interfering 


with their possession. of the shops till they 
were ejected in due course of law. The 
members of the Hindu Sabha also were 
made proforma defendants in that suit. 
On the app&eation of the plaintiffs the 
Senior Subordinate Judge on 25th May, 
1928, issued a temporary injunction under 
O. XXXIX, r.1, Civil Procedure Oode, 
against the defendants to prevent them 
from demolishing any of the shops in dis- 
pute or from dispossessing the defendants* 
till further orders. In addition to jheir 
civil suit the tenants have filed a revision 
application in this Court against the order 
of the Magistrate with the complaint:— 
(a) that the Magistrate had no jurisdiction 
to proceed under s. 145, Oriminél eProce-: 
dure Code, (b) that his order of *attachment 
was illegal and (c) that his order of ihe 
appointment of à Receiver was algo illegal. 
 lordered the stay of the proceedings by 
the Magistrate and issued a notice to tlees 
District Magistrate. The Counsel for the 
petitioners and the Publie Proseoutor on” 
behalf of fpe Orown have addressed me. 
» GROUNDS.— In support of he conten- 
tion that the ‘Magistrate had no jurisdiction 
4o take proceeflings under s. 145, Oriminál 
Procedure Code, the Counsebfor the peti- 
tienerg has quoted Atma Ram v. Allah 
Wasaya (1) in which it was held by Mr. 
Justice Ohevis that where neifher party tas 
in attuat physi¢al possessfon of the fd in 
dispute and the real dispute was whether 


- =. (465 Ind «Qs; 630,23 Or, L, TAG 
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the tenants who were in actual possession 
were the tenants of one*party or of the other 
a Magigteate was not, competent to take 
proegedíngs under s. 145 of-the Orimigal 
Procedure Oode, in respéct of the land 
in dispute. I do not think that this ral- 
ing is applicable to the present case. The. 
possession of the tenants was fot disput- 
ed nor either of the two claimants wanted 
to-Mispossess the tenafits in that case, «In 
the present gase the.Akatis are bent upon " 
ejecting*the tenants by force. The Magis- 


trate bad the jurisdiction to take. proceed- ` 


ings under s. 145, Criminal-Procedure Oode, 

It is admitted on all hands that there 
was serious danger of the breach ef the 
peace and of bloodshed. The Magistrate 
was competent to attach the shépsunderthe 
second proviso tocl. (4) of s. 148, Oriminal 
Procedure Oode, pending his decision. 
His order of attachment in no, way 
militated against the temporary injunction 
issued by the Senior Subordinate Judge, 

The Counsel for the petitioners has quot- 
ed Doulat Koer v, Rameswqrt Koeri (2) and 
Murari Naicken v. Aiyasami Naicken (3) in 
this -behalf but these rulings do not. neces- 
sarily invalidate the order of attachment 
passed by the Magistrate. 

The order of the appointment of Receiver 


'was apparently passed by the- Magistrate . 


under cl. (2) ofs. 146, Criminal Procedure 
®cde and was obviously illegal. It is laid 
down by the Madrag High Oourt in Suba- 
dramma v. Satyam Swami (4)* that s. 146, 
cl..(2) of the Criménal Procedure Cede can- 
wot be so read as to make its provisions 
apply to attachment under the preceding 
section and that the appointment of Receiver 
under the provisions of s. 145 (4) is not 
autherized by law and is ulira vires and 
illegal., The Patna High Court has laid 
down, in Mewa Lal v. Emperor (5) as fol- 
lows:— : 

"Under s. 145 of the Code of ‘Criminal 
Procedure a Magistrate has in *cases of 
emergemcy the power to attach the sub- 
ject, i& dispute, but he has no power at 


that stage to appoint a Receiver, Where - 


a Magistrate takes proceedings under a. 145, 

Criminal Procedure Oode, the object of the 

“law” is that he shall comfirm the party in 

actual possession. He is not eompetent 

. . 

(226 C 625; 3 C. WAN. 461. . 

. (3) 68 4nd. Cas 369; 16 L. W. 452; (1922) M. W.N. 
612; 23 Or. Iy. J. 689; A. I'R. 1923 Mad. 15. 

.(4) 7 Ind. Cas. 895; 11 Or.L. J. 536; 8M, L.T., 314; 

(1910) M. W. N. 821. d ' 

Or, L, J. 249; 4 P. Le W. 359: 


(5) 44 Ind. Cas. 41; IIN ah 65; 3 PL J, 147519 
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.under s. 146, 


to dispossess “such a pérty by appointing a 


“Receiver and the order of attachment which® been issued by the Civil 
‘the law empowers him to make: has no, 
' greater force than, any Oivil Ort attach- 


ment, the effect of which is - gefierelly to 
restrainealien&tions. A Receiver can 


unable to.decide which of the parties is 
jn* posedssion and has aright to femain 
in possession, and: considers -it necessary 
that the property Should vest in some per- 
son appointed, by the Cours unger. s. 146 
of the Code of Criminal Procedifre." 
Section 145 did not give the Magistrate 
power to appoint a Receiver. The jurisdic- 
tion for the appointment of a Receiver 
riminal Procedure Oode, 
was improperly exercised because the Ma- 
gistrate lad not as yet- decided that none 
of the parties was. in possession of the 
shops nor was he as yet unable to satisfy 
himself asto which of them was in pos- 


: gession of them. 


- I set it adide e 


I report the case to the High Oourt under 
8,.43¥, Oriminal Procedure Oode, with the 
recommendatign that the order of the 
Magistrate tor the 
should be quashed and further order that 
action by. Receiver shall be suspended still 
receipt .of the orders of the High Court. 
My previous order for the stay of the pro- 
ceedings under s. 145, Oriminal Procedure 
Code, is. otherwise withdrawn." 


| ORDER.—The facta of this case are 
fully givenin- the referring order of the 
learned .Sessions Judge. Thereis also a 
petitio by the Hindu” Sabha that pro- 
ceedings under s. %45, Oriminal Procedute 
Oode, should be quashed altogether. 


* So far as the point referred by the learned 
Sessions Judge is concerned, the typo rul- 
ings cited by him are directly in’ point. 
Oounéel has referred to aruling,of -a Single 
Bench of the Madras High -Oaurt, Sri- 


-nivasa Pillay v. Sathayappa Pillay (6) in 
support of the proposition that & Recejver ewe 
‘can be appointed even under s. 146, Urimi-. 


nal Procedure Code. 1 do not thiftk that the 
ruling really means to lay down* anything 
of.the kind but if it does then: I would 
prefer to follow the other rulings cited by 
the learned SessionsJudge, one Madras*and 


one of Pagna High Oourt. I, therefore, hold. 
that the erdet appointing a Receiver was ` 


ultra vires and without jurisdiction «and 


. As regards the question of quashing the 
proceedings under s. 145 fhe facts show 
(6) 14 Ind, Gas, 189, 18 Gr, L. J, 295, 


be. 
appointed only where the Magistrate is 


appointment of Receiver - 
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‘that a temporary injunfjion*had already 
ourt against 


‘the Sikhs. Further it,is clear that the 


tenants, whether they, originally were 
tenants of Sikhs or, tenantg' of - the 
Hindus, have for some time not been 
‘paying rent to the Sikhs. More than 
two months at least seem to have elaps-* 
ed before the proceedingg unter s. 145 
sinc the failure to pay rent. No doubt 
this would not by itself change the pos- 
session ofe the Bikha if they have had it, 
but in the circumstances I do not see 
that s.-145 proceedings are now called for. 
Before me the Sikhs who, are ‘attending 
the ease agreed to bring a civil suit or. 
‘to fight out the matter in the civil. suit 
which-has been brought by the tenants, ° 
I, therefore, accept this révision also and 
quash the whole proeeeding$ under s. 145, 


" Oriminal Procedure Code. 


R. L. š l 
Petition allowed, 


T d 


LAHORE HIGH COURT. > 
Osvit Ravision PETITION No. 788 or 1928. 
e E March 5, 1929. 

"+: Present; —Mr. Justice Jai Lal, - 
‘MUNIOIPAL COMMITTEE, LAHORE 
e e DEFENDANT— PETITIONER 
a versus ° 
KESHO RAM—PLaINTIFF—RR&PONDENT. 
"Civil Procedure Code (Act: V of-1008),.0.- VIII, 
"v. 11, objegt. of—Corporation, making default in 
furnishjng address—Striking off defence—Discretion 
ourt. |, 4 
Provisions of O. VHI, r. 11, Civil Procedure 
Code, are of-gemeral application.and apply to*corpo- 


* fations “as well as to other litigantg. .- 
e The provisions of the said rule arg mandatory s0 
efar as the filimg of the proceeding stating éhe address 


for service i$ concerned but the Court ig not bound 
tp strike off the defence of the defaulting party*.in 
every case, The matter is left to the. discretion 8f 
Court. . . e. | i 
Petition for'revision of a Yecree of the 

Judge, Small Cause Court, Lahore, dated - 
the 3rd: Augtist, 1928. 205 7e 

Mr? Hari Chant, for the*Petitionér, * .. 

` Dr.. C- Narang and Mr, Kishori Lal; for 
the Respondent. Auc» M 


Es ... 


- potice eithes pf the Court or ofthe defend- 


32 

"s MN Ie. e. 
JUDGMEN'T.—Hight suits were in- 
stituted by Késho Ram, respondent against 
the Municipal Cofnmittee of Lahore, three 
in the month of *Februarys 1928, and. five 
in thee ménth of May. Third of August, 
1928, was the date fixed for hearing of the 
ecases and it appears that on that date for 
the first time if was pointed out by the 
plaintiff that th® defendant Municipal €om- 
mittee had not, in compliance with the 
provisions of O. VIIP r. A of the 
Oivil Procedure Code, filed in Court a pro- 
ceeding stating its address for service of 
summons or notices; I am informed that 
 the'defendant was prepared to supply the 
-` address then and there but the Court did 
e not &ccede to this prayer and, after strik- 
intg Sif the defendant's defence proceeded 
to. hear the case ex parte, as it described 


the subsequent proceedings, and, finally. 


Applications to set aside 


. decreed the suits. 
but were 


e these - orders were presentéd 
' dismissed, 


These are eight petitions for the revision 
* of the order of the learned Judge, Small 
Oause Courf,striking off the defence of 
the defendant: It is contended that the 
provisions of the Civil Procedure Ooda 
authorising tfe Court to strike off the 
defence, of a defendant under such circum- 
stances should be used only in extreme 
cases. Itis also contended that the order 
of the trial Court was unnecessarily harsh 
and that the defendant should if at all, 
have been penalised in the other ways 
provided in the section. A contention, is 


MUNIGIPAL COMMITTEE, LAHORE V. KASHO RAM, 


Tij 13 o. 1929 . 
- dant and further that on that day the 
defendant was prepared to supply the 
* omission» gn the spot. 
it must “ba remembered that there was 


no déubt as tothe correct address of -the 
‘defendant in these cases, and fhis fact 


what penalty, if any,. should ba .impoge 
onthe defaulting party. : 
e 


must be *borne in mind when deciding 


e 4 
- The provisions of r. 14 are mandatoty 
so far as%ha “filing of the proceeding stat- 
ing the address for service is conesrned, but 
the Court is not bound to strike off the 
defence of thadefaulting party inevery case, 
The matter is left to the discretion of the 


Oourt and further an alternative penafty is 


In this contfection . 


provided. The rule says, "The party shall * 


be liable to have his defence, if any, struck 
out and to be placed in the same position 
as if he had not defended", and that “the 


Court may make such order as it thinks . 


just". It was not, therefore, incumbent on 
the Court to strike off the defence. I 


consider that this was eminently afit case . 


in which the alternative penalty provided 
by the rule should have been imposed. 


I accept these petitions, set aside the 
orders of the learned Judge, Small Oause 
Court, striking offthe defence of the de- 
fondant and remit the cases to tho Oourt 
belowto their original numbers and to 
proceed with them with direction to restore 

them in accordance With law. As, however, 
there has been a default on the part of 
the Municipal Gommittge in complying 


also raised that having regard to the pro-, with the provisions of the law I consider 


visions of O. XXIX of the Oivil Procedure 
Code, ©. VIII, r. 11, has no application to 
Corporations. A 

With this last contention, Iàm, as at 
present advised unable to agree. Provisions 
of O., VIII, r.. 11, are of general application 


and apply to Corporations -as well «s to 


other litigants.: The object of the -rul 
is to«acilitate the service of processes on 


the parties who appear before the Uourt? M 
With. regar& to the contention that the * 


order of the Judge, Small Cawse Court, * 
striking ôf the defence. of the defendant, 
iå this case was harsh, it is tp be remem- 
bered that the plaiftiff him$elf had, not 
registered his address, as he was, bound 
to do under the law,-till he filed the second 
batch, of his. suits.in the month of May and 
that. at no time prior to the 3rd of Augus, 
1928; was the Qmissicn brought the 


that the best course will be to make it 
pay the costs of these proceedings and also 
Rs. 4(,in the eight suiteas costs of adjourn- 
ment tothe plaintiff. The trial Oourt will 
proceed With, the cases only if the costs of 
this Court payable to the plaintiff and 
Bs. 40 are paid by the defendant in 
9 court within a month from to day.. 
(J 
. 


Et, 


Petition accepted. 
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- CALCUTTA HIGH COURT. 
' . SPECIAL BENCH. | 
E . December 14, 1927. "I. 
. Present:—Sir George Claus Rankin, KT., 
Chief Justice, ‘Justice Sir Charn-Chunder® 
Ghose, Kr. and Justice Sir Philip Lindsay 


. A * Buekland, Kr. . 
. Inthe matter of HOWRAHAMTA 
. LIGHT RY:Oo,LrD. | 


-e[ncome* Tax Act (XI of 1922), s. 1œ@—Profits, 
° destination of—Tramway Company agreeing tò pay 
Local Board moiety af profits above certain limit— 
buch sum, whether allowable. 

It isewell settled principle thaj the destination of 
profits has got nothing to do primaacie with the 
question whether they are liable to income-tax. 

A District Board allowed a-Tramway Company 
fouseas much portion of a particular road: as . was 
necessary. The Company in return agreed to pay a 
moigty of profits t6 the District Board over and above 
the | percent. profits on the capital. The question 


arose whether the money payable by the Company. 


to the Board was or was not to be deducted while 
assessing income-tax : : 

Held, that the amount payable to the Board was 
neither ‘rent paid for premises’ nor ‘sums paid on 
account of local rates’ nor still ‘any expenditure 
incurred solely for the purpose of earning such 
profits or gains’ and was not, therefore, an allowable 
item of expenditure under s. 10, Income Tax Act. 


Reference made by the Commissioner of 
Iacome-tax, Bengal, dated the 13th Decem- 
ber, 1927. 


JUDGMENT. 


Rankin, C. J.—In this case the 
Commissioner ofIncome-tax has been ordered 
to state and has stated three points for 
the opinion of the Court. The first ques- 
tion is—whether the assessment is in order. 
I do not ünderstand that there is any 
meanfng in particular in that passage, 


but the assessment is plainly ine order. | 


The second and the only pointis this: 
“Whether the wholeor any part of the 
amount paid tothe District Board is or 
ig not an allowable item of expehditure 
under s. 10 of the Act.” ° 
The third question which apparently 
he was. ordered by a Rule issued by this 
Oourt to state isnot a questiog at all., 
It is ås follows: of 
“The legal relation subsisting between 
your petitioners and the District «Board 


and the character of the payment by. 


your petitioners to the District Board.” 
The .Commissioner of Income-tag hgs 
in the „end said that it appears to him 
that it fs not his place to define the legal 
relationdhip subgisting between the peti- 
tioner Cempany gnd “the Distrits Board. 
IrespeetfuMy agree, amd I am pérsonally 
sorry that any Rule was. ever issued or 


p 3. R 


e 
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made absolute ealling upon the Commis- 
sioner of Income-tak to “state? somethir g 
which was not a questi$n: at all, I, there- 
fore, propose to contine my attention to the 
second question which: I have statea and 
that question takes its"meaning from the 
circumstance that the *Howrah*Amta Light 
Railway,Oo., Ltd., was apparently construct- 
ed in or about 1889 pursuant tò an 
agreement between the District Board ot 
Howrah and certain other persons called 
the “promoters” dated the 12th June, 1889. 


` By that ggreemett the Board granted to 


the Company the*frge use of as much of the 
portion of acertion road as was necessary 
for the purposeof laying thereon a steam 
tramway of two feet gauge to be worked 
by the Company. It wasagreed by cl.3 
that the Board would for twentg-ons 
years exempt the Company frome he 
tax on account of road cess if the law 
and the Government so allowed or would 
exact only a nominal tax. The Board 
further promised, so:soon as five miles 
of the tramway should have been con- 
structed and declared open to the public, 
to pay to the Company any sum which 
might. be required to make the net profit 
of the QOompany equivalert to Rs. 850 
per mile. It is the fifth clause which is 
the most important: : 

"If and whenever the a@t profits of the 
Company in respect of the said tramway 
from Howrah to Amta should be in excess 
of 4 per cent. upon the capital for the 
time being of the Cempany such surplus 
profits shall be divided between the 
Oompany and the Board in equal moieties.” 
eNow, the second -question to which I 
have referred has reference tothe sum 
which the Tramway company, the Light 
Railway, has. to.pay to the District Board as 
being one-half of the surplus profits in 


excess'of 4 percent, upon the gapital for , 


the time® being. In my judgment this 
isa typical case in which to apply the 
well-settJed principle thas the destination." 
of profits has got ‘nothing to do prima 
"facie with the question whether they are 
liable to income-tax, What may be done 
*withthe profits after 
paid upon them isa different matter, but 


* the quesidn is whether tha Company “in 


this case is liable to pay incomé-tax upon 


the jax has been | 


its profits or only upon fhat part of its e 


profits which it does not hand over to 
the District Board under cl. 5. . 


‘In my opinion, the -attempt to bring ° 


this. caseunder any ofthe sub-heads of 


e. . 


subter: (2, 8.10. of the. Apt dapnot. } 


4 
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succeed. In view of the fact that for 
the purppsé ef insorle-tax assessees have 
a right to be dé&lt with according to 
their own method of accounting I desire 
to guard myself fr8m assuming that sub- 


8. (2, s 10 igintendedasan exhaustive ` 


list of deductions Which are permissible 
for the purpose of income-tax. But in the 
presént case an attempt is made to 
bring it under one or other of the three 
divisions of sub-&. (2), It is said first? of 
all that this payment under cl. 5 comes 
under the head of “remt paid, for the 
premises”. In my opinior it is certainly 
not "rent" Again itis said that it comes 
under the head “sums paid on account 
of loval rates.” in my opinion it is nota 
sum paid on account of local rates. No. (ix) 


: e 

“Asay expenditure (not being in nature a 
capital expendijure) incurred solely forthe 
purpose of earning such profits or gains." 

In my judgment the Commissioner of 
Tocome-tax has very properlf held that 
this is not a description which covers the 
money in question. The payment to the 
District Board is not an expenditure incur- 
xed solely for the purpose of earning the 
Tramway Company's profits, 
. Howsoever this matter is looked at, I am 
6f opinion that the Commissioner of 
Income-tax haseorrectly decided the only 
question which arises which is the second 
of the: three questions stated. In my 
opinion the answer to that question is 
in the negative. 

I think, in these circumstances, that the 
&8sessees must pay the cost of this reference. 
. C. C. Ghose, J.—I agree. 

Buckland, J.—I agree and have 
thing to add. j 


E.L.* 


e 
no- 
Reference answered, 

e 


—— 
e 


CALCUTTA HIGH COURT. 
Civica ArPEALS Nos. 2614 AND 2615 et 1927. 
December 14, 1928. hd 
Present:—Mr. Justice Mitter. 
RADHU HARI AND ANOTHER—IDPEFENDANTS 
e —APPELLANTS 


e. . versus ë d 
NARENDRA NATH OHATTERJEE AND 
* ANOTHER— PLaINT FES— RE: PONDENTS. 
Contract Act (IX of 1872), s. 28—Bengal Land 
Revenue Sales Regulation (W of 1812) s. 3—Beygal 
Tenancy Act(VIIPof 1885), s. 74—Agreement” by 
*holder of chaukidari chakran to do,'begar' torke in 
lieu of rent, validity of. ' + *. : 
An aat to do, gratuitoug work or ‘begar’ 
for apr 


7 RADEU- HARI 4. WARENDRA NATA OHATTERJEB. 
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rent is not illegal or contrdry to phic policy. 
* Such an agreement does net contravene the provisions 
of s 3 of the Bengal Land-Revenue Sales Regula- 
fion V of 1812 or s. 74 of the Bengal Tenancy Act. 

An agreement of this nature en respect of jaukiz 
Sari chakranelgnds is governed not by the Bengal 
Tenancy Act put by the Transfer of Property Act. 

*. 


Messrs. Bankin? Chandra Mukherjee and 
Tara Pada®anejree, for the Appellants.2- e - 

Mr. Gopendra Nath Das, for the Respond- ° 
entse t. 
. JUDGMENT.—Thesg two appeals are 
by the'defendants and arise, out of two rent 
suits commenced by theeplaintifis-regpond- 
ente. The *plaintifis prayed for recovery 
of rent at the rate of Rs. 6 and damages 
at 25 per cent. The case of the plaintiffs 
is that their predecessor took settlement of 
the chaukidari chakran lands to which «he 
disputed lands appertain and that the 
defendants are in possession of thts lands 
by doing gratuitous work or begar for 12 
days every year in lieu of rent. The 
defendants contested the suit and amongst 
other defences they raised the contention 
that the suit for rent could not be maintain- 
ed as the stipulation to work for 12 days 
in the year was arbitrary and jndefinite and 
is opposed to the provisions of s.3, Regula- 
tion V of 1812. The trial Court held that 
the agreement to do begar work for 12 days 
has been established in both the cases and 
decreed the suit at the rate of Rs, 2.4.0 
a year in each of these suits. The 
in Appellate Court has taken the same 
view. ; 


In second appeal “by the defendants it 
has been contended that such an agreement, 
namely, to do begar in lieu of rent is 
econtrary to public policy and should 
not be given effectto. It is said that such 
& eontract contravenes the provisions of 
s. 23, Contract Act. Itis also argued that 
as the*contract to do’ work for 1z days in 
the year i$ indefinite and arbitrary such an 
impositfon d&nnot be made under s. 3, 
Regulation V of 1812. Allthat s. 3 lays 
down is that no arbitrary and indefinite - 


* émposition could be made in addition to rent, 


such impoaitions being in the nature of 
*fibwabs Section 74, Bengal Tenancy. 
“Act, says that: “all imposittons upon 
tenants under the denomination of abwab, 
e methaé or other like appellations in addi- 
tion to theactual rent, shall be illegal, and. 
all stipulations and reservations for the 
payment of sûch shall be wid.” 
There ig nothing in Regulation V of 1812 
eto suggest that thére.cannot “be a valid 


ain number df days every year- in liga oie agreement by which in lieu of rent the: 


a? 
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tenant, may agreee to perform certain 
services. There is nothing indefinite in 
the contract for all that is required of the 
* tenant is work for 12 days ig the year.- 4t 
is not known, it is true, whether 12 days 
* are at thé option of the tenant'or at the 
optiod of the landlord. It has been con- 
*tended, as I have already s@id, thats. 3, 
* Regulgtion V of 1812, should be sa constru- 
* édas not to legalise the imposition 6f the 
arbitrary rent ef this descriptione It ap- 
° pears, howeves, that the section of the 
Regfilation fb which I have referred altered 
certain of the provieions of Regulation VIII 
1793 which laid down that where. abwabs 
were consolidated with the asil jama into 
one specific sum, such abwabs could be 
réalised. Besides, there is authority for 
saying „that cases of this description are 
governed not by the Bengal Tenancy Act 
but by the Transfer of Property Act. The 
tenures are really in the nature of service 
tenures and I am not satisfied that:they are 
contrary to public policy and are in any 
way illegal. Such contracts are not un- 
known in this country. In the circum- 
stances, I think, the view taken by the 
Oourts below is right and these appeals 
must be dismissed with costs. 
A. Appeals dismissed. 


——— 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 1225 or.1927. 
February 10, 1928, 

Present: —Mr. J ustice Ohotzner and 
xi Mr. Justice Gregory. è 

MAHIM CHANDRA ROY—~Parifionze + 

versus 
A. H. WATSON—Obpposirn Party. 

Criminal Procedure Code (Act V of 1898), s. 208— 
Penal Code (Act XLV of 1860), s. 500—I&famation 
of wide class—Dismissal of camplgint without 
evidence, propriety of—Further enguiry. . : 

The ‘Statesman’, an English daily of Calcutta, 
published an article libelling Hindu widows asa 
class and the Magistrate refused to isgue process for 
defamation against the editor and 
thatnewspaper on the ground that the class de- 
famed was too wide to hurtanyone: 9 , 

Held, thatthe Court was wrong in edismi&sing tfe * 
eomplaint without giving thecomplainant an oppor 
tunity to substantiate the charge by production of 
evidence. : 

(The High Courtremanded the case forengüry? ., 

Orimiual revision against an orqer of 
the Sesgions Judge, 24 Pargannas, dated 
the 28th October, 1927, affirming, that of the 
Police Magistraté.of Sealdah, dated the 9th 
September; 1997. to. 


FAOTS.—An article libelfing Hindu ° 


widows appeared in the 
* . > S 


MÁHÍM CHANDRA ROY 9, WATÓON, - 


printer qf e 


‘Statesman’ datéd: AE. 
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"m 
12th August, 1927, in whicle inter alia the 
following passage occufred:— 

"The marriage age of the' Hindu woman 
was still between nine and “thirteen, the 
average weight of the Indian baby at birth 
was hardly over 4 “Ibs; tle tountry’s 
widows to the number of nearly 30 millions 
were regarded asunder God's curse, sluts 
‘at home and prostitutes abroad; the Indian 
vitlage was described ina recent Govern- 
ment report as an aggregation of human 
dwellings situatéd on a dung hill.” 

The complain&ns filed acomplaint under s. 
500, Indian Penal Code, against theeditor and 
printer of the ‘Statesman’. The complain- 
ant stated that the above statement was 
false, malicious and defamatory and as he 
had several widow relations, the s&id im- 
putation had lowered him and otherd it the 
estimation of others and he was, therefore, 
an aggrieved party. The Magistrate dismiss- 
ed the complaint without summoning the 
accused onthe ground that the class defam- 
ed was too wide to hurt any body. The 
complainant then moved the Sessions: 
Judge, 24-Pargannas who refused to inter- 
fere with the followings remarks:— ° 

“This isa petition for fürther enquiry 
intoa complaint lodged under as, 509, 
Indian Penal Code, dismigsed under s, 205, 
Oriminal Procedure Cow, by the learned 
Police Magistrate of Sealdah. I have heard 
the learned Pleader for the applicant at 
length. I need only say that I agree entire- 


: ly with the judgment passed by the learn- 


ed Magistrate. With regard to the conten- 
tion that the Magistrate was wrong in rely- 
ingon the judgment of Mr. Justice B. B. 
Ghose [Pratap Chandra Guha v. Emperor 
(1)] in view of the fact that his conclu- 
sions were not maintained by the third 
Judge (Mr. Justice Buckland) to whom- 
tha? cage was referred, I would only * 
say,that there are certain words in that 
judgment with which there. has been no. 
disagregment and which seem to me to 
provide the true test ina case of this kind. 
‘The true rule appears to be that ifa per- 
son complains that he has been defamed 
as a'memberofa class he mustsatisfy the 
Court that the imputation*is against him 
personaly and he is the person aimed ‘at, 
before he can maintain a, prosecution’ for : 
defamation’. By that test this case clearly * 
fails. The*applicaift can ghardly pretend 
that the speaker had the ladies of his family ° 
in'mind whes he spoke the words com- 


* plained df (assuming that.these wordg were 
dua.) 


(1N20 Ind. Cas. 387; 29 C. W., N. 904; 420, Li 
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spoken at alif; el sea n8 reason, therefore, 
to issue a Rule. Ti motion is rejected." 

The complainant filed arevision petition 
in the High Court. Paragraph 6 of the peti- 
tion was as follow+:—That the learned 
Magistrate was wrong in lawin dismissing 
the petition of complaint without giving an 
opportunity to the petitioner to substantiate 
the charge by adducing evidence. 

Babu Tarakeswar Pal Chowdhury (with 
him Babus Rainendra Nath Ghose and 
Bireswar Chatterjee), for the Petitioner. 

JUDGMENT. ' 

Chotzner, J.—We are of opinion after 
hearing the learned Vakil for the peti- 
tioner* that thiseRule should be made 
absolute on the sixth ground specified in 
the pesition, We, therefore, remit the case 
to the dearned Magistrate so that the peti- 
tioner may be given an opportunity of 
proving his case. 

, Gregory, J.—1 agree. 


R L, Rule made absolute 
: e. 
CALCUT HIGH COURT. 
Civit Revon No. 13 cr 1927. 


February v, 1928. 
Present:—Mr. Justice Ohotzner and 
Mr. Justice Gregory. 
MANIR AHAMED CHOWDHURY 
— PETITIONER 


versus 
JOGESH CHANDRA ROY—Oppoasits 6 
Party. s 
Criminal, Procedure Code (Act V of 1898), s. 476-B 
—Remand by Appellate Court for filing of complaint, 
legality of. 
In an appeal under s 476-B, Criminal Proeegure 
“Code, the Apffellate Court cannot remands the case 
directing the trial Court to file the complaint but must 
file the complaint itself. 
the 


Civil HKevision against an order of 
District Judge of Chittagong, dated &he 
9th September, 1927, reversing that of the 
Subordinate Judge, Ohittagong,.dated the 
28th May, 1927, , * 

Mr. 4. Camel (with him Babu Satindra 
Nath Mukhtrjec), for the Petitioner. e 

Mn Montier (with him Babus Probodh 

«Chandra Chatterje$ and Nripendrg Chandra 
Das), ior the Opposite Party. ° E 

e dUDGWMEN'.—Tbhis Rule was granted 
on the first ground stated ir» the petitidh, 


namely, that the, order of, the *learned- 


Judge tiretying the Subordinate Judge 
fo file a complaint against the ti- 


t 
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tioner is illegal and without jurisdiction, 
The proceeding under s, 476, Criminal «Pro: 
cedure Code, was begun athe instance of 
the opposite garty before the Subordifate * 
Judge of Lhittagong, and the learned 


Judge Was invited, to formulete a com- *, 
plaint against the petitioner under that sec- 


tion. This *he learned Judgefor reasons*:'. 


recorded, in his judgment refused. to do,. 
An afpeal was taken from that decisionto * 
the Cogrtof the District Judge of Chitta- 
gong and the learned Distriet Judge after* 
stating the facts*said as “folldéws: “If the 
circumstances, Iam of opinion that there 
is sufficient justification for placing the 
opposite party (that is the present petition- 
er) on trial for forgery under *s. 471, Indian 
Penal Code. The Magistrate after heariig 
the whole evidence will be in a posjtion to 
decide whethera charge should be framed or 
not. Hence ordered that appeal be allowed. 
The record is returned to the Subordinate 
Judge and hc is directed to file a complaint ` 
unders, 471, Indian Penal Code, or such 
other sections as he thinks fit". Now the 
appeal being under s. 476 B, Oriminal Pro- 
cedure Code, theonly person who was com- 
petent to make the complaint was the Dis- 
trict Judge himself. The order, therefore, 
directing the Subordinate Judge to file the 
complaint was without jurisdiction and 
must, accordingly, be set aside. 

The Rule is, therefore, made absolute and 
the gase remanded to the learned District 


. Judge to proceed according to law. 


R. L. Rale made qbsolute; 
e. 


Case reman ded, 


CALCUTTA HIGH COURT. 
Civin Rutz No. 1649 or 1927. 
Present :—Justice Sir Zahhadar Rahim 
Zahid Suhrawardy, Krt., and Mr. Justice 


Cw) ° Oammiade. : 
NARAYAN DERA—AvcrIoN-PURCHASER— | 
oe e" PETITIONER i 


versus . * 


JHARU MANDAL or BARATOLA 


ARD QgHERS— DECREE- HoLpEns—Oprrasits 
e 


PanmIES. ° : 

Civib Procedure Code (Act V of 1908), €. XXI, 
v. 100—Sale of non-transferable holding— Disposses- 
sion of gurchgser by landlgrd im execution of decree 
for vent agawnst recorded tenayt— Purchaser's right 
to apply for re-delivery—0. X XI, r. 100, scope of— 
‘Judgment-debtor’, meaning of. 

A purchaser of a non-transferable occupanc 
holding in execution ofa decree against ¢he tenan 

ee . 


bes 
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who is Uispossessed by the landlord in execution of 
a decree obtained by hi® subsequently against thé 
original tenant is entitled to maintain an appliga- 
tion under O. XXI, r. 100, Civil Procedure Code, for 
.re-delivery of possé@ssion. The real question to be 
determined in such cases is not whetigr the purchaser 
is a representative €f the judgment Xlebtor or whe- 
* ther he has’ agquired a valid title but whtther he is 
in possession on his own acc8unt, [p. 38, cols. 1 & 2. 
The expression 'judgment-debtor in O. XXI, 


. Us 100, Civil Procedure Code, does not include any 


erson ether than the actual judgment-gebtor. [p. 
1e. Vs. col. 2] i es 

Panchratan Koeri v. Ram Sahay Singh (3) and 

e Bhikhia Jha v Brij Behari (t), dissented fr8m. 

Thg questiog Whether the objector has a valid 
title or is a mere trespasser is” besife the scope of 
an inquiry under. O. XXI, r.100, Oivil Procedure 
Còde. [p. 37, col. 2.] 

Purna Chandra Kundu v, Manobini Devi (2), relied 


on. 

Rule agaist an order of the Third 
M'ansif, Contai, dated the 20th September, 
1927. 

. Mr. Pahehanuh Ghosz, for the Petitioner. 


Mr. Sarat Chandra Jana, for the Opposite 


Parties. 
JUDGMENT. 

Suhrawardy, J.—This is a revision 
application directed against the order of the 
Court below passed under O. XXI, r. 101, 
Civil Procedfire Code, restoring the opposite 
party in possessionof.the disputed property. 
The facts are that the opposite party, 
Jharu Mandal, claims to be the purchaser 
of a nontransferable occupancy holding 
in execution of a decree against the 
tenant. Ihe landlord subsequently brought 
asuit for rent against the recorded tenant 
and obtained a decree and attached the 
holding. . Jharu ‘thereupon, applied fo 
depgsit the amount of the decree in 
Ooart under s. 170, Bengal Tenancy Aci. His 
application finally came up for cbnsiderg- 
tion before a Full Bench of this Court in 
Jharu Mondal v. Khetra Mohun Bera (1). 
lt was held that Jharu was neither a judg- 
ment-debtor nor a person whose intereat 
was voidable on the sale, and? therefore, 
not entitled to make the deposit. There- 
after the petitioner obtained possession of 


the folding in suit through Court and. 


thereby dispossessed the opposite party? 
The opposite party thereuponepplied under 
` O. XXI, r. 100, to be restored*to pdéssession® 
"having been illegally dispossessed. The 
Oourt below has allowed his applicatidn 
and tence this, Rule. e © 4 

It pas been argued before us by the 
learned Vakil-for the petitioner that the 
opposite party baing a traadferge of a non- 
transferable occupancy holding, is bound 


(1) 96 Ind. Oas. 363: $1 O. 15; 30 CW. N. 728; 43 07," «39 96-Ind, Cas. 718,53. 913; AIR, 197 Cal 9 
4 15%; . D fm we 


LJ. 554; A. I. R..1926 Cal, 934 (T. BJ. 
. . > H ‘ ` 
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by the decree under which the petitioner 
purchased and as suc, he ‘is not entitled 
‘to make an application -unger O. XXI, r. 
100. It is contended that the, words "judg- 
ment-debtor " in O.. I, r. 100, include 
all persons of the chayaeter of the opposite 
party; and a great deal of arguinent has 
been advanced before us in support ef the 
proposition that a purchaser of a non-tranms- 
ferable occupancy holding isra representa- 
tive of thejudgment-debt8r unders 47, Civil 
-Procedures Code, and as such he is one of 
the persons who come within the expression 
* judgment debtor” as used. in çr. 100. 
But the realpoint in the ease has been 
missed, Theonly question we are called 
upon to decide is as fo whether the op- 
posite-party is a person who was in posses- 
sion of the property on his own aodpunt er 
on account of some person other than the 
judgment-debtor. Undere r. 97 where the 
holder of a decree for possession of.immove- 
able property or the purchaser of any 
such property sold in execution of a decree 
is resisted or obstructed by any person in 
obtaining possession of the property he may 
make an application to the Court complain- 
ing of such resistance or obstruction, 
The Court isto hold an enquiry and if it 
finds under r. 98 that resistance was 
offered by the judgment-debtor or by some 
other person at his ffftigation it shall 
direct that the applicant be put into pos- 
‘session of the property. Similarly under 
r. 100 any person may make an applica- 
tion to the Oourt complaining of disposses- 
sion by the purchaser of immoveable pro- 
perty in execution of a decree, but the 
mature of the enquiry will be as indicated 
inr. 101, namely, whether the person mak- 
ing the applieation was in possession of 
the property before dispossession on his 
own,accouot or on account of some per- 
son other than the judgmentwlebtor. We 
have, therefore, to sse in the present case 
if the applicant is a person who was hold- 
ing te property on his own account. This 
view is in accord with that taken by this 
Courtin Purna Chandra Kundu v. Mano- 
bini Devie(2), whether he has any right 
to the property or is a mexe trespasser is 
beside the scope of the present enquiry. 
It must, however, be noted in this cohnec- 
tion that according to the fin'lling of the 
Qourt below the opposite party has Beer 
iw possestion of this property from 1907 
and there has been no investigatión ja 
this case as “to whether this long posses- 


i ée . 
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‘sion created any4itle in him other than 
that of .purcltaser*of a non-transferable 
oecupancy holding. 

A large number of cases has been cited 
before us in support of the contention that 
the word “judgment-debtor” in r. 100 
includes*pergons in the position of the op- 
posite party. Before examining those cases 
one important fact should be noted that 
when theoppesite party attempted to deposit 
money under 8.470, Bengal Tenancy Aet, 
it wes held that he was not the judgment- 
debtor nora person whose interest was void- 
able on the sale, But when he makes an ap- 
plication under r, 100, 0. XXI, Civil Proce- 
dure Code, he is supposed to be a judgment- 
debtor. This app&rently leads to anomaly. 
“Judgment debtor” hasbeen defined in 
e. 2 (10), Civil Procedure Code, asany person 
agafn$t whom a devree has been passed or an 
order capable ofeexecution has been made. 
The opposite party in the present case does 
notclearly come within thedefinition as given 
jn s. 2 (10) of the Code. But itis contend- 
ed that as a representative of the judgment- 
debtor unders, 47, Civil Procedure Code, he 
must be considered as a judgment-debtor 
uhder r. 100. The considerations which have 
induced the learned Judges in some of the 
cases tohold that such a person may be a re- 
presentative within s.47, Civil Procedure 
Code, do not arise“ this case for in the first 
place the question does not refer to execu- 
tion, satisfactionor discharge of a decree; 
-andin the second place the auction-pur- 
chaser is a third party and not the decree- 
holder. But there are two Patna cases 
which require special consideration. In 
Panchratan Koeri v. Ram Sahay Singh (3a 
it was held that the purchaser of the whole 
or part of an occupancy holding not trans- 
ferable by custom is a representative of 
the judgment-debtor and entitled to gbject 

eunder s. 47,4Jivil Procedure Code, to a Bale 
of the holding in execution of adecree for 
xent. Heis, therefore, not entitled to maintain 
proceedings under O. XXI, r. 1006: That 
was & case in which the decree-holder was 
the auction-purchaser. The learned Judges 
have not considered the real question that 
arises in suck cases as to whether “the 
purcheser there was a person who was 
-holding thé property on his own eccount 
within the meaning of r. 101. In Bhikhia 
eJhd v. Brij Behary (4) it was held that 
the words “judgment debtor" ine O, XXI, 
er. 100 and 101. include the representa- 
(3) 43 Ind. Cas. 969; 3 Pat. Į. J. 393,4 P. L. Ww. 


e. e £ 
(4) 42 Ind. “Gas. 526; 2° Pat. L. J.*478; 1 P, Le W, 
$85.. °° : : ^c 
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tive of the judgment. debtor and all persons 


who are bound by a decree against the 
judgment-debtor and by a sale in execu- 
tion of such decree, on the ground «hat. 
the words “tr representgtives” in those 


rules had ‘been omitted by gversight. I. 


am noé prepared t$ accept the reasoning; 


it seems to e to be of a speculative charac» - 
Court started to supply * 
words t the provisions of a Statute'on thé . 


ter. Once the 
ground that there was gn omission by 
oversight theaim of the Statute Law toe 
secure fixity of.law wowld be frustrated 
and the Couft would assume the functio 
of the Legislature. 5 

Taking all the circumstances in the 
present case into consideration, I have 
come to ihe conclusion that the opposite 
party in this ease is a person who was in 
possession of the property before Kis dis- 
possession by the .petitioner on his own 
account and so was entitled to maintain 
an application under O XXI, r. 100, Civil 
Procedure Code. In this view I would dis- 
charge this Rule with costs three gold 
mo urs. ` 

Cammiade, J.—There cay be no room 
fordoubt that the words “jndgment-debtor” 
in r. 100, O. XXI, Civil Procedure Code, 
cannot include persons other then the 
actual judgment-debtor—the person against 
whom a decree has been passed. If the 
words had any other meaning the words 
that precede them, namely, "where any 
per&&n other than" would have no meaning. 
The matter is made ,perfeetly clear by 
tke provisions of r. 101 which lay down 
that the Court may pass an order putting 
in pessegsion any person making an appli- 
eationunder r. 1C0 provided that that person 
is not the judgment-debtor and does not 
hold on the judgment debtor's account. 
It is obváousthat the Executing Court can 
only execute a decree against the person 
against whom ib has been passed. It has 
no jurisdiction to investigate the title of 
a third person and decide that the decree- 


ehpldér. has the right to recover possession 


against bim. Even ifthe person in pos- 
Session ist mere trespasser, it is not open 
to the Executing Court to decide that that e 
Rerson has no title and to refuse to uphold 
the possession that he has. ` The law gives 
&o the Purchaser the right -«t& bring a suit 
and tbat is the only remedy which the 
purchaser has jf some persón other than 
the judgmemt debtor wes ih possegsion of 
the property. I, therefore; agree.that this 


A. : - Rule discharged, ~ 


x) 
| {i5 L p, 1989 
CALCUTTA H4GH COURT, 


. FULL BENCH. . 
O1vin AePgaL No. 100 or 1927. 
NE August 31, 1928. X. . 


Present :—Sir George Olaus Ratkin, Kr., 
* Chief J ustice, Justice Sir Uharu Ohtinder 

(3tfbse; Kr., Justice Sir Zahhadur Rahim 
` Zahid Suhrawardy, Kr., Mr. Ju&tice B, B. 

. Ghose and Mr. Justice Mukerij. 
: Kumar SARAT KUMAR ROY—* 

APPELLANT . 
e versus 
NABIN CRANDRA-RAM ORANDRA 
SHAHA. anp OFFICIAL ASSIGNEE or 
CALOUTTA — RESPONDENTS. 

Presidency Towns Insolvency Act (III of 1909), 
ss, 8 (1) (2), 36—Ogder of Registrar for attendance 
of witness—Application to Judge to set aside order, 
nature of—Appeal to Division Bench, competency of 
—DivisiongBench, powers of—Reference of whole case 
to Full Bench, legality of—Suit by mortgagee against 
Official Assignee to enforce mortgage—Examination of 
mortgagee pending suit, propriety of —Calcutta High 
Court Appellate Side Rules, Chap VII, rr. 1, 2, 8, scope 
of. 


An application under the Presidency Towns In- 
solvency Act to a Judge exercising insolvency juris- 
diction on the Original Side of a High Court to 
discharge an order made by the Registrar in in- 
solvency for te attendance of a witness under 
s, 36 of the Actis an appeal under cl. (a) of sub- 
s. (2) of 8.8 of the said Act and not an application 
under sub-s. (1) of s. 8 of the Act. [p. 43, col. 1.] 

Rai Sukhlal Karnani v. Official Assignee of 
Calcutta (1), overruled. 

Where the Judge to whom such an application is 
made wrongly treats the application as an appli- 
cation for review under sub-s.(1) of s 8 of the Act 
and dismisses the application, his order is apeeal- 
able under cl. (b) of sub-s, (2) of s.8 to a Division 
Bench. [ibid] e . 

In an appéal from such an order fo the Division 
Bencheit is not necessary that the Division Bench 
should confine itselfáo a declaration that the lesrned 
Judge had no power to entertain an applfeation fon 
review of an order made by the Registrar or that 
it should leave the present appellant to go back to 
the Registrar to have the order set aside or that it 
should send the case back to the learnedgJudge to 
be dealt with as an appeal. It is open to it to 
make the order which the learned Juge ought to 
have made, namely, that the order of the Registrar be 
get aside. i 

Where the Division Bench differs in an appeal 
from sych an order from the rulmg of agother 


Division Bench upon a question of law it is Sntitlad * 


to act under the general language of r. 1 of 
Chap. VII of the Appellate Side Rules ofthe Calcut$a, 
High Court and refer the appeal fof final decision 
to a Full Btnch, notwithstanding the provisions df 
Tr. 2 and 3 of the said Chapter. [ibid } . 

Poweys under s. 36 of the Presidency, Toyns 
Insolvency Act are not to be used when patties "aree 
in litigajion, as an extra method of discovery in 
addition to tke ample facilities for discovery en- 
joyed by ordinary litigants under the Code of Civil 
Procedure, [p. 43, col 2 P . $ 

Apart altogether ffom any statutory provision, in 
the absence of a prévision to the contrary, a° 
Judicial Officer who makes a ex parte order im- 
poses a burden on’ a person wha “is not present 
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[p. 44, col. 2,1 - 
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. ebefore him, and whe jhe peton affected 


brings the matter to his noígce,it is alWays open’ 
to him to undothe order on the ground that the 
original order was made on insufficient materials 
or that for other reasons if 
made. [p.41, col. 2.] 

Appeal from origina’ order of the High’ 
Court, dated the 9th August, 1921. í 

Messra. S. M. Bose and N, C. Chatterjee, 
for the Appellant. 

. Messrs. S, N. Banerjee apd B. E. Ghosh, 
for the Respondent. ' 
JUDGMENT. 

Rankin, C. J.—It appears that one: 
Sailendra Krishna? Roy was adjudicated 
an insolvent in this Court on 9th August 
1921. This case arose out pf an application 
made to the Registrar in Insolvency by a 
frm called. Nabin Ohandra-Ram Ohendra, 
Shaha creditors of the ingolvent for an ex- 
amination of the appellant Kumar Sarat 
Kumar Roy under s. 36, Presidency Towns 
Insolvency Act, upon certain matters. Lt 
appears thatthe appellant is the father-in-" 
law of the insolvent. It appears further 
that on 25th January, 1921, the insolvent 
purported to enter into a mortgage in 
favour of the appellant over certain pros 
perties in respect of a sum of 1i lacs: 
It seems that on 20th December, 1922, an 
application for examination of the appeM 
lant was made by the, Qfficial Assignee 
but was afterwards withdrawn.. A second 
application was made by the respondent 
creditor Nabin Ohandra-Ram Chandra 
Shaha on 14th June, 1923, and the appel- 
lant was examined before the Court under 
s. 36, Presidency Towns Insolvency Act 
between November, 1923, and January, 1924, 
Yn the meantime the appellant had 
brought a -suit ina District Court against 
the Official Assignee and others toe enforce 
his mortgage. That mortgage suit was 
deegeed ex parte on the 20th September, 


should hot have been. 


1923. Ie February, 1924,the Official As- ° 


signee brought a suit against the appel- 

lant to set aside that ex parte decree on* 
the, gróund, as I understand, of íraudu- 

lent suppression of processes. "This suit, 

however, was dismissed on 28th February, 

192%, and “at the time with which" we are 

concerned, that is, when the*present appli- 

gation was made in April, 2927, &hat 

decree of dismissal was tindar appeal to 

the High Oourt which has not yet dis-, 
posed of the appeal, 

The application with which we areenow 
concerned is an application to examine the’ 
.appellagtfurther* with reference to the 
d to have 
ben lent by. him: to the insolvent and 


4 
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he applicatiop akg 

should Be produced before the Court by 
the appellant .at his examination. The 
application ds based upon the ground 
that at the prior examinatign the credi- 
tor had not,had sufficient opportunity to 


‘examine the appellant with reference to 


this sum which was really the sum com- 
prised in the mortgage to the appellant. 
The Registrar made an order directing 
the appellant to attend at a given date 
for examination under the section, That 
order wasmade on 2nd May,1927, but it 
was not served upon tHe appellant till 4th 
July, 1927. i . 

Thereupon, on, the 20th July the ap- 
pellant applied to the learned Judge exer- 
cising insolvency jurisdiction on the Ori- 
Binal, Side for an order that the order 
made by the Registrar should be vacated 
and that he should be relieved from ap- 
pearing before the Registrar pursuant to 
the said order. When the application to 
the learned Judge was made it was framed 
in somewhat neutral language by reason 
of the fact that a decision of this Court 
in the case of Rai Sukhlal Karnani v. 

ficial Assignee of Calcutta (1) had been 
given as to the nature of the proceeding 
by which such an order of the Registrar 
can be challenged before a Judge. In that 
case the learned Chief Justice Sir Lance- 
lot Sanderson held that such an applica- 
tion to & Judge was not an appeal but 
a petition to set aside the order of the 
Registrar in Insolvency. Richardson, J., 
agreeing that such an application was 
not an appeal within sub-s (2), s. FT 
Presidency Towns Insolvency Act, held 
that it was an application under cl. 1 
ee aa esection for review of an ex parte 
order. 


e. 

In these circumstances the appellant 
moved the learned Judge but did not 
frame his application as a memorandum 
of appeal but framed it as I have‘stated. 
When the matter eame before the learned 
Judge, it is quite clear that the case 
was net dealt with as being an appeal 
from the order of the Registrar and it 
is also. clear ¢hat it was dealt, with by 
the*learneti Judge on the basi#of the 
view taken ‘by Richardson, J., in a previ- 


eous case, namely, that it was an applica- 


tion to review, undet sub-s.*(1) s. es, 
@his* can be seen not merely from the 
circumstance that the learneti dudge was 
bound by the previous decision but fram’ 


(1) 66-IndyOis, 715; 48 C, 1089; 250, W, N, 75€. 
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*several other circunstances one of which 
is that the learned Judge while acting 
on the decision expressed his doubt of 
3s correctpegs another is that he while’ 
noticing tat if the proceedings were an 


appeal ‘he would bave to deal with the’ 


question of limitation under s 101, dnd 


subs (5),8 90 nevertheless did not deal; 


with that question on the facts . 
Méreover, the learned Judge 
course of his judgment expressly stated: 
“I conceive that if this application is by* 
way ofreviéw it is not sufficient to contend 
as though it were an appeal that the 
order of the Registrar isone which should 
not have been made. A review and an 
appeal are proceedings of a different 
nature and the principles applicable’ to 
a review indicate that an applicgtion for 
& review cannot necessarily succeed upon 
the grounds upon which an appeal might 
be successful.” 
. The learned Judge by his judgment 
dealt, subject to what I have already 
quoted, with the merits of the case. He 
came to the conclusion that on the merita 
the order of the Registrar should not be 
interfered with under sub-s. (1), s. 8. He 
appears also to have thought that if 
the examination should turn out to be 
unnecessary it would be possible for the 
Court to make an order by which tha credi- 
tor would be mulcted in costs. 

Ig these circumstances the appellant 
preferred an appeal to the Division Bench 
and upon that appeal’ the “first question 
Before the Division Bench was the ques- 
tion, whether any right of appeal fay to 
athe Ootrt. I would have proceeded to 
deal with that question first but for the 
fact that the respondent's contention 
by his. learned Counsel, Mr. Banerji, on 
this pofht depends to some extent on the 
question whether the decision in the case 
of Rai Sukhlat Karnani v. Official Assignee 
of Calcutta (1) is right or wrong, I pass, 
therefore, tethe question of the degision 
This isa matter which has 
been spegifieally referred as a question 
egf lawe to &his Full Bench and it has 
been referred in the following terms: S 
e “Whether an application to a learned 
Judgeexercising insolvency, jurisdiction on 
“the Original Side for the discharge ;of an 
orde? made by the Registrar im Insol- 
venoy for the attendance ofa witness under 
s. 36 of the Act-ia an sppeal under cl. 
-(a), subs (2), s. 8 os is an spplication 


» -under sub-s.'(1) of that section or is an ap- 


plication -of another and what kind." - 


in the E 


* e e 9 
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It may.be observed that the order of Registrar is the OCouft for the? purpose 
the Division Bench referred the whole of 5.36. In these circumétances we have 
appeal to the Fall, Bench in addition to to consider what provision is made. by 
stating” that question as a duod of .¢he Statute for challenging orders made 
law. by the Registrar when ‘exercising the 

The order made: by the Registrar, is powers given to. the Cotrt under e 36. 
made under the following statutory pro- That provision is to be found in s. 8of the 
.visfons: By s.3 of the Act of #09 the Act. Section 8.of the Act contains ‘tWo 
Cougt having jurisdiction in insolwncy separate and contrasted provisiong The first 
"uhder this Act is this High Court ard provision is a provision for re &earing which 
the phrase “the Court” when: used inethe has long had a placein the Eoglish Statute 
Statute means the» Court exercising juris- ` from which, most of the. Act of 1919 has 
diction ‘under this "Act; in 'othef words, been borrowed. e 
the High Court of J udieature at Fort “The Court may review, rescind or vary 
William in Bengal. Under s. 4 of the any order made by it under its insolvency 
Act, all matters in respect’ of which jurisdiction.” 
jurisdiction is gtven by this Act shall. It wascontended, I think, on behalf of the 
be ordinarily transacted and disposed of appellant that this provision would mot , 
‘by or under the direction of one of the apply tothe Registrar because the Rege» : 
Judges but by s. 6 the Ohief Justice trar was not the Court. I dissent from 
may direct that in any matter in respect that proposition altogether. Just as the 
of which jurisdiction is given to. the Registrar is the Court referred to in s..' 36, 
Court by this Actan officer of the Court so he is the Cort referred to in sub-s. (D, 
appointed by him in this behalf shall 8.8. That is not because the Registrar in 
have all or any of the. powers in this the ordinary way or on general principles 
section mentioned. Then follows a very is the Court but because s. 6 (1) of the 
necessary and itnportant provision: Statute has made him so as a matter of 

"and any order made or act done by construction. I have no doubts therefore, 
such officer in the exercise of the said that that power is a power which is vested 
powers shall be deemed the order or act in the Registrar. I would further point 
of the Oourt". out, that apart altogether from any 

The powers which the Ohief Justice is statutory provision, in the absence of a 
enabled to delegate to an officer include -provision to the contrary, a judicial officer 
powers to make any order or exercise any who makes an ez parte order imposes a 
jurisdiction which is prescribed as proper burden on a person who is not present 
to be made pr exercised in Chambers and before him, and that when the person 
by the rules of this Court the power Sffected brings the matter to his notice, 
to summon a witness and examine hin it is glways open to him to undo the order 
under s. 36 of. the Actis a power which op the ground'that the original order was 
is proper to be made or exercised in’ madeoninsufficient materials or that'for 
Chambers. The terms of s. 36 of the other reason it should not have, been made. 
Act are these that the Court may on, the Ihave no doubt, therefore, that one remedy 
application of the Official Assignee Sr of. ofthe appellant here was to go back, to the e 
any creditor who has proved his debt at Registrar urfder sub-s. (1), s. 8, or on ‘the 
any time after an order of afjudic&tion basis of the fact that the appellant was 'the 
has been made, summon before it the in. subject ofan ex parte order, to get him to 
solvent or any person knowne or sus; set aside that order by showing that it 
pected to have in his possession ayy pfo- brig not to have been made. 
perty belonging to the insolvent os syppos- Now, the provision in sub-s, (1), s. 8, is 
ed to be indebted to the insolvené or any & provision ofno narrow character. It is 
perfon .whom the Court may deem cap: quite true that when a Court hgs decided 
able of giving information respecting # matter in łe presence of all the parties 
the insolvent, his, dealings or property ; e it will not readily listen to the’ party who 
and the Court may *equire such person has lost, making an. application that the* ^, 
to próduce, any documents in his custody matter be re opened and re-heard. At the 
or power "relating , to the insolvent, his same fime this consideration hê no placein  , 
dealings or property. cases * of’ ex parse orders and it is well 

The result ‘of these yarious sections of settled unger the same. words ef the 
this enactment and of the order ‘made by ` Enelifh*section that the powers gtven* to 
ihe Chief June: dn. 1915. ds. dhat. the -thé Colt from ‘time. to. time. to. alter or - 
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e e. : 
modify its dwn dérs is circumscribed by complained of. A case has been cited—th® , 


no narrow limits. Theleading caseis thee cese of In re Maugham (3)—where this ha9' 


case of In, rè Tobias, Ex parte Tobias (2) been laid down in England. In my judg- 


where Mr, Justige 
on the Law of Bankruptcy, speaking of 
these*very words'[in my judgment, the 
verbal changes have no materiality for the 
present purpose] says this: 

“This section gives the Court a discretion: 
of the wide% and most far-refching 
character; and when properly exercised it is 
so beneficial in its oper&tion and so calculat- 
ed to advance the endsof justice, that I think 
it ought not to be restrained by construing 
itin any niggardly spirit. One general— 
although not” invariable—rule has been 
laid down for guiding the Court in the 
exércise of its discretion under this section, 
Diz., that the Oourt should not grant a 
re-hearing where the only object of the 
applicant is to obtain another opportunity 
. for appealing from the decision of the 
e" Judge when he has let” the time for 

appealing from the original decision go by: 
The universal practice of fixing a: limit of 
time on the power to appeal is derived from 
the general maxim interest;reipublicee ut sit 
finis litium? but the maxim should not be 
"extended beyond the limit of its utility. 
Where litigants have gone to trial and the 
Court has déided between them, it is 
inexpedient that the defeated party should 
be allowed to re-openthe litigation at any 
distance of time, when the position of, the, 
parties may have been materially affected 
by the lapse of time or the loss of material 
evidence.- In such a case as this, however? 
where the refusal of the discharge opesates 
as & punishment on the bankrupt, therg 
can be no reason why the punishment 
should not be remitted at any distance of 
time, if it can be shown that the object of 
the punéshment has been effected.’ ° 
So that it must not be taken, so far as I 
. am concerned, that the observation made 
by the learned Judge which I haye already 
quoted is correct. lt is not the ease, in 
my judgment, that it is not sufficient to 
contend that the order of éhe Registrar 
isone whiah should not have beef made. 
In my judgment, such an application, if 
made d the proper Tribunal,weuld be arf 
application which the Court would regard 
‘entirely on the merits remembering that it 
‘ig necessary fgr the purpose of doing jystice, 
- particularly in cases of ex parte orders. 
Now, that jurisdiction is elearly given to: 


the safne Tribugal as „made the order, 


. (y (1891*1Q. B. 483; 60L. J. 
..8; 93 W; R, 399; 83Morrell $0.- 
. a 5 en 


A e e 
Q.B. ANA IT 


Cave, a great authority* ment, thegame meaning attaches. to stib-- 


8.(D,s. 8. It iscontraty to the notion of 
a ye-hearing gr of a review such as is 
contemplated in that sub-s. {1) that the. 
applicatfon should be made. to Any 


Tribenal except the Tribunal that made” 


tbe order. I do not mean to say that if dn 


order is made by one Registrar his successor ` 


could not hear a motion «to review. I “do. 
not meaf to Bay that if an° order is made 
by one Judge another Judge exercising 
the insolvency jurisdiction of the Oourt 
could not hear the review But. 
ba made to the same Tribfinal.and it never 
was intended to introduce a confusion by 
having an order reviewed bya Judge if it 
was made by the Registrar. The par- 
ticular case in which it is necesssary to 


have recourse to a higher tribunal than the . 


Registrarin order; (to use a neutral word), 


it must ' 


that his order may be revised is the matter : 
dzalt with by sub-s, (2), s. 8. "That. is in - 


contrast to the first sub-section by reason 
of the fact that the right offappeal is given 
not merely to persons who are parties to the 
original order butto any person aggrieved 
thereby, and it isan important principle in 
insolvency that persons may be aggrieved 
by anorder to which they are nct parties; 
and if they are, there is aright of appeal: 
dn this sub-section the Aet of 1909 departs 
in some respects from its original. It intro- 
duces an,express próvisiort that the right of 
appeal shall lie from anorder made by an 
ecer of the Court, empowered under s. 6. 


Is s@ys that an appeal shall lie to the Judge. 


and that no further appeal shall lie 
except by leave of that Court. I ask 
myself what reason can there be in a case 
where the Registrar under the authority 
conferfed upon him in pursuance of s. 6, 
has éxercided the power of the Court given 
by s. 36 of the Act, to say that the right to 
approach the Judge was: anything different 
from tkeright of appeal given by cl. (a) 
of sub-s.«2). s. 8. : 
I*am of opinion that by that clause it is 
clear that the Registrar antü the Judge 
respectively are put in the position of an 
einferior and superior Tribunal: e It seems 
to me contrary to the intention of the 
enactment that a motion to a Judge to 
dispharge*an orderof the Registrar should 
te degmed or taken to be in* some other 
jurisdiction thag the express jurisdiction 
(3) (1888) 21 Q.'B. D. 21; 57 L. J. 
23$;.36-W.-R, 846; 5Morrell 152.. . . 
x e eoe . 


Q..B. 487; 59 L. T. 
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under al. (2), sub.s. (a), e. 8 of the Act, casts onthe ground that*I have nojurisdic- 
"For thesgréasons I find myself unable to tion to entertain it. This matter, however, 
agreein the opinion of the learned Sir Lance- can be regarded as an appeal under cl. (a), 
* lot'Banderson, C. J.,*and Richardson, J, in ub-s.(2),8. 5, from the Begistraf. I will, 
the case of Rai Sukhtal Karnani v. Official `` therefore, enquire whether there is reason- 
Assignee of * Galcutta (1). The learned able ground under s. 90, sub s. (5 to ex- 
Ohief Justicedid not state°what was the. tend the time for the appeal and if so, [ 
chanacter of the application if it wae not an will hear the appeal upon its merits as an 
appeal, Tne view taken by Richardson, J., appeal. : l ` ; 
is sh&t itis open under sub-s. (1) to apply. Twoquestions, had he takem that course, 
to the Judge to geview an order ot would have arisen for decision. The first 
thee Registrar. For the reasons I have is whether. the appellant has acted with 
given I am unable to accept thje view. due diligencé in presenting his application 
This answers the question which has been to the Judge on 20th July, 1927, after 
referréd to the Full Bench by the Division being served with tbe order on . the 
Bench..In my opinion an application to 4th of that month. In my judgmeht 
the Judge exercising insolvency jurisdic-, the correct answer to that question is that 
tion te discharge an order made by the’ the appellant has exercised duediligenceafid e 
Registrar for the attendance of a witness the time under s.101 must be. extended {n° - 
under s. 36 i$ an appeal under cl. (a) of sub- his favour. . BE : 
s, (2) of s. 8. l The. next question which the learned 
leome now to deal with the question Judge would have had to put to himself 
whether the Division Bench had any right and to decide wes the question of the merits 
to entertain an appeal from the order made of the order made by the Registrar, . In my 
by the learned Judge. opinion the correct answer to that question 
Two matters are involvedin this question. is that the order made _by the Rogistrar ig 
It is quite clear that on the learned Judge's erroneous and oppressive. It is clear that ° 
view he was bound to treat.the case on the the sole purpose of the examination asked 
footing that he was not hearing: an appeal for was a further enquiry into the matter 
under cl, (2). Onthat view the question of Rs.1,50,000 loan upon the mortgage of 
whether he should give leave to appeal to 25th January, 1921. As to thas the creditor 
the Division Bench could not arise. The and it may be other creditors, were minded 
learned Judge dealt with the matter as to make a case that no .money had bsen 
though he had power under subs. 1, and, lent, that the money which was ‘made to 
having dealt with the matter as a appear as loan tothe insolvent wag really 
review on the merite . he dismissed the his own money and that the mortgage wag 
application. ‘In’ my judgmefit the a sham and fraud. .That matter hag 
order whith he made cahnot be said to been the subject of litigation Since the 
be an order of the character contemplated®, year 1923. The mortgage suit has been 
by cl (a), s.8. Ifit were anything else it décreed and the Suit to set aside the 
_ Seems clear thatit would fall under el. (b), decree has been dismissed and an appeal 
sub-s.(2), s 8 ofthe Act. He had treated was pending from that decision in the 
this as though he had jurisdiction to nfake ordinarye way. Powers under s. 36.0f the ‘ 
an order on review and from such order an Act (Act III æf 1909) are not to be used when 
appeal lies to this Court under cle(b). I sam, parties are in litigation, as an extra, 
therefore,- of opinion that the Division method of.discovery in addition to the 
Bench had jurisdiction to enterjain an,--ample facilities for discovery enjoyed by 
appeal from an order of the character which’ ogdinary litigants under the Code of Civil 
the learned Judge passed. è ° Procedure. It has been held under. a 
That being so, the next question is 4s eto  c»mrespomding section of the English Act 
the gorrect way to deal with the appeal. that while the trustee will be allowed to 
The learned Judge, had he not been bound use the Private - examination, section in* 
by the previous decision of the Divisign ,order to make up his mind whether it 
Bench, would have {and according to: my is fiecessary to litigate or not to enable him * e 
view of theelaw should have) dealt with the to inform hims§lf whether the circumstances 
application before ' him in this way. He in confféxion with the debt were such as 
should have paid; - ° * °  wouldeentitle him to embark "upon a 
“If this application is a request that I'ehall litigation, once he has commenced titiga. 
re-hear the matter that has been dealt tion he must .be cbntent as à rule with the 
with by - the Registrar, I dismiss -it- with erdinar\ facilities for discovery and it is | 


: ES e. E " ; p . 
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too lateéo urge thaths should be allowed 
to cress-examing his opponent under the 
‘private exgmination section. I do nêt 
say that this pripciple can be regarded as 
a rigid rule, but it is & rule which he’ 
always to be borpe in mind. Iam bound 
to say that I have never heard of an 
examination in the exercise of the powers 
conferred under the private examination 
section when a mortgagee who is not 
bound to cothe into insolvency at fll has 
brought his suit successfully to realize his 
security and the Official Assignee as a 


, defendant in that «edit has been taking 


. ^48) 


. t x 


further steps to get the decree set aside. 
Tt appears to me that this principle has 
been well settled in thé English cases, 
In re Franks Ex parte Gittins (4), In re 


„Desportes (5) and in many unreported cases, 


In this case *the examination was sought 
atthelast stage of this litigation. It was 
sought upon a petition which mentions 
nothing about the state of the litigation. ` 
In my judgment the application for an 
order to'examine the appellant should nave 
been refused. Ithink, therefore, that if the 
learned Judge had not been bound by the 
decision of the case in Rai Sukhlal 
Karnani v. Official Assignee of Caleutta (1), 


' he would have, and 1 think he ought to 


have on a correct view of the law, entertain- 
ed this 'applib&tion as an appeal, extended 
the time for the appeal and set aside the 
order of the Registrar with costs. I may 
mention in this connexion that one of the 
things which apparently weighed with the 
learned Judge was that ifthe examinatio 


‘turned out to be unnecessary the respond- 


ent before him would be muleted inecosts. 
The learned ‘Judge appears to hage 
mistaken.’ I would only refer to the case 
of In the matter of Anshu Prokash Ghose (6) 
where the principles governing cpsts under 
the private examination  secfion in 
the insolvency and companies jurisdictions 
were examined. i 


The next question in these citcumstances 
is what were the powers ofthe Division 
Bench. It appears to me that as the learned 
Judge made an order from which a right 
of appeal rose to the appellant, it was in 
thé power of the Division Bench to make 

he order Which in its opinion the learned , 
udge oughteto have made. It was rfot, 
e e e . e 

(4) (1892) 1Q. B. 616; 66 L.'Q 30; 40 fV. Te. 484; 9 
Morrelle90. e 

(Sy (1893) 10 Morrell 40; 5 R»221; 68 L. T4293," " 
„53 Ind, Cas. 36 ; 46 C, 795; 24 C. W. N80. e 


e. . ^5 t 
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in my opinion, necessary thes it should 
confine itself to a declaration that ‘the 
learned Judge had no ‘power été entertain 
aù application for review of an order made». 
ky the, Registrar or that it should leave tlie 
tregen? appellant to go. back to the 
Registrar to have the ofder set aside or 
taat iQ should send the case back to 
the learned Judge tobe dealt with as. an 
eppeal. I think that it was open toeit to- 
make the order which the learned Judge 
owght to have made, hamely, that the qrder 
of the Regisjrar be spt aside. r 1 


Mr. Banerji has pointed out that by the 
Appellate Side Rules of this Court there is a 
provision in rr. 2and 3 of Ohap. VII which 
says that ifthe question of law arises in 
‘an appeal from appellate decree the Court 
‘Shall state the points and refer the appe&l' 
fer the final decision of a Full Bench and if 
the question arises in anappealfrom an 
original decree the question of law alone. 
shall be referred and the Full Bench shall 
return the case with an expression of its 
opinion upon the points of law for final 
acjudication by the Division Court which 
referred it, e | Kf 

Now the present case does not seem to 
m» to be within the classes contemplated 
by these two rules. These rules refer to 
the well-known first and second appeals. 
This is in one sense a second appeal 
though it is not a limited or special 


e2rpeal. In another sense it is, no doubt, 


a ürst appeal or an appeal from an original 
order though it is notin any view an appeal 
from the original decree. It seems to me 
that in these circumstances th8 Division 
Be&ch was quite-enfitled to do what it 
did, namely, to act under the general 
language of r. 1, Ohap. VII of the Appellate 
Bide Rules, 

Whenever one Division Court shall differ - 
frcm “any other Division Court upon a 
po-:ttt of law or usage having the force of 
law,.the case shall be referred for decision 

.49 à Full Bench. 


In $y opinion it is open to this Full 
Banach tô make the order which the Division 
Court should have made jn additiqn to, 
answering the question referred by it. 
I would in this case in addition to giving 
the answer which I have indicdted to the 
question which has been refeéred to the 
FulBengh make an órdér that the order 
by the Registrar for? the examination of 
ths eopellant „under s. 36, Presidency 
Towns Insolvency Act, be set aside with 
costs which will include. the costs before 
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the learned Judge the costs of the Division 
Court andthe costs of this Court. . 
., C. C. Ghose, J.I agree. 

-Sihrawardy, J.—lagre «4. 
B. B. Ghose, J.-*I agree. D 
Mukerji, J.elagree. , i 

A. Reference answered and 
: ; Appeal alfbwed. 
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CALCUTTA HIGH COURT. 
APPEAL FLOM APPELLATA DEORSES NOS. 
. 1118 AND L114 oF 1926. 
` a August 14, 1928. 
Present :—Mr. Justice Page and 
Mr.Justice Mallik. 

HARENDRA KUMAR ROY OHOWDHRY 

AND OTHERS—PLaINTIFFS—APPELLANTS 


versus 
SEORETARY or STATE ror INDIA 
— RESPONDENT. 
Bengal Public Demends Recovery Act (III of 1918), 
ss. 34, 85, 87—Bengal Tenancy Act (VIII of 1885), 
ss. 104, 110—Certificate for demand for arrears not 


due—Validity of proceedings—Entry in Record of © 


Rights, when rebuttable—Accretion of land—Patnidar's 
liability for rent and cess, ; 

It is a condition precedent to the issue ofa valid 
certificate under the Bengal Public Demands 
Recovery Act that the public demand should be 


due and payable by the certificate-debtor, and, if; e 
at the time when the certificate is signed by the ' 
certificate-officer there ie nq publie demand due, 


from the certificate-debtor the certificate is lira vires, 
and all progeedings founded upon it. are null and- 
void. ‘[p. 46, col. 1.] 


An entry in the Recdrd of Rights that eertain® 


persons are tenants of certain mahals and are in 
possession of the same through sub-tenants is not 
an irrebuttable entry and may be proved by evidence 
to be incorrect. [p. 46, col. 2.] 

The Government cannot compel a patnidar to%ake 
a Settlement of accreted lands against his will 
where the zemindar refuses to take a settlement 
of the same. [p. 47, col. 1.] 

Appeals against the decrees of the Ad- 
ditional Subordinate Judge, Myménsingb, 
dated the 17th December, 1925, affirming 
that of the Munsif, Tangail, dated the 
19th March, 1925. . e ot 
* Mr. Dwarka Nath Chakraverty (with him 
Mr. Kali Kinkar Chakraverty), for the Ap- 
pellants, ° . s 

Mr. Surendra Nath Guha, (with him Syed 
Nasim Ali), fore the Respondent. 

JUDGMENT. °. . 

Page, J.-*-The plaintifis are 7 annas 
and odd co-sbarers in aeemindari, and 16- 
annas. patnidars under thé zemindars: 
‘Oertain lands have acereted to the 
. . . > A 
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` © of 1913) were issued, 
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. * " ee * 
zemindari, and diara *preceedings .were 
taken by the Governmenf for the pur- 
pose of the resumption and” settlement 
ef the accreted lands, an& the assessment 


thereof with Revenue under Regulations 
VII of 1822, and 1 of 1825, Act XXXI 


, of 1858, Act IX of 1847,and  Ohap. X qf 


the Bengal Tenancy Act. The. zemindars 
refused to take settlement of thee accreted 
‘lands, ‘and were granted mdikana in re- 
spect thereof. The Government then took 
khas possession of the accretions, and in 
the Record of Righta the plaintiffs were 
recorded as the tenants of the separate 
diara mehals Nos. 13618, 13116 which had 
been formed out of the accreted landa. 
Thereafter five certificates under the 
Publie Demands Recovery Act (Beng, HI 


upon the plaintiffs for the «recovery of 
arrears of rent and cesses alleged to be 
due from them as tenants of these diarg 
mehals under te Government. The plaint- 
ifs under protest paid the amounts de- 
manded under the certificates on the 28th 
October, 1920, 26th March, 1992, and 31st 
January, 1924. On the 21st July, 1924, 
the plaintiffs brought ‘the preBent suits 
for a declaration that they are not liable 
for the rent and cesses in respect of 
these two diara mehals, ande that the certi- 
ficates were issued ultra wires and were 
nulland void. The plaintiffs also sought 
to recover by way of refund the sums 
paid thereunder to the Government, 

Three defences were raised by the 
Secretary of State for India: 

(«hat the plaintiffs had failed to 
bgng the present suits within six months 
of their petition denying liability upder 
s. 9 of the Public Demands Recovery Act, 
and, therefore, under ss. 34, 35 and 37 
of the Act thesuits were barred lw limi- 
tation. t 

(2) That as theplaintiffs had failed to 
bring a suit within the time limited by 
s. 104 Hof the Bengal Tenancy Act the 
Pidintiffs in the present suits were pre- 
cluded under ess. 104-J and 111-A from 
challenging the correctness of the-entries in 
the Record of Rights to the effect th 
Were tenanteof the diara mehals under the 


eGovernment, and were liable to pay thè’ 


rent therein stated to be settled. ' 

(3) Ghat on the refusaloftbezemindara 
to take settlement of the lands that had. 
accreted to thejr semindari the Goverment 
was entitled’ to treat the .plaintjtfs as’ 


tenénts under the Government of the new’, 


and netices served" 


t they. 


estates What had been created out of the .. 


“LG O in O'Flaherty v. M'Dowell 


3 | | 
m 


aceretioms,an**to «recover rent and cesqes 
in-respect of th same from the plaintiffs. ` 
. The first contention on behalf of the 
defendan raises the question whether thg 
only mode in which the validity of a certi- 
ficate isgued under the “Public Demands 
Recdvery Act, and the liability of the 
certificate-debtor to pay the “public 
demand” thereunder, can be challenged 


is by reSortipg to the machinery provided . 


in the Act. . 

"The general rule js “that an affirma- 
tive Statute giving a, new recht does not 
of itself and of necessity destroy a pre- 
viously existing right. But it has that 
effect if the . apparent ‘intention of the 
Legislature is that the two rights should 
ngt exist together” [per Lord ee in 

j 
Whether thé new remedy is exclusive or 
cummulative in each case will depend 


. upon the true construction of the Statute 


under consideration. e 


Now it is to be observed that in s. 37 
the Legislature, when limiting the com- 
mon law right of the subject to seek 
relief in a Court of Law, refers to “a certi- 
ficate duly filed under this Act,” and, in 
my opinion, it is a condition precedent 
to the issue ofa valid certificate that the 
“public demand” should be due and pay- 
able by the certificate-debtor, and if at 
the time when the certificate is signed 
by the certificate officer there is no “public 
demand” due from the certificate-debtor 
the certificate is ultra vires, and all the 
proceedings founded upon it are null anti 
void. The ruling of the Judicial Oom- 
mittee in Balkishen Das v. Simpson (2), 
relating to the cognate provisions of the 
Bental Land Revenue Sales Act (XI of 
1859) is applieable to the Publie Demands 
Recovery Act (Janakdhari Lal Ye Gossain 
Lal (3), Nandan Missir v. Lal? Harak Na- 
rayan (4), Pratap Chandra Jana v. Secre- 
tary of State for India (5), „Dhorendra 
Krishna Mukherjee v. Mohendra Nath 
Mukherjee (6)). In Balkishen Das v. Sifip- 
805 (2) Lord Watson, in delivering the 


(D (1857) § B. L. O. 142 at p. 157; 4 Jur. (x. s.) 38; 
010 E. Re1248 
©. J. 363 (P. C.). `: 
(3) 1 Ind. Cas,°871; 37 C. 107; 13 Q. W, N. 710; 11 C. 
L. J. 254. e . 
e (4) 5 Ind. 05.337; 140, W.N. 607; 110. L. J. 
266 


. . 
. (5) 67 Ind. Cas. 375; -38 O. L.S. 804; . A. L'R. 1922 
Oal. 108; 49 O: 1026, ° 


. (©) 70 Ind, Oas, 869; 27 O. W; N. 386; A? I'R. a9 
. Oak 438. soo 


HARENDRA KUMAR ROF v, SECRETARY OF sTATH, 


Q) 25 P. 833 251. A. 151; 2 O. W. 513; 7 Sar. Ð., 
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judgment .of tha Board, observed that 
"the Act does not sanction, ind by plain’ 
implication forbids, the sale of any estate 
which is not, at the*time, in afrear af’ 
Governwfent Revenue... ss vis 
But thé chief and substantial objection 
upon whieh * the appellants’ plaint is 
based ig, that at the time when sheir 
9 annas share of the village ShshZad* 
pur’ Anderkilla was sold, there wéreno 
arrears of revenue gue by them in re- 
spect of it...  . Wr. ade 2 dried. 
The  zesulé is thet ¢he whole pro- 
ceedings of the Collector, with a view to 
the sale of the 5-annas share, were Beyond 
his jurisdiction, and are not entitled to 
the protection given him by the Act in 
cases where sale is authorised, although 
it may be attended with some irregulari- 
ty or illegality” (ibid page 842°); Mutsaddi 
Mian v. Mahomed Idris (7) and Mahomed 
Jan v. Ganga Bishun (8). : 
The issue to be determined, there- 
fore, is whether the arrears and cesses in 
suit were due from the plaintiffs at the 
time when the certificates were issued. . 
The defendant's second gontention is that . 
under 88.104J and 111-A of the Bengal: 
Tenancy Act the plaintiffs are precluded 
from asserting in the present suits that. 
they are not liable as tenants to pay the: 
rent settled and cesses in respect of the 
two diara mehals, as they have failed to 
challenge the entries to that effect in the 
Record of Rights as provided by the Act. 
The answer to that contention is that- 
under 8 104-J, although the entry relat- 
ing to the rent settled is cbnclusive, 


“ang other entry is. nót irrebuttable, but 


“shall be presumed to be correct until 
it is proved by evidence to be incorrect” - 
[s.103-B (3)] Priya Nath Basu v. Tara. 
Chand Moral (9) and Uma Charan Panda v. 
Lakshani Narayan Panda (10). Now, the 
entrées ine the Record of Rights that the 
plaintifs are tenants of the two diara’ 
mehals and are in possession of the same 
hrough sub-tenants clearly are’ rebutted 
by the, following facts found by the 
lower Appellate Court, that "no settle- 
ment was or could under. the law bee 
offered to them as patnidars", and that 
@) 34 Ind. Cas. 283; 19 O. W. N. 674 (P O.). 

(8) 10 Ind. Cas. 272; 38 f. A. 80; 15 Q.-W. N. 443; 9 


X. L. T.446; 8 A L. J. 480; 13 Q, L. 75525; 13 Bom, - 
L. R. 413; 38 C. 537; (1911) 2'M. W. 277; 91 M. L, 
J. 3148 @P. O . 


: 0) . e . 
. _ (9) 80 Ind. Cas. 1034; 27 €. W. N., $82; A. I. R. 1924 
Oal. 341 s : 


(10) 98 Pad. Cas. 498; A, I. R. 1997 Cal. 214. 
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"the plaintiffs were' noi in possession of 
< ihe diara-mehuls, and’ refused to take 
settlemeht thereof”. 

Nevegtheless, thee third contention of 
the defendant is that, notwithgtanding 
the refusal of the" plaintiffs to” begome 
tehants under *the Government, after the 
zemindars had declined to take settlement 
.of. the lands that had accreted to their 
zemindari*the Government was enfitled 
to treat the plaintiffs as tenants under 
the Government, -ahd to claim rent &nd 
° cesses from the” plaintiffs in | respect 
of the two diara mehals. In my*opinion, 
this contention is ill-founded. No doubt, 
in the circumstances, the plaintiffs, under 
the law, were entitled to clain theseac- 
creted lands a appertaining to their 
patni tenure, but to contend that the 
Governmené could compel them to take 
settlement of the accreted lands even 
against their will is to advance a pro- 
position opposed to good sense and justice 
and for which,.I apprehend, there is no 
justifieation in law. 

In the present case it is not pretend- 
.ed-that the plaintiffs have taken possession 
.of the lands ih suit,-or that they have 
entered into any agreement to take settle- 
ment of the lands from the Government, 
‘and I am -of opinion that at the time 
when: the certificates were issued there 
was no ‘“‘public.demand” due from -the 
plaintiffs, that the certificates were ultra 
‘vires the certificate officer, and. that alb 
the proceedings founded upon the certi- 
‘ficates were null ‘and void. ° 

Iam qf opinion that «he plaintiffs are 
‘entitled to the declarations for which [hey 
pray, and as the claim fora refund ofthe 
“arrears and cesses that were paid under 
protest is in.substance one for money had 


° f REN —-—3 
RAW OHANDÉA KAPALİ v..:8ADAYA OHANDRA BARA, 


and received by the Secretary of State - 


to their use. Art. 62 of the First Schedule 
to the Limitation Act(IX of 1908) isap- 
plicable, and the plaintiffs are entitled 
to. recover the sums paid under protest, 
except the amount of the payment of 
28th October, 1920, which was note made 
within three years of filing of*the guit. 
The, decrees of the lower Appellate Court 
* will be set aside, and a decree in the 
above sense passed in favour of the pleint- 


ifs with *costs ineajl the Courts. * 
Mallik; J.—I agree. - 
A, a y Appeal gllowed. 

] . P 3 


.: Section 63.—'' No 


4j d 


CALCUTTA HIGH.COURT. 
‘* APPEAL FROM APPELLATE DEORÉE Nos 1826 
r or 1926. | 
August 13,4928. , : 
Present:—Mr. Justice Page and. 
Mr. Justice Mallik. |, | 
“RAM OHANDRA KAPALI AND OTHÊRS— 
PLAINTIFFS—ÀPPELLANTS . 
versus j 
SADAYA CHANDRA RAHA AND OTHERS 
* — DEFENDANTS— RESPÊNDENTS. 

Bengal Village Self-Government Act (V of 1019), 
ss. 68, 64—Suit against Union Board for declaration 
of title to land—Notice» under s. 64, whether neces- 
sary. 

A suit against the President and Members of a 
Union Board for a declaration of the plaintiff's title 
to certain land and for confirmation of his pos&es- 
sion of the same is nota suit falling within the 
purview ofs. 64 ofthe Bengal Village Self-Govern- 
ment Act, 1919, and can be instituted withoug 


e 
notice in writing as required by °cl. (1) of the yu 


enden Sikhur Bundopadhya v. Obhoy Churn 
Bagchi (1) and Sasanka Sekhar Banerjee v. Sudhangsu 
Mohan Ganguli (2) followed. 

"Appeal against the decision of the 
Subordinate Judge, Tipperah, dated the 
24th April, 1926, confirming that of the 
Munsif, Brahmanbaria, ` dated the :0th 
August, 1925. ee 

Mr. Ramgati Sircar, for the Appellants. 


Mr. Benoyendra Nath Palit, for the Re- $` 


spondent. 

, JUDGMENT. 

Page, J.—The decision of this appeal 
involves the construction of ss. 63 and t4 
of the Bengal Village Self-Government 
Act (Beng. V of 1919) which .are. in. the 
following terms:— 
suit or other legal 
procéeding shall lie against a Union 
Board, or any member or officer thereof 
acting under the direction of such board, 
inrespect of anything done lawfully and 
in good faith and with due care and atten- 
tion under $his Actor any rule mêde here- 
under.” : : 

. .Beetion 64.—"(1) No suit or other legal 
proceedings shall be brought against any 
Ugion Board or any of its members or 
ticers, or any person acting under its 
Hirectiop, for*anything done under this 
Act, until the expiration of óne month 
ext after notice in writing has Keen 
elivered ðr left at the offite of sue 
beard, and also (if the suit isántended to be, 
brought against any member or off cerof 
the said board’ or any Person acting under 
its djreation) at the place of abodeof the 
person agains? Whom such suit is ingended 
to'be brpught, stating thee cause of action 


and the neme and place of abodé of the. 


ve dirt 
person -who insends,to bring the suit; and 
unless: suci ‘n@tice be proved, the Oourt 


shall find for the defendant. . 


“ (2) Every such action shall be commenc- 


. ed within three months after the: accrual* 


of the cauge of action, and not afterwards. 
-*(3] If any Union Board or person to 
whom a notice under sub-s. (1) is given 
e shall, before a suit is brought, tender 
sufficient ‘amends to the plaintiff, such 
plaintiff shall fot recover.” dis ee 


“ It appears that the Union Board in the 
. village Kunda within ,the Brahmanbaria 
sub division decided *to repair a certain 
toad whieh runs from Kunda to Masland- 
pur, and pursuadt to the resolution ofthe 
Board in that behalf the work of repair was 
undertaken, and was carried out as far 
as éhe land in dispute in the. present suit. 
'The plaintiffs protested that the land in 
suit on which the Union Board proposed 
to execute the repairs was not a public road 
but their private property, and the present 
guit was brought against the President 
and members of the Union Board for a 
declaration of the plaintiffs’ title to that 
land for confirmation of their possession 
of the samee The defence was that the 
land in suit was part of the public road, 
* anddid not belong to the plaintiffs; and 
further that, inasmnch as the plaintiffs 
had not served anotice as. réquired by 
s. 64, sub s. (1) of Bengal Act V of 1919, the 
suit was barred. It was contended on 
behalf of the respondents, and held by 
both the lower courts, that s. 64 of the 
Act applied to suits and legal proceedings 
of. every description brought against the 
Union Board or its members or ofitcers, 
and the suit was dismissed. In my opinion 
the @ecree of the lower Appellate Court 
cannot &tand, for the ratio decidendi of 
the Full Bench in the case of <Ghunder 
Sikhur *Bundopadhya v. Obéoy Churn 
Bagchi (1) is applicable to the present 
suit, and concludes the matter against the 
respondents. In that case “a suit for 
possession of certain land taken by th 
Santipore Municipality was filed more than 
three months after the accrubl of the cause 
of action, apd it was contended that the suif 
was bayred under s. 87 of the Bengal Act II. 
qf 1864, which is substantially “in the same 
.terms as 8.64 of Bengal Act V of 1929. 
Garth, C. J. in deligering the judgment of 
the Full Berth observed :—“ That section, 
as it seems to ug, is applicable oaly in 


e 
(Us 6.068 (F. B): e die 
. "QQ) 69 Lid. Cos, 572; 48 O. 45; 24 O. W. N. S91, ? 


Ram CHANDRA KABALI v; SADAYA GHANDRA RAHÁ.: 
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those cases where-the plaintiff claims . 


damages or compensation for’ some 
wrongful act’ committed by the Commis- 
sioners or their officers,ein the exeycise, or 
the- honestly supposed exercise, of their 
statutory powers. i A 

“The notice in the earlier part of the 
section is meant to give the defendant the 
opportunity of making some pecuniary, 
amerds for the wrong, without: incuzring 
the cost of litigation. * 

“eWoe think that it cotild hardly have been 
the intention of the Legiglature to allow 
the Commissioners (even by mistake) to 
appropriate the lands of private persons 
without paying for them, and to hold 
those lands for ever as against the true 
owners, unless the latter Should happen to 
be sufficiently watchful to discover the 
aggression in time to take steps to protect 
their property within so short a period as 
two months". ` 

See also the case of Sasanka Sekhar 
Banerjee v. Sudhangsu Mohan Ganguli (2). 
Iam of opinion that s. 64 has no applica- 
tion to a suit of the nature of the suit 
under appeal. In our opinion, however, 
in cases to which s. 64 applies, even if the 
plaintiffs have confor:ed with the 


provisions of s. 64 it is still incumbent : 


upon them to satisfy the Court. that their 
cause of action is not within the ambit of 
s.63, and if they fail to do so the suit or 
legal proceeding will fail ' 
e Theresult is that the decree of the lower 
Appellate Court is set aside, and the suit 
will besent back ‘to the trial Court to be 
heard on the merits in accordance with 
law. The plaintiffs will have their costs 
of and incidental to the present appeal 
and inthe lower Appellate Court in any 
event. The costs in the trial Oourt will 
abidg the event. 
Mallik, J .—I agree. 


A. i Appeal allowed : 
; Case remanded, 
a . 
. e 
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: MADRAS HIGH COURT. 
Orvin APPEAL Mo, 181 or 1924, 
. March 21, 1928. 6 
Present: —Mr. Jugtice Sir William Watkin 
* Pifillips, Kr, and Mr. Justiqp,Odgers. * 
Tur SEORE'PARY or STAVE For 
< INDIA in COUNCIL REPRESENTED BY 

Tae COLLECTOR or TINNEVELLY 
“e. —~-DEFENDANT—APPELLA@T 
4 : e versus . 

Sri KUTHALANATHASWAMI TEMPLE 
THROUGH ITs TRESTRE SUBRAMANJA 
* PILLAI AND ANOTHER—PLAINTIFF3— 
. *RasbonDENTs®- P . 

Land revenue—Land classified as temple poramboke 
—Right of Government to levy assessment—Hasement 
—Assertion of acts of ownership—Acquisition of ease- 
ment—Animus. | 

The British Govefnment in India asthe sovereign 
powet is entitled to levy assessment on all lands 
. within its territory, unless is can be proved that 
either by Statute or by agreement a particular pro- 
porty j exempt from liability ‘to assessment. [p. 50, 
col. 1. . 

Raja Mahatab Chund Bahadoor v. Government of 
Bengal 8 and Secretary of State for India v. Bat 
Rajbai (2), followed. "ror 

By merely classifying a land as a poramboke the 
Government does not relinquish its right to levy: 
assessment on it for alltime. [p. 50, col. 1.]: 

Poramboke may epe defined as such portions of an 
estate or village lands liable to revenue ae do nof 
admit of cultivation and are, therefore, exempt from 
assessment, and though the right tolevy assessment 
onit is given up by the Government for certain 
reasons, if those reasons cease to exist orare held 
to be inadequate, the Government can levy assess- 
ment if it so chooses. [ibid] | ; 

Where a man exercises acts of ownership he can- 
not have the animus necessary for acquiring gn 


Aari by the doing ofthose acts. [p. 53, col., 


“Appeal preferred ‘against a* decree of 


the Oourt of the Additional Subordinate. 


Judge, Tinnevelly, dated the 3rd of 
December, 1923, in O. S. No. 20 of 1919. 
Mr. C. V. Anantakrishna Iyer, 

the Appellant. 
Messrs. T, Rangachariar and P. Ns Mar- 
thandam Pillai, for the Respondents, 


JUDGMENT. * E 

Philips, J.—This appeal relates to 
the Kuthalanathaswami temple at Kutta- 
lam of which the plaintiffs (respondents) are 
the trustees. The suit is brought: for a 
declaration: that the plaint property be- 
lorfgs to the plaint temple and the Gov- 
ernment has no right to levy any assess- 


for 


4 . 
"48 
The field itself is about 27 serqs in extent 
* In the re-survey of 1908 the field has been 
sub divided into 51 sub-divisions. The 
sites of the temple and of some, mantapams 
and-otber buildings intjmately connected 
with the temple have been left as po- 
ramboke, but in respeet of *thé other 
sub-divisions the Government (defendant) 
‘issued inam patias, but these pattas were 
refused and accordingly - ordinary assess- 
mertt ihas been levied of these items. 
The respondents’ contention is that the 
Government has “no right to alter the 
classification of the land or to levy any 
assessinent thereon and this contention has 
been upheld by the lower Court, ‘The 
temple claims the whole property as its 
own absolute property, but has no title- 
,deed for the same. It is not. eas 
understand on what ground the Subordi- 


nate Judge has found ownership in the ' 


temple. The finding appears to be based 


on évidence of acts of ownership on the. 
` plaint property, but is évidently not in-* 


tended to be a finding that the plaintiffs 
have acquired a prescriptive right, for there 
is in the judgment no reference to these 
acts having been continued for over 60 
years. In this Court Mr. Ran'gachariar for 
the. respondents has not attémpted to. 
make out any prescriptive right, but has 
based his argument on the ownership of 
the plaintiffs. It has long been recognised 
‘that- the sovereign power is entitled to 
levy assessment on all lands within its terri- 
tory. So long ago as 1850 in Raja Maha- 
tab Chund Bahadoor v. Government of Bengal 
*(1) the priüciple was enunciated as being 
"that the ruling power is interested in & 
gertain proportion of the produce of every 
bigoh, except so far as it shall, have 
transferred, relinquished or compounded 
its right thereto, and all persons claiming 
the kênefik of such exemptions being 
bound to %stablish their respective claima 
and titles." The 
affirmed ig Secretary of State for India v. 
Bai Rajbai (2) where at page 568* it waa 
*observed with reference to inhabitants in 
some territory ceded to the Bombay 
* (overifment that “the only legal enforce-. 
‘able rights they could have® as againgt 
‘their new eovereign, were those, and only 


ment on the same, The plaint propersy is those, which that new sovereign, by agre&- 


Burvey No. 482 of Kuttalam aud the 

temple itself. stands ia this Survey 

Number. ta 1874 the field was undivided 

and in the» settlement register Ex. V, it 

is classed as poramboke .while in the 

remarks column is the word “Pagoda”, 
A 4 . P 


(1) & M. L A. 466 at p. 487; 1 Sat P. O. 7/385; 18 E? 


PL. - : 

(2) 30 Ind. Cas? 303; (1915) M. W. 9N, 563; 10 C, 7, 
N. 1087; 1& A. L. J. 953; 99 M. L J. 212; 18 M. L, T] 
1/9; FL, W. 7316 19 Bom. L.R, 730; 39.B 625; 230, 
Ind. 1:42 L A. 229 (P. O). 

337 ———— 919—931 

éPage 8 (1915) M. W, N.—[Ed.] : E 

» . : 


toe 


same principle was.. 


; D 
80. 


. ment expressed or implied or by legis- 


‘lation, chésee to aonfer upon them." 
therefore, start *in 
assumption that the defendant has a 


Wes 


right, to levy assessment on all lands »individuglg unconnecte 


within his jurisdiction. .including the. 
plaint property, ufless it can be proved 
that either by Statute or by agreement 
.the*plaint property is exempt from lia- 
bility. Thjs principle was not disputed, 
and cannot be disputed, by the resgond- 
ents, butit is contended that the evidence 
in the case is sufficient to prove an 
implied agreement between tHe Govern- 
ment and the plaintiffs (respondents) that 
the suit property is exempt from taxation. 
When we come.to examine this evidence 
it appears to be based upon the entry in 


e theesettlement register of 1874 in which 


. land as a poramboke the Government 


Survey No. 482 is classed as poramboke” 
and is saidip the remarks column to be 
“pagoda poramboke.” This seems to be a 


. very slender basis for finding an implied 


agreement not to levy assessment. Re- 
liance is placed on a single observation 
in Theivu Pandithan v. Secretary of State 
‘for India (3) where poramboke is re- 
ferred to as follows:— 

* Poramboke............ is land which the 
Revenue Offieers at the settlement con- 


° sidered was required for these public 


purposes, and which should not, therefore, 
at any time, be granted on patta, and on 
which it was for this reason useless to 
fix any assessment.” 

This observation merely relates to the 
opinion of the Revenue Officers and is no 
‘authority for holding that by classifying æ 
relinquishes the right to levy assessment 
on it for all time. Poramboke is definet 
‘in Wilson’s Glossary thus “such portions 
of an estate or village lands liable to 
revenue, as do not admit of caléivation 
and are, therefore, exempt fromeassessment" 
—a definition which was accepted by this 
` QOourt in Seshachala Chetty v. Para China- 
.sami (4). That definition shots clearly 
‘that poramboke is liable to revenue, bug 
that the right to levy assegsment on it is 
given up by the Government fore certaire 
.reapons byt it does not follow that, if 
‘those teasops cease to exist, gr are held 
‘to be inadequate, the Government cannot 
* levy assessment if it so chooses. It was 
sought to supportethis alleged prohibition 
af assessmeft by Board's Standing*Order 
No. 15 which, while respricting’ the grant 


3) 2h M. 933 at p. 452°(F. B.) Hi 
(4) 40 ind. Cas, 989; 40 M. 410; 32 M. Le J. Sub. 1 
(B) * ° 
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Co 
f porambok e land, recegnises that it may 
be assigned in gertain cases. In the 


this case with an present casa a large portion of „Survey 


No. 482 has been ocgupied by private 
and has ¿been utilise@ for purposes not 
intended to benefit the pagoda. Apparently 
in 1874 the Government considefed that 
the whobe of Survey No. 482 should 
be geserved for pagoda ,purposés 
an@ in 1908 finding that this reservafion 
of the whole extent was either impossible 
or undesirable, decided ip convert the land 
from pomgmbeke to ayan snd graft inam 
pattas in respect thereof. 

Pattas were offered to the temple trustees 
free of assessment, and consequently re- 
vested in them rights, which possibly they 
had lost by adverse possession, ard it 


appears that the action taken by the: 


Government was wholly in the interests 
of the temple itself. This appears from 
Ex. II, Board’s proceedings dated 15th 
June, 1907, The trustees, however, re- 
fused this generous offer and now sue to 
enforce their supposed rights. 

The question then remains, can any 
agreement to forego assessment for all 
time be implied by the mere classification 
of the suit land as poramboke in 1874? 
The suggestion that the entry of the 
word “pagoda” in the remarks column 


‘means that the pagoda was the absolute. 
.owner of the poramboke must be rejected 


in limine. For instance, village site is 
classified as  poramboke and also roads, 
channels, tanks, ew., and we get these 
words entered ip the remarks column, 
which shows that the words aré merely 
escriptive and confer ‘no title. So far as 
village site is concerned it was held in 
Taluk Board, Dindigul v. Venkatarama 
Aiyar (5) that such site was not vested 
in tfe villagers and that the Government 
could assign the same to other persons. 
Thats there was no agreement in 1874, or 
prior to it, is alsoclear from the Inam 
Settlement in 1864-65, A large extent of 
lahd (about 50 acres in extent)*was con- 
firmed'ag Inam in favour of the plaint 
temple, but Survey No. 482 was not dealt 
with at that Inam Settlemens. It appears 
from Ex. IL (Paragraph 7 of Mr. Mur- 
dogh's letter dated 3rd March, 1907) that 
a small portion of Survey No, 482 was 
classified as inam in 1814 an@ this was 
not confirmed in the Jnam Séttlement of 
1864-63. If, as céntepded thare really had 


(5) 75 Ind. Oaa: 38: 46M. 806; 45 M. L. J. 333; 18 L. 


. W. 366; 33 M. L. T. 40; A. L R, 1924 Mad. 197. 
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with the temple,. 
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been £ grant ef this Survey No. 482 that inview ofthe Fulle4Benck ruling in 
whether before or miter the advent of» Pannala Subba Rao vt Parupudé Laksh- 
British Rule, it is clear from the proe mana Rao(6)this finding ag to easement 
ceedings at the Inam Settlement that such cannot be supported. „The further ques- 
grant was not “recognised ky, the Inane tion of limitation need, not be discussed 
Commissioner. Bhat being sos it is im- as, whether tke suit is or is, not within 

-poasible td presume from the classffication time, it must fail on its merits. The 
of the’ land as poramboke in 18574 that result is that the appeal must be al- 
there was an agreement by @overnment lowed and the plaintiffs’ suit dismissed 
‘not to levy assessment on the land, . with costs throughout. . 

. “The only other evidence relied on by the Phe memorandum ofóbjections which 
respondents is Ex. Q (1) and this is relates to items Nos, 6, 1, 38, 50 and 51 must 
written statement filed by the appellants also be gismisséd with costs. 
in Os S. No.8 of 1902 ix the*Sub-Court Odgers, J.—This is a suit by two 
of Tinnevelly in a suit between the pre- trustees of the Sri Kuthalanathaswami 
seit parties in respect of a certain land temple against the Secretary of State 
adjoining Survey No. 482—a dispute which foradeclaration that ths plaint temple 
was eventually compromised, Thealleged is entitled absolutely to certain properties 

. admission is as follows:— Tree from assessment. The cause of agtion® 
“The only property to which the plaint is said to have arisen °’ in April, 1916, 
temple i$ entitled is Survey No. 482 in whén the Government began to setupa 

Kuttalam village and the properties in title to the sites in question, 
dispute are situated outside the said _ The survey number in dispute is 482 and * 
Survey Number.” its extent is 27 acres and odd. This is” 

It is contended that this amounts to a seenin Ex. II which is the survey and 
clear admission that Survey No. 452 was settlement register ofthe village of Kutta- 
the absolute property of the present lam of 1874, where the survey number is 
plaintiffs. When the nature of the suit described as poramboke of 27°67 acresin 
in which this written statement was filed extent; no patiadar's name but the word 
is considered, it is evident that this so- ‘pagoda’ appears in the remarks columns 
called admission was merely a pleading In 1905-1946 as shown by Ex. VI this 
that the suit .properties were not the number was sub-divided into a number 
property of the temple and that the of smaller plots consisting for our present 
temple's rights were confined to Survey No. purpose of (1) poramboke which is the site 

482 which had been classed as temple pgr- of the temple buildings and (2) inams with 
amboke at the previous settlement. There is regard to the temple curtilage (See Ex. 

no admission that the Government had given VI, the Re-survey Register, pages 90 to 94). 

up its right over SurveyyNo. 482. There is only® In the remarks column theSub-Divisions are 

“a mere*pleading that the plaint property,in vegy variously given as road, temple, chan- 
that suit was distihet from Survey Ne. 482, ,nel, mantam etc. With regard to the 
to which theplaint temple was entitled. temple properties the trustee of the 

There is no admission that the temple temple is entered as the  pattadar 
was entitled tothe whole of Survey No. orinamdar, Inam deeds were offered to 

482, nor is there any admission th&t the the trtstees (Ex. XVI) and refused (Ex. 
manner in which it wasentitled was such IIi) the in$m was. cancelled by Govern- 
asto deprive the Government* of ifs pre- ment, (Ex. V) and ordinary dry assessment 
rogative of levying assessment. On this was levigl (Ex. XX). It is contended for 

statement it is impossible to hold that the the temple that there is an implied lost 

plaintiffs have established their, owher- e grant whereby some Government or ruler 
ship or any agreement by the Government at sometime-beyond the memory of "man 
not to levy assessment. That beinge so, “ grantet to this temple these 27 and odd 
the plaintifs’ whole suit must fail. It *acres to beheld free of assessfnenj. it is 
is, therefore, unnecessary to consider the ‘said that en 1874 by Ex. Ve the whole 
argument put forward by the leazned gereageis included as temple porambofe, 

Government Pleadérthat the easement al- and this constitutes a kind of agreement 
lowed by the lower Court for items Nos 67, orcoptract by Governfnent that they will 
38,50 and*41 musk in any case be djsal- waive agsessment on the whole extent of 
lowed as the ea n not adat No.482 for evar. $t is,of course, not contended’ 
any easement. right but “only ownership, (6) a5 Ind Gas. 9689 (1926) M. W. N.923¢ 
eund it. is conceded or the respondents AE 1926 Mad, 998, 19 NC i d ANS 

: . . : EE 


.* . P E * e * . 


A I 
"592 
that Goveramenehas levied any assessment 
on the lands dctuafly occupied by the temple" 
buildings or those used in connection there- 
with, Butjtissaid that Ex. V refers vo the 
whole extent as temple poramboke, Gov- 
ernment hgs no right to tteat any part of 
No. 482 as assessable. As has been re- 
masked, the entry in Ex. V does not show 
eany owner's name under the column head- 
ed “pattader’s name and number" but in 
column 15, the femarks column, appears the 
word “ pagoda.” R l 
“Pordmboke” is defined in Wilson's Glos- 
sary as “such portioms'of an estate or 
village lands liable to revenue as do not 
admit of cultivation, and are, therefore, 
exempt from assessment, as sterile or waste 
land etc." This has been adoptedjudicially 
in eshachala Chetty v. Para Chinnasamt 
(4), which, intef alia, decided that excess 
mittam may be transferred to ayan, As long 
ago as 1850 it was held in Kaja Mahatab 
Chund Bahadoor v. Government of Bengal 
(1), that exemption from .assessment must 
be strictly proved and in Sam v. Ramalinga 
Mudaliar (7), it is said that “all lands 
are liable to pay land revenue unless they 
are exempted by Statute or by any bind- 
ing engagement between the Government 
eand the landowner, The British Govern- 
ment were not bound to recognise the 
revenue-free gr&hts of the previous Gov- 
ernments, though in practice they did 
recognise them.” This same point of view 
is emphasized by the Privy Council in 
Secretary of State for India v. Bai Rajbai 
(2, where their Lordships say: “The only, 
legal enforceable rights they (i. e, 
ancestors of the plaintifís) could havé as 
against their new sovereign were thosep 
and oply those, which that new sovereign, 
by agreement expressed or implied or by 
legislation, chose to confer upon them”. 
See alsoe Nayak Vajesingjt Jqravarsingji 
v. Secretary of State for India (8), also a 
decision ot the Privy Oouncil to the same 
effect and a decision of our owne’ Court in 
Challapali Hanumanulu v. Secretary qf 
State jor India (9), where the learned? 
Judges say: If the plaintiff elaims,to hold, 
the land free from the payment of such 
assessment as the Government may fix, he, 
must Show some grant exemptirfg him from 
*(7) 34 Ind. Cas. 803; 40 M. 664 at p. 667; 30 M. L. J. 
"6 


0. 

(8) 82 Ind. Cas. 779; (4924) M, We N 694. A. L R. 
1924 P. O. 216; 49 M L. J. 574; 26 Bom. L. R. Ét43; 22 
A. L.J.951; 400. L. J. 473; 48 B. 613; % LAW. 98; 
511, A. 357; L. R. 5 A(R O.) 189; 029 O. W. N 317 


P. 0). > 
( "av I5 Ing. Cas. 378; 36 M. 372; 11M, L, J 207; 22 
-Me Gy J, 445, . se. 
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the payment of the ordinary assessment." 
Section 2 (1) of Madras Act IH of 1905 


“(The Madras Land Encroachment Act) 
declares that "as to lands, save also in 


so faras*they are temple site or owned ' 


a8 house ite or back-yard, they are and 
are «hereby declared to be the preperty of 
Government.” Further “the right of the 
Government to assess land revenue and to 
vany ft ie a prerogative right of the Crown 
to exact from a subject holding arable 
land* its share of the produce or the 
equivalent of,such produce,” Achikan 
Charakarà Kelu Nair v. Secretary of State 
for India (1U). It seems, therefore, &hat 
the proceeding of Government under 
Ex. VI was perfectly justified especially 
as Baden Powell points out in his “Land 
Tenures,” page 75 that the duration of 
a settlement is 30 years unless*it can be 
said that the entry in the remarks column 
in Ex. V is to be taken to establish either 
the recognition of a lost grant, i. e., 2 
grant by some former ruler which has 
been lost or to evidence a contract or 
engagement by Government that it will 
always regard the whole extent of No. 482 
as temple poramboke and, therefore, free 
from assessment. The remark ‘pagoda’ 
seems to me merely to be a description 
of the poramboke just as one can have 
road or channel or cart track poramboke 
and not to afford evidence of either a 
recognition of a lost grant or a present 
engagement on the part ofa Government. 
Reference has been made to Theivu Pandi- 
than v. Secretary of State for India (3), 
to show the classfication of lands in Tin- 
mevelp. The fourth division is poram- 
boke, i 2., unoccupied waste that is not 
cultivable or assessed. Benson, J., then 
goes on tosay: ‘The poramboke is land 
required for village site, threshing floors, 
roads, panks of tank, channels, etc. This 
is land whigh the Revenue Officers at the 
settlement considered was required for 
these public purposes, and which shculd 
net, therefore, at any time be granted on 
patta, end on which it was for this reason 
unless¢o fix any assessment.” The learned 
Judge, therefore, does not gay that this 


deeision of the Revenue Officers was bind- ° 


ing for all time and could not be re- 
*conbidered at the nezé settlement. Refer- 
ence was made to Secretary ofeState for 
India v. Raghunatha Thathacheriar (11) 


(10) 91*nd. Cas. 82; uU M. W. N,815; 49 M. Ly 
J.79; 48 M.586; 32 L, W. 162; AK R. 1925 Mad. 
1134. OS . ] 

(11) 18 


Ind. Cag. 4l; (1913) M. W. N. 261; 24 M. L, 
. 31; 38 M, 108, 5 
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where Sadasiva Iyer,*J., points out that ° rights.. With regard Xo these ko-called 


poramboke is often loosely used to mean’ 
whatever lands does not yield revenue to 
Govetnment and that a grané cof poram* 
boke must include unassessed waste which 
‘is .not commwnal property. For the re- 
Spondents much reliance has been placed 
om Ex. Q-l which is said tobe an ad- 
‘mission. by Government of the absojute 
‘ownership of the temple in these lands. 
Exhibit O1 ie 8 written statement of 
the Secretary of State in O. S. No. 8 of 
1902 fn the Court'of the Additional Sub- 
ordinate Judge at Tinnevelly. Para- 
graph 2 begins as follows: “The only 
property to which the plaint temple is 
entitled is Survey No. 482 in Kuttalam 
village and the properties in dispute are 
situated qutside the said Survey number 
and have always been at the disposal of 
Government”. It is said that that litiga- 
tion concerned theclaim of the temple 
to the exclusive possession of the well- 
known Kuttalam falls. The question is, 
can these words be said to admit the 
absolute title of the plaintiffs to the whole 
of the extent @ No. 482. In my opinion, 
they cannot. No, 482 was notin dispute in 
O. S. No. 8 and all that the words quoted 
can fairly be taken to mean is that any 
title which the defendants had in the 
lands adjoining the temple is confined to 
No, 432. In my opinion, if only means 
that the rights of the plaintiffs are confined 
within the four coraers of No. 482 which 
is a very different thing from meaning 
that they are entitled % the whole extent 
of No. 482. The learned Additional Subordi- 
nate Judge has taken & curious view. 
He relies on the admission in Ex. Q-1 
and the entry in Ex. V and considers 
the sub-divisions one by one and gomes 
to the conclusion that with -regard to the 
lands the temple has been, exercising 
certain acts of ownership thereon and 
that they are, therefore, temple property. 
With obs, ae to certain of the subSdivisigns. 
representing a road, the learned. Judge 
somewhat curiously holds that® the road 
does not belong to the temple “but “that 
thé trustees are entitled to a “special 
right" of holding booths, ete., on festive 
occasionse With regard to the river (dub-* 
division No. 50). he holds that the bed of the 
river belongs &o Government but that the 
temple has the right tq the tróes, in .the 
river bed amd also'he ownership of the 
revetment on" the western bank,, and the 
customary rights of worship and approach 
at theriver.. These he describes as. peculiar 


2302€ 7*- oo 
, “ * 


special particular rights, there can be no 
argument, Admittedly theetemple has 
been doing certain acts with regard to 
the road and” river in their assertion of 
their alleged right as owners. The rights 
reserved tothem by-the learned Additfonal 
Subordinare Judge can only be rights of 
easement. There is no igsue*' as to any 
rights of easement andin the view I take 
on the main qyestion, this discussion 
really does not arise. On that ground 
alone no such rights could be reserved to 
the plaintiffs on the facta and Pannala 
Subba Rao v, Parupudi Lakshmana Rao. (6) 
makes it perfectly clear that where & man, 


exercises acts of ownership he cannot, 


have the animus necessary for acquiring 
an easement by the doing of those acts. 
Again the acts of ownershif. attributed to 
the plaintiffs seem £o me to be merely 


fugitive or iptermittent and would not be * 
such as to establish any effective posses-" 


sion as against the rights of Government 
[Bee Taluk Board, Dindigul v. Venkatarama 
Aiyar (5). It, therefore, seems to me 
that the judgment of the learned Sub- 
ordinate Judge is wrong and must be 
reversed. s 

A memorandum of objections has been 
put in but was not argued by Mr. Ranga- 
chariar who stated that it. stood or fell with- 
the decision in the main case. The appeal 
must, therefore, be allowed with costs 
here and below and the memorandum of 

e objections dismissed with costa. 


YEN, V.- Appeal allowed. 
i 


—— 


MADRAS HIGH COURT? 
OniwrwAL Revision Oasu No. 890or 1998, 
- (Cexftnat Revisron PxrrTION No. 749 

6 
orl9828)  . : 
December 14, 1928. 
. Pregent:—Mr. Justice. Jackson. 
PARA SUBBA NAIDU AND OTHERS— 
*  -  AOCUSED—PETITIONERS, 
. "t. versus . 
E MPEROR —OrrostTE Parry, 
e Criminal Procedure Code (Act V 01898); s. 497 —. 
Madras Vill s ] 
Munsif, distrdint by, in execution of Village Courts 
dgcree—Prosecution—Sanction wndey s. 197, whether 
ur dar : i P 
A: Village Cour$ executingeunder s, 48 of the M 
Villagd Courts Act of 1889, a decree *5y way. au 
traint ja a Willage Court as defined in the ` Act and 
the Village Munsaf, 3f he himself distrains, | acts as 
Judgeofthat *Oourt., Therefora sanction, is neces- 
sany urfidts. 197 of the Code of Oriminal *Procedate 
for his prosecution for gny' offence alleged to be. 
committed by him in the course thereof,. ee 


age Courts Act (I of 1889), s. 4 —Village ` 


54 " , OHINNAN OHETTIAR v. 


Petition, under eg: 435 and 439 of the Code 
of Criminal Precedure, 1898, praying the 
High Courteto rewise an order of the 
Court of the Stationary Sub-Magistrate, 
Rajampet,dated the 8th October, 1928, 
and made in C. O. No. 344 of 1928. 

Mw G. Krishnaswamy Iyer, for the Peti- 
tioners. 

Mr. N. S. Mani, for the Public Proseeutor, 
for the Crown. 

ORDER.—It must ,be held that a 
Village Court executing upder 8.48 of Act 
I of 1889, a decree by way of distraint is a 
Village Court as defined in the Act, and 
the Village Munsif if he himself distrains 
is still acting as Judge of that Oourt. 
Thergfore sanction for his prosecution is 
“necessary under s. 197 of the Oode of 
Oriminal Procedure. 

. The petitioi is, therefore, allowed as 
regards accused No. 2. 
v. N. Y. 


Petition allowed, 


MADRAS HIGH COURT. 
Civin Revision Petition No. 1317 or 1925. 
Jantfary 30, 1928. 
Present:—Mr. Justice Srinivasa Ayyangar. 
OHINNAN CHETTIAR-—PETITIONER 
versus 
V. SUNDARASAIYER AND OTHERS 


— RESPONDENTE. 

Civil Procedure Code (Act V of 1908), s. 92— 
Seheme—4A pplication for removal of trustee, maintgin- 
ability of-—Madras Hindu Religious Endowments Act 
(II of 1927), s. 75, whether retrospective. 

Having regard to the provisions of s.92 of the 
Civil Procedure Code a relief by way of removal 
of a trustee duly appointed could be obtained only in 
a suit filed pnder that section and it is, thefesore, in- 
competentio any of the worshippers to apply for that 
relief by way of a petition. 

Any provision in any scheme framed by the 
Court to the effect that on an applicatjon to the 
Court made under the scheme framed, a trustee 
can be removed is ultra vires of the provisions of 
s. 92, Civil Procedure Oode. 

Sectfon 75 of the Madras Hindu Religieus Endow- 
ments Act of 1927 is not retrospective *in itd 
character and ig inapplicable to a scheme framed 
long before the Act was passed. 

Petition, unfler s. 115 of Act 'V of 1908 
and under s. 107 of the Government of 
India Act, praying fhe High Court to 
rewise an orde? of the Court of the Subfrdi- 
nate Judge, Cuddalore, dated the *Sth of 
July, 1925, and passed in Y. A. No. 404 of 
1924 in Q.B. No.‘14 of 1922. ee, 

Mr. T. L. Venkataramaiyer, for the Peti- 
tioner, ; . 
* . . 
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, Mr. Patanjali Sastri, for the Respondents. 
ORDER.—This civil revision petition 
pas been preferred by one Ohinnan Ohettian 
who was ‘sémoved from &is office as one of 


the dhermakarthas of Sri Ananthewara-. 


swami temple at? Chidambaram By the 
Subordinate Judge of Cuddalore, on applis. 


cation made for that purpose by some of: 


the evorshippers at that temple. 


It is unnecessary to stateor discuss the 


grounds on which such rempval was sought. 
The application for such *removab was 
apparently ‘made under the powers reserved 
in a scheme framed forthe managemént 
of the temple in Original Suit No. 14 of 
1922 onthe file of the sams Court. One 
curious feature, however, of the matte» is 
that the said Ohinnan Chettiar who had, 
even previously to the scheme shit, been 
a irustee was virtually removed from office 
under the decree in the scheme suit but 
was again appointedas one of the trustees 
under the scheme newly framed. 
It is not necessary here and now to refer 
to or criticise such a procedure. The 
matter has been argued befor me as a pure 
question of law. The point taken by the 
learned Vakil who appeared for the peti- 
tioner was that, having regard to the pro- 
visions of s. 92, Civil Procedure Code, the 
relief by way of removal of a trustee duly 
appointed could be obtained only in a suit 
filed under that section, and that it was, 
th*refore,incompetent tc any of the wor- 
shippers to come in eby way of a petition 
eand seek fo remove him, It is in this 
view that it has recently been held in 
mêre han one case that “any provision in 
any scheme framed by the Court to the 
effect that on an application to the Court 
made under the schemeframed, a trustee 
can b@ removed is ultra vires of the pro- 
visioris of s. 92, Civil Procedure Code, In- 
deed this position was really conceded 
by Mr. Patanjali Sastri, the learned Vakil 
for the respondents. 

Fer the purpose of the present *discus- 


sion it i$ pot open to any one to get. 


ebehind the decree and canvass its provi- 
e sions so far asthe re-appointment as trustee 
e is concerned of the petitioner. 

The only point that finally emerged on 
the argument for the fespondents was, 
however, that it was provided unfler s. 75 
of the Madras Religious Entiowments 
Act "II of 1927 that*where the administra- 
tion of'a religious endowment is governed 
by any scheme settled unders. 92 of the 
Code of Civil Procedure, such scheme 


shall, notwithstanding,any provisions of 


t . 
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this" Act which may be inconsistent with ' A- renunciation coupled wit a delegatich to cer- 


the provisions of such scheme, be deeme 
to bg a scheme settled under the Act. 
. lt was therein argued that®pn the en? 
acting of the sald s. 75 of tite Act the 
‘scheme franfed by the Gourt became the 
Scheme framed under the Act itself and, 
. «therefore, legal: and thatit was, therefore, 
„Competent to the worshippers acting under 
such scheme to apply to the Sub-Court for 
the removalof tfe trustee. ° 

There will he topsiderable force in the 
argument if the scheme had béen framed 
after the enactment of the said s. 75. 
Section 75, however, finally became law 
only at the beginning of 1927 or so. The 
Scheme under consideration was of a much 
earlier date and in fact the order of re- 
moval under revision was passed on the 
18th of July, 1925. . 

It is impossible to aceede to the conten- 
tion that that section should be construed 
as having retrospective effect. 

l am, therefore, satisfied that the order 
of the learned Subordinate Judge in the 


‘Court below, was clearly illegal. The 


same is set "aside, but having regard, 
however, to the' cireumstanees of the case 
and the unsettled nature of the law and 
taking into consideration that the petitioner 
was merely acting under the provisions 
ofa decree passed by the Oourt and in 


the interests of a public institution I make- 


no order as to costs. x 
v. N. V. : : Order set aside. 
. 
e 
a —— 


MADRAS HIGH COURT. 
Szoonp Civit APPEAL No. 1350 orel994. 
January 5,1928. , 
Present :—Justice Sir William Watkin 
Phillips Kr. and Mr. Justice Odgers. 
KIZHAKKERPAT RAMANKUTTY 
MENON.:ANP OTBERS—PLAINTIFFB—e-* A 


APPBLLANTS ° — 

versus E^ 
BEEVI UMMA AND oTEERS—DEEFENDANTS—, 
RESPONDENTS. > 
: Malabar Law—Joint family—Renunciution of 
Karnavafship and, delegation to certain * junfor 


members, -reserving certain rights of maintenance— 
Validity 6f runynciation, y 
It is opén to the karnavan of a Malabar tarwad 
to renounce his karntvans&ip including his right 
io manage “the tarwed affairs by a unilateral re- 


nunciation but it mustebe* an unconditional re- e 


tain persons who are not entitled go the karnavas- 
tanam and reserving a right to maintenance in the 
karnavan and imposing ceftain conditions in the 


management is, not absolüte and is, therefore, 
invalid. [ibid.] . . 
Second appeal against a decree of the 


Court of. the Subordinate Judge, South 
Malabar, at Palghat, in A. S. No. 74 of 192? 
(A. S. No. 311 of 1921, District Oourt, South 
Mafabar), preferred against that of the 
Court of the Distrjet Munsif, Walluvanad, 
in O. S. No. 486 of 1919, 
Mr. Govinda Menon, for the Appellants. 
Messrs, K. P. M. Menon, and A. Krishna 
Variar, for the Respondents. j 
JUDGMENT. 
Phillips, J.—In this suit for redemp- 
tion, the plaintiffs who are the janjor” 
members ofa tarwad sue” on the strength 
of akarar executed in theit favour by the 
7th defendant the karnavan. "Their right 
to sue wasquestioned at the trial and the” 
District Munsif found that the karar 


` amounted toa renunciation of the karnavas- ' 


tanam bythe 7th defendant, but did not 
invest the plaintiffs with authority to bring 
this suit. The Subordinate Judge in the: 
appeal says “I agree with the lower Court 
and hold that Ex. BB is a document of 
renunciation by the karnavan of all his 
right in favour of the plaintiffs” but, not- 
withstanding this finding has dismissed the: 
plaintifs’ suit on the ground’ that they 
were not entitled to sue. The question, 
therefore, that arises in second. appeal is: 


' the construction of the karar, Ex. BB. It’ 


is & long document and begins by recit- 
img the fact that the 7th defendant, the: 
karnavan, had on two previous occasions: 
entrusted other persons with the manage- 
ment of the tarwad affairs but as such 
manggement was unsatisfactory, he had 
resumed ,management himself*. It then 


: recites that as heisill and wishes to get 


rid of the trouble of management, he en- 
trusts aM affairs of management to the two 


eplaintifis whoare anandravans of his tarwad. 


In para. 4 thereis a recital that the karna- 
van bas sutrendered his right of m&nage- 
ment forthe consideration of Rs. 500 and 
future maintenance during? hia lifetime 


‘and at *the end of the paragraph is a 
e recital that the 7th defendant has no right 


either to invalidate fhe karar or to enter 
upen the managemént again. In the, 5th 


papagzaph details of the powers conferred? 


upon the plafntiff ure set out, and finally 


: a 66 
nunciation including the recognition of the senior »ebeve the foMowing words "you have fuil 


anandravan's succession to the karnavastanam. [p. 
56, col, 1.1 ° i 
* e. ¢ 
e . » 28 . 
- LEE 


power.........either both of you jdintly or one 


of yousingly as' the vepregentatlves -o$ `. 
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P Ned s 
myself the karhava to present yourself and 
to, carry out such kinds of business which in ' 


e the capacity gf the kgrnavan ofthe tdiwad I 


am bound to carry put’ and the paragraph 
concludes: ` “All such acts that are done. 
will be binding. on me, on the tarwad and 
on thg properties." Theclear intention of: 


. the 7th defendant in executing the docu- 


ment is to relinquish his powers of manage- 
ment .and to confer them upon the plaiht- 
iffs for the consideration of Rs. 500 and 
future maintenance. "The'questiog is whe- 
ther such an:arrangement is valid. The 
District Munsif has divided the document 
into two parts and says Ex. BB. is partly. 
legal and partly “illegal. He holds that 
renunciation of the karnavastanam; is legal 
but hat the delegation of power 
to th$ plaintiffs 4s illegal, and instead of: 
treating the document as one whole he 
accepts the legal part, namely, that of 
renunciation and holds that the remaining 
part alone is invalid. The Subordinate. 
Judge agrees but does not purport to 
divide up the dosument the gist of which 
he holdsto be in accordance with what 
Ihave said above. It was held in Kenath 
Puthen Vittil Tavazh'v. Narayanan, (+) that 
the karnavan has the power of renuncia- 
tion, and the opinion of the Full Bench 
is given at page 196*: “Weare, therefore, 
of opinion that itis open to the karnavan 
of atarwad to renounce his karnavanship 
including hisright to manage the tarwad 
affairs.” A anilateral renunciation is un- 
doubtedly. sufficient but it must be an 
unconditional renunciation including the 
recognition of the senior anandracan’s 
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‘enunciation for that was clearly not the 
tention of the 7th defendant, it cannot, 
therefore, be held that after the execu. 
tlon of Ex.-BB the senior anandravan hes 
become, kernavan,  Treftng then, the 
document as adelegation of* powers in ° 
plaintiff's favour, it must be held to be, 
invalid IfChappan Nayar v. Assen Kuttt", 
(2) delegation of powers during thekarna, 
van's imprisonment was held to be void, ° 
In that case the delegat was a stranger. 
to the tarwad but that*can make no- 
difference in principle for the karnavan 
has no right to say who shall conduet 
the tarwad affairs in his place as that 
right is vested in the senior anandravan. 
I must hold, therefore, that "Hx. BB dges 
not amount to an absolute renunciation 
and is invalid as a delegation in plaintiffs’ 
favour. Seventh defendant being a party to. 
this suit, asks in his written statement 
to be joined as a plaintiff in case the 
kararis held to be invalid as he is will- 
ing to redeem the suit properties He has 
also joined the plaintiffs both in the first 
appeal and in the appeal to this Court, 
He should, therefore, now be added as a 
plaintiff and the trialon the other issues, 


‘in the suit proceeded with. For this pur- 


pose the suit is remanded for further dis- 
posal to the District Munsif of Walluvanad. 
Costs of this appeal will abide the result. 


- Oourt-fee in this Court will be refunded. 


@dgers, J.—I agree. The question 
is what is the proper construction of the’ 


_garar Ex..BB. Thé provisions of the 


document have besht set out 
judgment of my learned 


iy the 
brother 


succession to the karnavastanam. When eand if is unnecessary for me to repeat 


as here it is coupled with a delegation to 
certain persons who.are not entitled to the 
karnavastanam it appears to me that jt does 


* not amouns to a complete renunciation of 


the. karnavastanam, for renunciation is 
subject to certain conditions, he provi- 
sion of a payment of Rs. 500 ane future 
maintenance is one of the conditions -on 
which the karnavastanam is renounced. 
Another condition is that the two plaint- 
iffs shall succeed to the karnavam's tight, 
and the recitalin para, 5 that the plaint- 
ifld are tô act sas. the representatives of 


myself thé karnavan", shows that the 7th ə 
e défendant was nôt giving up all his rights law jndicated above. 


but intended ¿to retain the? statuse of 


‘ ekarnavan while relinquishing his powers 
. 


of management. The .document cannot, 
therefore, be treated as an 
(1p 28 M. 182; 14 M. L. J. 415 (F. B.) 


"*Pageot28M.—[Ed] eS 


out*a eis 
nd eut: 


them. They clearly show not only acon- 
ditional renunciation on the part of the. 
7th .defgndant, but a renunciation in favour 
of the plaintiffs that is, strangers as far as 
the karnávastanam isceneerned for they 
are not the nearest anandravans. There 
is, in my opinion, no ground for the con- 
tension that the document should pe dis- 
tredited and one, part held to be valid 
gnd the Sther invalid. The document 
18 one* and*entire and.relates throughout 
‘to the same subject matter. All parts ot 
it must; therefore, be read together. If 
tlfat is so, the provisions. exhibit the effectin. 


V N V. Remanded for rg-trial. 
(2) 12 M. g19.* . ° > 


115 L O. 1929°° PARAMESWARA NAMBUDRIPAD V. KOYADAN GHALIL SRIDHARAN,. 


MADRAS HIGH COURT. . 
Szoono Civit. APPEAL No. 282 oF 1925. 

š . . December 15, 1927. ; 

' Present :—Justice Sir William Watkin 
Phillips, KT, and Mr. Justice Odgers. 
K.'T-.PARAMESWARA NAMBUDRIPAD ` 

—PLAINTIFF—ÁPPELLANT 

i versus B 

KOYADAN OHALIL SRIDHARAW 

‘NAMB! AR— Darenpant—REsPONDENT. 
Malabar Compensation®for Tenants’ Improvements 

, Act &L of 1900), ss. 8, 10—-Trees of spontaneous growth, 

whether imerovements—‘Improvement meaning of. 

_ Under the Malabar Compensation for? Tenants’ 

Improvements Act, compensation in respect of trees 

of spontaneous growth grown during. the period of 

tenancy can be granted only if they answer the de- 

finition of "improvement" in s. 10. [p 57, col. 1,] 

The word “improvement” in s.10 of the said Act 
has the same meaning as ib, has in s. 3. [p. 58, col. 2.] 

For the appljcation of s. 10 of the Act it must be 
proved that the spontaneous growth in question has 
added to the value of the holding, i.e, the value of 
the holding when it came into-the tenant’s posses- 
sion. [ibid.] 

"Thekkemannengyth Raman v. Kakkesseri Pazhiyot 
AManakkal(1)and Narayani Amma v. Kunchukutti 
Amma (2), referred to. , 

Second appeal against a decree of the 
District Oourt, North Malabar, in Appeal 
Suit No. 342 of 1921, preferred against that 
of 
Taliparamba, in O. S. No. 686 of 1918. 

Mr. K. P. Menon and P. Govinda Menon, 
for the Appellant. 

Messrs. B. Sitarama Rao and K. V. P. 
Karunakara Nambiar, for the Respondent. 

JUDGMENT.—The appellant has ob-* 
tained a decree for redemption and has 
been ordered to pay compensation in re- 
spect of trees of spontane growth grown 
during the period of*the tenancy and glso" 
in respect of certain reclaimed lands called 


karinilam. As regards the trees of spont- ` 


aneous growth, it is found by. the District 
Judge that they grew during ths period of 
the tenancy and that although they may 
have replaced the trees cut and burnt down 
by the tenant, they add to the value of the 


holding and that the land would hg worth- : 


less as soit for punam if they were not on »* 
He has further held that they angwtr the 
definition of'improvement' on the gtrength 
,not ofs.3 ofthe Act (Compensation for 
Malabar Tenants’ Improvements: Act I of 
1900), which defined the word ‘improve- 


ment’ but 6n the stréngth of certain remarks ° 
The first: . 


in two judgments of this Court. 
one is that ef MT, J'ustice Sadasiva Iyer, J., 
in Thekkemaynegath Ramanr v. Kalskesseri 
Pazhiyot Manakkal (1) “s. 10says (as I under- 
stand it) that trees afd plants ef spon- 


(1) 27 Ind. Cae. 989; 28 M. L. J. 184; 2 L, W. 435, 
= e . r 


yoe e. 
LO 
. a 


tbe Court of the District Munsif, - 


57 


taneous growth during” the period pf the 
tenancy must also be considéred as improve- 
ments made by the tenant’? It is not 
suggested that the trees and *plants of 
spontaneous growth cannot’ posaibly be im- 
provements within the mêaning of the Act 
and the question of whether such trees were 
improvements, although they were not the 
‘product of work’ and did not add to the 
value ef the land, has not been considered 
by the learned Judge. That remark has 
no application to thefacts of the present 
ease. Thesecond ease relied upon is in 
Narayani Amma v. Kunchukutti Amma (2) 
where the present learned Chief Justice 
then Coutts- Trotter, J., says ‘$I do not think 
it is necessary in an Act so loosely drafted 
as this to follow Mr. Menon's minvfte 
deductions from the language of ss. 5 and 6* 
and say that the Act enacts that a tenant 
who passively allows trees to take root 
and grow on the land is‘making improve- 
ments’ within the meaning ofthe Act, I 
think it. is. sufficient to say that 
the Act in enumerating certain things 
for which the tenant should be given 
compensation, the great majority of 
which can be properly described as im- 
provements made by him, includes in the 
list spontaneously grown trees which can 
hardly be properly described as ‘improve- 
ments’ and certainly cannot be said to be 
made by him or anybody else. Iam, 
therefore, of opinion thatthe Act awards 
compensation to the tenant in respect of 
all spontaneously grown timber left on the 
Rolding on ejectment which came into 
existence either during the term of the 
tgnant or thatof his predecessor, provided 
that no compensation has already been paid 
for it," Although, therefore, the District 
Judge has found that these trees were not 
the prodtct of work within the meaning 
of 8.3, heh&s held in accordance with the 
above decisions that they do constitute an 
improvement within the meaning of s. 10 of 
the Act. hen the learned Judge in 
Narayani Amma v. Kunchkuttt Amma (2) 
says: “I think, it is sufficient to say that 
the Act*in enumerating certain things for 
which the tenant should be gjven cam- 
pensation, the great majority of whfch can? 


e be properly’ described as improvements 
m»de,by him, includes in the list spon- ° 


kanêongiy grown trees which can hardly be 
properly described as ‘improvements’ and 


certaifly cannptbe said to be made by him 
ore any body «else,". he may be taken as 


| (f) 40 Ind. Cas. 247; 32 M. L, J, 541; 21 ML, T. 372; 
(1917y Mi. W. N.309. + g 
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meaning that the spontaneously grown treég 
must be deemed to be an improvement, 


aithoughs they de not come within the de. 


finition of improvementin s. 3; butI do 
not think it is e necessary to read that 
meaning into the words, for he further 
says that they cannot be said to be made 


* by the tenants; trees, and crops on land 


can hardly bę said to be made ky the 
agrieulturists but they are the result of his 
work aided by the forges ofnatureand in 
that respect trees grown spontaneously 
would be justas mueh made by the ten- 
ant as any other growth which was due to 
his agricultural work. If, however, the 
learned Judge meant to say that the word 
‘ingprovement’ in s. 10 has a different mean- 
ding to that which the same word has in 
other sections of the Act and has not the 
meaning defined ins. 3, with ail respect, 
we are not prepared to agree, 

It is contended for the yespondent that 
we must give the word ‘improvement’ in 
s. 10 a different meaning to what it : bears 
in other portions of the Act. Section3 cl. 
(3) runs as follows: “ Improvement" means 
any work gr product of a work which adds 
to the value of the holding, is suitable to 

e itand consistent with the purpose for which 
the holding was let, mortgaged or occu- 
pied’, and in the beginning of the section 
there is the proviso, ‘unless there is some- 
thing repugnant inthe subject or contest’, 

: It cannot be argued thatins. 10 there is 
anything absolutely repugnant to the ap- 
plication of the definition in s. 3. Where 
an improvement consists of timber trees or 
other useful trees or plants spontaneSusly 
grown during the period of the tenancy, 
it cannot be argued that such plante can- 
not in any circumstances be an improve- 
ment within the definition in 8. d,Ifthey 
were prbtected or maintained ky the tenant 
and at thesame time added to the value of 
tho holding and weresuitable to it and 
consistent with its purpose, they would 
come within the definition ins. 3, aud, 
therefore, the proviso to that section does 


nof apply. Cases of plants'spontgneouglw 


grown there may be, in which those plantg 
«do*notcomply with the definition in s. X 
put that is*not sufficient, for finless it is 
. impossible to apply the definition in s.*3 
to the word improvement ings. 10, the word 
jn-that sectton must be governed bys. 3. 
On the finding of the District Judge the 
present trees weré “not tin? improvement 
Within ethe Act, for he has found that they 
were nofthe product of work although it 
is clear thata*product of work must in- 
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clude a product which is'the result of * 
natural causes either started or assisted by 
the actof the tenant.* When tress have 
grown tf spontaneougly, it would not be' 
an unreasonable inference that they haye 
been protected” for, as is well-known, a 
tree isįp its early stages liable to be 
trampled upon or otherwise destroyed ; and. 
the fnere fact that it grows up ihtoa tree 
is some presumption thatit has boen pro- 
tecisd. In that view the District Judge's. 


finding pf fast is possiblyaot corsect, but ° 


it is untfecessary here to consider that 
matter for there ie no finding that the 
spontaneous growth in question has added 
to the value of the holding, îi. e, the value 
of the holding when itcame into the ten- 
ant's possession. "The District Judge no 
doubt says, ‘They add to the Yalueof the 
holding for the land would be worthless 
as soil for ‘punam' if they were not on it.’ 
It is, however, admitted that there were trees 
on theland whenit was first leased, asis 
only to be expected when itis described 
as forest, and it was the intention of the 
parties that this forestshquld be cut down 
in places and cultivated under what is cal- 
led ‘punam’ cultivation. In order, there- 
fore, to show what the value of the hold- 
ing was added to, it must be shown what 
the value of the holding was on the date 
of the lease and proved that it hasan en- 
hanced value atthe present time, That 
Ras not been done and it will be impossible 
now to prove this,fact „considering that 
the lease* began a hundred years ago, It 
is, therefore, unn&essary to call for a find- 
ing gn this point. We are, therefore, of the 
opinion thatthe District Judge is wrong 
in stating that these trees are improvements 
within the meaning of the Act for which 
compensation should be given. 

The gecond point raised is that compensa- 
tion eught.not to be given for the karini- 
lam or reclamation of fresh land. The 
District Munsif found that there were no 
ow reclamations but in appeal the District 
Judge *hgs held that some of the karini- 
lams were made since the last lease was 
taken. This is a question of fact which is | 
binding upon us in second appeal and so 
farthe appeal must be disallowed. The 


* deéree will be modified by disallowing the 


compensation awarded for theetrees that 
are of spontaneous growth 'but ein other re- 
spécts tonfirmed.* Parties will pay and 
receive proportionate costs throughout. 

Y. N. Ve 4 ° Decree modified. 
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MADRAS HIGH COURT. 
Crvit Revision Perrrion No. 562 or 1928. 
Apri? 19, 1928. 


i Present:—Mr. Justice Devafldss. 
YAIDYANATHA THEVAR—PzfrrIGeNER 
, versus * . 
Be R. S. MURUGIAYAN CHET'IAR— 
. RESPONDENT. 


Madras L$cal Boards Act (XIV of 1920), s2 35,56 
and 5?—Rules for decision of election disputes, r. 11 
(e)—Improper reception? of vote, what constitytes—- 
Member absent for three montha— Right to be restored 
to membership, whether exists if wot egercised at 
next meeting—Disqualification of memb&r, whether 
can begone into at election inquiry—Secret ballot— 
Voter, whether can be compelled. to disclose for whom 
he voted—Improper reception of evidence and enquiry 
into qualification of voter—lllegal exercise of juris- 
dictiom—Revision—Civil Procedure Code (Act V of 
1908), s. 115. ; 

It is not open toa Court which holds an enquiry 
into an election petition relating to the election of 
the President of a Local Board to go into the question 
of the disqualification of a member after the nomina- 
tion paper is accepted. [p. 62, col. 1.] 

Subbaroya Goundan v. Muthukomarasami .Goundan 
(4) nee Kandasami Chettiar v. Foulkes (5), distingu- 
ished. 

After an election is over it can be contested only 
on grounds set out inr.ll of the Rules for deci- 
sion of election digffutes. [p. 60, col. 1.] 

The phrase "improper reception or refusal of a 
vote" in r, 11 (c) means only improper acceptance 
of a vote, which is on the face of it invalid, or 
refusing to accept as proper, a vote which is really 
proper, but does not include the reception ofa vote 
ofa disqualified person. [p. 60, col. 2.] 

Where a question arises as to the disqualification 
ofa member of the Local Board, the question must 
be determined bya proper proceeding under s. SB, 
Madras Local Board Act and when that course is 
not adopted, it is net opemto a Court which holds 
an election enquiry to go into the quéstion which 
might and ought to have beða determined before a 
different forum. [p. 62,col.1 & 2.] ; 

It is not the policy of the Local Boards “Act or 
the rules framed under itto allow an objection as 
to disqualification of a candidate to be raised in 
an election enquiry which is confined according to 
rules to irregularities and illegalities in the gonduct 
of the election itself and not to anything antecedent 
to it. [p. 62, col. 2.] ° 

Under s. 56 of the said Act itis within the power 
of the Board to restore a member to the Board if 
he fails to attend for three consecutive months 
more than one meeting of the Board. Hut the mere 
exercise of the power at the time not mentibned 
in the Act would not make it ultra vires." It would 


only make it irregular. [p. 63, col. 1.] 4 


"Where memhers who have been absent for three 


consecutive months have been wrongly restored to 
membership they continue to be members till the 
question is decided by the District Judge undens. 5% 
of the Act. [p. 63, col, 2.]* 

Section 33 of the Act which provides that «he 
disqualification of any member would pot invalidate 
the action of the Board, cannot apply toe theeelec- 
tion ofa rendent as there is not a corporate action 
of the Board [ibid.] es 


Where the ballot is a secret,'ballof, it is not 
open to the voter to disclose for whom he voted, 
. nor is it open. to an Glegtion Court which holds an 


s . 
* 7 
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LOO LJ S 
#nguiry toask any voleras t@the way in which ho 
4 "Lo n e 
voted.  [ibid.] 
Tero members of a Union Board ceased to be 
emembers of the Board on account af failure to 
attend the meetings of the Boardefor three consecutive 
months. They, horfever, attended the meeting held 
the next ‘month without obj&ction and” thee follow- 
ing month they were restored to membership and 
took part and voted at the election to the Presi&ent- 
ship of the Board which took place the month 
following. On an election petition diled by the 
defeat&d candidate at the election :e : 

Held, (1) that whether the restoration of the 
absent members was right or not, their names being 
found in theelist issyed by the President of the 
Board for the election, the officer who conducted 
the election was not entitled to go behind the list and 
disregard any vote on the ground of disqualification ; 
[p~ 61, col. 1.] : e 

(2) that no petition having beén filed under s. $7 
of the Act, the question of disqualification could not 
be gone into in an election petition. [p. 62, col. Lie 

Where an Election Court allowed evidence tẹ be 
given as to how a member of the Board voted and 
being not empowered under the election rules to go 
into the question of the qualification ofa member, 
considered this qualification: m 

Held, that a qu&stion of jurisdiction arose and the 
High Court was entitled to interfere in revision. (P. 


64, col. 1j 
Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Distriet Court, East Tanjore, 
at Nagapatam, dated the 9th April, 1928, 
and passed in O. P. No. 20 of 1928. 
Mr. T. R. Venkatarama "Sastriav, for the 
Petitioner. : 
Mr. T. M, Krishnaswami Aiyar, for the 
Respondent. 
JUDGMENT;—The petitioner and the 
erespondent were candidates for the office 
of President of the Union Board of 
Tirtithuraipundi. An election was held on 
27th February, 1928, for the office when 
nine votes were polled. The petjtioner 
got five and the respondent four. The 
petitiqner was declared elected. The re- 
spondent led an election petitfon before 
the District Judge, East Tanjore, who 
held thaj two votes polled for the peti- 
tioner were invalid- votes as the members 
~ who gave the votes were disqualified 
members and in consequence the re- 


e gpondent wab declared elected as Prestdent 


,0f the Union Board of Tiruthuraipundi. 
.'The petitioner has preferred this, revisign 
petition. “There were eleven members on 
the Union Board of Tirythuraipundi ‘of 
whom two Govindaswamy Thevar an 

Varatlarajulu Naidu, tailed «o attend the 
meetings of the Board held on 20th Sep- 
tember, 192% ànd 80th November, 1927. 
They having failed to attend for three 
consecptive months the meetings oi the 
Board, they ceased” to be members of the 


* eonéends, that the 


e 00 . 
Board, ure &'96 eof the Local Boards 
Act. hey, 
of the 23rd. December, 
without amy 
members and they were restored to mem- 
bership a the meeting héld on the 18th 
January, 1928. The election meeting was 
on “he. 27th February, 1928. The District 
Judge held that these two persons ceased 
to be meniberg before the date of the 
December meeting and they not having been 
restored to membership at that meéting, 
their subsequent restoration at the meeting 
of January was not a legal one- and, 
therefore, they were not members of the 
Board and congequently their votes were 
not valid votes. "M. 

Mg. Venkatarama Sastri for the petitioner 
Distriet Judge had 
no jurisdiction’ to go into the question. 
whether any 6f the members of the Board 
who took part in the election. were or were 
not disqualified members. Before con- 
sidering the question whether these men 
were qualified members or not, we have 


. to determine whether questions as to the 


qualification of a member could be raised 
in an enquigy rleating to the election of 
ihe President. In this connection we 
emust consider what the rules governing 
the election are as well as the rules. 
governing enquiries into the conduct of 
elections. The rules for the conduct of. 
election of members to the Union Board as 
well as the Taluk Board and District Board 
are framed under the Act and any enquiry 


into an election offence or an irregularity e 


has to be governed by the rules framed 
for the conduct of elections under the Act. 


The rules for the election of Presidents and® 


Vice-Rresidents provide the course to be 
adopted for the elections. It is not ne- 


cessary for the present purpose to eqnsider - 


the rules* for the election of Presidents 
and Vice-Presidents, but it is necessary to 
consider the rules for the conduct of 
enquiries and the decision of disputes 


relating to elections for, the office of the , 


President and the Vice-President. After 
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by any non-compliance with the provisions . 
owgver, attended the meeting, of the Act or the rules made thereunder.” 
er, 1927, ostensibly In this case the only portion of r. (c), 
objection by the other, 


which is applicable, is the phrase, “by the. 


improperereception or erefusal of a vote.’ 
The question narrows itself tb this, whe- 


thet in-this cade there was an improper . 


receptione or refusal of a vote. If thete' 
was no improper reception op refusal, 
then T. (c) would not apply to the c$áse. 
What is considered tq be the improper 
e, . 
reception of the vote ig the acceptence 
of the two vetes of the so-called *disqua- 
lified mefnbers. The phrase “improper re- 


.Geption or refusal" means only improper 


acceptance of a vote, which is on the 
face of it invalid, or refusing to accept 
as proper, a vote which is really proper. 
It is argued by Mr. Kriswhnaswamy Aiyar 
that the improper reception sould also. 
include the reception of a vote of a 
disqualified person. At the first blush 
it may appear to bea proper contention. 
We must see what the policy of the Act 
is and what is the policy which governs. 
the rules. In the case of voters a voters’ 
list is final. At an election enquiry ithe 
qualification of a voter cannot be gone into, 
for opportunity is.given to voters and others 
to object to the correctness of the electoral 
roll before it is finally published, and if 
people do not take the trouble to take. 
proper objections and get the electoral 
roll corrected, they cannot afterwards 
e8mplain of any irregularity in ita pre- 
paration. It is unnecessary to dwell on 
this portión of thg ease. at any length, 
for the rule clea:fy lays down that the 
electaral roll shall be ‘final. But in the 
case of members of the Board, there is: 
no such rol. It isargued, and very pro- 
perly argued, by Mr. Krishnaswamy Aiyar 
that there is no rule with regard to the 
list of members and, therefore, the rule 
as to «electoral roll cannot apply to the 
present ease. No doubt, there is no rule 
which prqyides for the preparation of a 
mémbers' list; but when  persóns are 
allowed “tg act as members and'the Pre- 


an election is over, it can be'contegfed on esidenj “sgnes. notice to the members to 
several grounds set out in r. ll. Accord-, attend the Board meeting, and at the 
ing fo that rule an election may be set, meeting; if they give their- votes, the 


aside on,the*ground of the comfnission of 
election offences, procuring the result of 
the election by corrupt practices or by 
hising conveyance, ete., and *cl. (c) is as 
follows: ‘‘The result of the election, has 
been materially affectetl by An? ipregularity 
in.reppeot of a nomination paper, by ths 
improper ‘reception or refusal of a vote, or 


votes cannot be disqualified on the ground 
that there was a disqualification attaching 
to ethe, member. Whenever „ther is any 
disqualification attaching to a? member; 
(such disqualificatidns gre set ont seriatim. 
in ss. 99 and 56) and when’ there is a 
dispute .ae to whether a member is quali. 
fied.or not, the: course as provided under 
aR aan * * e. eU LZ ^ 


e ¢ 


“member of a Local Board is 


P. e 
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received, would the Cours be e prevented 


pursued. Section 57 runs as _ follows: , from considering whether they are legal 


“ Wherever itis alleged that any person 
who kas been efected or appointed as, 
fiisqualified 
under s. 55 er 8. 56 and such persoh does not 
admit the allegation, of whenever *any 
member is himself in doubt vghether or 

t he has become disqualified for office, 
gueh methber or any other membe? may, 
and the President, at the request of the 
Local Board shall, apply ‘to the Di8trict 
Judge of the District in which the area of 
the Local Board is situated. e 

“(2) The said Judge, after making such 
enquiry as he deems necessary, shall de- 
termine whether or not such person is 
disqualified unders. 55 or s.56, and his 
decision shall be final." 

The two persons mentioned above attend- 
ed the meeting held in December and they 
were restored to their office at the January 
meeting and they took part in the election 
at the February meeting. It is contended 
by Mr. Krishnaswamy  Aiyar that the 
restoration of these persons, at the January 
meeting was ultra vires and, therefore, 
they were not members at all The ‘re-. 
storation of a member who has vacated his 
seat owing to non-attendance for three 
consecutive months under cl.(h) of s. 56 
is provided for by cl. (4) of s. 56 and, 
therefore, the Board is competent to restore 
a member to office, the only condition 
being that the restoration shall be at the 
next meeting. Jt cannot, therefore, be said 
that the Board acted ultra vires in restoring e 
these persons. I reser¥e for consideration 


or not? This argument overlooks the fact 
that their names would not he found in 
the list supplied to the polling officer, and 


if such persons are npt members or were 


never members, their votes cannot be said 
to be votes of members. The two peons 
named above were elected to the Boards 
and their election was duly notified and 
under the law they were éntitled to hold 
office for three years. By their non-attend- 
ance for three consecutive months at the 
meetings of the Beard, they ceased to be 
members under cl. (A) of s. 56 but that 
clause is again subject to the power of 
the Board to restore them to office. 

Mr. Krishnaswamy Aiyar strongly relies 
upon Nell v, Longbottom (1) and Bland v. ° 
Buchanan (2) as supportirfg his contention 
that the Court which holds an election 
enquiry is entitled to consider the quali- 
fication of the member who votes at an * 
election. In Nell v. Longbottom (1) it was ° 
held that where a person was disqualified 
under the law to register a vote, 
the disqualification of the voter could be 
gone into in a petition challenging the 
validity of an election. This case was fol- 
lowed by Justice Darling in Bland vs 
Buchanan (2). These two cases have no ap- 
plication to the present ĉase, as s. 87 of 
the Municipal Corporations: Act of 1882, 
(45 & 46 Vict. c. 50) distinctly lays 
dewn that all Municipal elections may 
pe questioned by an election petition on 
the ground: “(b) that the election was avoid- 
ed by corrupt practices or offences against 


the question whether they ought or ,cught thi$ part committed at the election; or (c) 
not to be restored at the next meeting. *that the person whoseelection is question- 
They were reatored rightly or wrongly to ed wasat the time of the election digquali- 
their office and they acted as members. fied, or (d) that he was nos duly elected by 
That being so, their names were faund in a majosity of lawful votes". Seeing that 
the list, Hx. B, which was issued, by the s. 87 distigctly lays down that aħy Muniei- 
President of the Board, for.the election pal election may be questioned on the 
and the officer who conducted the election ground that the person whose election is 
was not entitled to go behind the’ list questioned was at the time of the election 
that was supplied to him and Teject «any. disqualified and that he was not duly 
vote on the ground that the person whose elected by a majority of lawful votes, the 
name was mentioned in the Tis was ae Court, could*consider not only.the quali- 


' disqualified, person and, if he. was not, fication of the candidate but also the law- 


entitled to reject that vote, I find it, fulness ofthe vote. Itwas fontenddd in 


difficult to see how the Court which holds 
&n enquiry into the conduct of the election 
can say ¢hat that vote has been improperly 
received. e Ín'this connection jt is urged‘ 
for the regpondent that if the President 
or the candidate brings any two ‘persons 
from the street who" have, nothing to do 
with the Board and if their votes were 


$ . EE - = . . 
. No 


Nell v. 1$ngbottom (1) thats. 42 of the 
eAct which validates acts, donè notwith- 
standing the disqualification, was a bar to 


an @nquiry into the lawfulness of the vate, 


e 
(1)°(1894) 1 @ Be 767; 63 L. J. Q. B. 490; 10 R. 193; 
FOL. T. 499.° - 


»(2)*1901)2 K. B?75; 70 L.J.K. B.480; 66 AP, 
404; 49,W. R. 601; 84 L, 1. 390; 17 L.I R. 348, ^ 


Justice Dayo in delivering the judgment 
of thé Bench ogServed after referring te 


s. 42 (1): “When, however, we refer to 8. 87, 


sub-s, (l)ewhich provides that a Municipal 


election may be-questioned by an election® 


petition pn the ground that the person 
whose election is questioned was not duly 
elected by a majority of lawful votes, 
it is clear that, although in ordinary 
cases the* act of an unqualified person 
could not bè questioned, on an” elec- 


- tion petition the question whether a parti- 


Board and who 
. to 


cular yote isalawful vote is intended to 


be raised and decided.” In r. 1l 
(c) the word ‘lawful’ is not used 
before the word ‘vote’. This evidently 


has escaped the notice of my brother 
Ragesam, J., when he delivered the judg- 
ment in the case reported as Devasigamony 
v Sethuratna I§er (3). As already remark- 
ed, cl. (c) of*r. 11 speaks only of improper 
reception or refusal of a vote and there is 
no question of the lawfulnegs ofthe vote. 
That being so the English cases cannot 
apply to the present case. In Devasiga- 
mony v. Sethuratna Iyer (3) this question 
did notactually arise. The question there 
was whether a President of a Taluk Board 
who was an ex officio member of a District 
subsequently ceased 
be President of a Taluk Board 
also ceased to De a member of the District 
Board notwithstanding the restoration to 
the Taluk Board. In considering that 
question no doubt, Mr. Justice Ramesam 
observed that the Court could go into the 


question of the competency or the dis-, 


qualification of a voter. He observes at page 
367*: "I, therefore, decide thatthe validity 
of the vote of Mr. Pethachi Ohettiar can be 
and gught to be decided in this election 
petition.” With very great respect I am 
unable to follow this dictum.. In the Palni 
case .whith I disposed of some fime ago I 
held’ thatit was not open for a Oourt 
which holds anenquiry into an election 
petition to go into the question ôf the dis- 
qualification of the candidate after the 
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voter must be gone info in this enquiry 
because withoutcofisidering that the valid- 
ity of the election cannot be considered. 
Whether a person is a member or not, the 
doubt of his being a member, can be de-- 
termjned by a proper ‘proceeding under s. 
57 and when that course was not,adopted, 
is it open to a Court which holds an elec- 
tion enqfliry to go into the question whith | 
mijghé and ought to have been determined 
before a different forum. Section 57 pré- 
scribes the forum for the determination of 
such questions and in, the absence of an 
enquiry ‘ander that section, the Court 


which holds the election enquiry must 
accept persons who act as members. 
The object of the rules both under 


the District Municipalities Act as well as 
the Local Boards Act is to prevent the de- 
feated condidate from raisinge questions 
asto the qualification of voters whose 
names areonthe roll of voters and the 
Court is not permitted to embark upon an 
enquiry into the questions which could have 
been and ought to have been:decided before 
the final electoral roll.is prepared. Simi- 
larly, in the case of members of the Board 
or Union Board, it isnot often to the Oourt 
which holds an enquiry to consider the 
question of the qualification of the mem- 
bers which, asI said, could have been or 
ought to have been raised and determined 
before adifferent forum. The candidates 
for the President's place, as in this case, 
ceuld have moved the District Judge after 
the January meeting. It is opposed to all 
principle to allow efther df them to raise 
an objection to te qualification, of the 
members when they cold have done so 
. before and itis but putting a premium 

upon pettifogging to allow the defeated 

candidate to raise such an objection when 

he figds that the members whose qualifica- 

tion he could have questioned before, but 

whom, fe expected to vote for him did not 

vote for him but for the other candidate. 

Apart from the morality of the thing it is 

net, the Policy of the Act or the rules 


nomination paper was accepted. The de-* framed under itto allow such an objectiou 


cisiéns of Wallace, J., in Subbaroya Goun- 
dan v. Muthukomarasami Goundan (4) and 


Rantesagn, P, in Kandasami Chettiar v. 


Foulkes.(9)* do not touch te present 


point. A . : . 
It is urged that the qualification of a 
8 87 Ind. Case363; A. $£ R.1925 Md. 1034. e 
4) 97 Ind. Cas. 581; 51 M. L. J. 265; (1926) M. W.N. 
*. 


628; 24 L. W. 606; A. I. R. 1926 Mad 1001. 


(5) 92 Ind. Cas. 100; 24 L. W. 213; A. I,R.. 1926 Mad. 


396. e e, ee 
Page of 87 Ind. Gas] : 


eto berais8d inan election enquiry which 


is confinetl according to rules to irregular- 
ities and illegalities in the confluct of the. 
election itself and not to anything anteced- 
ent to it. .* $ 
The next question is whether these two 
' persons were properly restored to office or 
not.. Segtión 56, c), (4) runs as follows: 
“I n the case of & person whọ “has ceased 
to be a member in eonsequerice of failure 
to attend meetings, the matter shall be 


e 

e * e . 
e [ J ik 
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meeting of the Local Board which may at 
that meeting restore such person to office." 
When the law pyeseribes that -at the next 
. Meetiig ofthe. Board such persons may* 


be restored to ofice, itis not open to the . 


Board, to restore them at,any future time. 
_It is asked what is to happen if the 
gident of the Board whose dufyit is to 
report tbe failure of members to attend 
meetings of the Board, dues not doso. If 
the President does not inform the Board, 
it is opento any one of the members to 
“bring “it to the:totice of the Board at 
its meeting and have the persons restored. 
The delinquency of or failure to do his 
duty by the President would not be a’ 
sufficient ground to overlook the: plain 
meahing of cl. (4), and interpret it in a 
way different from its plain meaning, If 
the restorationis not to be at the next 
meeting a person who failed toattend two 
meetings for three. consecutive months in 
1927, might be restored in 1929. There. 
is nothing to prevent a Board from doing 
that. Such an action would be irregular. 
But Mr. Krishnaswamy  Aiyar's conten- 
tion is that swch a restoration would be 
ultra vires. This contention I am not pre- 
pared to uphold. It is within the power 
of the Board to restore a member to the 
Board if he fails to attend - for- three con- 
secutive months more than one meeting of 
the Board. But the mere exercise of the 
.power atthe time not mentioned in the 
Aet would not make it.ultra vires. It 
would only make it: irregulag. In this 
-view it is unnecessarywto consider the case 
relied ‘upon by Mr. Krishnaswamy Aiyar, 


such as Attorney-General v..G. E. Ry. (6). ethe list. But to allow the candidate to 


‘In this case the two members were no 
doubt restored to office, But the restora- 
-tion was an irregular one. Mr. Venkata- 


rama Bastri contends that the provisions ` 


of s, 56 are subject . to the provisions of 
8. 57 and till the District Couft determines 
whether 


to office or not they should be eonsidgsed 


as qualified members under cl. (3),of s. 57.* 


If a petition is presented under & 57 no 
‘doubt till the disposal ofthe petitioh the* 


person whose qualification is challenged * 
remains a qualified member but that does ° 


not mean that tbe person who has already 
vacated.his seat by reason of the failure to 
attend for three consecutive months more ` 


than one*meeting, becomes a* tgmporary - 


member tell the -disposal of the petition. 


6) (1880) 5 A: C. oes $i d. Ch. 545;,42 L. T. 810; 


( 
28 W R. 769; 44 J. P. 648 
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‘Where às in this casg the pergons have 


been restored to membetship® and if the 
legality of the restoration is unquestioned, 
till the question is Meus by jhe District 
Judge they continue to he members. 

As regards *the Corporate Act of the 
Board itself, s. 35 provides that the dfsquali- 
fication of any member would not ineali- 


date the action of tha Board, But thee 


election of a President is not a corporate 
aetidh of the Board and, therefore, s. 35 
cannot apply to an election like this. But 
in the view that [have already expressed, 
it is unnecessary tb consider whether these 
persons continued to be qualified members 
till the disposal of a petition under 
8. 57. : 

. Another question which has not been 
raised in the lower Oourt is this, whether,a 
Oourt which holds an election enquiry can 
allow evidence to be adduced before it as 
to the way inwhich& voter voted? The 
ballot in this case was a secret one. Ac- 
cording tor. 4 the voter shall then proceed 
to the place set apari for the purpose and 
there place a mark against the name of the 
candidate for whom ke wishes to vote. He 
shall then fold up the slip so as to conceal 
his vote and deposit the same in a ballot 
box placed in the view of the Presidente 
or the presiding member. The ballot being 
a secret ballot, it is not épen to the voter 
to disclose for whom he voted, nor is it 
open toan Election Court which holds an 
enquiry to ask any voter as to the way in 
which he voted. Itis open to the Elec- 
tion Court to ascertain whether the 
person who voted was a voter or not, and 
if he was, whether his name was in 


question the voter as to whom he votgd for, 
is I think not permitted even though not 
expressly by any rule framed under the 
Act. In 35 & 36 Vic. c. 33, ss. 12 and 
4, it was laid down that & voter shall not 
be compelled to diselose for whom he 
voted. ‘he very object of the secret ballot 
is to prevent.the knowledge as to how the 
Rote’ was cast being published and the 
mere fact that a person presents an elevtion 
petitión objecting to the election ofa can- 
didate does not empower the Gourt to allow 
evidence *o be given as toehew a voter 
voted. If such a course is allowed, any de. 
feated candidate might cite almost all the 
votegs to come and “Say fer whom they 
voted. Apart from the difficulty of che ck 
ing the correctmess of the statement, where 
a voter ddes nojsign hie name and there 
‘Weing no other means of identifying thy 
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. vote, it ig opposed to publie policy to al- 


“low a«persoh w 


“ad to deal with it. 


voted secretly to declara. 
afterwards that be voted for X or Y. The 
danger that I have indicated is seen 
in this case. The voter whois said to haves 
voted for, the petitioner said that he voted 
for th8 respondent and the District Judge 
hag to disbelieve him. It is outside ther 
province of an Election Court to allow any 
candidate «o examine the voters to show 
how the voters® voted, The Court ifonly 
entitled to consider as already observed 
the correct reception and the coryect refusal 


of the vote. 


Mr. Krishnaswamy <Aiyar contends that 
thé lower Court madè only a mistake in. 
interpreting the law and, therefore, a peti- 
tio under s. 115, Civil Procedure Code, 
dod notlie. Į thinkin this case the Dis- 
trict Judge ngt merely committed an error 
oflaw.but did things which he had no 
jurisdiction to do. In the first place he 
allowed evidence to be givea as to how a 
member of the Board voted and secondly 
being not empowered under the election 
rules to go into the question of the quali- , 
‘fication ofa member, he considered this 
quali&catiom That being so, a question, of 
jurisdiction arises and this Court is entitl- 


In the result the petition is allowed and 
the order of the lower Courtis set aside 
with costs hereand in the Court below. 


Y. NY. Petition allowed. 


* e 
Hi e 
MADRAS HIGH COURT. E 
e Runs Revision Cass No. 865 or 1928, 
Senakat REVISION PETITION No. 721 ae 
oF 1928. : 
«`° o “December 6, 1928, : 


a? :—Mr. Justice JacRson. 
0.5. VENE BARAMA IY ER ACCUSED- 
` PsTITIONEL | i 


ec e — versus horde 
T. M. SOUNDARARAJA IYYENGAR 


LL CouPLaINANT —RESPONDENT. e 
Criminat Procedurt Code (Aa V of 1898)32597- 
Disċharge of accused on account of non-appearaifco 
. se 
et d 
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of complainant—Non-appearence, excise of—De novo 
trial, whether necessary . 

If a Magistrate discharges ah accused person 
because of the non-appearance of the complainant, 
under s. 253, Code of Orimigal Procedure, and sub- 
sequently , egcuses that non-&ppearance, fie must. 
proceed dg novo. But whey no evidence was re- 
corded in the first trial and the omly irregularijy 
lay in the Magistrate failing to fake a éresh sworn 
Statement, the proceedings cannot be regarded as 
ilegal. @ sa 


e. . 
Petition, under ss.435 and’ 439 of ‘the 
Codg of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of thee Sub-Divisioñal First Class 
Magistrate, Erode, dated the 27th June, 
1928, in C. C. No. 69 of 1928. i 


Mr. K. S. Jayarama Iyer, for the Peti- 
tioner. , 

Mr, S. T. Srinivasa Gopalachazi, for the 
Respondent. 

Mr. Vasudevan, for Public Prosecutor, for 
the Orown.. f 


ORDER.—Petitioner was discharged 
because of complainant's absence. The 


complaint was then taken up again and 


the trial proceeded and it is urged that 
this was illegal, lf a Magistrate discharges 
an accused because of the non-appearance 
of the complainant under s. 259, Code of 
Oriminal .Procedure, and subsequently 
excuses that non-appearance he must 
proceed de novo. None of the evidence ` 
rgcorded in the first can be carried over to 


| 
the second case. 


In this case no d pan had been record- 
ed. The Magistrate was asked to"proceed 
de novo, and his only frregularity lay in 
his failing to take a sworn statement. I 


cannot see that accused was prejudiced 
-by this irregularity and dismiss the peti- 


tion. 


Y. N. V? Petition dismissed. 
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>.: LAHORE HIGH COURT. `- 
--.OsfurAL-APPEAL No; 1387 or 1928. 


Présent :—Mr. g ustice Fforfaand 

. . ». Mr. Justice Jai Lal- ° ;e 

"^ | «EMPEROR-—APPSLLANT - 
POE . versus - “e — 

. 4 -.OHIRAGH-—AcopsED —R&SPONDENT. 

Penal Cofe (Act XLV of 1860), s. 873—PoSsesgion 
of minor girl by brothel. keeper—Presumption. 

When the accused is proved to have’ obtained, pos- 
session of a female under the age of 18 yearsand is 
proved te be a pesson who occupies or manages a 
brothel, then he is to be: presurhéd to have obtained 
possession of that girl with'the intent that he shall 
use her for the purpose of prostitution. 


Oriminal appeal from an order of the 
Magistrate, First Olass, Gujrat, dated the 
92nd'June, 1928. 

Mr..C. H. Carden Noad, Government 
Advocate, forthe Appellant. . . NONE 

“Mr. Fakir Chand, for the. Respondent.. . 


. JUDGMENT. 
Fforde, J.—The respondent Ohiragh 
and one Abdul Sattar were tried by the 
learned Magistrate, the former under s, 373 
‘of the Indian Pgnal Code of having bought 
Walayati Bibi, a girl under the age of 18 
years, for the purpose of prostitution, and 
the latter of having sold. her for that pur- 
pose. The learned Magistrate convicted 
- Abdul Sattar of having sold.the girl for 
the purpose of prostitution but acquitted 
-Ohiragh for having bought her for that 
purpose. Against this acquittal the Crown 

has brought the, present appeal. 
“The learned Government Advecate con. 
-tendedé¢hat the decision of the Magistrate 
. is-on his-own findings upon the evidence 
palpably wrong. The learned. Magistrate 
has found that.it has been established 
beyond all possible doubt that the age of 
Musammat Walayati Bibi at. the time she 
was sold was not more than fifteen years. 
He -has found that Ohiragh, liveg in a 
street which is occupied by pernas and he 
has stated in his judgment that “the pernas 
of that» place have got a sepafate street 
and the mode of their lifecan remain con- 
cealed fromthe view.of blind peffsoss 
The learned Magistrate has- also found 
‘that this girl was living in Chiragh’s 
house at the time that the complaint agains 
him was instituted.. "E 3 
The defence was that the girl had been 
bought by *'Olüragh's wife , Musammat 
Nawabo fqr the purpose of giving her in 
marriageto one Ferdze, Musammat Nawabo's 
brother. The prosechtion case, on the 
other hand, is that this .girl was bought 
by Ohiraġh for the sum of Rs. 375 and 
S sx 8 DES i 
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Prought to his house for, the” purpose of 
subjecting her to prostitution.  Feroze, 
who according to Musammat Nawabo had 


: ° agreed to marry this girl, was produced as 


a defence witndss,and itis a remarkable 


| fact that he did not say one word ‘about 
any intention of marrying this girl om of,- 


any arrangement having been made on his e 


‘behalf in that regard. His evidence is 
simply directed to showing” that amongst 
pernas wedded wiyes do not prostitute 
themselvespand most of the defence wit- 
nesses have been called for that purpose. 
A number of them declare that pernas do 
not permit their wives to be used for the 
purpose ofprostitution buf they admit that 
they do use their daughters for that prqfes- 
sion and.Feroze has stated that bis Qwn 
‘sister is a prostitute. Musammat Nawabo, 
-who Mr. Fagir Chand. now states had 
bought this girl for the purpose of the 


. marriagearrapgement I havereferred above * 


on giving her evidence in the. witness-box, * 


hasdenied thatshe bought this girl. She 
has said that she raised a certain sum of 
money by the sale of ornaments for ‘the 
purpose of helping her. sister a prostitute 
to build & house, and Feroze has cor- 
.roborated her in this and stated that, thee 
sister got that house actually built some 
eight or nine months béfore the trial of 
this case. The prosecution, on the other 
hand, have produced the scribe of the docu- 
ment, whereby the divorceto Musammat 

Walayatiwas.effected, who declares that 
e asum of Rs, 375 was paid on the occasion 
of this divorce, and there are other wit- 
nesses who corroborate that statement, 

It seems to me upon the evidence that 
we have been taken through that, there 
can be no doubt:at -all-that Chiragh had 
bought, this girl from Abdul Sattar, but 
whether hg or his wife procured the money 
for this purpose is not very material in 
order to establish an offence under. s, 373 
of the Tmdian Penal Oode. All that the 
(Grown have to prove is’ that the accused 


* bought or hired or otherwise obtained 
galya: poseen of a person under the.age of 


, eighteen years withintent that-that per- 
,80n should be employed for the pyrpose of 
prostituti@n, and if the accused is .proved 
-4o have obtained possession of. a: femal 
“under the age of 18- years and. is: prove 
to be:a perdbn who Sccupies.or manages 


a brgthal. then, he is to be presumed to * 


' have obtained Possession of that girl with 
fhe éntenf that.he shall suse, her for the 
purpose of prostitution. , i jS 


In my judgment therecan be no doubt 


„matters as intention, knowledge, ete, [p. 86, col. 2] 
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business of usin 


3 women for the purpose 
of prostitutioh. 


There can be no doubt 


that his house was being used for that * USS ys 


purpose, and it is admitted that this girl 
was feunfi in that house in which he 
ang his wife together live. Upon thesee 


. facts the onus was cast by Explanation I gi 


to s. 373, .Iodian Penal Code, upon the 
accused to rebut tho presumption thit he 
obtained possession of the girl with intent 
that she should -be u&ed for prostitution. 
That presumption hag hot been rebutted 
and, in my judgment, the learned Magis- 
trate should, upon his conclusions and upon 
thé evidence, have found that the case 
against Ohiragh. had been established. 


e Th$ finding of the learned Magistrate is, 


fn fay opinion, obviously wrong and accord- 
ingly the Orawn appeal must be accepted. 
The acquittal of Ohiragh must be set 
aside and the respondent convicted under 
8.373, Indian Penal Code. * 

The question remains what punishment 
should be imposed forthis offence. It is 
obviously a serious crime for which the 
Penal Code provides a miximum punish- 
ment of tene years’ rigorous imprisonment, 
with or without fine. Having regard, 
however, to the fact that Abdul Battar, 
who sold the gérl to the respondent has 
only been sentenced to one year's rigorous 
imprisonment without a fine and also hav- 
ing regard to the age of Ohiragh which is 
between 60 and 70, we are inclined to treat 
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A blow on the head with a lathiinflicted with ° 


medium violence is not under ordinary cirotmstances 
an act likely to cause death, and where death is 


to cause death itis safer andy sounder to convict the 
accuseg under s. 326 rather than s. 304, Part IJ, gf 
the Renal Code [p. $7, col. 2.] y e j 
Crimingl appeal from an order of the at 
ons Judge, l'erozepore, dated the 3 
April? 1998, MEM 
. Mr. Nawal Kishore, for the Government 
Adv*oate, for the O pposite Party. 


JUDGMENT.—The facts of this case 
are simple, Several men were collected in 
the village talking and joking and one 
Khewna became annoyed with one Sucha 
Singh. Eventually Khewna weni away 
and came back in about half an hour's 
time, walked up behind Sucha Singh, who 
was sitting down, and struck him twice 
on the head with a lathi. One blow was 
severe, fractured the skull and caused 
death, the other slight, causing an injury 
40x4" of an inch, Khewna has been 
found guilty under s. 304, Part. IT, Indian 
Penal Oode, and sentenced,to eight years’ 
rigorous imprisonment. 

The assessors were all of opinion that 
he was innocent. Their statements were 
not satisfactorily recorded. The first man 
Sodhi Oharan Singh gave a full state- 


h a blow, in the absence of thtentfon . 


ment, saying that as there was no motive, : 


the accused was not proved to have eom- 
mitted the murder. He then said that he 
was not satisfied that the accused struck 


the respondent with exceptional leniency, the blows on the head of Suche Singh. 


and give him the same punishment. I 
would accordingly in acceptin E this appeal 
sentence Ohiragh to one year's rigorous ime 
prisonment. 


Jai Lal, J.—I agree, 
B, L. Appeal açcepted. 


— 


LAHORE HIGH COURT. 
ORi1MINAL APPRAL No. 937 or 1928, 
October 26, 1998. nee 

e Present :—Mr. Justice Harrison. 
KHEWNA--ACOUSED—AÀ PPRLLANT 


z 9 versus 

. .EMPEROR-—OrrosrrE Parry, 

e Griminel Procedure Code (Act V of 1898), s. 906 - 
Case. e pith essessor- Duty of Judge to record 
opinon of each assessor im detail Penal Code (Act 
XLV of 1800), sg. 804 IP 526- Deaf 
lhi blow on head—O fence. sas ty one 

In cases tried with tha aid of assessors each of 
the assesscrs should be asked to give his o inien 
olearly ag to what*happened*and he Shoflf then 
if” necessary, be asked to give his opinion on such 


One would have expected the latier por- 
tion to come first and to obviate the 
necessity of giving any opinion as to 
motive. Thesecond assessor Sardar Sohan 
Singh is shown as saying that in his 
opinion the accused is innocent, and 
after the names ofall the remaining as- 
sessoys the, word “same” occurs, What 
was wanted was that each assessor 
should be asked whetherin his opinion 
the accused had struck the blows or not 
and if*he said ‘yes’ he should have been 


. « asked hig views as to intention or know- 


ledge. The last three opinions cover 
the very common case of an assessor think- 
ing that the act has been committed but 
“at the same time that the man” is not 
guilty because the necessary 3Xigredient 
of intentign or knowledge ib net present. 
In all eases each «of the assegsors should 
be asked to give hid opinion clearly as 
to what.happened ‘and he should then, 
if necessary give a further opinion on 
such matters a8 intention, knowledge etc, 


ei 
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In spite of ‘the finding of the assessors/ 
I think the decision is clearly correct so 
far as that KheWna did strike the blows 
and did kill Sucka Singh. Tp Sessions 
.Judge is ‘of, opinion that there was de- 
finite tntention to kill afd that the dccus- 
sad “did not think the blows lakely in the" 
fordinary course of nature to cause, death”, 
«Me has, however, held that even so “such 
blows are commogly known to prove catal", 
and on this finding he has convieted the 
Vos ae under s. 304, Part II, Indian Penal 
ode. - : 
I admit that I have always had the 
greatest difficulty ia understanding ex- 
actly what cases conie within the defi- 
nition of s. 304, Part II. The law takes 
the view that a man intends the 
“consequénees of his acts whether those 
acts be hasty or deliberate, spontaneous 
or prenieditated. Apart from the obvious 


instance of the doctor, who in the faint 


hope of saving life performs an opera- 
tion which is more than likely to fail and 
actually accelerates death, I find it diffi- 
cult to undergtand how a man can know 
that his act is likely to cause death, to 
intend. the natural consequences of his act 
and yét not to intend to cause death. 
Here the finding is that Khewna did not 
think his act likely in theordinary course of 
nature to cause death and this Icannot re- 
concile with the knowledge that it was 
likely to cause death unless we are to enter’ 
into. abstruse analysis of the difference be- 
tween thought and knowledg$ and howe 
far the one precedes or follows upon the 
other. Ina cas¢ like this it seemseto me 
much safer to convict the man of what he 
certainly intended to do, which was to 
cause grievous hurt-—s, 3206, Indian Penal 
Code. e 
Apart entirely from the difficult question 
of knowledge I. doubt whether a blow 
on the head with a lathi inflicted with 
medium violence is likély to qause death 
and I*would put it this way. Are the. 
chances more than even a man‘so struck 
once on the head will die. 
being 6 to. 4 in favour of his dying, I- 
should be inclined to put it at 6 to line 
favour „of his living. It is of course a 
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"knows it I 


Sa fare frome - 
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one which could have dome serious damage. 
Even, therefore, if for the purposes of 
s. 304, Part IT, the test were, wltich it is not 


whether the blow is in fact likely to cause 


‘death as apart from whether he accused 
think it safer and sounder 
under such circumstances as these to con- 
viet under s. 326, Indian Penal Code. I 
altar the conviction tg one. under 
this section. I am quite certain that 
the accused meant to.cause grievous hurt. 
Ireduce the sentence to three years’ rigo- 
rous imprisonment. . The offence was 
serious and the accused took a cowardly 

advantage of his victim, -. 
A. Conviction altered. 

$ e. 
e e 





LAHORE HIGH COURT. -° 
First Orvit, APPRAL No. 2340 or 1923. 
P Oetober 25, 1928. 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr. Justice Agha Haidar. 
ISHAR DAS-DHARAM OÓHAND— 
— DEFENDANTS—APP&LLANTS 
i l versus MAN: 

BUTA MAL DURGA DAS anp orages 
PLAINTIFF3 AND DEFENDANTS—RESPONDENTS. 
| Civil Procedure Code (Act-V of 1908), O. XLI, v. 1 
—Appeal—Copy-of interlocutory order refusing’ to 
stay suit, whether should be filed with memorandum 
of appeal—Estoppel—Cross-decrees—Pleading set off 
against decree, whether amounts to acceptance of 
decree and precludes appeal. 

Where a Court refuses to stay a suit under s. 10, 
Civil Procedure Code, and decides the ease and the 
aggrieved party prefers an appeal from the decree, he 
isnot bound to file along with the memorgndum of 
appeal a PH ofthe order refusing to stay tbe suit. 

. 69, col. 1. 
iJ iavoluntary act done by a person in pursuance 
of an order ef the Court should not opérate asan es- 
toppel against him and prevent him from enforoing 
the remedy given to him by law. [p. 69, col. 2.] 

Where there were cross-decrees and in an applica- 
tion for execution of his deóree by one of the parties 
egainst the other the latter claimed a set off in 
respect of the amount due to him under his decree, 
and the set off was allowed by the Court : . 

Held that the latter party was not precluded from 
appealing from the decree passed against him merely 
because he had claimed a set off against ¢hat decsee. 
[p. 69, col. P] . MEO 

Mani Lal Guzrati v. Harendra Lal Roy (2)&nd 


totally different matter if several blows “panku Chandra Bose v.Mariam*Begum (3), distingti- 


are strutk or speoial violence is used or 
other blóws are struck on other partsof 
the body in addition, Here a sedond'blow 
was struck.and the Sessions Judge has 
taken this into account, but whatever 
may have been the reason, the second 
blow was. very, slight and there was only 


0*5 


ished. . e 

First appeal from a decreé® of the Senior 
Sub-Jutge, Amritsar, datel the 13th. 
August, 1925. 
e Messrs. Badri Das, Moti Sagar, R.B., 
Nawal Kishore and Chandra Datta, for the - 
Appellants. ri . ik 
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- "Mes&rB. Sardhd Ram and Mehr Chand N with an issue of a transitory character, 


Mahajan,for the Respondents. : 
."JUDGMENT.--On 18th November, 
1927, the firm of IsharDas-Gorakh Ram 
contracted tosell to *the firm of Hakim Rai- 
Dhanna Singh. certain piecegoods known 
in. the market. as” the Delhi Cloth. These 
goods comprised, not.only a large quantity 
of the cloth: which was ready for delivery, 
but also 50.bales which were to be manufac- 
tured by the Indore Mills*arid to: be deliver- 
ed’ at the time spécified im the contract. It 
appears that the sellers tailed to deliver 14 
bales of the “ready” goods; and 35: bales of 
what are described as "forward" goods; 
and they have consequently been directed 
etO pay compensation for the loss caused 
to -th buyers by the partial breach of the 
contract. è 
The sellers have preferred this appeal 
„against the award of damages made by the 
4rial Judge, and the respomlents raised 
two preliminary objections to the hearing 
of the appeal. In the first placeitisurged 
that, as the appellants did not file with 
their memorandum of appeal a copy of the 
order made by ihe trial Court on Sth 
February, 1921, refusing to stay. the suit 
under s. 10, Civil Procedure Code, there 
was no proper presentation of the appeal. 
It is to be observed that the Subordinate 
Judge. pronounced on 13th August, 1923, 
his judgment awarding damages to the 
plaintiffsand that a copy of that judgment 
and also a copy of the decree which followed 
upon’ it accompanied the memorandum of 
appeal. It, however, appears that the 
defendants had, at a preliminary stage of 
the suit, asked the trial Judgeto stay under 
8.. 10, Oivil Procedure Code, pending the 
decision of an action brought by them in 
the:High Court. of Bombay: but the learned 
Judge declined to accede to the *prayer of 
they defendants, and proceeded with the 
trial.of. the suit-and ultimately« passed 
a: déereé against. them: The < suit 
having been decidéd on the merits, the* 
order yefusing to stay it cannot now- be 
impugned-and we are unable to umder-- 
stand why i vas incumbent upon the 
appellante to tile a copy of an order which 


is, of no practical importance to 


Order XLI, r. 1, sgb-r. (1).lays down. 
ethar .the:meémotándum of appeal shall be 
accompanied’ -by a copy, of. tye decree ap- 
pealed from, and (anfess the: Appellate. 
Oourzt-«dispenses therewith)" of the Pug- 
ment: on which it is fpunded;: but can 
wés&y that an inferlocutory order dealing 


either " 


- which isnolonger a majterin controversy _ 
ehétwecn [he parties and possesses 8nly‘a - 


theoreticaf value, shoul® be considered as 
a part of the judgment en whjch the 


. decree is founded? Was it éssential to 


the valid resentation of the appeal thit 
a copy of such an order showd haye 
beeh filed; and should the failure to do so bé 
puniahed with the distissal of the ap- 
peal, if dispensation is net granted, Our 
answer to%his *question' is in the negative. 
It is obvious that the Legislature in enact- 
ing the law quoted above intended that 
the Appellate Court should have’ before 
it all the documents: which are necessary 
for the decision of the appeal and it 
would be useless to place befora it a 
document which ex-concesso is not required 
by either-of the parties for the purposes 

of the appeal. 


Mr. Mehr Chand for the respondents 
contends that & memorandum of appeal 
should be accompanied by a copy of every 
order made on an issue aring between 
the parties, and that it is immaterial 
whether that issue is oris nota matter 
in controversy between the parties in the 
Appellate Court. Indeed, he goes so far 
as to suggest that even the plaintiffs, in 
the event of the dismissal of their suit, 
wese bound to file with their memorand- 
um of appeal a copy of the order in 
question though that order was in their 
avour and wasno longer challenged by 
their adversary. The learned Advocate 

erelies ih support of his argument upon 
some unreported judgment of this: Court, 
in which an interlocutory order was’ held 
to be g@ part of the final judgment, and 
the learned Judges either dispensed with 
a copy of tLe order or dismissed the ap- 
peal om the “ground that there was no 
valid presentation thereof. The judgments 
do pot, however, enunciate any general 
sprinCiple, and it is unnecessary to refer 
to the special circumstances upon: which 
they were based. Whether a particular order 
‘should’ or should not be regarded as‘ ah 
"essential part of the final judgment must 
depend upon the peculiar facts of eaeh case 
and it is neither necessary nor desirable 
to ldy‘ down an: inflexible .rule, Jt must, 
however, be femembered that the Courts of 
Justice exist for the purpose of adjudicat- 
ing upon the- merits: of the dispute 
between thé parties and as observed by 
their Lordships of the Privy. Council 
in Indrajit Pratap. Bahadur Sahiy. Amar, 


. not only hinder” justice, -byt lead to. awarded -against 
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.. : 

Singh (1) the rules of procedure are not 
made. forthe purpose ef hindering justice. 
We decline to place upon the. sub-rule 
in question a construction which would 


absurd results. We -must atcordingly 
hold that it was not necessary fðr the 
appellants to file with their memorantium 
gf appeal a copy 
stay theguit. © - v é r 
* The second preliminary objection rests 
upon certain exesution -proceedings jaken. 
by the, appellantg after the -admission `of 
their Sppeal “in this .Oourt. Mi appears: 
that they too had obtained.a ‘decree for- 
a smaller sum of money against the re8- 
pondents and-that when the latter sought 
to execute the decree..appealed from, the’ 


appéllants in order to reduce the amount, 


to be ‘recovered from them, claimed -a set 
off-in ‘respect. of the amount due-to them" 
under their. decree. This set off was al- 
lowed by thé Court, and Mr. Mehr Ohand: 
argues that the.act' of the appellants in 
enforcing. their claim against the decree 


"from which they had presented this &p-: 


peal, amounted to a recognition of the 
validity ofthee decree; and. that they are 
now precluded from impeaching it. The 
learned Advocate invites our attention -to 
the jugments in Mani Lal Guzrati v. 
Harendra Lal Roy (2) and Banku Chandra 
Bose v. Mariam Begum (3), and other 
Similar judgments, which lay down the 
proposition that.a party who has adopted 


s : 2 
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ofthe order sefusing to ` 
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reprobate in respect of ‘the’ same matter; > 


but this principle bes gfo appYication to 


“the present case. The appellants, ‘instead . 


of paying in cash the wholevof the amount.: 
them satisfied the. 
decree partly ,by payment in cash and: 
partly by surrendering their crosq-decree.- 
against the respondents. When the ex-_ 
ecution of the decree passed against Them . 
was not stayed, they had no alternative’- 
but so satisfy it, and the method -of dis- 

charging their liability adopted by them 

cannot be viewed. as an acceptance of. 

the decreé any more than the payment 

of the entire amount in cash in satisfac-. 

tion of the decree. It would be absurd 

to suggest that an involuntary act done 

by a person in pursuance of an order of” 
the Court should operate as an estoppel, 
against him and prevent him frome en-. 
forcing the remedy given to him by law. 
This preliminary objectién too must, 
therefore, be overruled. 

‘Mr. Moti Sagar for the appellant argues 
that the appeal should be accepted on 
the narrow ground that the judgment of- 
the Bombay High Oourt delivered in.a- 
suit decided subsequent to the presenta-. 
tion of the appeal in this Court operates 
as res judicata, as that judgment not hay- . 
ing been appealed from has now become. 
final. Itis, however, conceded that the 
determination of this plea ofres judicata. 
depends upon facts, which can be proved 
only by allowing additional eyidence to: 


an order ofthe Court and acted upon*it; be produced in the Appellate -Court. 
cannot, after he has enjoyed a benefit Order XLI, r. 27, Civil Procedure Code, 
under that order, contend,that'it is valide no doubt empowers the Appellate Court: 
for on& purpose and invalid for another to admit new evidence, but that power. 
purpose. These *judgments follow the should be exercised sparingly, . It is tobe 
principle enunciated in Tinkler v. Hilder *observed that though the. judgment .of: 
(4) and deal with orders which were passed the. Bombay High Court was proneunced. 
in favour of one party subject to the pay- more. than four yearsago the appellants.: 
ment .of costs by him tothe other'party. have wot, during this long - period, made: | 
Now theparty adversely affected by the any applieation to this . Court? to allow: 
order cannot be allowed te realise the them to produce new evidence;. nor have. 
costs and also appeal. against the order they askedfor leave to add to the memo-: 
which alone gave him the right to re: randum bf appeal afresh ground of ob»; 
cover "the costs. .lhese. cases proceed, jection based upon the plea. of res. judi»: 
upon the well-known principle thata per- cata. The respondents cannot in these. ° 
son cannot be permitted to approbate ande circumstancés be compelled, to cdntest: 
.. . F “3 . : . e thecase on that ground which, as pointed. 
e out above, would involve afrosh fifidiag 
. of fact. RET MEN 
“©. Coming now to the mqrits of... the ape: , 
peal, we are asked to hold that as the 


() 74 Ind. Cas 747; 2 Pat. 676; 501. A. 183; 21 A. 
L. J. 554* 4 P. L. T. 447; A. I. R. 1923 P. C. 128;*1 


Pat. L. R.4345; 33 M. L. "T. 233; 45 M. L. J. 578; 18 L: 
W. 72872» Bom, L. R. 1258;.28 O. W.N. 277; 39 0. 


EU ae e od E. vendors ha agreed to sel the gooda to : 
nd. Qas. 79; 12.0. L.eJ. ; e . i i- in 
() 87 Tna Oaa SL l OW. N 232. theefirm of of Hakim Rat Dhanns Singh, 


(4) (1849) 4 Ex. 187; 7 B. & L. 61; 18 L. J. "Ex. 499; jhe - latter “firma alone was entitled. to 
13 Jur, 684; 154 E: R. 1176. um eMe ; : glaime damages “for the breach of contract; e 
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and that the trial Judge should not have 
passed a decree iħefatour of the firm of 
Buta Mal-Durga Das. The simple answer 
to this contention is that supplied by the 
deed of assignment dated 16th August, 
1918, by which the transactions in ques- 
tion wexe assigned by Hakim Rai-Dhanna 
Singh, to Buta Mal-DurgaDas; andthis in- 
strument has been duly proved by reliable 
évidence. | 

Nor is there any force in the argument 
that the vendees broke the contraet by 
their failure to tender he,- price of the 
goods to the vendors. The evidence on 
the record leaves no doubt that there was 
a rise in the price of the cloth, and the 
sellers consequently sought to avoid their 
liability to deliver the goods by raising 
untenable objections. It would have been 
an-aet of supererogation on the part of 
the buyers if they had adopted the formali- 
ty of offering the price to the sellers which 
the latter intended to accept. As enacted 
"by s. 51, Contract Act, whena contract 
consists of reciprocal promises to be 
simultaneously performed, no promisor 
need perform his promise unless the 
promisee is ready and willing to per- 
form his regiprocal promise; and the 
illustration to the section shows that the 
Buyer need not pay for the goods unless 
the seller is ready and willing to deliver 
them on payment. : 

Lastly, we are asked to reduce ihe 
damages on the ground that the plain- 
tiffs have not succeeded in proving the 
market price of the Delhi cloth manufac- 
tured by the Indore. Mills. The evidence 
produced by the pldintifis on this isgge 
has been examined by the trial Judge, and 
after hearing arguments on both sides 
we areenot prepared to dissent from the 
conclusion reached by bim. The evidence 
may not be of the very best, bet it 
stands untebutted and provesethe rate 
prevailing on or about the date of the 
breach of centract. The trial Court has 
aesessed the damages as best ait could 
on the material before it, and the appel.e 
lants have not succeeded in showing that 
the award made by it is excessive or 
erroneous, 

Wor thee affresaid reasons we affirm the 
decree of the fower Oourt and dismiss the 
appeal with cosés, 


A. e Appeal gism tsseg, 


e. . 
RAM BHEJA MAL-AMAR NATH. 12 J. C. 1628 


.LAHORE HIGH COURT. 

MiscELLANEors Pirst IVIL APPEAL 

No. 2614 or 1928, 
February 12,1929. 
Presg~t :—Mr. Justice Addison? 
DHARM'SINGH—JurtiuzNT Desror— 
APPELLANT e 
versus . 
FirgM®AM BHEJA MAL-AMAR - "4 
NATHe THROUGH PARMA NAND-Dzocngg- 
'HoLpsg&—SHAM LAL HASUJA— f 
Acorion- PURCHASER- RESPONDENT, 

Civil Procedure Code (Act Veof 1908), O. XXI, 
Tr. 78,92, O.eXLI BI, v. 1 (j)—Order confirmifig sale, 
appeal from-*-Sale of moveable property, confirmation 
of—Irregularity in sale, effect of ——Remedy of person 
aggrieved, l - " 

An order confirming a saleis not appealable under 
O. XLIII,r.1(j) Civil Procedure Code. Itis only 
the order setting aside or refusing to set aside s sale 
made on an application for setting it aside that is open 
io appeal. e 

A sale of moveable property becomes absolute 
automatically and no irregularity in publishing or con- 
ducting such sale can vitiate it, though any person 
sustaining any injury by reason thereof can in- 
stitute a suit for compensation or for the recovery of 
the specific property and for compensation in default 
ofsuch recovery. ‘ 


Miscellaneous first appeal from an order 
of the Subordinate Judge» First Class, 
Amritear, dated the 8th August, 1928. 

Mr, Hemraj Wadhwa, for the Appellant. 

Messrs. Dev Raj Sawhney and Nawal 
Kishore, for the Respondent. 

JUDGMENT.—In execution of a decree 
a Court ordered the sale of certain shares 
through a broker presumably under O, 
XXI, r. 76, Civil Procedure Code. The sale 
was effected and thereupon-the Executing - 
Court confi?med it, ordered a prohibitory 
order to issue in terms of O. XXI, r.79 (3), 
Code ef Civil Procedure; and directed a 

“transfer deed to be given to the purchaser 
as required by O. XXI, r. 80 of the Code 
of Oivil Procedure. Against the order con- ` 
firming the sale which, aecording to the 
memorandum ofappeal, was passed under 
O. XX}, r. 98, this appeal has been pre- 
ferred by the judgment-debtor under O. 
XLIII, r. 1, (j) and s. 47, Civil Procedure 
Code, on the ground of material irrégulari- 
ty in condycting the sale resulting in a 
oss tathfe judgment-debtor. The appeal is 
resisted by the auction: purchaser, . 

lt was contended on behalf of the auc- 
tipn-purchaser, tbat no appeal Jay, under 

O. XLIJI, r. 1 (j) asthe'order did.not set 

aside a sale or refuse to set aside a®sale, no 
application having been made td the Ex- 
ecuting Court to set it;aside, «This con- 
tention ‘is correct but it appears to me that 
the order of confirmation was not passed 


\ 
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under O. XXI, r. 92 as that rule applies 
only to` immaveable ‘property.. As the 
order was not passed under O. XXI, r. 92, 
no appeal lies unger O. XLIII, r. 1 (A), 


LAJPAT BAI V, SOHNA. 


n* 
JUDGMENT.-The plaintiffsgppellants 


flsiming tobe collaterals in thefourth degree 


of one Har Lal, husband of Musammat lahar 
Devi, defendant No.6,sued fora declara- 


. if an} case; though even if the,property* tion that the aforesaid’. Musammat Ishar 


in this ease had*been immoveable pro- 
perty ng-appeal would have lain As, the 
sale was not set aside or refused to be set 
aside. e 

The sale was in fact a sale of moweable 
property which. becomes absolute automa- 
tically while no irfegularity in publishing 
or condueting such sale shall vitiate the 
sale though dny "person süstajhing any 
injury by reason thereof may institute a 
suit for compensation or for the recovery 
of the specific property and for compensa- 
tion in default of such recovery (see O. 


“KAI, r. 78, Civil Procedure Code). 


It is opvious that the order of the 8th 
August, 1928, passed by the Executing 

ourt was not appealable under s. 47 of 
the Civil Procedure Code and this con- 
tention was not seriously pressed. I have 
no hesitation in holding that no appeal 
lies and I, therefore, dismiss the appeal 


with costs. - : 
R. L. ° Appeal dismissed. 


— 


LAHORE HIGH COURT. 

' SEconp OivIL APPEAL No. 592 or 1927, e 
November 17, 1928. 
Present:—Mr. Justice Tek (hand. 
LAJPAT RAI—PLAINTIFF—APPELLANT 
e Versus 
SOHNA. AND OTHERS—DRFENDANTé— 

RESPONDENTS. : 
Practice—Appellate | Court —New. plea—Pleá ^ of 
limitation depending on facts cannot be raised for 
first time in appeal—Adverse  possession-*-Vacant 
sites—Acts of fugitive nature. i 
An Appellate Court cannot suo motu “take up a 
uestion of limitation and dismiss 4 suit where the 
ecision of the question depends upon an enquiry 
into facts and the question has not begn raised in 
the written statement or put in issue in thee trial 
Court. : E gm» BUT 
Tethering of cattle, keeping dungecakes, build- 


.ing 8 khurli,.passing over and similar act of ae 


fugitive nature cannot either singly: or collectively, 


8100. > 

Second civil appeal from a- deeree of the 
District Judge, Ambala, dated 13th Decem- 
ber 1927, yeversing that of the Sub-Judge, 
Tou lass, Rupar dated 28th, January 
1927. : . . E i 

Mr. Fakir Chand, fer the-Appellant. 
. Mr. Duni Chand, for the Respondents, 


E e “4 . 
"n o . 
. 


. 


extinguish the owner's rights, by adverse posses- , 


Devi held the site in question on the usual 
widow's eatate, that she*had put tlefendants 
Nos. 1t05 in possessionof it about two ears 


before the suit, that these defendants had, ` 


built à khurli and a grass-shed on it and 
had bpened out a passage over it to their 
own property and were setting themselves 
up as &bsglute owners thereof -and that 
these acts of the defendants shall not affect 
their reversionary rights. 

The defendants denied that the site be- 
longed to Musammat Ishar «Devi or to "her 
husband Har Lal, or that the plaintiffs 


were reversioners, and further pleaded “that e 


they (defendants) were the ewners in possés- 


sion ofthe site from the dime of their. 


ancestors. It was also vaguely hinted that 


the defendants were in adverse possession . 
but this plea*was definitely withdrawn by. 


their Counsel before the issues were framed. 

. The Sub-Judge found all the issues in 
favour of the plaintiffs and decreed the 
suit. On appeal by the defendants the 
learned District Judge confirnted the find- 
ingsof the trial Court on the merits but 
dismissed the suit as time. barred, though 
no plea as to limitation had been raised in 
the jawab-i-dawa or put in issue. 

' After hearing both Oounsel at length and 
carefully examining the record Tam of 
opinion that the learned District Judge, 
was-in error in holding that the suit was 
time barred. It is quite clear that a` da- 
cision of this question depended on enquiry 


on facts; and as the point had not been 


raised in the jawab i dawa or put in issue 
it was not open tothe Appellate Odurt to 
take up the question suo motu and dismiss 
the stif as time barred. E 

Even if%t was permissible for the learned 
Judge to gointo the question of limitation’ 
I am of, opinion that his finding is not: 
correct. The defendants claimed to be 


* 8wners of the site in their own right but 


they failed.to establish their title. « The 
site his been found to have belonged to 
Har: Lal from whom it came tẹ his widow 
Musamma Ishar Devi. There .is ho probf 


ofany gift or other alienation by Musammat 


Ishar Devi to defendant8 Nos. 1 to 8. 
They seem te have taken wrongful posses- 
sion of jt. 
event if it was fer a period extending ever 12 
years, could not be adverse against the re- 
Yersiohers especially when there are indica- 


It is clear that such possessfon e 
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. tions on the record that the widow was trial Court. An appeat was preferred in 
not on go6d terms with the plaintiffs and. the Oourt of the District Judge, Ludhiana, 
there had been, previous litigation be by their next friend, also subsequently 
tween ‘them. Mr. Duni Chand for the engaged Mr. Kulwant, Rai, Advocate to 

e respondente concedes that the defendants » prosecute ij. : Mo" 
had constructed -the wall Jound the site At thevhearing it wes discovered that 
during tha pendency of the suit. He alse Ishar*Singh had attained qmajority after 
admits that the acts, which show the asser- the ‘institution of the appeal. The District 
tion’ of ‘a hostile title by the defendants Judge, therefore, rightly held that Mr: 

*were ‘tethering of cattle, keeping dung Kulwgnt Rai could not conduct the appeal ' 
cakes, building a khurliand passing over without a fresh engagement by Ishat 
the vacant site. It is clear that these acts Singh. But instead ofefollowing the pro- 
cannot either singly or collectively extingu- cedure laid down in O. XXXII, r. 12, Civil 
ish the plaintiff's righíg This*being so, Procedure Code, and c#lling upon qfondam 
no question of adverse possession or time minor (who was not present in Court) to 
bar arises in the case. Qo elect whether he intended to proceed with 

I aecept the appeal, set aside the decree the appeal or not, he dismissed it ‘for want 
ofthe learned District Judge and restoré of prosecution.’ 


that pf the trial Court, decreeing the plain- There is no doubt that this procedure 


"tiff'asuit with costs throughout. was entirely illegal and the learned Counsel 
"R.L. e ' Appeal accepted. for the respondent has expressed his in- 
ars j ability to support it. He concedes that 

—€— a notice should have been issued to Ishar 

. : e ~ Bingh to appear and prosecute the appeal 

1 or drop it. 

; j : "We accept the appeal, set aside the 
LAHORE HIGH COURT. order of the learned District Judge and 
Srconp OrvinL ArPmaL No. 1737 or 1924. " remand the case to him fer disposal in 
February 4, 1929. ` accordance with law. ^ Court-fee on this 
Present :—Mr. Justice Tek Ohand and appeal shall be refunded ; other costa shall 
° Mr. Justice Bhide. be costs in the cause. 
ISHAR SIN GH;—PLAINTIFF—APPELLAKT R. L. Appeal accepted. 
versus 
BAKHSHISH SINGH AND oTHERS— 
'" — ; DEFENDANTS—RB8PONDENTS. ` T x os 
Civil Procedure Code (Act V of 1908), 0. XXXIT, bd | 
v. l$—Appeal by minor through next friend—Attain- .. 
ment of majority by minor during pendency of < . d 


appeal—Counsel appointed by next friend appearing bd 

one date of hearing—Dismissal of appeal for wang of LAHORE HIGH COURT. 

prosecution, propriety of—Procedure. | ^ CRIMINAL Revision PETION No. 1876 
When during the pendency of an ‘Appeal filed by e oF 1928. 

the -next friend on behalf of a minor the latter -December 18, 1928. 


attains Majority and on the date of hearing only : A : 
the Counsel appointed by the next friend appears, . Present:—Mr. Justice Jai Lal. : 


thé proper procedure ‘for the Court is nob go dis- 4A8 RAJ JAGGA-—AccUsED— 
* miss the appealfor want of prosecution bnt it should nam PETITIONER 
issue notice.to, and call upon, the appel ant to elect et e ` Versus 
: : it 
whether he intends to proceed with the appeal or EMPEROR— RESPONDENT. 


not, : . < ) 
Second appeal from an order of the Penal Code Act XLV of11860), ss. 95, 500-—Defama- 
stints : : ^ toryegords used at spur of moment—Expression more 
District Judge, Ludhiana, dated the 12the *akin to abuge—Defamation, action for. 
! February, 1924, affirming that of the Sub-  . Where in Be prosecution under s. 500, Penal Code, 
ordinate Judge, Third Olaés, Samrala, 4t waséouhd, that tho alleged defamatory words 
ited b J 1923 were used at the spur of the momente without pre- 
dáted the 26th June, ; ereditati data t h ] 
“Nadi 1 ishore for the Ap ellant me itation and at a time when apparently the accus- 
Mr. Nasta , Au : ed was annoyed at what he considered to be an im: 
Mr. Beni P&rshad Khosla, for the Re- psoper suggestion by the complainant hintself and 
" spondents, = is * the words used were more akin to an.abuse of 
,JUDGMENT.— The suit, which as smit than to defamation of cheratd and. the 
kn giyen rise to #his second appeal, was 1n- , Held, that it Was not proper to convict the accused 
stituted on behalf of Ishar, Singh* minor anders. 50 , Penal Code. e 


by. his-uncle Narain “Singh às, his next, Petition for revision of an “order of the 
- ifrind. This suit was dismissed’ by*the Additional’ Sessions Judge, Férozepore, 


B . 
. . 
. ° n .. * ` 


e tó . 


.This petition: was heard ‘on the 


U5 L O. 1929 


dated: the ° 4th-- August, 1928, affirming 
that of the Magistrate, First Class, Feroze- 
pore, dated the 29th May, 1928. 
Mr. Shamair Chand, for the Petitioner. 
"Mr. X. C. Chatterji, for the Gorernment* 
Advocate; for tBe Crowns >: e “y 
* Mr Bevan Petman, for the Complainant. 
JUDGMENT.—This isa petty case and. 
tht incident from ‘which’ it Was arisen 
should not have- been made the subject 
fa complaint, Thecomplainant and the 


` accused are: adn&ttedly old enemies of 


each other. An election petition has been 
filed bY the accuséd agaist fhe com- 


.plainant in connection with the latter's. 


election as-a Municipal Commissioner. 


September, 1927. The complainant's Counsel 
apparently cited some authorities in sup- 
port of his contention including one which 
was reported‘in a book borrowed by him 
from another Legal Practitioner. lt seems. 
that after the arguments were over the 


| book could not be found by the Counsel 


and a search was made for it but with- 
out success. The next day when the 
accused appeared in the Oourt of the 
same Official Who heard the election peti- 
tion on the previous day, the complainant 
asked his Counsel in the hearing of the 
accused to enquire from the latter whe- 
ther the missing book had been mixed 
up in his own books. The accused, it 
may be mentioned, is a Pleader., He did 
not wait for the enquiry by the com- 
plainant's. Counsel but as the suggestion 


to make one had been made in his hearing , 


he replied direct to the complainant stat- 
ing that he was, not in the habit of' 
stealing like him (thecomplainant).* The 
complainant thereupon filed a complaint 
under s. 500, Indian Penal Code, against 
the accused complaining that hg had 
been defamed’ by the imputation conveyed 
by the words used by the accu8ed that 
he was an habitual thief. ° M 

Now, in the first instance, having. 


BHAGWAN DAS 9. RAMA NAND, 


15th . 


73: * 
to hold‘ that the words ased ky the ac- 


fused were intended to cm pute the habit. 


of theft to the complainant, They were 
uséd at the’ spur of the momept without 
premeditation and ata time when ap- 
parently the accused , was annoyed at 
what he considered to be an” improper 
suggestion by the complainant. himself.. 
Théy were perhaps more akin. to an 
abuse or an insult than to defamation of 
charfcter and as I have*already stated 
the. matter was a very. petty one, 
and having regard’ to the social statuts 
of both the parties who are respectable 
men in their own respective spheres 
of life should not have been taken to the 
Criminal Courts. Before me the accused's 


Oounsel expressed regret for his client's ` 


behaviour but the complainant was ‘not 
prepared ` to accept e this ex- 
` pression of regret. I am of opinion that 
this isa typical case in which the time of 


. the Courts has unnecessarily been wasted 


on a dispute arising out of a trivial 
incident which should have been forgot- 
tenand forgiven on the spot. 

I aecept this petition, set aside the con- 
vietion of the petitioner and acquitting 
him direct that - the fine, if paid, -be 
refunded to him, . . 

B. L Petition accepted. 

e 





LAHORE HIGH COURT, 
Sgcoxp O1vit APPEAL No. 1604 or 1928. 
e February 1, 1929. 

- Present :—Mr. Justice Zafar Ali. 
BHAGWAN DAS— PLAINTIFF—, ^ 
APPELLANT 

` ^ | versus HP ES 
RAMA NAND ano 0TAERS— DEFENDANTS 

à —RES8POND&NTS. 7T- ~ 
Limitation Act (IX of 1908), Sch. I, Arts. 82, 120— 


Suit for removal of encroachment on shamilat—Limi- 
tation. | 


regard to the occasion and the ciregm- it by ; - TONS 

St ces p the case, I am ble t yv Jaa aa e a ot tue eL NAT od 
n , unable to ho against some other members of the same hody. fora 

that any reasonable person woutd „believe ^ permanent injunction for the removal of a building 


“that the imputation made was *that® the * erected Py the defendants ona part of shamilat and 


-what the accused really 


-thoroughfares is governed for purposes of limifaiion 


- e . 2 4 ig b 
complainant? was an habitual thief, ag .by Art. 32 and not Art. 120 of the Limitation Act.. e. 
x e VE "e 4 e = dw 7 


Sed rea Said was that : : "c :ogq 
he was not a thjef like the complainants , Second appeal from a decree of the 


Moreover, it is possible that theaccused District Judge, Hoshiarpur, dated the 15th : E 


resented the suggestion that he might March, 1928, *ffirming*that o£ the Subordi- 

have considered to be, impliéd ,in.the nate Judge, Fourth Class, 

enquiry which waséo be made from him- 18th July, 1997» A a 

the suggestion. being-that -he might have “Mr, ghiv'Charagi Das, for the ‘Appellant, 

stolen the book. “In any casé I’ am unable; : *Mr. N. C, Pandit, for the Respondents; ; 
" es =e . 4 7 g a ` . * . 


Una, dated“ the  * 


a | : 
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JUDGMEN'T.—lhis was a suit by one Applieation for revisioh of a deeree of 
of the Proprieto of village Khothera in, the Subordinate Judge, Fourth Class, with 


the Hoshiarppr 


istrict against the restof powers of Judge, Small Cause» Court, 


the proprietary body and his complaint Sonepat, District Rohtak, dated the 8th 
was that the defendants had encroached *February, 2928. | Ti AN 
upon certain portigns of thè shamilat and Mr. Qabul Chand, for the Petjtioners. 
public’ thoroughfares. The defendants My. Parkash Chandra, for the Respond- 
denied this and the plaintiff produced ents. 

» no oral evidence. The relief that the plaint- JUDGMENT.—0n the 25th of Augus, 
if sought was a permanent injunction fer 1924, defendants Nos. l and 2, Datta Rem 
the removal ofthe alleged encroachments. and Bhartu, executed a bondin favour of 
Applying Art. 32 of the First Schedule to two brothers, Dhan K*ànwar Singh and 


the Limitation Act o0f 1908, the 


Courts Zorawar Singh, who «were admittedly 


below have held thatthe suit was barred members'ef a joint Hindu family. “On the 


by time as the encroachments had been 27th of June,1927, the sons of Dhan. 


in jribience to the knowledge of th 
iff 


e plaint- Kanwar Singh, who had died in the 


or more thar two years. It is contended meantime, instituted this suit for recovery 


on gecond appeal that the Article applicable of the amount due on foot of this bond 
° wag, 120 and not 32. Butthe suit clearly alleging that in a family partition the bond 


falls within the description give 
first column of Art. 32. The defend 
a right to usethe shamilat plots f 
* ing purposes as stated by the plai 
e to use the thoroughfares as Such, 


n in the had fallen to the share of the, plaintiffs, 
antshad  Zorawar Singh wes not originally made 
or graz- a party to the suit but on objection by 
ntiffand the defendants, he was impleaded on the 
butthey 18th of November, 1927, 


perverted the same to building purposes, The defendants Nos.1 and 2 denied the 
The alleged numerous perversions musthave execution of the bond and pleaded that the 
become known to the plaintiff immediately rate of interest was penaland exorbitant and 


as he was a resident of the village 
the period ®t two years allowed 


, and so that the suit was barred by time. Zorawar 
by the Singh admitted the plaintiffs’ claim. 


Article was quite sufficient for him to seek The lower Court has found. that the 


his redress by a law suit. 
I dismiss the appeal with costs. 


bond was duly executed by the defendants 
and was for consideration. It decreased 


R, L. Appeal dismissed. the rate of interest from two pice per 


rupee per month to one pice per rupee per 
month, It has, however, held the suit to be 
barred by limitation on the ground that 
e Zorawar Singh was impleaded as a party 
more than three yearsafter the date of the 


. execution of the bond. ' The plaintiffs have 
LAHORE HIGH COURT, e come up tothis Court on the revision side. 
COivg, Reviston Patit10n No. 195 or 1928. After hearing Mr. Parkash Ohandra for 


November 29, 1928. 


the respondent, I am of opinion that the 


Present :—Mr. Justice Tek Chand i order,of the lower Court on the question of 


BADAM SEN arp OTHE&S 
—PLAINTIFFS—PETITIONERS 
versus 


limitation is wrong. It was admitted that 
the plafntiffs’ father and Zorawar Singh 
were members of a joint Hindu family. 


DATA RAM AND oTHERS—DEFRNDANTS Zorawar Singh when impleaded admitted 


— RESPONDENTS, 


thajin tlfe family partition this debt had 


Limitation Act (IX of 1908), s. 22—Suit by memb?r* fallen tothe plaintifs’ share and he had 
of joint Hindu family for recovery of debt—Other no longer anything to do with. In these 


membere impleaded parties after limitatior—Main- e 


tainability of suit. 


circumstahces, the mere fact that he was 


eWhtre gne 8f the members of a joint Hindu. impleaded after the expiry of the period 
family sues inehis own name for the recovery of' of limitation does not in any way affect 
& joint family debt on the allegation that in parti- the maintainability of the plaintiffs’ suit 


tion the debt in dispute fell to Lis share, the mere fac? 


that the other members ofthe separated 


against the contesting defendants. The 


family are 


impleaded as progforma dÉfendants chly after expiry Full Bench ruling Labbu Ram,v. Kanshi 


€ of the period of Rlimitation will not rende 


time barred. wie e. 
Labu Ram v. Kanshi Ram (1), followed. 


g the suit Ram (1)ds directly .in point aud it has, so 
faras I am aware, been considered to be 


Hani Singh v. Karim Chandanshi Rame (3), dig- ine P.R. 1905; 76 P.' L. R. 1905; 42 P. W, R. 


tinguished. : 


š . Pe ee 
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- good authority in the Lahore High Court. 
The lower Court relied on certain observa- 
tions at page 12 of I. L.R.:8 Lahore 
Series, [Hari Singh v. Karam Chand- 
‘Kanshi Kam (2)] but in thft&.case no 

question of limitation was involved and the 

passage selied ‘upon has ne bearing on.the 
point, now before me. MEN 

he petition for revision is accêpted and 
thesplsintiff's suit decreed against défend- 
ants Nos. land 2for Rs. 51 with propor- 

tionate costs in both Courte. ° 
R.L. e | * ,  Petitign accepted. 
(2) 100 Ind. Cas. 721; 8 Lah. lat p. 39; A. IR. 

1927 Lah, 115; 28 P. L. R. 455. i 


— 


LAHORE HIGH COURT. 
MiscELLANEOoUS Fixst O1vin APPEAL 
No. 1027 or 1828. 

January 12, 1929. | 
Present:—Mr. Justice Addison. 
. NAIN SINGH—APPELLANT 

- versus ` 


PARAS DAS 4ND oTHERS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s..47—Decree 
for sale of mortgaged property—Issue of notice of 
sale to judgment-debtor—Judgment-debtor not object- 
ing to sale—Court directing Collector to sell property 
—Appeal by judgment-debtor, whether competent— 
Punjab Alienation of Land Act (XIII of 1900), notifi- 
cation under, applicability of, to Delhi Province. 

The plaintiff who held a mortgage ofthe defend- 
ant's land, obtained a decree against his mortgag 
for sale of the land. Notice was issued to the 
judgment-debtor bathe did not attend and papers 
ware sent to the Collector for sale of the land. 
The Oollector returned the papersto the Court om 
the ground that the land could not be sold by 


reason ofs. 16 of the Punjab Alienation of eLand. 


Act. The Court, holding that the judgment-debtor 
was not amember of a notified agricultural tribe 
returned the papers to the Collector to sell the land. 
The judgment-debtor appealed against this order: 
Held, that no appeal lay as the order was fherely 
a direction by the Court to its -ministerjal officer 
and was nota’ decision of the Court jon a question 
arising between the parties tothe suit and relating 
to the execution, discharge or satisfaction of the decree 
within the meaning of s. 47, Civil -Proceduge Code. [p. 
76, col. 1.] * . 
Notifications issued under the Punjab Alienation of 
Land Act have not been extended to the afea gdded to 
the Delhi Province by Act VII of 1915, even though 
; the Punjab Alienation of Land Act has been extended 
tothat area. [ibid.] : 
Miscellanous first appeal from an order 


of the Senior Subordinate Judge, Delhi,” 


dated thed4th January, 1928. A 
Messrs. Bashen Narain and Shambu Lal 

Puri, for the Appellant.» e > 
Dr. Moti Sagar, RB, for the Respond- 


ents. . 
JUDGMENT,—By Aet XIII of 1912. 


e -> . 
. . e 
a. 
a 
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(Delhi Laws Act) the Previnceyof Delbi 
as first constituted. It cohsisted of a 
small area taken from the Province of the 
Punjab and it was enacted ‘that,all enact- 
ments, notifications etc. in force at the time 
of the passing of the Act should continue 
in force, In the yearl1915 by Act VII of 
that year a small area on the other wide 
of the Jamna was added to the new 
Province. This area came from-the United 
Provinces of Agra and QGudh. By this 
Act all the enactments, notifications etc. in 
forcein thedirstarea wereto continuein force 
in theadded area éxcept certain enactments 
specified’ in Sch. II while certain 
enactments ‘specified in Sch. III along 
with the connected notifications etc. were 
to be in force in the added territory 
without their being in force in the ‘old 
territory. Amongst the Aeis which were 
not to be in forcein the added territory 
were the Punjab 'l'enancy Act, the Punjab 
Land Revenue Act and the Punjab 
‘Alienation of Land Act. Power is, 
however, given to the Governor-General in 
Council under s. 7 of Act XIII of 1918 to 
extend with such restrictions and modifica- 
tions as hethinks fittothe Province of Delhi 
or any part thereof any enactm&nt which is 
in force in any part of British India.» 
Accordingly on the 4th February, 1925, the 
Punjab Alienation of Land* Act which was 
excepted from applying to the added 
territory by Sch. II of Act VII of 1915 
was notified es being in force in the added 
territory from the date given. - 
e Theabove history is necessary for the 
understanding of the dispute in this case. 
Theeplaintiff who held a mortgage of the 
defendant's land obtained a decree in 1921 
against his mortgagor for sale of the „land. 
The mortgagor is a Gujar living in the 
United Provinces, portion of the Province 
of Delhi and there is no doubte that he 
would be a member of an agricultural tribe 
in the old portion of the Delhi Province. 
Executionwf the decree was delayed by 
the sons of the judgment- debtor instituting 
‘the usual suit which was unsuccessful. After 
it was decided the decree-holder took 


*steps in 1927 for the sale of the land of the 


judgment-debtor in accordanee wjth “tha 
decree obtained in 1921. «Notice was 
issued to the judgment-debtor who did, 
not attend and the papers were sent to the 
Collector for the sale gf the land. As by 
this timesthe notification of 1925 referred 
to had been * gazetted the Oollector 
returned the papera to the Court on the 
ground that the land could not. be sold’ iñ 


e 

* 16 

'executiongof a P by reasonof s. 16 of 
the Alienation f and Act. The Couri 
heard Coungel for the parties and came 
to the conqlusion thatthough the Act was in 


force there wasno notification declaring * 


who were members of an agricultural tribe 
in th$ added territory and that, therefore, 
thee Act though in force was ineffective. 


e The papers were accordingly returned to 


the QCollestor to sell the land. Against 
this decision *that judgment-debtof has 
appealed. ` 
-À-preliminary objection was taken that 
no appeal lay. The reagon given was that 
when notice was issued to the judgment- 
debtor he took noobjection to the sale of 
the land. Infect up to date he has made 
no formal application to the  Oourt to 


° tha effect that his land could not be sold. It 


was argued that for this reason the judg- 
ment-debtor ecould not be heard to object 
to the sale of the land and that the Collector 
who was'acting as a ministerial officer of 


* the Court was bound to obey'the directions 


of the Court or totakeaction under s. 21 of 
the Alienation of Land Act. The contention 
amounts to this that the order of the Oourt 
is not appealable asitis merely a direction 
to its ministerial officer and no objection 
eof the judgment-debtorto the sale of the 
land has ever been preferred to the Oourt 
the judgment-déb‘or in fact not appear- 
ing to contest the sale when notice was 
issued to him. There is force in this 
contention and it seems to me that there 
has been no decision of the Court ona ques: 
tion arising between the parties to the suit 
and relating to the execution, discharge or 
satisfaction of the decree within ethe 


meaning of s. 47 of the Oivil Procedurę ` 


Code, On this finding the appeal must be 
dismissed as incompetent. 
Farther, it appears to 
decision *of the Court below is 
The Punjab Alienation of Land Act was 
definitely excluded by Sch. II from 
beingin force in the added te¥ritory by 
Act VII of 1915. By thenotification of 1925 
it did come into forcein that territory bit 
obviously the old notificatione which were 
in force in the old territory did not bezome ° 
effe&tive if the added territory by the 
notification *of 1925. Had tke Punjab 
Alienation of Land Act not been excluded 
by Sch. il of Act VII of 1915 then under 
s.20f that Act it might possibly have been 
argued that itcame into force alang with 
its notification in the addefl «erritory but 
certginly when it was notified as being mn 


force in the added territory in 1925 the otd 


me that the 
gorrect, 
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9. 
notifieations were not thereby extended. It 
follows that in the added territory no 
tribe so .far has been notified. as an. 
agricultural tribe. For this reason also the 
appeal must fail and dismiss it with. 


costs. . e. s 
R, L. : Appeal dismissed. . 
v = — . 
a . e. 


e . i 
LAHORE HIGH COURT. 
CRIMINAL Revision ‘No. 1319 or 1928. 

October 5, 1928. —- - 
Present :—Mr. Justice Addison. 
EMPEROR— PETITIONER 
VETSUS 
SADHU SINGH AND ANOTHER ° 
AGOUSED— RESPONDENTS, 
Criminal Procedure Code (Act V of 1898), s. 257, 
scope of—Accused's right to summon witnesses for 
cross-examination—Bxpenses of witnesses—Witnesses 


summoned at Government expenses—Court's power to 
refuse to allow their cross-examination unless accused 


paid expenses. 

Under s. 257, Criminal Procedure Code, when the 
aecused has cross-examined or had the opportunity 
to cross-examine the prosecution witnesses after the 
eharge is framed, their attendsce shall not be 
compelled unless the Magistrate is satisfied -that it 
is necessary for the purposes of justice and the' 
Court, is also competent to require the accused 
to deposit in Court reasonable expenses of the’ 
witnesses to be thus summoned. But where: 
the witnesses have in fact been summoned at 
Government expense and they are present in Coart,- 
the Magistrate should not refuse fo allow them to 
b$ oross-examined by the accused unless he paid 


their expenses. [p. 77, cols. 1 & 2.] i 
Case reported by the Sessions Judge,. 
Jullundur, with his No. 216J of 2nd 
July, 1928. ` i ^ ` 
Petition for revision of an order of the 
Magistrate, First Olass, J ullundur Oan-. 
tonment, dated the 8th June, 1928. 
REPORT.—In this case the exam-. 
ination of the prosecution witnesses was 
concluded on the 16th May, 1928, 
in the absence of the accused's 
Counsel. Acharge was framed the same 
day, andon the 19th May the accused were: 
required to state whether they wished 
to further cross-examine any of the pro- 
secution * witnesses, and stated that they 
did notso wish. These statements were: 
made in the absence of their Counsel. On- 
the 25th May, 1928, an, application was 
made for summoning defence witnesses. 
These witnesses all happened to be witnes- 
ses tor the "prosecution who h&d- already 
been . examined ine the -case, They 
appeared before the .Court on the 8th June, 
1928, and, after the principal witnesses hed’ 


i "$c 
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“been exemined for the defence, the Magis- 
. trate finding the, prosecution witnésses 
had betn summoned to be crosseszamined 
refused to allow the ether witnesses to be 
cress-examinédainless their expenses Were 
paid by the accused. Against thatorder 
thé*accused have applied for revi#ion. ' 
Under 6. 257, Criminal Procedure Gode, 
the accused have the right to summon 
Witnesses for crss-examination egen 
. after they have heen further cross- ex- 
amined &fter the charge has been*framed. 
Under cl, (2) of that section it is open to 
the Magistrate before 
witness to require that his reasonable ex- 
penses incurred in attending for the pur- 
poses of the trial be deposited in Court. 
This provisjon has, no. doubt,- been made 
so` that if the accused is not prepared to 
deposit: the’ expenses ofthe witnesses the 
Magistrate need ‘not summon them and 
put the Government to` expense. In the 
present case the witnesses were already 
present in Court, and consequently even 
if the accused refused to deposit their 
expenses the Government would still have 


to pay them, and I can see no reason why `: 


in the circumstancesthe Magistrate should 
have refused to permit cross-examination, 
especially as: all the witnesses had not 
been cross-examined before the charge, 
nor had they been cross-examined after 
the charge. No doubt, Counsel for the, 
accuséd was to blame-in not being pre-. 
sent on the 19th May, to instruct his 
clients to ask for the recall of the prosecu- 
. tion witnésses for further cross-examina- 
tion, but for the purposes of justice when 
ihe witnesses were present in Court I do 
not think the Magistrate should have re- 


fused to allow them to be called for CIOBB-. 


examination. "p 
I submit the record to the HiglfCourt 
under 8, 438, Oriminal Procetlure Code, 
with the recommendation that the Magis- 
trate be directed to permit cross-examina- 
` tion of the' prosecution witnesses at Govern- 
mentexpense. | r SENG A 
ORDER.—There is no doubt that 
ander s. 257, Griminal Procedure Code, the 
accused had the right to summon witnes- 
ses for crogs-examination even after the 
charge had.been framed. This is clear 
from s. 257,°-Criminal Procedure Oode, and 
there is also “authority for the.prdpogition, 
namely, Manomohan dDastidar v: Bankim 
Behari Chowdhury (1). It is,- of course, 


(1) 84 Ind, Gas: 


864; 51 C. 1044; 26 Or. L. J. 384; A. 
LR, 1925 Cal. . . e . 
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summoning any: 


EL 

frovided. ins. 257, that When the accused 
has cross-examined or had the. opportunity 
eof cross examining any witnesses after the 
“charge-is framed, the attendance: of such 
“witnesses "Shall not be compelled dndér this 
‘section, unless the Magistrate is satis&ed 
that it' is necessary: for the. purposes 
.of justice. Further sub-cl.-(2)of- s. 257 
provides that the Magistrat@-may, before 
summoning any witness require that his 
reasonable expenses be deposited in Court. 
Inthe present casge,the Magistrate had 
summoned the witnesses and they were 
‘present in Court. In these circumstances 
the Magistrate was not justified ‘in refus- 
ing to allow the prosecution witnesses to 
be cross-examined unless the accused pgid 
their expenses. That stagee had passed. 


I, therefore, accept the recommendation of . 
the Sessions Judge and direct the Magis- - 


trate in the present ‘case to permit-cross- 
examination of*the prosecution witnesses 
at Government expense. Let the records be 
returned at once. 


R. L. Records returned. 


LAHORE HIGH COURT. 
e FIRST Olvin APPEAL ‘No. 2605 or 1923, 
. October 18, 1928, | 
Present :—Mr. Justice Agha Haidar 
" and Mr. Justice Bhide. 
. DAYALSINGH-HARNAM SINGH — 
: .: DEFENDANTE—AÀPPELLANTS 


Zeus .versus t 
BELI RAM-NATHU RAM-—PLAINSIFES—. 
_ . * —RESPONDENTS, ' 

Civil Procedure Code (Act Vof. 1908), s, 100— 
Interpretationof deed—Question of law—Construction 
ef contract —"ÜOhallan', meaning of—Coniract Act 
(LX, of 1872), ss. 83, 107—Sale of unascertained goods 
—Property when passes to buyer—Re-sale before pro- 
perty passes, legality-of. . 

o The question of interpretation of- the terms of a 
document of title is one of law and is" open, to 
challenge in second appeal. [p.79,col 1% e 
-The vernseusar' word 'challam' doés not mean 
edelivery. [ibid. EE ns 
e plaintifs sold piece-goods*to the. 
ants in August under a Sontract which pio- 
vided that ‘the shifment was July irfthreelots withe 
two months’ grace’ and the goods were shipped: from 
England* in -Septemeer, October and November, 
The.defendants.demanded delivery in October and 
refusgd t8 wake delivery'in November: + mM 
Held, that the agreement, properly construed, did 


not mean. fhat delivery was to be made in July, - 


etc." with wo months’. grace, that the shipments 


defend- Š 


78 


were within tim@ according to the terms of tke 
contract and the defendants: were guilty of breac 
of contract in not accepting delivery in November. [p. 
79, col. 2.] : . 

A seller has noright of re-sale under s.107 of 
the Centract Act undessthe property in the goods 
has passed to the buyer. [p. 80, col. 1.] 

fhthe case ofa sale of unascertained goods the 
property inthe goods will not pass to the buyer 
until the goods are appropriated to the contract by 
the seller and jhe appropriation is assentgd to by 
the buyer. [ibid.] . 

Second appeal from a decree of the Senior 
Sub-Judge, Amritsar, dated the 13th 


4 .. 
. 


' August, 1923. . 
Messrs. Basant Krishna and. Mehr. ul-Hag, . 


for the Appellants. __ 
Messrs. J. G. Sethi and Hazara Singh 


Upal, for' the Respondents. 
JUDGMENT.—Firet Appeal No, 2605 


i of 19?3 and Second Appeal No. 505 of 


1924 arise out of two cross-suits relating 
to thesame transaction. The material facts 
were briefly as follows: , . 

The parties are two firms styled Beli 
Ram-Nathu Ram and Dial Singh-Har- 
nam Singh (hereafter called plaintifis and 
defendanté for brevity) which were carry- 
ing on business in Amritsar. On the 18th 
August, 1918, plaintiffs sold “20 bales of 
Mulls, of 45 inches, No. 951" to defendants. 
These goods had been ordered by the 
plaintiffs from Mesers. Fleming, Shaw 
and Company and were sold to the defend- 
ants at a profitof Re. 1-14 per piece. 
According to the terms of the contract 
which are embodied in the document 
printed at page 43 in the paper-book in the 
first appeal (in which all the evidence 
religd on is printed) “the shipment whs 
July in three lote with two months' grace", 
and delivery of thegoods was to be given 
on arrival of the goods at Karacht.e 


Ithas been found that the goods were ` 


‘oped in three lots from England on 
Pd September, 14th October and 3rd 
December and arrived Karathi on 25th 
November, 27th November, 191%, and Slat 
Jtnuary, 1919, respectively, According to 
the defendant, plaintiffs were bound .$o 
deliver the goods in three lots in July, 
August and September respegtively, while 
plaintiffs contend that the goods were 
only requiréd to be shipped in tlfese 
.Inonths. Ag no goods were delivered in 
these months, defendants demanded the 
same from plaintifis in Qotober* Plaintiffs 
replied that the goods bad. not arrived. 
"Thereupon defendants ‘instituted Suis for 
Rs, 800 as damages for breach of the 
contract. .-On the arrival of the goods at 
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the end of November, plaintifis duly in-. 


formed the defendants and asked*ihem to 
take delivery. But they refused tp do, so, 
on the» tround that the goods had not 
&rrwed'in time. The plaintiffs then sold 
the goods by*auction aftér notice to the 
defendgnts and instituted a suit for, .re- 
covery of Rs. 6,097-4 3 on account of the 
loss*suffered by them on the re-gale. 


Both the suits wereinstituted in the 
Court of the Senior Subordinate Judge, 
Amrits&r. The subject-matter *of both 
being the same the plaintiffs’ suit was stayed 


under gs, 10, Civil Procedure Code, till the ` 


disposal of the defendants’ suit. The 
learned Subordinate Judge found that the 
defendants and not the plaintifs were 
guilty.of a breach ofthe contract: He ac- 
cordingly dismissed their claim and decreed 
that of the plaintiffs to the extent of 
Rs. 6,067-7-6. Defendants appealed to the 
District Judge from the decree of the 
Senior Subordinate Judge dismissing their 
suit. Their appeal (which was heard ex 
parte) was accepted and they were granted 
a decree for Rs. 800. Plaintifis have now 
preferred a second appeal against this 
decree of the District Judge, while the 
defendants have filed an appeal against 
the decree for Rs. 6,067-7-6 passed against 
them by the Senior Subordinate Judge in 
the plaintiffs’ suit. 


The real bone of contention between the 
parties is the interpretation of the terms 
of the contract printed at page 43 of the 
paper-book. According to the, plaintiffs 
tha shipments were to be made in July, 
August and September respectively and a 
period of two months’ grace was available 
for each shipment. In other words all 
thas the plaintiffs were required to do was 
to seg that the shipments were made at 
least by September, October and November 
respectively, i. e., allowing for the period 
of grace of two monthsin each case. Ac- 


cording to the defendants on the.otherhand . 


July, Apgust and September were fixed fer 
dalivery and not for shipment. According 
to them, therefore, allowing for the period 
of grace, the plaintifs were bound td 
deliver the three lota in September, October 
and November, respectively There was 
apparently a disputein the trial Court as 
to whether the two mohthb' period of grace 
Was tb be given ence only forall the three 
lots‘taken together dr for each lot separate- 
ly. But the parties were agreed before us 
that a separate period of grace could be 
claimed for each lot, E 


- 


115 I. 0, 1929 


DAYAL SINGH-HARNAM SINGH V. BELI RAM-NATHU RAM,’ o 


M 79 


The learned District J udge has adopted / arce was presumably fixéd hy way of in- 
the interpretation, of the contract put dulgence,in case it was found am practica- 


decreed their claim® It was contended on 
their behalf inethe second gppeal that this 
finding is one of fact and is now final. But 
it ts well-established that the q'festion of 


' interpretation of the terms of a document 


Gf title is one of law and is open to chal- 
lenge in second appeal vide, inter alia, Kateh 
Chand v. Kishen Kunwar (1); Satgur Pra- 
sad v. Raj Kishore Lal (2). ° — 

It was further argued that when two 
interpretations are possible and the lower 
Court has adopted one of them, the latter 
cannot be questioned in second appeal. 
Lakitu Ram v. Wali (3) was cited as an au- 
thority. Rut in that case both the interpre- 
tations were considered to be possible and 
hence the learned Judges did not interfere, 
In the present instance, as will be shown 
hereafter, the interpretation adopted by 
the learned District Judge appears to be 
clearly wrong. 

As noted already, the dispute between 
the -parties turns on the interpretation of 
the terms of the contract between them. 
According tothe translation of the docu- 
ment at page 43, “the shipment” was July in 
three lots. The original word in the ver- 
nacular is “challan”. It has been contend- 
ed by the learned Counsel for the defendants 
-that "challan" means “delivery” ‘and no 
“shipment”. No authority was cited in 
support of this interpretation ang it seems 
opposed to the usual meaning of the term. 
Itis to be noted that the contract itself 
was entered into on 18th August, 7918. 
Consequently, it seems clear that the 
parties could not have contemplated any 
delivery of goods in July. On the other 
hand, it was quite possible for goods ship- 
ped in July to be delivered after the date of 
the contract. It was pointed Óut by the 
learned Counsel for the defendants that 
there was a period of grace of twoe months 
foreach lot. But even so I do not think 

-the parties could have fixed Jul» 4s the 
time for delivery in.the first einstfnce 
e when it was impossible for the goods to be 
delivered in that month. 'The period of 


(1) 16 Ind. Cas. 67; 34 A. 579; 39 I. A, 247; 16 C. W. 
N. 1033; 23 M? L. J. 330; 12 M. L. T. 413; (1912) M. W, 
N. 1065; 10 A. È. J. 335: 14 Bom. L. R. 1090; 17 O. L. 
J. 1(P. O.). s e 

(2) 55 Ind. Oas. 486; 4264. 152; 46 I. A. 19%; 11 L. 
W. 384; (1920) M. W. N. 3; 24 O. W..N. 394; 38 M. L. 
J. 259; 18 A.L.J. 235;3 U.P. L.R, (P.O) 55; 22 
Bom. L. R. 451; 27 M. L. T, 200 (P. O ). 

(3) 97 Ind. Oas. 293; A. I. R. 1926 Lah, 672; 2 Lah. 

- Oas. 328; 27 P. L: R. 693 * e 


' forward by the present defemdgnts and* ble to perform the contract by the date 


fixed in the first instance. The learned 
District Judge in accepting the defendants’ 
interpretation has mainly relied on a &ocu- 
ment Ex. D. W.M. printed at page 37 ofe 
the paper-book. This document is a letter 
from*Mesers. Fleming, Shaw aud Company, 
Karachi, to their own branch at Amritsar. In 
the course of this létter, the two lots which 
were received by' the end of November 
have been referred to as follows :— 


"6 packages: The goods were due July, 
option two months, equal September, and 


the Bill of Lading is delivery 20th Septem- . 


Der. 
7- packages are due August, option two 
months, equal October and the Bill of Lad: 
ing is delivery 14th October.” 

A perusal af the letter will show that 
Messrs, Fleming, Shaw and Company are 
referring in this letter to the shipments and 
pointing cut that they were duly made, 
allowing for the period of grace. They 
were not at all concerned with, delivery to 
the defendants that being a matter of 
contract between plaintiffs and defend-° 
ants. i : ‘ 

In view of the above facts, it seems to 
my mind clear that the learned District 
Judge misconstrued the contract. between 
the parties, and hence his decision cannot 
be supported. The first two lots were 
ehipped from Englandin September and 
October. These shipments were within 
time*according to the terms of the contract, 
#iter allowing for the period of grace. 
The defendants had, therefore, no justifica- 


tion for demanding delivery in October 


and refusing to take delivery when the 
goods arrived at the end of Nóvember. 
As a result their suit for Rs, 800 as dama- 
ges must fail. 


Coming now to the plaintiffs’ suit which 
hab been decreed by the learned Senior 


‘Subordinate Judge, the main contentior of 


the learned Counsel for the defendants in 
appeal is that the plaintiffs had ng right, 
of ‘re-sale’ according to law, a» the goods 


hgd not yet become their property. It is , 


urged by him that all that* the plaintiffs 


. could do was te sue for fecoveny of damageg 


on the bgsis of the difference between the 
contratt price erd the -market price and 
as*they sued for {short proceeds’ on the 
basis of Te sale’ their suit must fail. In sup: 

port of ‘this contention es. 83 and 107,. 


Indian Oontract Act, were referred to amd 


+ 
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Hossain (43. The decision of the point 
raised turns on the question whether the 
property ig the gopds had* passed to the 
defendants before ‘re-sale’. The contract 
in ths case was undoubtedly for sale of un- 
*ascertained goods. The specific goods to 
be delivered had not been marked out at 
the time when” the contract was nfade. 
Therefore according to 8. 83, Indian Con- 
tract Act, the property in the goods could 
not. pass to the defendants, until the plaint- 
ifia had -appropriated the goods to the. 
contract and the defendants assented to 
the appropriation. In the present instance 
the, goods were consigned to Messrs, Flem- 
'ingeShaw and Oompany,Karachi. The latter 
firm had to deltver the goods to the plaint- 
iffs andthe ptaintifis had agreed to deliver 
the goods to: defendants on payment of 
profits, The Bills of Lading printed on pages 
31 and 32 of the papsr-books Show that the 
September shipment included eight’ bales, 
while. the October shipment included 10 
bales. Plaintiffs had to sell only 7 or 6 
bales out of these to the defendants. There 
could be no‘appropriation of the bales to: 
*the contract now in dispute even by the 
plaintiffs till after the arrival of the bales. 
at Karachi. It fs true that the defendants 
demanded the goods in October, but the 
demand was premature and was made at a 
time when even the plaintiffs had not ap- 
propriated the” goods to contract. Besides 
the counter-part of the contract at page 5l. 
of the paper-book showsthat the goods 
were to be delivered on payment’ of 
profit. It is well-settled that in such 
cases property in the goods does not 
pass -until payment (see pages 480 and 
482 of Pollock and Mulla's Indian, Oontraet 


Act, Fourth Edition). ". 

In view of the circumstances stated above 
it must, I think, be held that.the property 
in the goods had not passed to the plaintiff 
at the time the goods were re-sold by them, 
Tt 3 not disputed on behalfof the plaintifis 
that they had no right of “re-sale” unless 
the propegty in the goods had passed to 
“the defendants. They could, of, course, sue 
for damages on. account of the breach of 
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claim on re-sale their suit should be dis- 
missed. But plaintiffs| had also claimed 
sin ihe altermative any other equitableerelief . 
to whichethey were found to be entitled. 
Unfortunately al] the iesuegafising in the 
case were not correctly framd. The 
defandant® themselves at the last stage 
redu the learned Senior Subordinate > 
Judge to frame certain additional issifes 
but the application wasenot ‘granted. The 
result is that: the question of the market 
price of*fhe foods on *thedue date ‘has not 
been gone.into by the Court belowand the 
case has to be remanded for a finding on 
that issue. 


| I frame additional issues as follows: 


' “(1) What was the market price of the 13 
bales, which the defendants ‘refused to 
accepton or about the 2nd December, 1918? 


(2) What is the amount due to the 
plaintiffs on the basis of the difference 
between the contract price and market 
pne of the 13 bales on or about the.above 

ate?” UR 


The suit filed by the plaintiffs (Beli Ram- 
Nathu Ram) is remanded to the Senior 


Subordinante Judge,  Amritsar, for a 
finding on theabove issues. Report should 
he submitted within two months. Counsel 


Should direct the parties to appear before 
the Senipr Subordinate- Judge for a date 
on lst November 1928. The Deputy 
Registrar. should send the recofd to the 
Senibr. Subordinate Judge so as to reach 
him before that date. Objections to be 
filed within ten days on receipt of the 
report and the appeal should be fixed up for 
final disposal as soon as possible thereafter. 
The second appeal filed by the plaintiffs in 
eonnéxion ‘with ‘the defendants’ suit is 
accepted and the latter suit is dismissed 
with costs throughout. 


.í! Order accordingly. 


e . 


* contract and chaim the difference between ' . ie, pae DU us as 


the contract price and the market priceof 
fhe goods on the dué date; but this Was not 
the basis of theirclajm. , t 

It has been urged on behalt of the defepd- 
ants that as the plaitttifis based® their 


%4) 24 C, 124; 10, W. N.71. 
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‘CALCUTTA HIGH COURT. 
APPEAL FROM'ÁPrELLATE Decane No. 1975 
. . cr1925. . a. 
P Febrtfary 2,1928. | 
Present:—Justicg Sir Zahhadue Rahim 
. Zahid Suhráwardy, KT., and Mr. Justice 
° Graham.* . 
+s: TARINIOHARAN SARDAR 
AND OTHERS— DEFENDANTS— APPELLANTS 


versus 
SRISH OHANDRA.PAL 
— PLAINTIFF— RESPONDENT. z 

Bengab Tenancy Ac? (VIII of 1885), & 50—Occu- 
pancy raiyat—Payment of rent at fixed vate for over 
20 gears—Presumption— Jote', meaning of—Descrip- 
tion of holding as ‘jote’ in sale proclamation—Pur- 
chaser, whether estopped from claiming higher rights. 

Though a decree-holder may in a proper case be 
bound by the description given by him in the sale 
proclamation of the property intended to -be sold, a 
purchaser is not debarred from claiming a higher 
or different fight which the judgment-debtor actual- 
ly had, merely because the property was described 
iwa poe way inthe sale proclamation. [p. 81, 
col. 2. ` j 

'Jote' isa general term and does not necessarily 
inean an occupancy holding. [ibid.) ) 

Theré is nothing in law to prevent a raiyat hold- 
ing land at a fixed rent from being an occupancy 
tenant. [p. 82, col. 1.] : 

A tenant who haf paid rent ata uniform rate for 
more than 20 years’ is entitled to the presumption 
under s. 50 of the Bengal Tenancy Act, even though 


-he is an occupancy raiyat. [p. 83, cols. 1&2.) ` 


_Appeal against the decree of the Addi- 
tional District Judge, 24-Parganas, dated 
the 6th April, 1925, reversing that of the 
Munsif, Second Oourt of Baruipur, datgd 
the 3lst.of May, 1923. . 


' Móulvi Syed Nasim Ali, for the, Åp- 


pellants? ` i pnt 
“Babu Brojo Lal Chakravarti, Mr. Rish- 


f " 


- andra Nath Sarcar and Babu Kali Sankar 


Tenancy Act. The plaintif. 


Sarkar, for the Respondent. 


JUDGMENT. 


Subrawardy, J.—This appealeis by 
the defendantin a suitfor rent in respect 
of a holding in which. the plaintiff claimed: 
rent for à period of four years at the old rate 


: and further claimed enhancemant of rent 


on the ground that. in consequencé of im- 
próvements made at his cost there had been 
an increase in the productive power of the 
land. Thetrial Qourtheld thatthe value 
ofthe land had increased on account of 
certain improvements made by the plaintiff 
but that he was not entitleti to claim 
enhanced renton the ground that’ the de- 
fendant-succeeded. in yaising the presump- 
tion in his favour undere, 60 (2), Bengal: 
appealed and 
a. Jigs 6 e * 6 E 


47 . 
D a 


TARINI OHÀRÀN ŠARDAË v. BRiSH OBANDEA PAL, 
. the learned AdditionalsDigtric,, Sudge-held 


' gale preclamation, he 


gl ' 


"thatin this particular case the teudnt was 
not entitled to the -presumption undef 
8.5) (2) of the Bengal TenancyeAct though 


* he-had proved payment of rent &t & uriiforrü 


raté fora period of mose- than.20, years. 
"Théreasoning adopted by the learned Judge 
is this! In 1890 this jote along witt an- 


other $wassold in executionofa rent. decree * 


by thé plaintiff and purchaged by the- dë- 


„ fendant; inthe sale proclamation the pro- 


perty sold was dascribed:8s a jote; a jote 
ordinarily *mean8.an - occupancy -holding; 
andan occupancy ‘holding is under the 
law a holding the rent of which ia ‘liable 
to be enhanced; the defendant having pur- 
chased the, property as a jote must - accept 


that position and - cannot now turn raund , 


and say that he is a raiyat at fixed rate» In 
other words the learned "Judge, though 
he has not used that expression, is of 
opinion that from the- description of the 
property in the proclamation of sale under 


which hehas purchased it, he is estopped ° 


from pleading that the righthe pur- 
chased was anything different from the 


right of ah occupancy: holding. ` This view, . 


in my opinion, is clearly qroneous.. It 
has been conceded before us by the learned 
Vakil for the respondent, and, in my opin? 
ion, rightly, that no — quegtion of éstoppel 
‘arises in this case. Theholding -was de- 
scribed as a jote in the sale- proclamation 
by the plaintiff and. the defendant has 


purchased the interest of the defaulting” 
tenants whatever that was. The deorees' 


*holder may in a proper case be bound by 
the description given by him inthe sale 
proclamation; but to my knowledge no case 
“has gone to the extent of holding that 
because the purchaser purchased tle pro- 
perty described in a particular way in the 

cannot claim & 

higher or different right which the judg- 
ment-debtor actually had and. which the 

purchases had really purchased. 23 


eNow, with regard to the assumption 


made by the,learned Judge that the term 


*'jote' ordinarily means occupancy hold-. 


is high authority to bold that 
it is not sq In Midnapur Zeminderi Co, 
Ld. v. Naresh Narayan koy (1) the 
Judicial Committee observed: "'Jote' isa 
general tèrm and it isqot necessarily equi- 


ing, there 


valent to *raiyati jote'", Tho tame view wea | 


(0) G4Jnd. Cas. 234; 48 1.A:49; 48 O. 400; 14% 
S BOLL, D. T3 ASL Rs 1092 P. O, 3l 
(P0) e i l 
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taken in &£hi 
Mukevr$e v, 
Alt Chowdhry v. Hemanta Kumari Debi 
(3). Tnesecases have been attempted to 
be distinguished on the ground that the 
holdings teferred jo in them consisted 
of more than 100 bighas and, there- 
forefthe presumption under the law was 
«that they were tenures. The interpreta- 
tion of the term ‘jote’ in those cases does 
not -eem toh&ve been affected by the 
faci thatthe holdings under consideration 
were more than 100 bighas. After holding 
that the term ‘jote’ did ^ not necessarily 
mean a raiyati holding the Courts pro- 
ceeded to determine the nature of the 
tenancy in thole casesand having found 
ihaj thearea was over 100 bighas they 
allowed the presumption oflawto beraised 
in favour of théir being tenures. 

Even if the interest sold in 1890. were 
that of a raiyati at . fixed rate one would 


Court, Kanta 


in Rajani 


* not expect any other descyiption of the 
`e land except what was givenin the sale. 


proclamation, namely, thatit was a jote. 
If ‘jote’ means a holding in its general 
Sense as it- ordinarily does, the interest 
ofa raiyatat a fixed rate will also be 
called a joté; and it is too muchto ex- 
spect fromthe landlord that in the sale 
proclamation he would admit that the jote 
he was selling Was held by the last tenant 
ata rent fixed in perpetuity. The mere 
description of the property sold in 1890 
asa joie right does not, in my opinion, 
support the ease of the plaintiff even if 
the defendant is held bound by it. 
still open tothe Oourt to investigate as 
to what was sold and what was purchased 
by the defendant, 

Tha lower Appellate Court has observed, 
and it seems that its decision was toa 
great extent influenced by the yigw he 
took of the law, that a raiyat at g fixed rent: 
or rateof rent cannot be an occupancy 
raiyat, though an occupancy raiyat by a 
subsequent grant can acquire «he status 
ofa raiyat at fixed rent. .This-is not the 
law as at present settled bythe recent 
decisions of this Court. In" the qase of 
Dulhin Golab Koer v. Balla Kurmi (4) 
decilledeby 4 Bench of five Judges 
held that thé Settlement Officef was right 
an giving effect, to the presumption that 
‘the raiyats, meaning ordinary raiyats, 
were holdingeat fixed rates'or ren? and 
in recording them as raiyats holding at 

e 
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It ise our present purpose to discuss. 
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fixed rates. The Jearned Judges agreed 


usud Ali (2) and Syed Nawab- with the observations made -by Ameer Ali, 


J., inthe case at thestage at whfch the 
case was before the Division Bench; and 
“one of th? observations made by that - 
learned Judge will be "found at page 749* 
of the report: “Any raiyat? therefore, by 
whatever name he may be called, if he 
pleads and proves the particular state “of , 
facts *provided in 5.50, isentitked to dts 
benefit’. The last word upon the sub- 
ject *has been said in thé case of Sarbeswar 
Patra v. Bijoy Chang *Mahatap ,(5) in 
which it was held that the raiyat holding 
land ata fixedrent may acquire aright 
of occupancy and claim protected interest 
under s. 160, Bengal Tenancy Act. Richard- 
son, J., went intothe history of the law on 
the subject and came to the conclusion that 
there is nothing in the lawte prevent 
a raiyatat fixed rate acquiring a right 
of occupancy, in other words, both the 
rights may be combined in the same per- 
son. Nor doesthe law make it impossible 
for an occupancy  raiyat to obtain the 
right of a raiyat at fixed rate. These 
decisions and the other pronouncements 
on this subject in various cases of this 
Court created a class of raiyats not enume- 
rated ins. 4, Bengal. Tenancy Act, namely, 
occupancy: raiyat holding at a fixed rent or 
rate of rent. Whether an occupancy raiyat 
whois proved to have held at a fixed rent 
or rate of rent from the time of the Per- 
ntanent Settlement may be elevated ‘to the 
status of a raiyat at fixed rate is not for 
But it 
cannot be disputed that the law reeognizes 
a raiyat with such rights. In the proviso 


e tos 37, cl. (4) of Act XI of 1859 one of the 


protected  iuterests described in the 
section ia that of a raiyat having a right of 
occupancy ata fixed rent. Reference may 
also be,made. in this connection to the 
decisign in Lakhi Charan Saha v Hamid 
Ali (6) where the same view has been 
taken. | 
The learned Judge in support of his view 
has referrgd to several cases which appa- 
e rently haye no bearing on the point under 
discussion. In Jagabandhu, Saha ev. 
Magnamoyi Dasi (7) the case was not 
overned by the Bengal Tenancy Act 
Bat was decided upon the general princi- 
ples of law. In that case tbe tenants 


(5) 63 Ind. (as 986; 49 O. 2807 34"0. Le J. 233; 26 O. 
W. N. 15; €. 1. R. 1922 Gal. 287. 





n h - (6) 44 Ind, Cas. 543; 27 U. ku. J. 984. 
(2) 34 Ind. Cas.92,21 C. W. N. 188... . — (7) 36 Ind. Cas. 884: 24 C. L. J. 363; 44 0, 555; 22 
3) 8 Q. W. N. 117, ° e* >, A W.N.89. 2 
í fs 25 0.744; 20. W N. 980 (T.B). . o. *Page of 25 o-i] 7 
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succeeded in.proving Uniform payment of. 
rent fer a period of 40- years. The learned 
Judges held that without further proof of 
the drigin and nature of the tenancy if 
would not be-posstbleas a matter of law to 
draw an inference from this fact alone that 
at the inception of the tenancy the rent 
Was fixed in perpetuity  bfcause the 
forbearance of the landlord in suing the 
‘tenant for a period of 40 years might be 
due to various reafons not inconsistens with 
the tenancy being an ordinary one. In 
Guru Charan Nandi v. Sarab AN. (8) there 
is a clear findingthat the tenancy was 
created 40 years before the institution of 
the suit and, therefore, no presumption 
could be drawn from the fact of uniform 
payment of rent for that period. The 
learned Judge has also referred to two 
cases from 26 Calcutta Weekly Notes, 
one being the case of  Bamandas 
Bidyasagar  Battacharya: v. Sadhu Majhi 
(9) and the other Prasanna Kumar 
Sen v. Durga Charan Chakravarti (10). 
I fail to see that these cases have any 
connection: with the point involved in 
the present @ase. It was held in those 
cases that where the Record of Rights has 
been finally published, the tenant is 
precluded by s. 115, Bengal Tenancy Aot, 
from claiming presumption under s. 50 of 
that Act. The case before us is not 
based on the Record of Rights and there 
‘is no presumption one way or the other 
arising from it. : 


It hag been contended before us that the* 
finding of the lower Appellate Court that 
the presumption under s8. 50, 
Tenancy Act, has been rebutted by the 
sale certificate in this case is a finding of 
fact. I am unable to agree with this 
contention. It seems to me to be arguing 
in a vicious circle. The Judge h&ld that 
the defendant was bound by the description 
of the holding as a fote in the sale 
eertificafe and then he said that? the pro- 
duction of the sale. certificate rebutted the : 
presumption under s 50 inasmuth,as the 
sale certiticate describes the holtling"sold * 
asa jote. ° | ae 

The result ofa careful consideration of 
the facts of this case and of the law is that 
the defandant though he may be an 
occupaney,raigaiis etill entitled to claim 
-the presumption under, s, 5), e Bengal. 

S 92 Ind. Cas. 79; 28 0. W: N. 1011; 30 C. L. 

n 64 Ind. Cas. 445: 2 O. W. N. 945, — * S 

(10) 70 Ind. Cas.537; 26 O.W. N. 947; 38 0. L.J, 
791; A. I. R. 1922 Gal, 146; 49 0. 919, TUS 
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Tenancy Act, and since*he Mas proved in 
this case that he has paid rent at a uniform 
rate for more than 2U years hqis entitled 
to such presumption ‘and the question 
which bas beer put in the judgment of the 
learned Judge namely, whether Sn con- 
sequence of the description of the holding aa 
an ordinary jote in 1-90 in the defendant's 
title. deed, the defendant is entitled to the 
ben&füt of the presumption under s. 50,. 
Bengal Tenaney Aot, must be answered in 
the affirmative. ° . 

In the above viéw, this appeal is allowed. 
The judgment of the lower Appellate - 
Court is set aside and that of the Court of 
first instance restored with costs in all 
Courts. 

Graham, J.—I agree. : 
- A. Appeal allowed. 


CALCUTTA HIGH COURT. 
OxiGinaL Civiu Suir No. 875 or 1904, 
. July 18, 1928. 
Present :— Mr. Justice Costello. 
ATARMONI DASI—PLAINTIFF 


- . versus 
BEPIN BEHARI DHUR AND OTHERS— 
DEFENDANTS, f 

Limitation Act (IX of 1908), s. 8, Sch. I, Art. 188 
—Execution of decree of Original Side—Limitation 
— Application , meaning. of — Filing tabular statement 
under O. XXI, r. 11, Civil Procedure Code, whether 
amounts to puoi b . 

The mere filing of a tabular statement in accord- 
ancg with O. XXI, r. .ll, Civil Procedure Code 
amounts to' an application to the Court within the 


Bengal emeaning of Art 18- of the First Schedule to the Limi- 


tation Act read in conjunction with s 3of the Act 
[p 85, col. 2. i 

The Article does not require the making of an 
order im eexecution in order that the rjghts of the 
decree-holdermay be preserved from being barred b 
limitation, except in cases where the question of re- 
vivor arises. i» bs col. 2.] : 

Kanemare Venkapaiya v. Nazerally Tyabally (8 
and In re G&llop and Central Queensl y . (3) 
Go. (+), followed. | s es and Meat Export 
Khetter Mohun Sing v. Kassy Nath Sett (6), refgrred 
to. ké bid 

Mr. P. N. Chatterjee, for Nobin Chandra 
Dhur, e ses, Se 
.Mr. S Be Dutt, for Atarmont Dasi. 
e Mr.S.C Mitter, for Kali Oharan Dhur. 

JUDG »ENT.— [his 15 an application 
made by Kal! OneraB Dnus, one of the 
defendagts 10 tals aumulaistration suit, 
The decree OWr&cied the plaintiffs and the 
defendants Nobin Onantüra Dhur .and 
Stsila Sundari Vasi to pay tO. the applio- 
ent Hs! 2,9050-0-0 with Interest thereon frm - 

-— híc 


gh 


he date of’ tke decirte until realisation. 

- The. application bis for the execution of 
that: decree unter the provisions of O. XXI, 
r. ll of the'Civil--Procedure Code and is 
in thetabular form required by that rule. 
In column+10 the applicant states:— - 

“J, fhe applicant pray that the said sum 
of Rs. 2,590-5-3 with interest thereon at 6 
per cent. per annum from the date of the 
decree till realieation- and .the coste of 
taking out this execution be realised by 
attachment and sale of the right, title and 
interest of the judgmentedebtors to and in 
theimmoveable properties specified at the 
date of the application and paid to 
him”. . | 
" The tabular statement was duly filed 

e before the Master under Ch. VI, r. 12 of the 
Rulés of the Coyrt and as the decree was 
more than a year old-the matter fell to 
be dealt with under the provisions of O. 

. AXI, r. 22 and the Master. endorsed the 

.tabular statement in this waye 

"Let usual notice issue under O. XXI, 
r. 22 (a) of the Code of Civil Procedure.” 

The notice was duly issued and was 
dated the 8th May, 1928. It is to be 
observed thate the decree was made on the 
8th May, 1916, and the notice was dated the 
8th May, 1928, that is to say, exactly twelve 
years after the date of the decree. Under 
s. 12 (1) of the Limitation Act, in comput- 
ing tho- period of limitation, the day 
from which such period is to be -reckoned 
is excluded. If, therefore, it'can be said 
that the filing of the tabular statement 
was itself "an application" then the ap- 
plication was madejust within the period 
of, limitation prescribed by Art. 183 of the 
First Schedule to the Limitation Act. ` 
--Beefion 3 of the Limitation Act is the first 
section in "Part 11” of the Act which “Pan” 
bears the, heading “Limitation -of°Suits, 
Appeals‘and Applications" so that ‘there. 
are three- species 
are dealt with in the Limitation *Act and 
the. Schedule to that - Act. 
readsasfollows:— - | =., 
- "fRubject to the provisions contained in 
88.4 to 25 - every suit instituted, appeal 
preferred, and application made after the 
Period of limitation prescribed therefor by 
the First Schedule shall be dismissed", 


“-Upen looking at Art. 183 we find that 


that-is one of the Articles in dhe Diwsion 
of theSchedulé which deals with "Applica- 
tions” and the heading of the first column 
is “Description of application", that of. the 
second column “Period of" limitation", ard 
that of the third column "Time from * which 
a 
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eof 12 years. 


of matters which- 


Bection 3 
e 


. if rO. i92 


; the period begins td run", Reading -Art. 


183 in conjunction with s. 3 the prowisions 
of the Statute relating to limitation of the 
kind applisable to the present instance 
-may be stated to be as fodows:— 

Subject to the provisions” contained: 
in ss. 4 to 25 every application to enforce 
a judgment, decree or order of any Court 
establighed by Royal Charter made 
aftet the period of 12 years shall be dis-* 
misseg. c. 

Therefore, it is quite ohvious that what 
has to be considered is Whether or nót the 
“application” in the present matter was or 
was not made after the period of 12 years 
_from the date of the decree. 


It was argued by Mr. Chatterjee on,the 
authority of the cases of Monohar Das v. 
Futteh Chand (1) and Amulya Ratan 
Banerjiv Banku Behari Chatterji (2)that it 
is not sufficient merely that an application 
should be made but that some order 
should be made by the Court, In my view 
these decisions do not go so far as to lay 
down the proposition that the Article 
requires the making of an order in execu- 
tion in-order that the rights 8f the decree- 
holder should be preserved, except no doubt 
in cases where a question arises as to 
whether or not there has keen a revivor 
within the meaning of the third column 
of Art. 183. To my mind in order to 
preserve the rights of the decree-holder it 
isenly necessary that he should make an 
"application" within the prescribed period 
On any other view of the 
matter the result would be to cut down the 
period of limitation actually prescribed by 
the Btatute, e g, if the making of an 
application means the actual hearing of a 
motion by the Court, it follows that the 
actual. period of limitation has been.cut 
down by the length of time required for 
notice of that motion. There is a decision 
of the Bombay High Court [Kanemar 
Venkapaiya v. Nazerally Tyabally (5)] that 
where sn “application” is to be made to 
the Court within the period of limitation 


.Prescriked@ by any Act, it is deemed to be 


made for the purposes of limitation when 
the notice of motion is first filed in the 
proper office of the Court. In my opinion 
that is the right view of the “ matter, 
althoughI am aware that there dre other 
decisions of this Court which suggest the 
coptrarye There iseleo a decision of the 
. (1) 30 £1. 979:.7 C. W. N. 798. : 

(2) 87 Ind. Cas.61; 4] C. L.J.159; A. I. R. 1926 
Cal. 668. ° 


. (3) 86 Ind. Cas. 440; 47 B. 764; 25 Bom, L. R. 484; A 
LE ages em, DE 
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Madras High Court which | goes evens 
further in that itis to the effect that an 
application to the Registrar of the Court is 
an application within Art, 1¥3*gven thoug 
the affidavits supporting the apptication are 
‘filed: subseq@ently. TheeBombiy -decision 
was in the main based upon the yrell-known 
decision of Mr. Justice Denman; In re 
Gallop and Central Queensland Meat@Export. 
* Co. (4). The effect of Mr. Justice Denman's 
judgment in thft case [reported as*In re 
Gallop and Central, Queensland Meat Export 
Co. (4)Jisthat if a notice of motión is given 
before the last day of any limited time then 
the application is within the time prescrib- 
ed. That means that wherever there is a 
limitation of time prescribed within -which 
one party has to move the Court in any 
matter in order to preserve his rights, he 
has safeguarded his position if in fact he 
gives notice of his motion within the time 
prescribed, and it is not necessary thaí 
such motion should aetually be heard by 
the Court or even have appeared on the 
list of matters to be heard by the Court 
within the prescribed period. I respect- 
fully agree erftirely with the décision of Mr. 
Justice Denman and with the decisions 
"reported as  Kanemar Venkapaiya v. 
Nazerally Tyabally (3) and Kuttayan 
Chetti v. Ellappa, Chetti (5) to which I have 
already referred. Nevertheless having 
. regard to the decisions of the Calcutta 
High Oourt and in particular to the 
decision of a Bench of this Court  consist- 


ing of Sir Comer-Petheram,* O, J., and . 


Norriq and Pigot, JJ., in the case of Kheter 
Mohun Sing v. Kassy Nath Sett (6) were 
I called upon to do so I should feel myselfe 
bound to hold that the mere giving of a 
notice of motion isnot of itself sufficient to 
preserve therights of the person giving such 
notice unless at any rate the notice nominat- 
ed a return day which fell within the period 
of limitation. I do venture, however, with ` 
all due deference to express the opinion 


that that decision may not Ve quite in , 


accordance with the law in England on 
analogous points, But in any” event that 
gonion has, I think, no real bearing on the- 
acts of fhe present case, and none of the 
decisions to which I have been referred 
actully cover the point which I have hefe. 
to decide :and for this reason in. my - 
view all, that I have now fo decide is: 


- (4) (1890) 25-Q. B. D. 230; 59 L: J. Q. B. 480; 62 L. T. 
834:33 W. R. 62]. Sidus bai 
6) 17 M. L. J. 215, ^" | 
: (6) 30 


, Setting 
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whether or not Kali Charan. Dhur made 
an application.to enforce hie decree within 
12. years from the date of the decree. I 
have no doubt that the lodging or filing of 
the. tabular Statement was in itgelf the 
making of an applieation to this Court in 
the-person of the Master who is the ‘Officer 
of this Oourt designated to deal with 
matters of this character. In column 10 of 
the tabular statement the decree-holder in 
terms says: “Ithe applicant: pray" and: 
so ‘on. ‘Fo my mind it is scarcely arguable 
otherwise than that the. tabularstatement 
is in fact a petition.to this Court for the 
[ in motion. of the _ necessary 

machinery forthe execution of the decree. 
That tabular statement on the face «of it, 
being within ‘time, the Master egave- 
directions for notice to ‘be given to the 
other side to showcause - Why the decree 
should not be executed. 'Thérefore with- 
out. attempjing to come to any definite” 
decision as to whether, for. example, the 
givingofa notice of motion would besuffici- 
ent irrespective of thehearing of the motion 
to safeguard the rights of the person giving 
such notice of motion, I degide that’ the 
filing of atabular statement in accordance 
which O. XXI, r. ll is an application to 
the Court within the meaning of Art.” 183, 
of the Limitation Act. read in conjunction 
,with s.3 of that Act. That being so I 
.hold that this application is made. within 
time and must accordingly be ‘dealt with on 
its merits. í E i 
I am supportéd in the view that I take 
in this matter by two unreported decisions 
of Mr. Justice Pearson one in Suit No, 610 
of 1915 Sashi Moni Dasee "v. Dhira Moni 
Dasee and the other is an insolveney case 
In re Chaitan Das Sarana. 3e 
-Objection, disallowed, 


n 
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CALCUTTA HIGH COURT. 
ORIGINAL Oivit Soir No. 679 oF 1925, 
February 17, 1928. c^ 
. Present:—Mr. Justice Costello. e 
RAMESWAR PROSAD KESSUR ` 

PROSAD—PLæNTIPR3 . e 


i versus ^ ; 

* BAMAPADA GHOSE & Sons—* 
e DEFENDANTS, : m 
` Presidency Small Catse Courts Act (XV of 1882), 
s. 28 gi for oveg Rs. 1,000*-Decree for less — Right 
“to costs Account suits—Jurisdiction ‘of Presidency’ 
Small Cause Courts—Duty of Court in . awarding 
; €osts, i 


- The criterion, to beeapBlied for the purpose of 
ascertaining whether €. 22 of ‘the Presidency Small 
Cause ‘Courts Act applies or notis not the amount 
which the plaintiff claims but the amount which he, in 

' fact, recovers. [p 86, col. 2.] : 
Shridhan Gopinath v. Gordhandas(2), folowed.  . 
7 Chandmall Kangoria *& Debi Chand (1), dissented 


om. . ; ; P 
Therfis no.authority for holding that a suit for 
an.account cannot be heard and determined in the 
Presidency Sma]l Cause Courts. (p.87, col. 2.] 
. In applying the prgvisions of s. 22 of the Presidency 
Small Cause Courts, Act, it is the duty of the Court 
to -deal’ with the, question of, costs after a careful 
examination of the issues raised, particujarly for the 
purpose: of “ascertaining whether there was any 
undue exaggeration or inflation of the claim on the 
part of the plaintiff in the suit and .whether it was 
a suitable matter to be tried in the High Court 


rather than in the Small Cause Court. |p. 89, col, 


2] . s cae 
. lies A. K. Roy, for the Plaintiffs. | 
` Mr°B, K. Ghosh, for the Defendants. 


JUDGMENT.-This is an application 
to set aside an ex parte decree made by 
me on the 28th of November,*1927, on the 
ground that such ' decree was obtained 
improperly, and . to some extent fraudu- 
lently by the plaintiffs in-the suit. ‘So far 
asthe latter allegation is concerned, it 
was not seriously or at any rate very strenu- 
. oysly pressed by Mr Ghosh on behalf of 
the defendants, who are the applicants in 
this matter. The only allegation with 
regard to that seems to have been that in 


the course of a somewhat provocative cor-' 


respondence between the: attorneys tothe 
parties the attorney for the plaintiff con- 
cealed.the factthat he was intending to 
apply. for the decree in question. The 
main ground upon which the applicatien 


“86 AMEBWAR PROSAD KESSUR PROSAD V. BAMAPADA GHOST & SONS. `e 11540. 1928 
.in fact had no notice*that an ‘application 


was being made for the suit*to be put into 
the Special Peremptory ljstfor confirma: 
tion ofthe. »eport of the Assistant Referee; 
who hadebeen appointed by a decree 
dated the 23rd Juge, 1926, totakean gccount* 
of the dealings and transactions between the 
parties, * | - A 
: Thesuit was originally brought for the 
recovery of Rs. 3,451-6-3 and the Assistant* 
Refereein his report, with the consent of 
the parties stated that there was due by 
the defend&nts to the plaintiffs the Sum of 
Rs, 664.8. Now, having regard to the fact 
that no notice was given by the plaintiffs 
to the defendants as .required by r. 30, 
Ohap. X, it was quite clear that the decree 
had been irregularly obtained. Therefore, 
onthe face of it, the defendants were 
entitled tohaveit set aside. But on the 
last occasion it was agreed by the parties 
that this application should be treated 
rather as an application for the re-hearing 
of the consideration of the report of the 
Assistant Referee, so thatif it appeared 
that despite the irregularity arising irom 
the want of notice the decréb was a proper 
one in the circumstances of the case, the 
decree should not-actually’ be set aside but ^ 
should stand aa originally made. If, on - 
the other hand, the circumstances warranted 
a variation of the decree then such variation 
should be made accordingly. f 

The real point of substance in the ap- 
plication is the question of whether or not 
jhe decree, should hold godd in so far as 
1t ordered the defendants to pay to the 
plaintiffs the: costs of the suit and of the 


is founded isthat nonotice was given under referente upon the footing of scale No. 2. 


r.30, Ohap. X of the Rulesof this Court. 
That rifle provides that certain suits and 
matters should be placed in the Special 
Peremptory. Lists forthe Courts to “which 
they are assigned, (and amongst Such suits 


and matters are those defined in sub-cl. (c) found entitled to 


as being “suits which stand for egnfirma- 
tion or further consideration upon the 
report of an officer or other 


testamentary and -intestate «matters for 


Referee, and * 


It was argued. by Mr. Ghosh on behalf of 
the defendantsthat the matter-is one to 
which s. 22 of the Presidency Small Cause 
Oourts Act. applies, and: that, therefoie, 
Seeing that. the plaintiffs, in fact, were 
recover the sum of 
Rs. 664 8 only, which is a sum less than 
Rs.1,000 the plaintiffs were not entitled to 
any costs at all by reason of the fact that 


No. 537 of 1925)., In the course of that. suit 


. . 
- 


: e 
. e a 
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it became necessary forme to express an the true amount or valto 


opinionas to whether or not the “cogniz- 
ability" of a suit te which s. 22 applied de- 
pended on the amount celaimiéä.or on the” 
amount actually recovered; In'the.course 
of the jadgaént which I gave in that case I 
said this: i "e. 
“It is.pointed out tome by Counsel for 
tke plaintiff that there is a decisiow of Mr. 
Justice Page, which is reported as Chand- 
mull Kangoria v. Debi Chand (U) in which 
case Mr. Justice Page said jin the course 
of hisjudgment that thelaw ahd practice 
in British India,in his opinion, were in 
favour of the view that thé question whe- 
thera cause fell within the ambit of the 
jurisdiction of the Small Cause Court’ de- 
pended not on the amount or value actually 
Tecoverabée or ascertained at the trial, but 
onthe amount or value which was claimed 
by the plaintiff and set dut in the plaint, 
and the learned Judge took the view that 
the provisions of the English County 


Oourts Act differ so materially 
from those contained in the Statute 
relevant to the issues raised in the 


casethen before him, that he did not 
think it necessary to refer to the decision 
thereunder.” I said at the time that it was 
clear that Mr. Justice Page, in his judg- 
ment in the case of Chandmull' Kangoria 
v. Debi Chand (1) was of opinion. that ` the 
question whetheror not a suit was cog. 
nizable in the Small Oause Court depends 
not on theamqunt ultimately ‘recovered 
but on the amount originally «claimed. I 
referred to-that decision of my learned 
brother on thee previous occasion and 
with very great respect to him! stille 
cannot agree with his view as tothe 
meaning of s. 22. I. prefer to follow the 
decision of Mr.Justiee Buckland in Suit 
No. 1657 of 1922 which unfortunately ‘was 
not reported but is referred -to by Mr. 
Justice Page in Chandmull Kangoria v. 
Debi Chand (1). I pointed out in the case 
of Misnilall v. Mackintosh. Burh, Limited, 
‘that there isa case inthe Bombay High 
Court 'S&ridhan Gopinath v, Gérdkap ' Dag 
(2)] in whigh Sir Lawrence Jenkins, CO. J., 
and Mr. Justice- Russell took a view con- 
trary to that of Mr. Justice Page. The 
learned Judges there clearly state that the 
real criterion asto whether or not a case was 
cognizable by a Small Oausa Court was 
not the amount originally claimed’ but 


(1) 80 Ind. Oas. 317;-28 O. W. N. 6; 5f O. 62; A. L R. 
1924 Oal. 405. : | ^. z 
(2) 38 B. 235; 3 Bom, L. R. 898. 


- 


' .onb We detgrmined, by the taking 
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of the-subject 
mátter-of' the action 1a ultimately as- 
c?rtained after investigation at a trial, 
The learned Judges in the Bombay case 
farther pointed out thgt such a conclusion 
was in accordance with the decision of the 
Oourt of Appealin England ona cognate 
pointin the caseof Soloman v, Mulliners 
(3). I desire to say quite definitely that, 
in my view, the real meahingots. 99 of 
the Presidency Small Cause Courts Act is 
analogous, to that of the corresponding 
section of the English County  Oourts Act 
of 1919, that is tosay, s. ll of that Aot, 
and thatit isthe'amount recovered , and 
not the amount claimed *which is to be 
the dominating and de:siding factog for 
the purpose of determining whether or" 
aot 2d suitis cognizible by the Small Oause 
"Court, - s MC 


Mr. Roy contended.that even acceptin 
ihat view of the law thia present ide 
nevertheless was not. a suit cognizable by 
the Small Oause .Oourt by reason of the 
fact that, in effect—in -substance though 
not in form—the plaintiffs were claiming 
an account, and he referred me to a case in 
Kailas Chandra Mandal v. Keranenda 
Ghosh.(4) where Mr. Justice. Mukerjee and 
Mr. Justice Oaspersz deaided that whether 
a suit is one for accounts within the 
meaning of Art. 3L.of Sch. II of the Pro- 
vincial Small Cause Courts Act (Act IX of 
1887) must depend on the relation to which 
the parties stand with each other, and the 
natureof the investigation required to 
afford relief to the plaintiff, and that if 
in orderto grant relief to the plaintiff 
it is necessary to take accounts, the suit 
isone for accounts within the nfeaning 
0: that Article, even though the. plaintiff 
may &&ve chosen to put a definite money 
value upon his claim. Now that Article and 
that Act, of course, have no application here, 
Apparently there is no definite authority, 
indeed ifo authority at all, for maintaining 
ethata suitfor an account cannot be heard 
and determined in. the Presidency Smal] 
Oause Oourt.. That is to say, the precige 
form ofthe plaintin the. "présent suit is. 
immaterial. Actually the plaintif% claimed. 
& specific sum, namely, Rs, 3451-6-3, but 
it is obvious from the mature of the suit 
thaj the question ofewhether that sum WES 
or was not due to the Plaintiffs 


of an 
. (f) $1901) 1 Q. B.76; 70 L. J."Q. B. 165: T 
83 Lg. 488. 1T. L. R. 87 8. B. 165; 49 W^. Br 364; 
` (4) 10 Ind Cas. 883; 24 O. Le J, 187, - yee « 


could e 


„account bétween the“ parties, having regard 


“to the naturé of the defence ‘which was 


sët up in the written statement. 


“he facts, put very briefly are these: 
The parties had had business relations, 
and by & contract dated the 21st January, 
.1922, the plaintiffs had sold a quantity of 
Australian ,wheat^tó the defendants, that 
is to say, 3U0 tens of Australian wheat at 
ihe rate of Rs. 6-12 per maund on the 
‘condition that payment of the price should 
be made in advance. The Uefendants 
actually advanced to the plaintifis by two 
sums atotalsum of Rs. 56,200 and the 
plaitiffs delivered a certain quantity of 
wheat tothe defendants and they further 
e paid* to the defendants a sum of Rs. 16,000 
upor the footing that the defendants had 
‘owed the plaintiffs that amount, The de- 
fendants by their written statement set up 
«two other contracts, also for the supply of 
.Wheat by the plaintiffs to the defendants, 
and in a statement of accounts annexed 
to their written statement they showed 
that various other payments had been 
made with a view to adjusting the 
accounts besween the parties. In that 
state of affairs it was said by the plaintiffs, 
as I have already diee m uoe. was 
due to them upon an adjustment of ac- 
counts the sath of Rs. 3,451-63. The 
defendants, on the other. hand, set up that 
upon any taking of an account it would 
be found that nothing was due by them 
to the plaintiffs but that on the contrary 
the plaintiffs were still owing money to 
the defendants upon the basis that the 
defendants had paid more to the plaintiffs 
than was warranted by the amount of wheat 
which Bad been actually delivered. 

Mr. Roy invited me to treat the matter 
as being one of aclaim on the oné shand 
and a sort of counter-claim on the other, 
He did that admittedly in an endeavour 
to bring the case within the decision 
which I had given in the case “of Mis. 
rilall v. Mackintosh Burn, í 
and án order to put himself in the 
position of being able to contendethat 
the plaintiffs were entitled to the costs 


of’ their® claim, and ` that’ the 
defendants in their turn would be 
entitled to the costs of their 


counter-claim if in facé any sum had been 
eawarded to them. He further said that 
upon a right view of, the seport of the 


, 
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due to the defend&nts, Having reached 
that stage, it was, I think, difficult.for Mr. 
Roy thereupon to contend that upon that 
e footing the, case was taken out of the *pera- 
tion of & 22 of the «Presidency Small 
Oausd Courts Act, because in fact the 
total sum awarded to the plaintiff was 
this sumeof Rs. 664 which is clearly 


less than Rs. 1,000, the sum referred to ° 


in “that section. Be that as it may, in 
any event, I should noé have been dis- 
posed to treat this case, upon the same 
footing asethe ease of Misrilall v. Mackintosh 
Burn, Limited. In that case there was set 
up by the defendants what, under the 
extension tothe Code of Civil Procedure 
is called an equitable set-off, and there 
was a claim for damages which, in” my 
view, to all intents and purposes (at any 
rate, when it came toa question of costs) 
was in effect a counter-claim properly 
so called. 

There was, however, nothing of the kind 
in the present instance, The plaintiffs 
were alleging that a definite sum of 
Rs. 3,451-6 3 was due to them from the 
defendants. The defendants on ihe other 
hand, said that no such sum was due, 
and that if anything, the balance of 
account was the other way round. Olearly, 
in order to ascertain what, if any, was the 
sum due tothe plaintiffs, it was necessary 
‘that an account should be taken. That 
wasthe only method of arriving at the 
amount to which the. plaintiffs are 
entitled, and the Assistant Referee, ap- 
*parently withthe acquiesence of the parties, 
arrived at the figure of Rs. 664. I*think, 
therefore, that it is entirely upon the basis 


*ofthat figure that a decision as to costs 


ought to be made, especially having regard 
to the fact that I have not before me, 
neither in the report nor any where else, nor 
havel any means of ascertaining, without 
re-trying the*whole suit over again, what 
was the figure which represented the sum 
due from tke defendants to the plaintiffs 


Limited,e and What, if any, was the figure represent- 


ing the sum due from the plaintiffs to the 
defendants, so that upon a balance the sum 
of Rs. 664 was due by the defendants 18 
the plaintiffs, For aught I know to the 
contrary, the Assistant Referee or the Coun- 


“gel tothe parties may have come.to the 


conclusion that the defendants owed the 
plaintiffs Rs? 664 and that the ‘plaintiffs 
owed the defendants nothingat all. On 


Assistant Referee what the Official Referee. the other hand, the A-sistant -Referee or 
had:.d&eided in effect was’ that Rə? 664e the Counsel to the parties may have decid- 


was due tothe plaintiffs and nothing. was 


ed that the plaintiffs owed the defendants 
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_uch.a sum as. having another sum sub». amongst-others, that F- thinkeit® is, right 


‘tracted, from it: would leave a balance:of, 
Rs. 664 in favour of the plaintiffs: I have 
no mans. whatever of ascertaining howe 
this figure was arriwed at. I can, "Therefore, 
only. accept &he report of the. Official 
Referee'as it-stands and treat the matter 
asebeing one of a suit, in which after trial 
' of the igsues between the parties, jt was 
determined that the defendants owed the 
plaintifis the sum of Rs. 664. » 

- The being so, tbe only other question is 
whether there is artything in this suit to 
take the matter out of the operation. of the 
substantive. part.:ofs. 22 of -the Presi- 
dency Smalls Cause Courts Act. Once it 
is conceded—&üd it was not disputed at 
the Bar—for thé purposes of this case (if 
it had ‘not’ been conceded I should have 
decided thé matter consistently with my 
previous decision in Misrilall v. Mackintosh 


Burn, Ltd.) that it isthe amount recovered ' 


" and not the amount claimed which is the 
determining factor, once’ thatis conceded, 
it is manifest that on the face of it (prima 
facie Ethis suit falls within s, 22) as 
“the plaintiffs ave entitled. to recover from 
the defendants the sum of Rs. 664 and no 
more, by reason, of the provisions of s. 22, 
they will not.be entitled to any costs at all. 
`- The main part of the section says that 
if a suit which is cognizable by the Small 
Cause Court isinstituted in the High Court, 
and‘ ifin such suit the plaintiff obtaips 
in'the case-of a suit; founded on contract, 
a decree-for anye matter of an amount or 
value less than one thousand rupees, no 
costs will be-allowed to the’ plaintiff; and 
ifin ány such suit the plaintiff does not 
obtain ‘a decree, the defendant shall 
be entitléd to his. costs as between- attorney 
and client. . yee ae N 
"I am unable to follow the reasoning of 
my learned brother Mr, Justice Page in the 
casein Chandmull Kangoria v.*Débw Ghand 
(1)to which I have already referred where he 
says at page.9* that “ample safeguards are 
provided to meet such a contingency,” that 
ia to say, the contingency of the plaintiff 


placing a fictitious value on his claim so ° 


as to be at liberty to determine the tribunal 
by which the suitis to be tried. I can- 
not see that there are any safeguards of any. 
kind whatsoever in the event of the plaint-. 
iff ina shit of this kind overestimating 
the value of the amount to which’ he is 
entitled, becauée the real amount ean only. 
be ascertained after the taking of some 
elaborate. accounts. Tt is for this reason, 
: *Page of 280. W.N.—|Hd.] —  — . 
oy g N ap oN e e. * H e 





generally speaking, under the provisions 
of this section that if a plaintiff does not in 
the ultimate result recover R£.. 1,000 _ he 
should not be entitled to his costs. But 
in the present suit I think the matter is 
different and s. 22 of the Presidency 
Small Cause Courts Act contains an adden- 
dum which is in the nature of a proviso. ° 
It seems obvious that the Presidency 
Small-Cause Court is not a tribunal intend- 
ed or devised for the determination of 
substantial commercial cases, and I think 
itis the duty of the'Oourt to deal with the 
question of costs in a matter of this kind, 
after a careful examination of the issues 
which were raised between the parties, 


particularly for the purpose of ascertaining e. 


whether. there was any undye exaggeration 
or inflation of the claim on the part of the ` 
plaintiff in the suit, and whether it was a 
guitable:. matter to be tried in the High 


Court rathere than in the Small Cause , 


Court. — -+ 

Now, as far as I can.see, in the present 
case there was a bona fide dispute between 
two-business firms as to the amount which 
was owed by the.one to the other, and in 
default of an:;agreement between the 
parties the amount could only be ascertain- 
ed by the taking of accounts the doing 


of which might have developed. into a .: 


lengthy and possibly a difficult matter. 
It happens that in the present -case the 
parties were sufficiently. well advised to ' 
avoid the expense of a protracted trial 
before the learned Assistant Referee, and 
they are their Counsel 6r both came to an 
agreement as to what the amount due by 


*the.defendants to: the plaintiffs Should. be. 


Some sort of suggestion was thrown Gut in. 
the course of the hearing that it was intend- 
ed by tifis agreement or apparent agree- 
ment that “the question of costs had also 
been taken into consideration in arriving. 
at thesum of R3. 664. : l 
- I see no reason at all for saying that. 
there was any such idea or intention ia the. 
minds of either of ‘the parties to the suit. 
All tkat.was done when the matter was 
before the Assistant Referee was for. the 
amount claimed to be ascertained dr rather, 
to be agreed. - zT I 

* Looking at the matter «as a -whole, T 
think that this is a cage whereI might pro- 


perly exercise the discretion Conferred upôn e 


the Oourt by ethe lgst clause of .s. 22, 
aad, therefore, while coming to:the conclu- 


Sion that this wad a case cognizable by the, . 


Small €ause Court and although the plaint- 
2 * - = um 4 
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tiffs were fot entitled 
amount of more than Rs. 1,000, I think I 
might reasonably say that it was a suit 
which was "properly brought in the High 
Court. That being so, I see no reason why 
the dearee*which Mas already been made 
shou]d be.disturbed. But, on the other 
_ hand, it is clear that the defendants were 
justified in bringing this matter before the 
Oourt having egard to the.mannet in 
which the decree was obtained and I 
accordingly: give them * the eogis of this 
application, and I further direct that the 
plaintiffsarenot.to-have any costs in connec- 
tion with any matters arising subsequent 
to the report of the.” Assistant Referee. 
The defendants are to have costs as betweeu 

e party and party up to the time that the 
agréement was grrived atand the Referee 
made his repprí, including those in con- 
nection with the filing of the report. 

Laas Order accordingly. 

e * 
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CALCUTTA HIGH COURT. 
e APPEAL Faom APPELLATE DEOXER No. 2013 . 
E or 1925. 
FeBruary 9,1928. ^ 
Present :—Mr. Justice Page and 
Mr. Justice Mallik. 
AGHORE NATH HALDAR— 
PLAINTIFF—APPELLANT ` 
d : . versus , Bo ag 
DWIJAPADA.OHATTERJEE— 
" DEFENDANT— RESPONDENT. - 
„Bengal Municipal Act (III of 1884), 
(iit) —'Oceupation of holding’, what constitutes—Mere 
right-treside in hostel, whether ‘occupation’. 
Occupation of a holding in order to render a person 
amenable toa personal tax imposed upone ‘épersons 
occupying holdings” under s. 85 (a) of the Bengal 
Municipal Act connotes actual possession y the person 
liable to be assessed or by his servant or agent in 
furtherance of the duties which süch servant or agent 
has engaged to perform forthe assessee. fuch posses- 
Bion must be beneficial to the assessee; it must he 
intended that the possession should be continuous 
and. pot.merely casual . or intermittent, and the 
asseBsee or Joint assessees of the holding must be 
entitled to the exclusive use and enjoyment of the 
hglditg ag of right and not on sufferarce, free from 


interference from outsiders, and without the user. 
paramount right 


and enjoyment being subject to a 
ef regulation or control by the party who put them 

in possession or any other person LP. 91, col. 3. 
There cannot he sepafate occupiers of sebarate 
e parts'ofone and the same holding assessable. fo the 
tax in respect of the portions thaé they respectively 
occupy. [p. 92, col. 2.].. ` . 
Whgre the head. nfaster of a school was p&rfhitted 
to reside in a boarding house or hostel for students 
adjoining: the-schoo]- buildings, as a boarder on thé 
e > 4 


tA 


. e exists primarily for students, 


e ? e - 


e 
4x + ý 1 d ., A 
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to a decree for an. 


. 
usual terms, but was not given -the right ‘to use 
any particular seat or bed in any ofthe rooms and 

is seat was liable to be changed from time to.time 
e 88 the Superintendent directed $ e E 
Held, that he did not 'occupy a holding’ within 
the meaning of s. 85 (a) of thé Bengal, Municipal Act 
and codd not be assessed under the said glause. [p. 
93, col.1] . 


Appealeagainst & decree ofthe District 
Judge, Murshidabad, dated the 27th April, : 
1926, reversing that of the Munsif, Jangipür, 
dated the 27th Septmben, 1997. . 

Babu Pyari. Mohan Chatterjee, for the Ap-- 
pellant. e e . MM: 

Babus Rupendra Kumar Mitra and 
Byomkesh Basu, for the Respondent. 


JUDGMENT.—The issue raised in 
this appeal. involves the  construetion 
of the term "persons occupying holdings" 
in s. 85 (a) of the Bengal Municipal Act 
(III of 1884). | i 
- The appellant is the head master of the 
English High School at Jangipur. From . 


' October 1921 to October 1923 he resided 


in a boarding house or hostel for students 
adjoining the school buildings but the 
school building and the hostel for the 
purposes of the Bengal Municipal Act are, 
&nd'are to be treated as, separate hold- 
ings. The hostel belongs to the School 
Committee, and its internal affairs are 
managed by a Superintendent. Persons 
who are accepted as boarders are entitled 
to reside in the hostel only if,and so 
leng as, they conform to the rules and 
regulations of the institution. The hostel 
but the 
appellant was permitted to reside .therein, 
as a boarder upon the-usual terms and 


ss. 85 (a), 15e became entitled to occupy a seat or bed: 


in one of the rooms onthe upper storey. 
and to partake of the meals supplied 
in the hostel, for an inclusive charge of 
.Rs. 7-8 per month. : 

The appellant, however, was not entitled: 
to the use of any particular seat or 
bed and so long ashe was given a seat 
in any ole of the rooms on the upper 
storey he was liable to have his seat 
changed from time to time as the Superin-' 
tendent might direct or the exigencies of 
the hostel might require. 

In these circumstances an assessment 
was made upon the appellant ûnder s. 
85 (a) of the Bengal MunicipaleAct and’ 
tbe amount of the tax “wah realized by - 
ihe ‘esue of distress warrants. . The ap- 
pellant- thereupon bróught the present: 
suit to recover, wniér alia, the amount of, 
the tax that had been levied upon him, 
The trial Court decreed the suit, holding 


- 


ius 
1510, 1029 . 
that the assessment upbn the appellant 


` was illegal, but the lower Appellate Qourt 


reversed the decree of the trial -Oourt 
and dismissed the suit, From he decree 
ofthe lower AppeMate Court tH appel- 
lant has prefersed. the present appeal* 

The material sections of the Act are:— 
. Section 85: e 
- "The Oqmmissioners may from time to 
DN a NAN BK vin Gaga sake na Gan aa rase a 
impose within the dimits of the Munici- 
pality one or other or both, of the follow- 
ing tax8:— : e à 

“(a) a tax upon persons occupying hold- 
ings within the Municipality according to 
their circumstances and property within the 
Municipality ; 
. “Provided that the amount assessed upon 
any person,in respect of the oceupation of 


any holding shall not be more than eighty- 


four rupees per annum; Or 

: "(b)g rate on the annual value of hold- 
ings situated within the Municipality."  . 
' Section 6: "(3) ‘holding’ means land held 
under one titleor agreement and surround- 
ed by one set of boundaries: provided 
that where twe or more adjoining hold- 
ings form partand parcel of the site or 


premises of a dwelling house, manufactory, . 


warehouse or place of trade or business, 


. guch holdings shall be deemed to be one 


holding for the purposes of this Act other 
than those mentioned in cl. (a) of 8. 89: 

“(4) ‘house’ includes any hut, shop, ware; 
house or building: ‘ 

“(5) ‘immoveable property’ and ‘land’ in- 
clude (besides land) benefits -arising out 
of land, houses, things attached to the 
earth, or permanently fastened to anything 
attached to the earth." f 

"The issue to be determined is whether 
the appellant is a person "'oecupying a 
holding" within s. 85 (a) of the Bengal 
Municipal Aet. . 
. Two contentions have been ratsed im sup- 
port of the appeal. | K > 
: The learned Vakil on behalf of the ap- 
pellant urged that the occupation of the 
appellant was that of a servanteor agent 
of the School Committee and shatethe 
hostel was bting occupied by the School 
Committee, and not by the appellant. 
Ambika Churn v,Satish Chunder Sen (1), 
Gobinda -Chandra , Ganguly v. Kalaish 
Chandra Sayyad (2. In my.opinion this 
contention is. ill-founded. The*ap ellant 
was not residing im the hostel because 
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formance of his dutieseasghe hedd master 
of the school. Indeed, the hostel was not 
intended to be a boarding house for the 
emasters but for the students, ahd it was 
only after obtajning the permission of 
the Secretary of the School Committee 
that the appellant was allowed to reside in 


.the hostel at all. 


"The governing principle ‘is that in 
order eto constitute .an ocqupation as a 
servant, it must be an occupation ancil- 
lary to the perfopmance of the duties 
which the $ecupier has engaged to per- 
form:”- per Mellor, J5 in Smith v. Seghill 
Overseers (3), Fox v. Dally (4), Clifton Col- 
lege v. Thompson (5) ang Charterhouse 
School v. Gayler (6). f : 


The first contention, therefore, raised . 


on.behalf of the appellant fails, |. œ 
It was further contended' that in the 
circumstances the appellant ‘by residing 
in the hostel did not “occupy a holding” 
veri s. 85 (@) of the Bengal Municipal 
ct. 
. Now, “occupier” and “occupation” are 
not defined in the Act, but, in my opin- 
ion, occupation of & holding in order to 
render a person amenable tosa personal 
tax imposed upon “persons occupying 


“holdings” under s. 85 (a) connotes actual * 


possession by the person Jiable to beas- 
sessed or by his servant or agent in further- 


- ance of the duties which such servant 


he was required to do so for the better per- 


(1) 20. W.N.689. . 
(2) 15 Ind. Cae 909; 15 C. L. J. 689, - 
. e LJ 


. . 
” 
. 
- 


or agent has engaged to perform for the 
assessee. Such possession must be beneficial 
to the assessee; it must be intended that 
*he possession should be continuous and 
not merely casual or intermittent, and the 
assessee or joint assessees of the holding 
fhust be entitled to the exclusive use and 
enjoyment of theholdingas of right and not: 
on sufieranee, free from interference from 
outside» and without- the user and 
enjoyment being subject to a paramount 
right of regulation or control by the party 
who putthem in possession or any other 
person, - If is not essential, however, that 


the possession should he permanent in- 


the sense that the assessee should be entjtl- 
ed to the exclusive use and enjoyment 
of the holding for a definite term oy a 

3 sr ke e . 


| i ! . 
(3) (1875) 10 Q. B. 422 at p. 429; 44 L. J. M. O, 114; 


32 L. T4459; 23 Wa R. 745. e | 
. (4) (1875-10 Č. P. 283: 2 Hopw. & ©, 261; 411. J, C. 
P.42; al L.*T 478: 23 W.R. 244. SNC EE 
e (1896) 1 Q. B. 232; 65'L- J. Q. B. 231; 74 L-T. 
RS QU de iP rq mmi ratu. 
) . B. 437; J, Q, B, 233; 74 L, T. 
1), 44 We R. 412; 60 J. P. 326, Bue 
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certain period, for éa tenant-at-will is, until 
the Will be datermined an occupier” (per 
Denman, C. J., R. v. Chelsea Water-WorksCo. 
(7) and “b would be a confusion of ideas to, 
say that it (that is, a liability to determina- 
tion) interferes with the'exclusive posses- 
Sion any more than & right of re-entry 
on*the part of a landlord in certain given. 
events could be said to interfere in any 
way with the right of the tenant dur- 
ing the time he is holding. He is in 
beneficial oceupationjor aterm, though 
that term is limited by certain conting- 
encies which may «possibly determine 
his interest at an earlier period:” per 
Lord Hatherley in Cory v. Bristow (8). 


ga other words, it is the mode of user 
and not the length of the term that 
determines whether or not the occupa- 
tion is such that the person occupying 
the holding is liable to assessment, 
Farther it is to be observed that ex- 
clusive user and enjoyment is not the 
same thing as exclusive occupation, for 
. lodger in a house’ although he has 
the. exclusive use of rooms in the house, in 
the sense that no body else is to be there, 
and though his goods are stowed there, 
yet he is not in exclusive occupation in 
that sense, because the landlord is there 
for the purpose of being able, as land- 
lords commonly do in the case of lodg- 
ings, to have his own servants to look 
after the house and the furniture, and 
has retained to himself the occupation, 
though he has agreed to give the exclu 
sive enjoyment of the occupation to the 
lodger. Such a lodger could not bring dject- 
ment or trespass quare clausum fregit, the 
maintenance of the action depending on the 
possession, and heis not rateable” per Black- 
burn, J., in Allan v. Liverpool Overseers (9); 
and although a person may be entitledto ex- 
clusive enjoyment ofa holding that is so 
aleo“ where a guest in an inn qra,lodger 
in a house has a separate apartment, or 


- where a passenger in a ship has a sepa- 


rate cabin; in which case it is clear that 
the' possession remains in the inn,keeper,. 
lodging house keeper, or ship-owner;" 
per Hild, J., in Smith v. Overseers of St. 


e e 
« (7) (1833) 5 B. & Ad. 156 at p. 169;"N. & M. 7572 L. 
J. M. O. 98; 110 E, R. 750; 39 R. R. 438. « 
(8) (1877) 2 A. O. 262.at p. 278 $6 L. J. MO, 273; 
361. T. 595; 95 W. R. 383. — . 
-(9) (1874) 9 Q. B. 180 at p. 197; 43 L. J. M*O* 6903 
L. 1.93; 22 W. R. 330, DE SMS 
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Michael's Cambridge (10), Smith v, Lambeth 
Assessment Commiitee (11) and Qurzon v. ^ 
Westminster Corporation (12). : 
Now, ig determining the questien whe- 
ther thé*occupation of a holding is such 
thateit renders the occugier liable to. a 
personal tax infposed under s. 85 (a) regard 
must behad to the circumstances of each 
case, for "it isthe- intention ofthe parties: 
which has tobe looked at: it is nof the words 
only that are to be regarded. The whole 
of the circumstances must be taken into : 
consideration. It is «he substanee of the 
transaction rather than the form that 
determines the question whether such an 
exclusive occupation exists as will make 
the property rateable” per Lopes, L. J., in 
Rochdale Canal Co. vw. - Brewster (18), 
Lord Bute v. Grindall (14, R. v. Lady 
Emily Ponsonby (15), R. .v. * Assessment 
Committee of St. Pancras (16), Bradley 
v. Baylis (17), Holywell Union & Ha!kyn 
Parish v. Halkyn District Mines Drainage 
(18), Liverpool Corparation xv, Charley 
Assessment Committee (ly) and Chairman of 
the Municipal Commissioners of Jalpaiguri 
Nea v. Jalpaigur& Tea Co., Ltd. 
). l 


In my opinion, however, there cannot be 
Separate occupiers of separate partsof one 
and the same holding assessable to the 
tax in respect of the portions that they 


-respectively occupy, for the term “holding” 


in. s. 85 (a) does not mean or includé 
“part of a holding" (ss.6 (3) (4) (5)]; al- 
though, no doubt, there may be more 
persons than one in joint occupation of 
a holding, in which case each of the 


(10) (1860) 3 E. & E. 383 at p. 390; 30 L. J. M. C. 
14; 3 L. T. 687; 7 Jur. (N. 8) 246; 121 E, R. 486; 122 R 


. 146. : 
(11) (1882) 9 Q. B. D. 585 on appeal (1883) 10 Q. B. 
Du 327.52 L.J. M. O. 1; 48 L.T. 57; 47 J, P, 
244. o e ` 

` (12) (1917) 86 L. J. K. B. 198; 115 L. T. 823; 80 J. 


P. 468; 14 L. G. R. 1112. ; 
** (13) (1894) 2 Q. B. 852 at p. 858; 64L. J. Q. B. 37; 9 
243; 59 J. P. 132. . 

E. R. 1127; 1 R. R. 820 


R.$80; 71 L. T 
(14) areg 1 T. R. 338; 99 

on appeal (1793) 2 H. Bl. 265; 126 E. R. 543; I. R. R. 

220. . : 
(15) (1812) 3 Q.B. 14; 

65; 6 Jur. 612; 114 E. R. 412; 61 R. R. 128. 

Q B.D. 581, 

Q. B. D. 195; S1L.J. M. Cr 188; Colt, 


46 163; L. T. 253; 30 W. R 823; 45 J. P. 847. 
1895) A. O 117; 64 L. J.. MeO. 113; 11 R. 98; 71 


. Q. R.*182; 57 S. J. 263; 29 T. L. 
.246. : . ; : 
(20) 64 Ind. Cas.619; 26 C. W.N. 311; 34 C. L.J. 
283; A. I. R. 1922 Cal. 46, 


[PLA 


X T e 
1151.0, 1895" . 


$3. . musst ur m9 Ls is e 
.Jolnt occupiers. is, or may be, amenable 


to the tax according to “his circumstances - 


. and. property within the Municipality;” 
Chairman of the Municipal Comássioners 
of Jalpaiguri Munitipality v. -Jalpaiguri 
Teu Co. Lid. (200 and R. v. Paynter (21). 

Reliance was placed by the respondent 
on 5.:15 (iti), but s. 85 and:s. 18 do not 

Telaje to «he same  subject-mattere In 
‘enacting “5. 15 the Lagislature was not 
‘concerned with the*incidence of taxation; 

‘bat: with the qualifications for the electo- 

; Tal franchise, and in s. 15° (iiif 

the words “occupies a holding or ‘part 

of a holding" occur, the Legislature were 
prescribing the qualifications of one class 
of elgctors, upon the supposition that. 
persons who had passed one of the tests 

therein set, out and were occupying a 

' holding ora part ofa holding rated at 
not less than a certain sum, probably were 

possessed of. -gufficient perspicacity and 
intelligence to exercise ^ the electoral 
franchise in & reasonable way. In s. 
85 the Legislature were concerned with 
the imposition of taxation, and the term 
holding" in tlfat section, in my opinion, 
bears the meaning attributed to it in 
. 8. 6 (3), viz, “land held under one title 
or agreement and surrounded by one set 
of boundaries; [Shah Hamid Hussain v. 
Chairman of Patna Municipality (22)] and 
does not and cannot reasonably be con- 
strued to mean or include a part of æ 
holding. Now, applying the tests that 

. I have endeavoüred to explain to the 

factsof the. present case, in my opinion, 
itis clear that the.appellant did not “oc- 
cupy a holding”. within s. 85 (a) for it 
cannot reasonably be contended that he 
-was in Occupation of the hostel, and further, 
his right tothe use and enjoymentof a 
seat or bed on the upper storey of the 
hostel was not such occupation as° would 
86 von him liable to assessment under s. 
a). 

For thege reasons the appeal wfil be al- 
lowed with costs, the deeree of the lower 
Appellate Court will be discharged and 


the decree of the trial Court festoted. 


‘The appellant is entitled also to his costs 
in the lower Appellate Court; 

Mallik, J.—I agreé, ^ 
Appeal allowed. 


e 
(21) (1845) TQ. B 255; 1 New. Seas. Cas. 631; 14 
LJ. M. Q. 179; 9 Jur. 897; 115 E. R. 485; 68. R. 


pd 15 Ind. Cas, 548; 17 0., W. N, 812; 17 0, L J. 
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. CALCUTTA HIGH COURT. ° 
Civit REFERENOE No. 8 or 1927. 
oon ` February 7,1928. , < 
* Present:—Sir George Claus Rankin, KT., 
Chief Justicepand Justice Bir Oharu 
| Ohunder Ghose, Kr. * * 
AROTH--ArPLICANT 


g TETSUS 
CRAIG JUTE MILLS, Lrp.— 
E OrrosrTE Panty - 
Workmen's Compensation Act (VIII of 1923),5. II 


- (6)—Injury to workman-*Disregard of. directions of 


doctor offered Uf employes —Employer' s liability. 

The words ‘if it is tleereafter proved that the” 
workman has not been regularly attended by a 
qualified medical practitioner’, in s. 11, sub-s. (6) of 
the Workmen's Compensation Ac do not apply*to 
the case of regular attendanee by the employer's 
doctor whose instructions have been disregarded by 
the workman. s eda 

-Consequently, where the injury is aggravated by 
an unreasonable disregard by the workman of the- 
‘directions of the doctor offered by the employer, even 
if the workman was regularly attended by the 
employer's doctor the concluding words of the sub-- 
section must take’effect and the workman's claim 
for compensation must be assessed upon the basis 
of aninjury of the Same nature and ,duration as 
might reasonably have been expected if the workman 
had been regularly attended by a qualified medical 


. practitioner, 


Civil reference under s. «27 of the: 
Workmen's Compensation Act, VIII of, 
1923, in Claim Oase No. 50 of 1927, 

- Mr. Atulchandra Gupta (with him Babu 
Satish Chandra Sinha),for the Applicant, 
JUDGMENT. : 

Rankin, C. J.—This is & Reference 
under the Workmen's Compensation Act 
i of 1923), madeby the Commissioner, : 

orkmen's Compensation, Bengal, under 
the power conferred on him by s. 27 of the 
Act, which is as follows:—‘A  Commis-. 
Sioner may, if he thinks fit, submit any 
question of law for the decision of the 
Court and, if he does so,shall decide the 
questio in conformity with such decision.” 
The question of law referred to us has. 
reference to the true construction of sub- 
s. (6) ofs, Ij of the Act, and arises upon the 
following facts which have been found by 
thé Commissioner. The applicant alleged : 
that while joining threads in a beammg 
*machiné his right hand was caught between 
the drum and steam-heated cylinder and, 
was smashed. The employer contended that 
the hand was not smashed, but only, 
scalded and that owing to the applicant's 
disregerd of the medical offiger’s instruc- 
tion to keep his hand in ‘bandages il. 
became septim eThs e Commissioner has. 
fotnd, that the employer's version is the 
cofrect one, that the applicant's disability. 
which ig. 


figh. - 
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the regulf os sepsis, and that the present 
condition of h® band is due to hisown . 
conduct in disregarding the medical officer's 
instructions. In other words, that hise 
injury has been aggravated by his disregard 
of those instructiins. The Commissioner 
has accepted the evidence of the employer's 


. doctor that the original injury was only a 


very slight burn. 

The questio is whether in thes cir- 
cumstances the sixth sub-section of s. 11 
applies to the case, The sub-gection is as 
follows:— “Where an injured: workman has 
refused to be attended by a qualified. 
medical ‘practitioner whose services have 
beén offered to him by the employer free 
of charge or having accepted such offer 
hag deliberately disregarded the instruc- 
tiohs of such medical practitioner, then 
if it is thereafter proved that the workman 
has not been regularly attended by a 
qualified medical practitioner and that 
such refusal, failure or 4isregard was 
unreasonable in the circumstances of the 
case and that the injury has been aggravat- 
ed thereby, the injury and resulting 
disablement shall be deemed to be of the - 
same nature and duration as they might ` 
reasonably have been expected to be if the 
workman had been regularly attended by a 
qualified medical practitioner, and com- 
pensation if any, shall be payable accord-.. 


ly. : 

fao diffieulty which presents itself to the 
Commissioner arises from the fact that in 
the present case the workman was attended,, 
and regularly’ attended, by the qualified 
medical practitioner whose ‘services were 
'offered to him by the employer freeof, 
charge and the question of lawreferred to 
us is stated as follows:— . 

"In g.ll, eub s. (6), do the words ‘if 
it is thereafter proved. that the wérkman 
has not been-regularly attended by a 
qualified medical practitioner, include 
attendance by the medical practitjoner’ pro- 
vided by the employer whose instructions 
he has disregarded, or should they Be: 
construed as if they read «'by another 
medical practitioner'? How shoulfl these * 
words ke applied to the case before me." 

It isto be«observed that the sub-s. (6) 
.has been enacted in the interest of thg 
employer. Itdeals with the case where an 
injury has been re&eived amd whem the 
injury has afterwards been aggravated by a 
refusal of medical attentiomoffered fo the 
applicant by theemployer or by . digrggard 
of-.the instructions of the medical practi- 
sioner whose services had been so*ofered | 


AROTH 9. ORAIG JUTE MILLS. 
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to the applicant*by the employer: The, 


sub-section is very carelessly drafted, but 
the words with wbich the present case is 
chiefly concerned “if it is thereafter “proved 
that the workman hae not been regularly 
attended by a qualified medical practi- 
tioner" have a clear and 
purpose.* To take first the case where the 


workman has refused to be atfended by” 


the .employer’s doctor. These words 
opegate to prevent thé workman suffering 
prejudice from this refusal ifhe has been 
regularly atfended by a qualified ‘medical 
practitioner, that is, ex hypothest by some 
qualified medical practitioner other than 
the employer's doctor. Coming then to 
the second case, where the workman having 
accepted the services of the employer's 
doetor "has deliberately disregarded the 
instructions of such medieal practitioner's," 


“The words in question operate to prevent any 


prejudice resulting under this sub-section 
to the workman's claim for compensation if 
the workman has put himself in the hands 
of someother doctor. In that case disregard 
of the inatructions, given by the employer's 
doetor will not have the reSult of prejudie- 
ing the workman's claim for compensation, 
It seems to me to be quite impossible 
that these words “if itis thereafter proved 
that the workman has not: been regularly 
attended by a qualified medical practi- 
tioner" should apply to the case of regular 
agtendance by the employer’s doctor whose 
instructions have been disregarded. If, 
therefore, in the present dase the Oommis- 
sioner is of opinion that the workman acted 


unreasonably in the circumstances of the: 


case in removing the bandages from his 
hand and that his injury has been aggravat. 
ed thereby, then the concluding words of 
the sub-section must take effect and the 
workman's claim for compensation must 
be assessed upon the basis of an injury of 
the shme nature and duration as might 
reasonably have been expected if the 
wojkman*had been regularly attended by a 
qualified medical practitioner. 

It is possible to suggest thatthe words in 
question were intended to apply only to the 
case of a refusal by the würkman to be 
attended by the employer’s doctor. The 
concluding words of the sub-section give 
some slight foundation 10 this qpntention; 
but I am not of opinion that such a construc» 
tion is permissible, as it would- involve 


doing considerable violence to the language 


actually employed by the Legislature, 
A case might arise in which the workman 


reasonable - 


had refused to be attended by the employer's | 


furo Ma. 


doetor acting as such, buj had engaged the 
. same doctor on his own account. This 
ease máy be unlikely, but ig view of 
+ possibilities of this character 
go beyond the necessities of the Dresent case 
to say that for all purposes the phr&se { that 
the workman “has not been regularly 
` attended by a qualified medica] practi- 
.tioner”. should be construed as if it read 
“by another qualified medical  praati- 
tioner”, For the purposes, however, of 
the present case, and cases of the fame 
* character, that is“ necessarily the meaning 
ef the phrase. The question referred to us 


for our decision is thus answered. There 


will be no order as to coste,  — 
C. C. Ghose, J.—I agree, 
A. v. : Reference answered, 





CALCUTTA HIGH COURT. 
OximinaL Revision No. 904 or 1928, 
December 13, 1928, . 
Present :—Mr. Justice Mukerji and | 
. Mr. Justice Graham. 
KASIM ALI MOLIA —OonPLAINANT 
— PETITIONER 
9 versus ` 
MAHAMMAD TAFAJJAL HOSSEIN 
AND OTHERS—AÀ COUSED— OPPOSITE PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 182, 439 
—Prosecution instituted in Court without jurisdiction 
—District Magistrate, power' of, te quash proceedings 
—Quashing proceedings without issuing notice to com- 
plainant, legality of. . * 9. 
A prosecution was instituted in the Court of the 
Sub-Divisional Magistrate of M in the, District of 
D. The defence contended that the place of the 
alleged ocfurrenee lay within the District of P. The 
Sub-Divisional Magistr&te of M ordered under s. 182, 
Criminal Procedure Code, that the trial may be held 
at M. The accused thereupon moved the District 
Magistrate of D who, relying entirely upon the 
report of a Sub-Divisional Officer held that neither 
the Sub-Divisional Magistrate of M nor the District 
Magistrate of D had jurisdiction and quashed the 
proceedings : PUTA AE s 
Held, (|, that the District Magistrate oflght to 
have issued notice to the complainant and come to 


a proper finding of his own on the quegtion of the - 


local jurisdiction of the Court of M; . . 
` (2) that the District Magistrate, cculd not, in any 
event, quash the proceedings as he was sting in the 
exercise "of his revisional powers, but ghoul@ have 
e made areferenpe to the High Court. © i 
Oriminal revision against an order of 
the Additional District- Magistrate, Dacca, 
dated thé 23rd Juhe, 1928, quashing a pro- 
ceeding pending in the Court of the Bub- 
Divisional Magistrate, Manikguage. 
Messrs. Mvritunjoy Chattopadhta ‘and 
Sachindra Nath Banerji, for the Petitioner. 
Mr. Asitaranjan Ghosh, for the +O pposite- 


Party, ^ ^. 


~ 
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hesitate to i 


esion. Reading that report the 
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J Se oe rélates to-a 
ease which arose out of an  occürrence 
which, according to the Police report and 
the case for the prosecution, tdok place in 
a certain char called chur Gobindopur in 


. the Sub-Division of Manickgunge in the 


District of Dacca. According: to : the 
defence the place of the alleged occurrence 
lies in Agsimulia which, the defence’ 
alleged, is within the Digtricf of Pabna, 
On the case being started in the Court of 
the Sub- Divisional Officer of Manickgunge 
an objection was taken on behalf of the 
defence to the jurisdiction’ of that Court. 
The learned Sub-Divisional Magistrate 
being of opinion that there was -con- 
siderable uncertainty as to the local area 


where the alleged offence was.commisted e 


made an order under s. 152 (1), Crimfnal 
Procedure Code, that the frial of.the case 
be held at Manickgunge. Yhe accused 
thereupon .moved the: Additional District 
Magistrate of Dacca who asked for a 
report from the Sub-Divisional Officer of 
Sirajgunge within the District of Pabna as 
to whether the place of occurrence, of 


' which a description was supplied to him, 


lay within the Distrietof Pabna or within 
the District of Dacca, The Sub-Divisional 
Officer of Serajgunge thereupon sent. a' 


report fo the Additional Digtrict Magistrate 


of Daccain which he stated that’ his khas 
mahal officer knew the place of occurrence 
well and that Agsimulia Gap Part III was 
within the Mirkutia Group -of khas mahal 
and .also within the Serajgunge Sub-Divi- 
le 

Additional District Magistrate of Dae 
pasfed the following order in this case: 
#1 think in the circumstances that I have 
no option but to act on this report an@ find 
that both the Sub-Divisional Officer of 
Manikgunge and the District Magistrate 
of Dacea are without jurisdiction. I, there- 
fore, quash this proceeding being without 
jurisdictign and direct the opposite party 
to complaen to or move ‘the Sub Divisional 


.Magistrate of Serajgunge in the matter." 


Itis against this order that the present 
Rule ig directed. : : 

Having heard the parties and perused 
the relevant papers on the regord *we ar& 
of opinion that the order complained of is 
epen atleast to three objections. In the' 
first place it is apparent that the learned 
Additional District Magistrate was acting 
under his revisional powers. No application 


"for transfer of the case could possibly have 


bgeneentertainable by him by reason of the 


fact thet what was urged on behalf of the 


$8 
defence Was¢hat à Gourt-altogether outside 


the District had ejurisdiction to deal with: 


it, Ifthe learned Additional District Magis- 
trate was dealing with the matter in the 
exercise of his revisional powers he could 
not have under the law quashed the pro- 
ceedings; but if he agreed with the conten- 
... tion urged on behalf of the defence the 
“only course open to him was to make a 
reference tô this Court so that this Qourt 
might pass final orders in the matter. 
Nextly, it appears that in dealing with 


this matter the learned Additiotal District- 


' Magistrate did not giveany notice to the 
complaindnt and in point of fact the com- 
plainant was noj heard against the conten- 
tion that was urged on behalf of the defence. 

e Lastly, the’ learned Additional District 
Magistrate did not come to any proper 
finding of his own on the question of the 
local jurisdiction of the Oourt at Manik- 

. gunge but acted upon the report made by 

. the. Sub-Divisional Magistyate of Seraj- 
gunge whose report again was based apon 
some information supplied to that officer 
by some .khas mahal officer under him. 
Weare of opinion that in order to arrive at 
a proper eqnelusion on the question of 
jurisdiction it would be necessary for the 
‘learned Additional District Magistrate to 


give notice to the complainant and to bring’ 


on the record such materials, as both the 
parties may desire to adduce in connection 
with this question, and then if he comes to 
the conclusion that the contention urged 
on behalf of the defence has been made out 


PULIN-BEHARY NANDI Y, EMPEROR. 
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CALCUTTA«HIGH COURT. 
ORIMINAL Revision Oase No. 1086 or 1927. 

, January 20, 1928. 
Preseng—Mr. Justic8 Chotzner and `. 
* Mr. Justice Gregory. 
PULIN BEHARY NANDI,- PETITIONER, 
* versus ° 

EXMPEROR-—OrprosirE Parry. A 


Penal Code (Act XLV of 1860), s. 888—Rash driving . 


—NMptof lorry injuring boy while 
Driver's liability. : A 
"The accused was driving €& motor lorry when a 
little boy apparently in crossing the road, came in 


crosamg | roag— 
e 


contact with the, lorry and,hi8 left foot was frac- ` 


tured. It was found that the speed was moderate 
and that the accused was driving on the right side 
of the ‘road: 

Held, that the accused could not, under the cir- 


cumstances, be convicted of an offence under s, 338, | 


Penal Code. 


Mr. D. N. Bagchi, Babus Gopindra ' 


Krishna Banerjee and Nilmanie Goswami, 
for the Petitioner. 


JUDGMENT.—The accused in this 
case was convicted of an offence under 
s. 383, Indian Penal Code. The facts 
shortly are that he was driving a motor- 
lorry belonging to the Corporation through 
the - Entally Middle Road,from west to 
east when a little boy apparently in cross- 
ing theroad came in contact with the lorry 
and his left foot was run over and 
fractured and had to be amputated. The 
section under which the petitioner has 
been convicted requires an aci to be done 
so rashly or negligently as to endanger 


hfiman life or the personal safety of others.: 


It appears to us, on reading the judg- 


to make a reference to'this Oourt for pass-* ments of “the two lower Courts and con- 


ing such orders. - 
In dealing with this matter the learned 


sidering the evidence that has been 
adduced in the case, that it is difficult to 


Additional District Magistrate will have to* say. that the case against the accused has 


consifer also the provisions of s, 182, Orimi- 
nal Procedure Code, under which the learned 
trial Court appears to have acted. ee 

The Rule is made absolute in the terms 
indicated above and the order of the 
learned Additional District Magistrate 
complained of in the Rule is set*aside and 
the case.sent back to him to be dealt with 
in agcordance with the obseryations made 
above, 


Ave Rule made nie 


fairly been brought within the require- 
ments of that section. It was. found that 
the speed was moderate. It was also 


found that the petitioner was driving on . 


the cerrecteside of the road. "There is 
also indication that. this boy was trying 
to cross the_road and that his sister- failed 
to stop him; that he came in contact with 
the front,portion of -the lorry . and was 


-e run evér., It would be mere conjecture to 


say that the accused. when galled: upon 
to stop could have swerved the lorry and 
saved the little boy from injury, but that 
he did not do so. In All these circum- 
stances, we think that the cogvictfon should 
be set aside and the accused ° acquitted. 
Thé Rfle is accotdingly made absolute. 
Let -the -petitioner’g bail bond be can- 
gelled, ° < : 
k . 


Rule made absolute, a 


. ^". 
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OUDH GHIEF COURT. 
-FrssT CiviL APPHAL No. 810r 1928, 
. January 25, 1929. . 
Present:— Xr. Justice Migra and 
t Mr. Justice Pullab. . 
Lala'J AGMGHANDAS —PÜaAINTIFF 
$ , * —APPELLANT * 
: versus - 
'* Lala INDER PRASAD ANDOTARRS—. 
à e DEFENDANTS —RESPONDENTS. 
* Transfer of Propérty Act (IV of 1883), a 4l— 
Transfer by ostensilje owner—Transferee's vights— 
Bona fide belief in transferor's title, necessity of— 
Co-mortgagees—Suis by one co-mortgagse—Other refus- 
ing to join as plaintiff—Decree ift favoer of plaintiff 
—Plaintiff's right to transfer decree. 

It isa settled rule of law that only those persons 
are entitled to claim protection under s. 41 of the 
"Transfer of Property Act who, in spite of necessary 
quer have not been able to discover who the 
Tea? ownerof the property is, and who have, in full 
belief that the person making a transfer in their 
favour is ¢he person really entitled to that property 
taken the transfer from him. (p. 98, col. 2] 

Where one of two mortgagees refused to be joined 
as plaintiff in a suit upon the mortgage and was 
impleaded asa defendant and in spite of the service 
of summons did notappear in Court, and a decree 
was passed exclusively in favour of the plaintiff 
and the latter sold the decree to the puisne mortgagees, 
defendants in that suit: 


Held, that thg remedy of the other mortgagee was 
to claim his half share in the money paid to the 
decree-holder and that'he had no remedy as against 
the purchasers of the decree. [p. 99, col. 1 : 

Appeal against an order ofthe Addi- 
‘tional Subordinate Judge, Lucknow, dated 
the 22ad March, 1928. 

i Mr. Daya Kishan Seth, for the Appel- 
ant, 

Mr. Ram Bharose Lal, for the Respond- 
ents. > . . 
JUDGMENT.—This is” an appeal 
arising out of a declaratory suit. The facts 
of the case are that the plaintiff-uppellant, 
Lala Jagmohen Das, and his brother Lal 
Inder Prasad, defendant No, 1, constituted 
prior tò i915 members of a joint Hindu 
family; that out of the joiat family funds 
money was advanced to oneeMusammat 
Bakhtawar by virtue of a*mortgage deed 
dated the 20th July, 1914, in which was 
hy pothecated the property situate in the 


District of Cawnpore aadi the cty ofe 


Lucknow; and that in a partition between 


- the two brothers which took plåcəin 1945 


“the said fnortgage-deed had been allotted 
in equal stares to both of them. A suit 
was brought op the basisof this mortgage- 
deed by Lala Indar Prasad alone, and 82 
decree‘ was-passed on the 20th February, 
1925, ia his favour. It appara that when 
Lala Indar Prasad instituted the sůit on 


the aforesaid mortgage he also impleaded. 
‘defendant in e TAis decree was passed” upon a finding tío . 


the plaintifi-appellant as a 
Ta. 
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eáse alleging that he had declined 
to join himasa plaintiff in, the suit. It 
further. appears that the said decree was 
transferred by Lela Index Prasad to de- 
fendants Nos.2and 3, who are the sons 
of one Lala, Purshottam Das, who is also 
a defendant '(No. 5. in thig case. His 
brother Lala Jugal Kishore has been im- 
pleaded as defendant No.4. It woüld thus 
appear that defendants Nos.2 to 3 con- 
stigute a joint Hindu family,* The present 
suit has been brought*by the plaintiff- 
appellant for obtgining adeclaratory decree 
to the affect that, he is the owner of half 
the decree sinces the mortgage on the 
basis of which the said decree was passed 
was owned ia equal shares by him agd his 
brother defendant No, I, that the sale- 
deed executed by Lala Indar Prasad in 
favour ofthe defendants Nos. 2 end 3 
in respect of the entife decree is -null 
&nd void and that he is enfitled to have the 
decree executed to the extent of his half 
share in it. a . 

The suit was contested prineipally by 
defendants Nos. 2 and 3, who urged in their 
defence that the decree obtained by de- 
fendant No 1 being in his favour alone 
he was entitled to have it executed and 
realise the whole amount Que; that they 
-having paid the whole amount due under 
the’ decree and obtained a  sale-deed in 
respect thereof front defendant No. 1; 
and that, therefore, the plaintif had no 
remedy against the defendants Nos. 2 and 3, 
but should obtain from defendant No. 1 
half theamount which had been paid 
by them to him assale price forthe said 
decree. They also contended that they 
Rad purchased this decree out of their 
own personal funds and not out of the 
funds of the joint family, to wbich they 
and their father and uncle (defendants 
Noa é and 5) .balonged, and “that they 
having purchased it from an ostensible 
owner, the plaintiff was not entitled to 
avoid he sale executed in their favour 
under *he provisions of s. 41 of the Transfer 
of Property Act IV of 1882. - - 

The suit was tried by the learned Addi- 
tional Subórdinate Judge of Luckħow to 
whose Oourt it had been transferred and 
who by his decree dated the 22nd“March, 
1928, gave the plaintiff a*decree against 
defendant No. 1 forhalf the consideration, 
for which the original decree had been 
irfasferred by him’ in faveur of defendants 
Nos. 2 and 3 and dismissed the suit so fai 
as the othér°defen’dants were concerned. 


that 
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" the effect that the defendants Noa. 2 and 3 


having takere a gale dead of the decree from 
Lala Indar Prasad, in whose favour it stood, 
the plaintiff was not entitled to claim 
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Under these circumstances defendants Nos. 
2 and 3 being memb$rs of a joint family 
‘with defendants Nos. 4 and 5, they must 
be saddled wjth the knowledge of the faet 


e any relief against them, but was only 
entitled to claim from defendant No. 1 half 
the sale consjderationefor whith the decree 
had been sold, 

The plaintifi-appellant has brought the 
present appeal against this decree and the 
contention now urged on his behalf is to the 
effect that the mortgage-deed executed by 


that the dec§Jee obtained by Lala Ifdar' 
Prasad wag’ his propertyeas well as that 
of  platntif-appellant to the ‘extent of* 
half and half. The said defendants having 
full notice o£ the title of the plaintiffap*' ` 
pellant gaunot be allowed to seek protec, 
tion €f s. 41 of the Transfer of Pro- ° 
perty Act. It is a settled rule of law 


Musammat Bakhtawar Begam being the 
property of the plaintiff and his * brother 
defendant No. lin-equal shares, he must 
be held to beentitled to be the owner of 
the decree also to the extent of half and 
that, therefore, thé sale-deed executed by 
defendant No.1 in favour of defendants 
Nos, 220d 3 should be considered operative 
only to the extent of half, and that, there- 
fore, they should*be declared as entitled to 
execute the decree only to that extent. 
* We have heard the arguments in this 
, case at great length and it appears to us 
that the deeree passed by the learned Sub- 
ordinate Judge is correet and should, there- 
fore, be maintained. : 
It was argued on behalf of the plaintif- 
appellant that “defendants Nos. 2 and 3 


cannot invoke in their favour the protec- - 


tion of s. 41 of the Transfer of Pro- 
perty Act, since they must be presumed to 
know full well that the decree in dispute 
was the joint property of  plaintiff-appel- 
lant and of defendant No.1. We have 
looked inte the record and it appears that 
defendants Nos. 4 and 5 brought a suit 
against the son and husband of the mort- 
gagor Bakhtawar Begam on the basis of 
a mortgage executed by her in their 
favour om a date subsequent to the deed, 
in which the plaintiff is admittedly entitl- 
ed to a half share. The decree was passed 


* in their favour on the basis of the said mort- 


gage-deed on the 27th May, 1927. It is 
clear from the proceedings of that suit 
that the rights of plaintiff and of defend- 
ant No. l,who were impleaded in that 
suit in the capacity of prior mortgagees 
as deféndants Nos. 3and 4. were fully 
known to defendants Nos. 4 and 5, who 
were plaiatifs in that suit, It is also 
equally clear Íffom the evidence on the 
e xeeord that defendants Nos. 2 to 5 consti- 
tute a joint family, lt is also, admitted 


that defendants Nos. 2 and 3 have failed 


fo prove that the money with Which “they - 


purchased the decree “from “Lala Indar 


e Prasad ,was their “own personal money, 


that only those persons are entitled to 
claim protestione under that section,“ who 
in spite of necessary enquiry have not been 
able to discover who the real owner of the 
property is, and who have, in full belief 
that the person making a transfer in their 
favour is the person really entitled to that 
property, taken the transfer from pim. If 
the transferes has not made necessary 
enquiries about the title of the real owner 
the protection afforded by the said section 
is not available to him. Weare, therefcre, 
constrained to hold that defendants Nos. 2 
and 3 cannot be allowed to take advant- 
age of s. 41 of the Transfer of Pro- 
perty Act IV of 1882. . 

There is, however, another aspect of tha 
case from which it has to be looked at. It 
would appear from the facts already stated 
in the earlier portion of this judgment 
that the plaintiff-appellant refused to join 
defendant No. 1 as his co-plaiutiff when 
thelatier brought the suit oz the basis ef 
the "morigage-deed, datcd the 20th July, 
1914, He had, taerefore, to be impleadsd 
afa defendant in the case and inspite of 
the fact that notice of the suit wont to bim, 
he never appeared in Osurl, n r did he 
xpress his willingness to be impleaded 
in the said suit as a co-plaintiff along with 
defendant No. 1. It was due to his own 
action that a deciee was passed exclusive- 
lyin favour of defendant No. 1. If any 
complications tave now arisen from that 
situation it is the plaintiff-appellant who 
has to thank himself, It appears to us 


ethat after the decree in the mortgage suit 


was passed ia favour of dafendant No 1 
alene heewhs entitled to execute it and to 
give discharge to the judgment-debtor er” 
to the puisne mortgagee. Ifsuch a dis- 
charge has been given and money has-been 
feceived by defendant No. 1, it wou]d not 
be open to the plaintiff-appellant to urge 
that this position was not legally available 
to defendant No. 1. Thesole remedy tc 
which be would be.entitled in sush a case 


ewould be te'claim his half share in the 


^ 
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money paid to defendant No. 1, We are 
inclined to hold that the sale of the decree 
in favour of defendants Nos, 2 Bind 3 should 
place them in theeame position;eas if they 
were judgmegt debtors and had by Making 
the payment obtained a discharge. It is ad- 
mitied that the defendants Nos. 3 and 3 are 
puisne mortgagees cf the property mort- 
aged id favour of the plaintifi-appeNant 
and defendant Nos I under deed dated the 
20th July, 1914, ard in such a ease it would 
be open to them topay the decretal money 
to defendant No. 1 in whose favour alone 
the decree stood and to obtain a discharge 
in respect of the mortgagee, on the basis of 
which the decree had been passed 
favour of defenaant No. 1. 

We are, therefore, of opinion that the de- 
fence of defendants Nos. 2 and 3 must pre- 
vail, and that it 1s not open for the plaint. 
iffappellant to question the sale of the 
decree. in favour of defendants Nos. 2 
and 3 when it was affected by defendant 
No 1, in whose favour &loneit stood, and 
which position was brought about by the 

‘own conduct of the plaintif-appellant him- 
self The learned Subordinate Judge was, 
therefore, correct in passing a decree for 
haf the sale consideration against the 
defendant No.1 and in dismissing bis 
claim for a declaratory decree against the 
other defendants. 


The appeal, therefore, fails and is diş- 


missed with costs 


G. Il. Appeal dismissed, 


OUDH CHIEF COURT. 
Ssconp Civit, APPEAL No. 103 or 1928. 
November 15, 1928. . 
Present: —Mr. Justice Hasan, Acting 
Chief Judge, and Mr. Justice Pullan. 
SURAJ NARAIN SINGH AND ANOTHER 


—DEFRNDANTa—ÀPPELLANT8 . 
versus 
Babu NARBADA PRASAD--PrainripF 
— RESPONDENT. s 


Limitation Act(IX of 1908), Sch. I, Arts. 62, 180— 
Co-sharers—Collection of profits by one co-sharer— 
Suit by another for accounis and recovery of his 
share—Limitation. : 

å suit by aetenant-in-common against another for 
an-account of the profits collected by thg latter and 
for recovery of the plaintiffs share thereof. is 
governed by Art. 120 of, Sch. I of the Limitation 
ex and not by Ar}. 62 of the said Schedule. [p. 100, 
col. 2. . 

J. Subba Row v. J. Rama Row (2) and. Yerukola v. 
Yerukola (4), followed. 

Second appeal against a decree of the 


BURAS NARAIN BINGH V. NARBADA PRASAD. © 9 e p 
' Additional District Judge, Gonda, dated 


in 
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the 18th January, 1928, confirming that of 
the Subordinate Judge, Bahraich, dated the 
18th Februarye1927. | E 

Messrs. Ghulam Hasan and D.K. Seth, 
for the Appellants. 

Mr. Radha Krishna, for the Respondent. 

JUDGMENT.—The suite to which 
this* second appeal relatés was brought 
byone Babu Hanuman Prasad against his 
brother Babu Manña Lal and the latter's son 
Babu Suraj Naraïnasking for an account 
to be taken and his share of ‘profits 
awarded to him which had accrued from, the 
theka of two villages obtained in the name 
of himself and Babu Suraj Narain from, 


the Court of Wards. The suit was defegded " 


first onthe ground that the leases were 
benami and were really executed in favour of 
Babu Manna Lal, his son and brother being 
merely benamidars, and the second princi- 
pal ground of defence was a plea of limi- 
tation as against some of the money col- 
lected in respect of these leases. The 
suit was decreed by the Court of firet 
instance for a sum of Rs. 1,296-15-9 and 
the appeal was dismissed by* the learned 
Additional District Judge. In second appeal; 
although the question of limitation is pub 
first, the first two argumentf which have been 
addressed to us are, first that we should 
hold that the leases were benami, secondly, 
that in any case the defendants had not 
even collected the share of defendant 
No. i and that there was nothing due from 


“them to the plaintiff and, thirdly, that no 


decses should be passed against Babu 
Janna Lal who was not one of the lessees. 
t will be observed. that the tbird gyund 
is in direct contradiction to the first, In our 
opinion no second appeal lies on the question 
of bendi. The Courts below have found 
as a fact that these leases were executed 
in the names of the-two persons, who are 
the lessees, and that they were not in favour 
of Babu Manna Lal Thisis a pure find- 
ints of faet and cannot be challenged in 
second appeals The second question ab to 
*whethef the defendants have or have not 
collected sufficient to pay the share of, 
defendant No. 1 may be disposed of as 
briefly; It was never raised in the Oourt 
below and itis not raised in the grounds 
of appeal. We find tifat the question of 
collection, was gone into by the first Oourt 
aud ifheld afse? consideration of all the 
evideape first that the defendants Nos. } - 
anf 9 were running the business of the 
leases afd sacondly that they had collected - 
a certainamount showing a balanee to ba 
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e 
divided’ between ¢hem and the plaintiff, 
‘and for this balance the decree has been 
passed, Sufha finding cannot be challeng- 
ed in this Court. As to the liability of 
Babu Manna Lal, teat also is covered by 
the finding that Babu Manna Lal and hia 
son have been doing the whole business 
of the leases including naturally the col- 
lection of rehts., The plea also comeg ill 
from the mouth ofthe "appellant in view 
of his own defence that he is the real 
lessee and that the names of his btother aud 
son were entered fictitiotsly in the leases, 
There remains only the question of 
limitation. It ig argued before us that 
the Article of the Limitation Act applica- 
eble te a case of this nature is No, 62. If 
this *were so the period of limitation would 
be one of three years in respect of each 
collection and a eertain portion of the 
. amount claimed would be no longer re- 
.coverable. Article 62 deals with suits “for 
money payable by the defendant to the 
plaintiff for money received by the defend- 
ant for the plaintiff's use." 


Counsel has been unable to show us: 


any ruling reported in a recognised publica- 
tion whieh would make Art. 62 applicable 
to the present case. He has referred us 
to Select Decisidn No. 216 of the Court 
of the Judicial Commissioner of Oudh 
which isa case in which there had been a 
partition in a Hindu family and it was 
understood at the time of the partition 
that the member or members of the family 
to whom a particular village was allotted. 
should be entitled to the arrears which 
might be due from the tenants at the time 
of partition, In spite of thisagreement the 
lambardar took bonds from the tenants 
for the arrears and thereby obtained 
money which was not due tohim® but to 
the individual co-sharers who under the 
terms of the partition were entitled to 
collect the rents of those tengats. We 
have also been referred to avother Oudh 
case reported as Gajraj Singh v. Sadhd 
Singh (1) which also refers to & joint Hindu 
family where tbere has been & partition 
and “tha individual members were manag- 
ing their owa shares separately. Neither 
pf these cases is applicable to the case 
of tenants-in-common; and where there 
has been no. division of shares between 
tenants they must be regarded as tenants- 
in-common. As  jpeintede eout by” the 
Allahabad Highe Court in Parsotam, Reo 
Tantia v. Radha Bai (2) Art, 62 d$es ntt 
. (1) 16 Ind. Cas, $82; 15 O. C. 397, f 


(2) 28 Ind, Cas, 955; 37 A, 318; 13 A.L, J, 407. 
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* apply. where the property is: managed by 
one memberpfafamily. Butthe strongest 
rulings on fe side of tite respondenjs arp 
those of the Madras High, Court reported as 
J. Subba “Row v. J. Rama Row (8) and 
Yerukola v. Yerultola (4). In the former case 
the partieg were co-sharers in a jagir and it 
was held that a suit brought by one of 
them Was a suit for an accoant and 
governed by Art. 120 ang not Art. 62 of 
the Indian Limitation Act and the ratio 
decidendi js given at pegs 295*.  , 

“The plaintiff cannot claim a share in 
each individual collection nor can he 
claim any particular sum at the time of 
collection from the defendant. All 
that he is entitled to is an account 
technically so called. Whether that account 
is to-be rendered once a year eor when 
demanded makes no difference...,.....The 
plaintiff is not entitled toa particularsum 
from the defendant atthe moment he has 
received it. The Article of Limitation 
governing the suit is not, therefore, Art. 62,” 

The secoud of these rulings being the 
decision of a Full Bench is of even greater 
authority. On page 659] the learned Ohief 
Justice points out :— 

“Article 62 relates to suits for money 
payable by the defendant to the plaintiff 
for money received by the defendant for 
the plaintiff's use. These are technical 
terms of the Law of England used to cover 
a °great variety of cases in which it can 
be said that the defendapt has received 

e money which really belongs to the plaint- 
iff. There is, however, one case in which that 
form of action would not liein England 
and that is by one tenant-in-common 
against another whe has received more 
than his share,” 

And inthe concluding portion of his 
judgment at page 6647 he follows the same 
line ofeargument as that which found favour 
in the earlier ruling of the same Court 
and applied Art. 120 to the case of tenants- 
in-common. ln our opinion there is no 
distinction of principle between those 

ecases decided by the Madras High Oourt 

“and that before us and we egneider that 
question of limitation is conclusively 
decided by authority. We find that the 
suit has been rightly dectded by the Courts 

= 


(3) 32 Ind, «Cas, 899; 40 M. 201; 3 L. W. M, 


L. We 1349 (1916) 1 M. W.N. 188; 30 M. L 
(4) 71 Ind. Cas. 177; 45 M. 648; (1922) M, W. 
30 M. L. T. 279; 42 M. L. J. 507; 15 L, W. 595; A. 
: 1922 Mad. 150 (F B.). 2 ; 
*Page of 40 Mil 
{Pages of 45 M.—LEd. 
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below and we dismigs this -appeal with 
costa. : s. 

à. H. A dismissed. 


bah 
OUDH CHIEF COURT, 
Srcenp CIVIL ApPPEaL No. 311 of 1998. . 
i January 19, 1929, 
Present:—Mr. Justice Raza. - 


l *" Musammat LAOHHMIN AND ANOTÉE&— 


DERFENDANTS—ÁÀPPBLLANTS 
versus . 
ESHURI PRASAD AND oTHERS— 
PLAINTIFFS AND ANOTBER-— DEFENDANTS— 


: RESPONDENTS. 

Hindu Law—Widow—Adverse possession against 

widow, whether adverse to reversioner—Possesston of 
next reversioner before his time, whether adverse to 
remote reversioner. 
a! Adverse possession against a widow can be adverse 
also against the reversioner, only in a case where 
the widow has been in actual possession and hes 
been dispossessed. [p. 102, col. 1.] 

Aurabindo Nath Tagore v. Monorama Debi (1), not 
followed. i 

Runchordas Vandravandas v. Parvatibai (4) and 
Bankey Lal v Raghunath Sahai (5), followed. Š 

Where a Hindu died and his widow being a minor, 
thə mother of the deceased, who was the next 


. reversioner, obtained possession of his properties : 


Held, that the possession of the mother was only 
the possession of a reversioner before|her time'and was 
a adverse to the remote reversioners. [p. 102, col. 


Appeal against a decree of the Second 
Additional District Judge, Lucknow at 
Unao, affirming that of the Subordinate 
Judge, Unao, dated the 22nd May, 1927. 

Messrs. G. C. Sinha and R. D. Sinhd for 
the Appellants. 


Messrs. Badha Krishna and Hargobint 
Dayal, for the Respondents. 


JUDGMENT.—This second appear 
arises out of a suit brought by the re- 
Versioners to the estate of one Durga Din, 
who died in the year 1898, against the 
persons who are now in possession of the 
estate. These persons are alleged in the 
plaint to be unlawfully in possession of the 
property holding, as they did, under a 


gift made in favour of Musammat Laehmin , 


whois defendant No. l by, Musammat 
Umeda, who was the mother «of, Durga 
Din, and.who. is stated bythe plaintiffs 
to have had only a limited interest in 
the property as a Hindu female. The 
suit has bsen ‘brought within twelve yearae 
of the degth of Musammat.Umeda and 
is prim& facie within time under Art. 141, 
of the Indian Limitation Act. The defence 
set up was.that Musammat Umeda obtained 


a title by adverse possession and that this T. 368; 48 


title set up a bar to the reversioners. 


"mutation 
‘Revenue Court the order of which is on 


ee LE 101 
The facts are’ that Durga Din died in 


. the year 1896. At the*time" of his death 


he was a minor and hfs yidow Musam- 
mat Parbati was also a migor. Musam- 
mat Umeda, the mother of Durga Din, 
was in actual possession at ih» time of 
Durga Din's death and she obtained 
in her own name from the 


the record. The order shows that Parbati 
was not in possession *nd that as her 
gauna ceremony had never been perform- 
ed she was still with her parents, who 
contemplated her ye-marriage. There was, 
therefore,no question of her being fable 
to manage the property and .the order 
was passed in favour of Musammat Umeda. 
Musammat Parbati died in 1913 and Musam- 
mat Umeda died in 1921. Long þefore 
her death Musammat Umeda, had execut- 
eda .deed of gift in favouref her daughter 
Musammat Lachmin, The argument which 
has: heen addressed to us is that Musamre 
mat Umeda® did nof succeed to the pro 
perty as the heir of Durga Din, although 
she was after Musammat Parbati the 
person entitled to succeed to his estate 
in preference to the other reversioners, 
but that she obtained are adverse title 
against the widow, and when the widow 
allowed the title to become absolute by lapse 
of time the title was petfected also against 
the other reversioners. The* question 
whether an adverse titleobtained against 
aHindu widow is adverse also against 
the reversioners is one which has been 
discussed atlength in a recent judgment 
of aSingle Judge of the Oalcutta High 
Gourt reported as Aurabindo Nath Tagore 
v. Monorama Debi (1). The gist of that 
ruling is that the decision of thejr Lord- 
ships of the Judicial Committee in Vai- 
thialigga Mudaliar v.Srirangath Anni (2) 
is authority for the view that any adverse 
possession obtained against a Hindu 
widow. operates in the same manner 
against, the reversioners and that the 
period from which the suit should be 
brought begins to run from the date 
when the possession became adverse, But 
it does not appear-to us that the judgment 
of their Lordships referred [o ‘is. an 
authority for that propositton, It is frue 


(t-112 Ta® Uas. 495955 O. 093; 320. W. N 913; 
AT. By 1988 Cal. 670. A 
@) 99 Ind ees. 85: 52 I. A. 322; A, I. R. 1925-. C. 
9: L. R. 6 A. (P. O.) 169: 49 M. L. J. 769: 42 GT, 


8:6) M. W. N. 11 (P. O). 


‘that they “have quoted a judgment of fhe " 


M. 883; 30 O. W. N7313; 28 Bom. [, R. 173; . 
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Calcutta High Court in which some of the 
Judges apbear toe have taken this view; 
but the ‘only conclusion which their Lord- 
shipsof the Judicial Committee arrived 
at was “thdétthe Board has invariably ap- 
plied the rule of the Shivagunga case 
(Katamq Natchiar v Raja of Shivagunga (3)) 
as sound Hindu Law, where that rule was 
applicable,” and the case which their 
Lordships hadto decide was one similar 
to that whith ghey had referred to us 
the Shivagunga case (3), i. e., Katama Nat- 
‘chiar v. Rajah of Shivaguaga (3). All that 
‘that case laid down was that the whole 
estate is vested in a Hindu female abso- 
lutely for some purposes, though in some 
respects with a qualified interest, and that 
a decree fairly obtained against a widow 
must ebe held to be binding on the suc- 
ceedimg heirs. In argument before their 
Lordships it was” contended that that rul- 
ing had not been followed by the Board 
. themselves in the case of Runchordas 
Vandravandas v. Parvatibai (4 but their 
Lordships said that this was not the 
case, and that the ruling in the Shira- 
gungacase(3)had' no application to the 
case of Runchordas, because inthat case 
the widows hag never been vested with 
the estate and the property had never 
been represented by them. Recently a 
Full Bench of thg Allahabad High Court 
has considered the same question in the 
case of Bankey Lal v. Raghunath Sahat 
(5j. The Judges have not found that 
their Lordships of the Judicial Committee 
intended in the case reported as Vai- 
thialinga Mudaliar v. Srirangath Anni (2) 
to extend the principle laid down in the 
Shivagunga case (3), or if they have done 
go they have not intended to go beyond 
the decision in the case of Runchordas 
Vandravandas v. Parvatibar (4) and, 
, therefore, if adverse: possession against 
a widow is sought to be made adverse 
also against the reversioner, it can only 
be so ina case where the widow has been 
in actual possession and has been Bispos- 


sessed. Weare notprepared to carry the * 


matter any further than: thig, and as 


. 
. MENENZIE & CO. V, MOHAMMAD ALI HAIDER KHAN. 


Parbati never obtained possession wee do 


not consider that the possession of Musam- 
mat mede, even if it were adverse pos- 
session, would be such an acverse pos- 
«&eseion as to operate againstthe reversioners. 
(3) 9M. 1. A 539; 2 W. R. PeC. 31; 1 Gath. P. Col. 
qiu; 2 Gar. P. C. J. 25; 19. E. R. 843. 
(4) 26 L A. 71; 23 B. 725; l Hom, L. R. 607; 3*0. W 
N. 621; 7 Sax. P. C. d; 543 (P. €f. c. 
(5) 112 Ind, Cas, 802; 36 A, L. J, 1049; A. I R. 988 
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not adverse possession but? merely 
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But we do not congider'that the posses- 
sion of Musammat Umeda was adverse. 
She obtained mutation in the Révenue 
Court on t basis of pessession, it bein 
impossible, Mor the minor widow to loo 
after the property, and Mer possession was 
thé 
possession of the nearest reversioner before 
her time. “After the death of Musammat . 
Parbati Musammat Umeda was » pos 
sesston as heir of her son and in our opin-" 
ion her title could nêt be challenged 
during her lifetime. A gift in favour of 
her daughter "could not be challenged 
by the heirs until Alusammat Umeda's 
death and as the suit has been brought 
within twelve years of the death of Musam- 
mat Umeda it is within time. . 

It hasalso been argued before us that 
the appellants were prejudiced by the fact 
that the learned District Judge in ap- 
peal did not decide the question whether 
the defendant Lachman was or was not an 
illegitimate son. If Lachman was not il- 
legitimate he would have an equal share 
with the three plaintiffs. It does not 
appear that the appellants would have 
been in any way prejudiced’ by the fact 
that three persons have obtained the pro- 
perty from them rather than four, but 
we find in the first place that the 
question of Lachhman’s illegitimacy was 
never raised by the appellants themselves, 
secondly that it was denied by Lacbhman 
himself and decided against him, thirdly 
that he never questioned the decision of 
the Court in appeal and ldstly that the 
appellants themselves admitted that it 
was the three plaintiffa who were entitled 
jo sue as the nearest reversioners. This 
ground of appeal has no force, and we 
are of opinion that the suit has been 
correctly decided by the Courts below. 
We, therefore, dismies the &ppeal with 
costs. ° 

A, 


Appeal dismissed. 


— — 


` OULH CHIEF COURT. 
e SECOND CIVIL APPRAL No. 306 or 1928. 
January 16,1929. . . 
Present:—Mr. Justice Hasan, Acting Chief 
Judge, and Mr. Justice Misra. , 
E GQ. MEKENZIE & Co. L1». 
—PLAINTIFFS—APPELLANTS | 


. versus 
MOHAMMAD ALI RAIDER KHAN— 
DEgrENPANT— RESPONDENT, 


: Hire purchase agreement——Property, whether passes 


to buyer—Tests—Construction of contract, 
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Thesest for determining whether an agreement is 
one of hiring with, an option toJpurchase or an 
agreement of sale and purchase is Qhether there ie, 
or isnot, an obligation to purchase. Hin substance 
there is an agreement to buy, tho parties eannot by 
‘calling jt a hif ng or by mere juggling with words 
escapo Tid the consequences of the contract in 
‘Which they entered but if the contract imports no 
legalobligation to buy there is no guch agreement. 
bp. 104, cal. 2.] 


* 
Lee v. Butler (D, Lewis & Sons v. Thoms (2), 
Helby v. Mathews (39 and Cecil Cole v. Nanalal 
Morarji Dave (4), referred to. 3 
Held, on a construction of ihe econtraot in dispute, 
that it was merely a contract of hiring with an 
option to purchase under which the property did 
not pass from the owner to the other party. [ibid.] 


Appeal against a decree of the District 
Judge, Lucknow, dated the 22nd May, 1928. 

Messrs, M. Wasim and D. N. Bhattacharji, 
for the Appellants, 

Mr. H, Husain, for the Respondent. 

JUDGMENT.—This is the plaintifis’ 
appeal from the decree of the District 
Judge of Lucknow, dated the 22nd of 
May, 1928, which reversed the decree of the 
Oourt of first instance and dismissed the 
plaintiffs’ suit. The only relief for which the 
claim was laid was the recovery. ofa motor 
car. The appallants are entitled to the 
relief if the agreement under which the 
car passed into the possession of the 
defendant-respondent was a contract of 
hire with an option to purchase. On the 
other hand, ifunder the same contract the 
ownership ofthe car vested in the defand- 
ant the relief must fail. Thelower Ap- 
pellate Oourt is of opinion that the latter, 
view is theright view. 

The ‘contract in question is evidenced by 
a duly executed deed dated the Ist ofe 
November, 1924. We are of opinion that 
the interpretation placed by the appellants 
on the deed just new mentioned isthe correct 
interpretation, The deed opens by the descrip- 
tion of the respective status of the*parties in 
the matter of the contract contained therein. 
The appellants are described as “the 
owners" on the one part and the respond- 
ent "the hirer" on the other part. The 
relevant clauses of the deed are fs fgllowa:— 

“1, The owners agree to let oh hire 
tô the hirer and the hirer agrees to take 
from the owners one 91 Model Maker 
Overland Touring Car No, 128526 as des- 
cribed in the schedule attached hereto. 

he owners hereby acknowledge 
receipt of the sum of Rupees one thousand 
and thirty six fore the -option of purchase 
hereinafter contained» If the hire shall exer- 
cise such option credit will be given to the 
hirer for that sum. .If he does not then such 
sum shal] belongeabsolutely te the owners, 


- 
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“3. The hirer to pay the owners without 


demand the sum of Rupeeseone hundred e 


eightly nine on the Ist day of every 
calendar month for the,hire of the said motor 
car the first of such payments to be made on 
the lst day of December, 1924. 

“4, All such payments made under the 
last preceding clause shall be credited to 
the’account of the hirer “against the total 
cost of the motor gar as set forth in the next 
succeeding clause. 

“5, When thé hirer has paid the owners 
monthly instalments of Rs, 2,268 making 
inclusive of the initial payment set forth in 
cl, 2 the total sum of Rs. 3,304 the said 
motor car shall become the absolutg pro- 
perty of the hirer and this agreement shal? 
terminate, . : 

*6. The hirer agrees fhat until such 
timeas he shall have paid the aforesaid 


monthly payments herein before mention-* 


(a) The said motor car shall remain the 
&bsolute property of the owners. 
basani esai (c (d) sese: je oss 2, 


7. Ifthe hirer ^. 
*(g) Shall make default in punctually 
paying any E Ri s or 

b) ise €): aan ee ran vue Ts 
s (e) Shall fail to observe and perform 
any of the agreements and conditions con- 
tained in this agreement then in any such 
case this agreement shall immediately cease 
and it shall be lawful for the owners, their 
servants or agents to enter by force if 
nécessary upon auy premises in which the 
said car may for the time being beand to 
seize and take away the same noematter 
where the said motor car may be at the 
time pf ssizure and in the event of such 
seizure the owners may sell the motor 
car either privately or by public auction 
and out of the proceeds of such sale shall 
be entitled to pay to themselves all monies 
which may be then due to them under 
these presents and shall pay the balance to 
such, proceéds (if any) to the hirer”, 

In the plain language of this deed we 
find nothing to support the contestion that 
the ownership of the car irf question was 

«transferred from the date of the contraet 
from the appellants to the respondent. In- 


seocsasot oon 


dee& according to dur judgment there is , 


no yoom for such a contention on the face 
of this docufntnt. Tt is said, however, that 

eeubstance of the-trarfsaction evidenged 
pe the deed in question must be looked 
at and not its mere words. We agree, 
But the substance must be ascertained by 
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consideration of theerights and obligations 
of the parties ss stated in the several 
° provisions of*tho whole of the agreement. 
In support of the construction placed by 
the defendant the learned District Judge 
relies on the case of Lee v. Butler (1). 
According to him this case “decided that 
where the alleged hirer agreed to pay all 
the instalments the agreement’ amounted go 
an agreement to pay". 

We think tbat the learned Judge hss 
misunderstood the decision in tat case. 
There one L, being im possession of 
furniture under a hire and purchase 
agreement made with the plaintiff, sold and 
delivered the furniture, before the last 
payment had accrued due or been paid, 
to the flefendant, who received it in good 
faith and without'notice that the plaintiff 
had any right in respect of it. It was 

ecided that the sale and delivery to the 
Senden was within the provigions of s. 9 
of Factors Act 1889 (52 &53 Vict, c. 45) 
and, therefore, valid. Lord Esher, M. R, 
and Kay, L. J., held that the agreement 
was hire and purchase agreement to buy 
the goods and Kay, L. J., added. that the 
last clause, provides in effect'that the goods 
Shall become the absolute property ofthe 
hirer when the twogums, amounting to...... 
£3 have been paid”. - 

In the arguments before us stress was 
laid on cl. 5 of the agreement in question 
andit was said that in the present case 
fas in Lee v. Butler (1)| the motor car was 
to become the absolute property of the 
hirer when the hirer has paid the owners 
the monthly instalments following thè 
initial payment of Rs. 1,436. This argu- 
ment  i&nores altogether the provision 
contained in cl. 2 of the agreement. Ac- 
cording to that clause the hirer had. the 
option to buy or not to buy thecar. In 
consideration of this right of option the 
hirer paid the initial sum of Rg. 1,036. 
It was open to him not to exercise 
this right. If he did then the initial sum 
paid by him shall be credited in his favour, 
butif he did not, it shall belong to,the 
owners, In face of this provision as to 
optéon it i*impgssible to construe this deed 
asa deed evidencing an out and out sale 
where the price of the thing bought was 
to be paid in certain, instalments, We 
éhink that the pfesent case is if line wfth 
the case of Lewis & Sons y. Thomas(2).° The 


a) (1898) 2.0.3. 318*62 L.J. Q. B. 591; 4 RV 563; ° L. T. 841; 43 
69 L. f. 270; 42 W. R. 88 . 


(2) 0919) 1 KB 319488 L.J. K. B, 275; 1184, T, 
689; (1918) B. & 0, R, 65. 
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Matthews (3). pin this case Lee v. Butler 


(1) was refa@fred to in “the judgments, 
delivered their Lordships and dis- 
tinguished. From the decision in-that case, 


we infer the principle of interpretation to 
be that if ig substance there is an agree.. 
ment to buy the parties cannot by calling 
it a biring or by mere juggling with worde, 
escape from the conseguences of the 
contract in which they entered but if the 
contract -importg no legal” obligation to 
buy there is no suchagreement. We think 
it would be useful to quote the following 
from the judgment of Lord Waston in 
the case of Helby v. Mathews (3):— 

“Apart from the arrangement for hire 
of-the piano, the only right given to 
Brewster by the agreement in question was 
the option to become a purchaser. It is 
true that whilst he was under no obliga- 
tion to buy, the appellant was legally bound 
fo give him that option, and could not 
retract it, if the other stipulations of 
the contract were duly observed by the 
hirer. But the possession of such a 
right of option was, in no sense, an agree- 
ment by Brewster to buy the piano, and 
the appellant's obligation to give the option 
was not, in the sense of law, an agreement 
by him to sell. In order to constitute an 
agreement for sale and: purchase, there 
must be two parties who are mutually 
boufid by it.” 

As we have said before, in the present 
ense the htrer obtained the option of 
purchase in consideration of initial payment 
and having thus obtained*the rightit was 
&pen to bim to exercise itor not to exercise 
it? in other words he was under no legal 
obligation to exercise it. 

The respondent's learned Advocate cited 
the case gf Cecil Cole v. Nanalal Morarji 
Dave (4j. The judgment in that case 
clearly shows that the distinetion between 
the two classes of cases lies in the element 


eas to whether there is or there is not an 


obligation tọ purchase. e 
«We aceordingly allow this appeal, set 
aside the decree -of the Oourt below and . 
decree the plaintiffs’ suit with costs in 
this Court and in the lower Appellate Court, 


“Ag to the costs in the Court*of first instance 


we direct that the parties shall bear their 
own costs in that Court, ` '. e 
A, 7 * e Appeal allowed. 
(3) (1895) A. 0.471; 61 L J. Q. B. 465; 11 R. 232; 27 
W, R. 561; 60 J.P. 20. ; 
(4) 92 Ind, Cas. 191; 49 B. 172; 26 Bom L. R. 880; 4 


IR, 1925 Bom, 18: 
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| OUDH CHIEF'COURT. 
AePLiOATION No. 21 oF 1928. 
: ' August 30, 1928. 
_* Présent: - Mr. Justice NanaWitty 
` and Mr. Jestice Misra, 4 
“Babu 4DIT*A. PRASAR—Anorion- 
' .— PCRCHASER— ÁPPLIOANT ' 


ie . versus . 
~JAGRISH PRASAD AND OTHERS; 
D'goggE- HOLDERS AND OTHERS—J UDGMBNT-* 
. 'DgEBTogs--O*rosiTE Party. ^ 


| Civil Procedure Codg (Act V-of 1908), s. “115, 
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0. XXI, r? 90—Revision, escope of —Réfusyng higher 
bid—Material irregularity—Decree--Attempt by party 
to nullify decree. : ` atk 

‘Tf the-Oourt whose order -it is intended to revise 
had jurisdiction to “decide, the matter and has 
acted properly in the exercise of that jurisdiction, 
its ordesa should not be set aside merely on the 
ground thatthe High Oourt cannot agree with the 
conclusion arrived at by the trial Court whether the 
case is decided rightly or wrongly. Ip. 107, col. 1.] 

Amir Hussan Khan v. Sheo Baksh Singh (1), 
Muhammad Yusuf Khan v. Abdul Rahman Khan (2) 
and Balakrishna Udayar v. Vasudeva Aiyar (3), relied 
upon. ; 

Where in an auction sale a property was knocked 
down by the sale officer for a bid of Rs. 700 refus- 
ing a bid of Rs, 1,800 for the same on certain 
insufficient grounds : ruin = : 

Held, that there was a material irregularity causing 
sufficient injury. [p. 107, col. 1.] i 

Where a person is a party to & decree and is 
bound by its terms, he cannot be allowed to act in a 
manner 80 as to nullify or evade the terms of that 
decree. ' [p. 107, col. 2.] ae . 

Application for. revision from an orderof 
the Additional Distriet Judge, Gonda, dated 
the 31st March, 1928, reversing tliatof the 
Sub-Judge, Gonda, dated the 19th Decem- 
cher, 1727. | ^ °. : eos 
. Mr. Radha Kishan, for the Appficant. 

.Mr. Monohar Lal, Khandelwal, for the 
Opposite Party. f . 

JUDGMENT.—This is an application 


' for revision of the order setting aside a 


certain auction sale passed by the learned 
Subordinate Judge of Gonda on the 3ist 
of March, 1928. ' . "n 

The facts which have given rise to” this 
application are as follows, 

‘On the 8th of October, 1925, three per- 
sons Jagdish Prasad, Gaya Prasad and Gtr 
Prasad who are respondents Nos. ly 2and 3 
before us, obtained a decree for sale" from 


*the Court of the Subordinate Judge of: 
Gonda for Rs. 2,194.15-6 against three- 


persons namely Ohaudhri Hargobind Singh, 
Chaudhri Bala Parasad and Babu Aditya 
Prasad the applicant before us, The 
decree clearly stated that the sum? mention- 
ed above shouid be paid by the defend- 
ants Nos.1,2 and 3 upto the 8th of April, 
1926, and incase the defendants Nos, Laud 2 
or defendant No. 3 
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in Court on or before the date fixet for pay- 
nient, the plaintiff shall deliver up fo the 
defendants all documentsin their possession 
or powerrelating to the mortgaged property: 
and shall, if so, required, re-transfer the 
property to the defendants free frem’ mort- 
gage or other incumbrances existing in 
their favour. Tae mortgaged property 
we may mention consisted of a two annas 
share én village Dewari Khera and a 3 
annas share in village Bodhipur,- both 
situate in Pargana Badulahnagar, District 
Gonda; °. . : 

None of the thred defendants against 
whom the decree was passed made the 
paymenton the date fixed and on the 29th 
of May, 1926, a decree- absolute was passed 
in favour of the three decree-holders 
named above against the three judgméht- 
debtors already named. * Babu Aditya 
Prasad, the applicant, was also a party to 
that decree absolute for sale and the 
decree clearly &ated that as the sum due 
had not been paid into Court on the date 
fixed, the property against which ‘the 
decree for sale was passed should be sold 
and the proceeds realized from the sale 
spent in the payment of the degree passed 
in favour of the  decree-holders. The 
amount for which the decree was made ab- 
solute was Rs. 2,204-8-6 with future interest 
reckoned from the 29th of May, 1926. 

On the 8th of October, 1926, the decree- 
holders applied for execution of the decree 
absolute for sale passed in their favour and 
on the 24th -of February, 1927, the. Court 
*rdered the mortgaged property mentioned 
above, against which the decree for sale 
had been passed, to be sold in two lots, 
ne consisting of the share in village 
Dewari Khera and the other consisting of 
the share in village Bodhipur. Two sepa- 
rate preclamations were, therefore, ordered 
to beissued in respect of those two pro- 
perties. The date fixed for the sale in 
both the cases was the 20th of April, 1927. 
On the 23r of March 1927 the decree-hold- 
ers applied to the Oourt for permission to: 
be allowed to offer bid for the purchase, of - 
dhe property to be sold in execution of 
their decree. The Court granted them 
permission on the same date hut ifhposed* 
a condition that they would not be per- 
nfitted to bid for any amount below tbe" 
amountdue under the dgeree in their favour. 

On the 20th of April, 1927, the sale officer 
sold the two agngas share in village Dewari 
Khera, it having been’ purchased by the 
applicat Aditya Prasad for Rs. 700. -Oa © 
the date of sale the decree-holders put in 


- decree-holders 
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an application to the effect that the sale 
had wrongly been knocked down for 
Rs. 700, dn favour of Babu Aditya Prasad, 
although the decree-holders were willing 
to offer abid of Rg. 2,355-f and that it was 
not proper for the Court to have ignored 
their bid. They also stated in the applica- 
tion that the property was very much more 
in value than thesum of Rs. 700, forwhich 
it had been sdld to Babu Aditya Prasad. 
The sale officer rejected the application on 
the ground that it had been made too late. 

On the 21st of April, 1927, the decree- 
holders filed an application to the Court 
which had passed the decree under ex- 
ecution, for setting aside the sale on the 
ground that the Court had acted irregularly 
ine not accepting the bid of the decree- 
holders and had, therefore, committed a 
material irregularity in the conduct of the 
gale. It was also alleged by them in the 
said application that the regult of the ir- 
regularity was that the property had been 
sold for much below its value and thus the 
had suffered substantial 
loss. On these grounds they asked that the 
sale be set aside. 

The leathed Subordinate Judge of 
Gonda who tried this application for 
setting aside the sale came to the conclus- 
ion that there had been no material irregu- 
larity in the conduct of the sale and no 
substantial loss was established to have 
been suffered by tbe decree-holders. In 
this view of the case he dismissed the ob- 
jection of the decree-holders and refusede 
to set aside the sale, 

The decree-holders carried the m&tter 
further in appeal and the learned Addition? 
al Dietrict Judge of Gonda came to the 
conclusion that material irregularity had 
been established to have occurrede in the 
conduct of the sale and it was evident 
from the sale proceedings that the pro- 
perty had been sold fer much .below its 
value. On these findings he reversed the 
order of the Subordinate Judge and set 


. aside the sale. 


Babu Aditya Prasad, the" auctign-pur-« 
chaser, has applied to this Oourt in re- 
vision for setting aside the order passed by 
the Additional District Judge and it has 
‘been again urged by the learned Advocate 
appearing on his behalf that the learned 
Additional District Judge was wrohg in 
holding that there was material irregular- 
ity inthe conduct ofthe sale and that the 
property had in éonsequence been self fer 
a low sum thus causing substantial, loss to 
the decree-holdets. We have looked into 
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the record and we find that what happen- 
ed at the etime of the „sale on the 20th of , 
April, 1980, was that at first Babu* Aditya 
Prasad Pffered a bid of Rs. 500. Then one 
Mirza Sulaiman Shah offeyed the next bid 
for Rs 600. Babu Aditya Prasad then 
again raised the amount of his bic’ to 
Rs 200, One Raj Bahadur, guardian of the 
neinor decree-holders, was present at the 
time and he offered & bid for Rs. 1,t00. 
Th? sale officer asked him to bid upto the 
decretal amount but he said *that he 
would offer a bid for the balance when the 
other village would be sold, ‘the sale 
offeer under the circumstances refused 
to accept the bid of the guardian of the 
decree-holders and knocked down tHe pro- 
perty in favour of Babu Adjtya Prasad 
for Rs. 700. These facts are established 
from the evidence of Raj Bahadur Lal, 
the guardian himself, who was examined 
as witness No. land from the evidence of 
Pandit Ram Kewal, reader of the sale 
officer, who was examined as witness No. 2. 
This evidence, therefore, established clearly 
that it is not true that the decree-holder 
had not made any offer and the fard boli 
must be read in the light of the evidence. 
of Raj Bahadur and of Pandit Ram Kewal, 
who was responsible for the writing ofthe 
said fard, We are, therefore, of opinion 
that the officer conducting the sale was 
clearly wrong in refusing to accept the bid 
Offered by Raj Bahadur Lal on behalf of 
the deeree-holders. The permission grant-: 
ed by thé Court to the decree-holders on . 
the 23rd of March, 1927, did no? specify ` 
what amount the decree-holders were to 
bid when one item of the property covered 
by the sale decree was to be sold. The 
decree-holders’ guardian was, thorefore, 
clearly within his rights to offer a bid for 
Ras, 1,800 when the village Dewari Khera 
aloneewas being sold, reserving his right 
to offer the balance of the amount due in 
his favoyr at the time when the second 
item of property covered by thé deeree, 
namely, the share in villagé Bodhipur was 
solde We arein entire agreement with the 
view taken by the learned Additional Dis- * 
trict Judge. The refusal on the part of 
the sale officer to accept the bid of the dec- 
ree-holders, in our opinion, amopnts to a 
material irregularity committed jn the con- 
duct of the sale. . 

A's tothe substantial injury suffered by 
the decree-holders by reason of this ir- 
regularit¥ the position in our opinion is 
so obvious that it requires. no argument. 
The decree-holders coutdehave realized the - 


JAGDISH PRASAD, 


^e 
A15 1, C. 1920, 


‘entire amount of their*decree or at least 
such partion of it as they might have 
chosen to have offered the bid fpr and by 
not being allowed ‘to offer bids 4 the time 
of the sale which was the action ôf the sale 
of§cer there ‘has resulted loss to them 
in the property being sold for a sum of 
Rs. 700 only. It is clear that they had 
offered at least Rs.1,800 and if the, sale 
offiter had accepted their bid for that sufn, 
the decree woulddave become satigfied 
atleast to that extent. The substantial 
injury suffered by the decree-hokders by 
reason of the irregularity committed in the 
conduct of the sale is, therefore, in our 
opinion, amply established by the faeta 
proved. : 

We &re, therefore, of opinion that the 
learned Additional District Judge, was 
quite correct in holding that there was 
material irregularity committed in the 
conduct of the sale and that substantial 
injury had been sustained by the decree- 
holders by reason of such irregularity and, 
therefore, no case for interferences in re- 
vision has been made out on the merits. 
But we should like to point out that their 
Lordships of the Privy Council have fre- 
quently observed that the High Court in ex- 
ercising its revisional powers is not justified 
to exercise them merely on the ground 
that the order passed by the Court below 
seemsto it to be erroneous, If the Court, 
whose order itis intended to revise, had, 
jurisdiction to decide the matter and has 
acted properly inz the exercise of that juris- 
diction, its order should not beset aside 
merely onthe groundthat the High Court 
cannot agree with thé conclusion arrived at 
by the trial Court whether the case is 
decided rightly or wrongly. If the Oourt 
deciding it hadjurisdiction to decide the 
matter, it cannot be considered to have ex- 
ercised its jurisdiction illegally ore with 
materialirregularity simply betause “the 
ease appears to the High Court to have 
been decided wrongly [Vide Amir Hussan 
Khan v. Sheo Bakhsh Singh (1), Muhammad 
Yusuf Khan v. Abdul Rahman Khan (2)]. 
In a recent case decided by their Lordahfps 
qf the Privy -Council and reported as 
Balakrishna Udayar v. Vasudeva Aiyar (3) 


(1) 111. A. 23$; 11 O. 6; 4 Sar. P. O. J. 559; Rafique 
-& Jackson's P. C, No*83(P. C). - 

(2) 161. A. 10%: 160. 749; 5 Sar. P. Ò. Je 302; 
Rafique & Jackson's P. O. Ng. 117 (P. G.). 

(3) 40 Ind. Cas. 650; 44 I. A. 261; 18 A. L. J. 615; 2 
P.L. W.101:33 M L J. 60; 26°O.L J. 145; 49 Bom. 
L. R. 715; (1917) M. W. N. 628; 40 M. 793; 6 L. W.501; 
22 O, W. N. 50; 11 Bur, L, T, 48 (P. C). 
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‘their Lordships observed åt page 


8. 115 of the Code of Civil Procedure ap- 


plies only toa case of jurisdiction alone 
«ihe irregular exercise of it or non-exercise 
of it, or the illegal assumption of it, and 
that the section is not directed against 
conclusions oflaw or fact in which the 
“question of jurisdiction is not. involved, 
It, therefore, appearsto us to be clearon 
the atthorities quoted abové that evenif 
the conclusions arrived at by the learned 
Additional District Judge had been erro- 
‘neous we would not have been justified in 
interfering with them in our revisional 
jurisdiction. : s 
We mightalso mention that we are in 
entire agreement with the principle of law 
‘mentioned by the learned Additional Dis- 
trict Judge in his judgmentthat where a 
person is a party to a decree and is bound 
byitsterms he cannot be allowed to act 
in& mannerso as fo nullify or evade the 
terms of that “decree. The learned Addi- 
tional District Judge observed that the 
applicant Aditya Prasad was a judgment- 
debtor in the decree obtained by the re- 
spondents against him and others on the 8th 
of October, 1925. That decfee clearly 
specified that Babu Aditya Prasad who was 
impleaded as defendant No. 3 should make 
the payment as ordered by the decree with- 
in the time fixed by it and if the money 
was not so paid the property mortgaged 
or sufficient part of it was to be sold. 
This would not enable Babu Aditya Prasad 
who was bound by the decree to purchase 
the same property after having made a 
defaujt in making the payment he was 
directed to make. It appears to us to be 
_clear that no  judgment-debtor cane be 
permitted to do this. Allowing such a 
thing to.be done by the judgment-debtors 
would clédrly enable them to nullify the 
effects of the decree by whieh they are and 
must beheld to be bound. . 
We, therefore, dismiss this application 
with costs. 
G?H. Application dismissed., 
*Page of 441.A--[H#d]  —  ——— — — 
. s 





e 
a 


OUDH CHIEF COURT.” 
Civin Apprication No. 42 or 1998. 
4 December 3, 1928, 
Present:—Mr. Justjce Misra and 
*  Mr.'Justice Pullan.* 
RAM DASBS-—-ÜnsEDITOR—APPLIOANT 
versus 


SULTAN HUSAIN KHAN‘=Insonvasr * 


. , „e OPPOSITE Paerty, i 
Provincial Insolvency Act (V of 1990), s. 4m, 
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Order of Gdjdicatjone-Second application for in- 
solvency, before diajar maintainability of. . 

A person who has been declared an insolvent 
under the Provincial Insolvency Act of 1920 cannot 
apply fora second order of adjudication until he has, 
obtained an order of discharge or until his previous 
adjudication has been annulled? though if this has 
taken place and subsequently he contracts debts 
and acquires property it would be open to him to 
apply again and the Court could then see whether 
a case has been made out which would justify it to 
pass a fresh order of adjudication as to his insolvency. 
[p. 109, col. 1.] 


Application for revision of an order of 
ihe Third Addition&l Distgiet Judge, 
Lucknow, dated the 10th September, 1928. 

Messrs. Ram Prasad Varma, R. S, 
K. P.Saksena and P. D. Rastogi, for the 
Applicant. e 

Mr. K. N. Tandon, for the Opposite Party. 


ORDER.—This is an application for 
revision against the order passedjby the Third 
Additional “District Judge of Lucknow, 
dated the 10th September, 1928. The facts 
of the case are that the respondent, Sultan 
Husain Khan, was adjudged an insolvent 
on the. 20th December, 1911. The Act 
which was thenin force was the Provincial: 
Insolvency Act III of 1907, but the insolvent 
never obtained an order of discharge which 
he could have under s.44 of that Act or 
under s. 41 of the Act now in force, viz., Act 
V of 1920. Without obtaining any such 
order of discharge the respondent has now 
applied for being re-adjudged an insolvent 
the present application filed by him being 
dated the 17th September, 1927. 

One of the objections raised to this appli- 
cation was tothe effect that the petitioner 
had not obtained an order of discharge 
either under the old Act or under thb Act 
now in force, and without such an order fo 
fresh application could be maintained. 
This contention was, however, overruled by 
the learned Judge of the Small Cause Court, 


. Lucknow, by his order dated the lst 
February, 1928. : 


Anappeal was lodged againgt the said. 


order to the Court of the learned Addi- 
tional District Judge, Lucknow, who ehas 
maintained that order and has dismissed the 
appeal. n ° 6 
The applieant, who is one of the creditors 
mentioned in the present application and. 
who took this objection in the trial Oourt, 
has now come to this Court in revision 
against the order of adjudication passed a 
esecond timesby the Courts below. 
We have heard the Counsel for the 
parties at considefable “length and have 
.come to the cohclusion that this application 
must be allowed. | 
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We now proceed? to give our reasons fori 

having come to that cdnclusign. It is 
clear to upthat under the old Act ITI of 1907 
after a L5 has “been adjudged. an ° 
insolveyt, all the praperty that he may 
acqifire subsequent to the said order, of 
adjudication and before his discharge is to. 
vest in the Court or the Receiver and would 
be divisible among the creditors,vide 8.106 (4). 
Under s. 41 of the Act now in Íftpe, 
namely, Act V of 1820,it has been provided 
that it is incumbent upon an insolvent, 
who hase obtained an order for” 
adjudication to obtain an order of discharge 
within the period specified by the Oourt 
at the time of passing an order of adjudica- 
tion as to his insolvency. If no such 
application is made by the insolventefor an 
order of discharge, it would be open to any 
creditor to apply to QCourt'for getting 
the orderof adjudication annulled under 
s. 43, Act V of 1920. Itis no doubt true 
that in the old Act there was no such 
similar provision and it was-open to an in- 
solvent to apply for discharge whenever he 
chose to do so. This, however, does not 
mean that if he failed to apply for that 
discharge, it would beopen to him to apply 
a second time for an order for adjudication. 
It would be anomalous to hold that such a 
position would be available tohim. All the 
property of the insolvent, as already 
pointed out by us above, must have vested 
in either the Crown or the Receiver and 
*it is diffieultto understand how a second 
order of adjudication can be validly passed 
when it would not be possible for any of 
the creditors against whom the second 
application has been nfade, to avail them- 
selves of the property subeequently acquired 
by the insolvent. 

Several rulings of the English Courts 
were cited in the Courts below to justify 
the psoposition that a second application 
by an insolvent for re-adjudication as such 
would be maintainable, if filed by the 
different set of creditors, and it was pointed 
dut that if such an application was 
entertainable, it should also be open to a 
debt&r to get a second adjudication. In 
regard to these cases it is sufficient foreus tq 
remark that they are based on the state of 
law which is stated to preyail in the 
English Courts, and would be no justifica- 
tion for adopting the same @ourse when 
a different procedure has beenfspecially laid 
down'for us in * thg Provincial Insolvency 
Act V of 1920. Apart from this even in 
English Courta a discretion is given to an 
Insolvency Court to refuse such an applica- . 


115 1.0.1929 ° 


e 

I tion, if it is satisfied that there are no 
assets likely to be available for administra- 
tion ugder the second bankroptey (vide 
Halsbury's Laws of England, Vole,II, 8. 18 
page 13). If, as we have pointed odit above, 
there is no property which*could be con- 
sidered to be the assets of the jusolvent 
available for administration under the 
secend afijudication, even a  Couft jn 
England would be ynwilling to entertain 
a second application. We are, therefbie, 
of opinion that thé gases degided, by the 
English Courts which are referred to-in the 
judgments of the Courts below and which 
have been relied upon before us on behaif 
of the petitioner-respondent, do not justify 
us in arriving at the conclusion, which we 
are asked to do. 

A reference was made in the course of 
arguments before us, as was before the 
Courts below, to a case decided by the 
Bombay High Oourt in the insolvensy 
jurisdiction and reported as Dossa Gopal v. 
Bhanjee Dhomjee (1). It was pointed out 
that in that case the High Court of Bombay 
held that a second application for adjudica- 
tion was maintainable. We need only point 
out that thatcase.can be no authority for 
taking the similar view in the mufussil 
Courts, which are governed by the provi- 
sions of the Provincial Insolvency Act V of 
1920. We may state that in the Presidency 
towns the Act which was originally applic- 
able was the Indian Insolvency Act (Statute 
li & 12, Vic. ,c. 21). This Act was 
passed in 1848 and was in force till 1909 
when the,Presidency Towns Insolvency Act, 

` II of 1909, came sinto force, A decision 
which was passed under the old Indian 
Insolvency Act which has now ceased to 
bethe law could hardly be considered as 
an authority which should guide us in 
determining the procedure to ba followed 
o the Provincial Insolvency Act, V of 
1920. 

We are,therefore, of opinion that under 
the Provincial Insolvency Act of £920 once 
that a person has been declared an insolv- 
ent, it is not open to him to applye fgr a 
second order of adjudication unti he has 
obtained an order of discharge or until his 
‘previous adjudication has been annulled. 
If this has taken place and subsequently 
he contraets debts and acquires property, 
it.would be open ‘to him to apply again, 
and the Oourt could then see whether a 
case has been made but which would jus- 
tify it to pass a fresh drder of adjadication 

as to his insolvency. i 


(2) 38 B, 171; 3 Bom, La R. 453, 
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* On these grounds we,are of opinion 
that the order as to adjudication of insolv- 
ency passed on the Ist February, 1928, 


“and upheld by the learned District Judge 


by his order, dated tbe 10th September, 
1928, must be set aside and that the ap- 
plication of the respondent, dated the 17th 
September, 1927, must be dismissed. We 
ordergccordingly. a: 

The applicant will get his costs of both 
the Courts. 


. € m9. . . Application allowed. 


s 
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OUDE CHIEF COURT. œ 
SECIND O1vit APPEAL No.*271 or 1928. 
. October 1, 1928. 
Present :—Mr. Justice Misra. 
SHEO MANGAL AND OTBRERS—DEREFENDANTS 
APPELLANTS 
versus 
Lala PRAG NARAIN-——PLAINTIFF— 
RESPONDENT. 

Nankar—Under-proprietary wight— Heritable and. 
transferable. * 

Arightto nankaris, as arule, to be considered 
an under-proprietary right ofa heritable and trang- 
ferable nature though a person, in receipt of such 
allowance cannot necessarily be considered to be 
the under-proprietor of lands of which he may be in 
possession. Where a nankar has not been decreed 
by a Settlement Oourt or where a person is not 
shown to have beenin enjoyment thereof since the 
time when he lost his zemindari rights and where 
gt is shown thdt he has been granted those rights 
at a subsequent time it. would be open to the 
zemindar to show that at the time when such grant 
was made it did not carry with it an estate of 
inheritance or transferability but was merely a grant 
of a personal character, limited to the life og lives 
of the person or persons to whom it has been 
granted. If, however, this is not proved by the 
landlordeemd the mere fact that a nankar has been 
granted to persons who were old proprietors is 
established, then the presumption would be, unless 
shown to the contrary, that the grant was in lieu 
of old proprfetary right ofa heritable and transfer- 
able characttr. [p. 11], col. 2,] 

eAppeal against a decree of the Sub- 
Judge, Mohanlalganj, Lucknow, dated,the 


e13th April, 1928, setting aside that of the 


Munsif, Purwa, District Unao, dated the, 9th 

May, 1327. ; e . 
Mr. Hakimuddin, for the Appellant. 

: Mr. Sailen Roy, for the Respondent. . * 
JUDGMENT.—Tpis is 

arising out of a declaratory stit. 
The: plainijf, Lela Prag Narain is the 

talugdar and proprietor ofyillage Khajuha 

Déstifee Unao and the defendants were 

admittedly former proprietors of that 

village. They lost their. proprietary rights 


an appeal 
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when the villagewas included in the estate 
of the plaintiff. In lieu of the loss of their 


proprietary rights they were given certain, grant an 


under-proprietary land and muafi lends in 
the said willage. eIt appears that after the 
regular settlement the plaintiff's ancestors 
granted to the defendants a cash nankar 
of Re. 25 per mensem presumably in lieu 
of the safe tights The exact datesof the 
grant isnot known but the evidence on the 
record shows that it.was granted prior to 
1994 Fasliequal to 1886-87 A. D. Pn the under- 
proprietary khewat prepared in the year 
1208 Fasli a mention of the nankar was 
made. ltis admitted that for a number of 
years the defendants continued to receive 
theenankar. It, however, appears that some 
tinwe prior to the recent settlement which 
is now going én inthe Unao District, the 
entry was removedfrom the village papers. 
It does not, however, appear asto who was 
responsible for the said remeval and under 
whose orders it took place. When the 
recent sztilement operations started in the 
Unao District the defendants applied to the 
Settlement Authorities for correction of 
the said record and for an entry of 
the said nankar in the village papers. 

The Settlement Officer accepted their 
request and ,his order has been 
maintained by the higher Revenue Authorit- 
ies in appeal. The order of the Assist- 
ant Record Officer was passed on the 
26th of October, 1925, and the final order 
in appeal was passed on the 24th of Sep- 


tember, 1926. "This has given rise to the” and transferable. He, 


cause of action in favour of the plaintiff 
taluqdar to bring the present suit. 


The main allegations in the plaint are* 


to the effect that the nankar rights were 
granted to the ancestors of the defendants in 
1294 Fasli with a condition attached there- 
to that its continuance would depend upon 
the pleasure of the plaintiff. The plaint- 
iff stopped the payment of the said nankar 
in 1294 Fasli and the defendants have no 
right to insist on the continuance of the 
payment of the said nankar. In short the 
plaintiff's case is that it was a grant ofa 
mere personal right to the defendants and 
kable tebe resumed at the pleasure of the 
plaintiff, f 

* The defence put forward by the defend- 
ants was to the effept that the nankar 
granted by the plaintiil't ancestors to the 
ancestors of the defendan(s,was"* net a 
grant of merely a personal right but was 
a.grant of a heritable and transfefabbe 
right in consideration of the loss of their 
dld zemindari righte. They further alleged 


e consider my judgment. 
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that the plaintiff never took any.proceed- 
ings inapourt of Law to resume the said 
they had no knowledge that tha 
entry retating to the enankar had ceased 
to etist in the village papers. They oaly 
came to know ‘of it when the settlement 
operations commenced in the districtand 
as soon as they came to know,ofit they 
applied to the Settlement Authorities for 
an entry of their righe and their applice- 
tio’ was granted. They, denied the plaint- 
iff's righ to resume the said graftt at his 
Will andurged that the plaintiff was not 
entitled to the declaration which he had 
asked for. 

The main question fortrial in the case 
was, therefore, whether the nankar allowance 
in dispute was determinable at the pleasura 
of the grantor or whether it was'a heritable 
and transferable right of an under. proprie- 
tary character. The learned Munsif of Purwa 
at Unao who tried the case came to the 
conclusion that the nankar allowance which 
the defendants and their ancestors used 
to receive wasa heritable and  transfer- 
able right and not merely a personal right 
determinable at thepleasure of the plaint- 
iff. In this view of the case he dismissed the 
plaintiff's suit by his decree dated the 9th of 
May, 1927. In appeal the learned Subordi- 
nate Judge of Mohanlalganj at Lucknow 
who heard the appeal took a different view 
and held that the nankar allowance wes 
a* mere personal allowance and not one 
which could be deemed-to be heritable 
therefore, by his 
decree, dated the 13th : of, April, P928, sat 
aside the decree of the trial Court and 
granted the plaintiff the declaration which 
he had asked for. _ 

The defendants have now appealed io 
this Court and itis now contended again 
on their behalf that the nankar which 
their ancestors were in enjoymentof was 
not a personal grant but was a grant 
of a heritable and transferable character. 

The case has been argued at great length 
before ma and I have also taken time to 
The conclusion io 
which I have arrived is that«this appéal 
must be allowed and I now proceed to give - 
my reasons for the same, . 

I may state atthe outset that a nankar 
allowance is usually an allowante which 
should be &onsidered ss implyifig a right 
of an ‘under-propfietary nature, whish 
means that itis a heritable and transfer- 
able right. . The history of the matter was 
discussed by Mr. Blennerhassett Judicial” 
Commissioner, of Oudh so far back as the 
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year 1898 in Fateh Bahadur Singh v. 
Wheomber Singh (1). He traced in that case 
the históry of these nankar rights and 
. referred,to Sykes’ orpsudium bags 168. 
He also referred to the Gonda, Bahrtjeb and 
Rae Bareli Settlement Reports, the O'udh 
Suð settlement Act XXVI of 1866 and also 
to the explanation given in Carnegy’s 
Kaolleri Technicalities. In Sykes’ Qpm- 
pendium pege 168 the history of the nankat 
rights is tobe found, Mr. Sykes destrikes 
this right as a subordinate right in taluqas 
-usually epjoyed by ‘under proprietors. 

In para. 32 of the Bahraich Settlemeat 
Report nankar is explained as a drawback 
allowed to eemindars by the Revenue Au- 
thorities: from the demand made on the 
estate, and as constituting the main por- 
Don of the ostensible profits of the zemin- 

ars, . 

In the Rae Bareli Settlement Report the 
matter is dealt with in pars, 66 and itis 
stated that the nankar partakes of the 
nature of an under-proprietary right. In 
rr. 10 and 11 of the Oudh Settlement Act sir 
and nankar are treated as rights of an 
under-proprietary nature. 

In Carnegy's Kacheri Technicalities it is 
atated that in Oudh the right is recognized 
as an under-proprietary right. 

It is on the basis of these authorities that 
Mr. Blennerhassettruled that nankar was 
a heritable right and net a personal right 
which the zemindar could resume at his 
pleasure. d 

In Raja Rudra Pratab Sahi v. Sheo 
Charan (2) the same view was upheld by 
a Bench of.the late Court of the Judicial 
Commissioner of Oudh consisting of Mir. 
Blennerhassett, J. O., and Mr. Chamier, 

. J. . (now Sir Edward Ohamier) 
They held in that case at page 165* that 

“they had no doubt that cash nankar 
granted in lieu of the surrender of zemin- 
dari rights was an under-proprietasy right. 

; In Nawab Mirza Mohammad Jafar Ali 
Khan v. Muzaffar Husain (3) Mr. Kendall, 


A.J. O., (now Mr. Justice Kendall) follow- ° 


ed thesé.cases and held that cash nankar 
* granted in lieu ofsurrender of zeminduré 
“rights was an under proprietary tenure and 
tht holder of it had a heritable and transfer- 
able interest therein. 

In Lal Muneshar Bakhsh Singh v. Shah- 


zade Khan. (A)ethe Board of Revenue, how- 


e 
w 10. Q. 157. M ae 
2) 10. 0. 163. » zs 
(3) 4 O. & A. L. R. 446. . 
(4) 27 Ind. Cas. 175; 1 O. L. J. 733. 2s 
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eyer, held that & right to receive a* cash 
nankar does not necessarily. connote 4 
right to. possession of land as ah under- 
roprietor but may when coupled with 
other facts go t$ establish a prima facie 
case of under-proprietary right. : 

In Ram Kuar v. 
the Board of Revenue held that the mere 
fact that certain persons wee entitled to 
cash Munkar does not show that they are 
under-proprietors and the allowance is 
heritable, , 

In Deputy Commissioner, Gonda v. Bhag- 
wan (6) it was held by the late Court 
of the Judicial Commissioner of ‘Oudh 
that aright toa cash nanka? or to dyhak 
or daswant does not necessarily connotea 
right to possession of land as an under- 
proprietor. . s 

In Pariah Bali v. Bindeshri Prasad Singh 
(7) it was decided that a right to cash 
dasaundh ina village was in the nature 
of a charge on fts rents though it could 
not connote a right to possession of the 
village and could not be deemed to bean 
under- proprietary right in its land. 

It would thus appear as a result of the 
decisions quoted above that 4 right to 
nankar is, as a rule,to be considered an 
under-proprietary. right of a heritable and 
transferable nature though a person in 
receipt of such allowance cannot necessari- 
ly be considered to be the under-proprietor 

eof lands of which he may be in possession. 
This will depend upon the circumstances 
of each case. I am also prepared to go 
so far that where a nankar has not been 
decreed bya Settlement Oourt or where a per- 
son, is not shown to have been in enjoyment 


' thereof since the time when he lost kis 


zemindari rights and where it is shown 
that he has been granted those rights at a 
subsequent time it should be open to the 


zemindar toshow that atthe time when ` 


such grant was made it did not carry 
with itan egate of inheritance or trans- 
ferability but was merely a grant of a 
persdnal character, limited to the life oz 
lives of the pergon or persons to whom 
it “has be8n granted. If, however, this iq 
not proved by: the landlord and fhe rere 
fact that a nankar has been granted to 
persons who were old proprietors is estab- 
lished then the presumption would be, 
unless shewn to the contrary, that the grant 


. was inlieu fold proprietary right of a 


heritable’ and trafsferablé character. 


(5) 8Q Inf. Sas. 373; 2 O. L. J. 359, 
(6) 2 Ind. Ogs 297;120.0.124. |, 
(7) 40 Ind, Gas, 111; 4-0. L, J, 187. 


This 
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would especialty ‘be the case where -the 
person to ,whom the grant was made 
happene@ to bea former proprietor of the 
village and where the entry of the rights 
‘was: to be. found in the under-proprietary 
. register. . 

Turning to the evidence on the record 
I find that the plaintiff-respondent pro- 
duced evidence in the trial Oourt to show 
the circumst@nces under which the grant of 
the nankar had been made by his ancestors 
to the ancestors of ‘the defendants and 
that the nankar wag paid only fora few 
years. This evidence has been disbelieved 
by the trial Court as well as by the lower 
Appellate Court. The position, therefore, 
ig that there is no satisfactory evidence on 
the record to show the nature of the 
grant or thecircumstances under which it 
was made. * 

I should now like to turn to the khewat 
of 1295 Falsi which is the khewat prepared 
in the year 1892 when thé last settlement 
of the Unao District took place. It is 
Ex. 2 on the record. The khewat is an 
under-proprietary khewat of village Kha- 
joha in which the defendants possess under- 
proprietary land. The document shows 
that the defendants possess under-pro- 
prietary lands of two kinds one which 
is aseessed with rent and the other which 
consiste of abadi and grove lands for which 
they do not pay apy rent. In that very 


document in the column of remarks the | 


following entry is to be found. . 

Rupiya pachis nagd nankar atiya khas 
zemindaii ‘jiski digri nahin hai whith 
translated would run thus: Rs. 3p cash 
mankar specially granted by the zemindar 
-foe which there is no decree. The entry 
regarding this nankar is attested by the 
Assistant Settlement Officer himself. At 
the end ofthe khewat we find ¢itat on the 
96th of January, 1891, Ijrail Singh one of 
-the ancestors of the defendants appeared 


before the Assistant Settlement Officer and , 


verified the said entry. We Also find that 

n the 7th of August, 1891, the said entry 
was verified by the patwari to be correct. 
We further find the verification of the 
Schewat by one Kazim Ali the general 
agent of Lala Madho Prasad talugdar on 
the 10th of August, 1892. The verification 
made by the general agent is in the fol- 
lowing wouds:— ° o 

Kazim Al muktar-i-am Lal Madho 
Prasadtaluqdar.ne khewat matahti ko sun 
kar tasdiq kia marqum 10th August. 1892. 
whieh translated runs as follows? Kaz&m Ali 
the general agent of -Lala Madtio’ Prasad, 
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talugdar, verified*atter having heard ‘thé 
khewat, dated 10th August 1892. Thel 
entry begrs the signature of Kazim Ali 
Tuned ai He further stated: .  .* 
Kambrin ne bakhqbi sun liya which 
trafalated means:—The yndersigned has 
very well heard and understood «he entire 
document. a 
This document in, my opinion, throws a 
flood of light on the nature of the right 
whielt was admittedly conferred on ths 
ancestors of the defendants. If the right had 
been of a purely pessonal charaeter as is” 
.now contended on behalf of the plaintiff- 
respondent I do not think it to be likely 


- that the talugdar's agent after hearing the’ 


entire khewat rea. to him would have 
verified it in the shape in which it was read. 
tohim. I^appears to me that if the right 
had been merely of a per-onal character 
the agent of the talugdar would have been 
the first person to bring the catter to the 
notice of the Assistant Settlement Officer, 
It is contended on behalf of the plaintiff- 
respondent that the words atiya khas- 
(special grant) imply that the grant’ was of 
a special character and from this his Counsel 
aska me toinfer that the grant was of a 
purely personal nature. Iam unable to do 
go. Itappears to me that these words are 
to be read in juxta-position with the follow: ` 
ing words which are to the effect Jiske- 
digri nihin hai meaning thereby, for 
which there is no decree, 

Upon a consideration of the entire evi- 
dence I have come to,the conclusion that 
the finding of the learned Subordinate 
Judge to the effect that the grant ‘was of a 
personal character cannot be mintained. 
-It appears to me that the learned Subordi- . 
'nate Judge has looked at the case from an 
entirely wrong point of view: lam in- 
clined to hold the giant, in view of the 
eireumstances which I have mentioned 
abbve to*be of an under-proprietary nature 

unless proved to the contrary. mes 

I, therefore, accept this appeal, set aside 
“the decree of the lower Courb and, restor& 
the deeree of the learned Munsif. | 

e Theo plaintiff's suit will stand dismissed; 

with costs in all the three Courts. . UND 

:G. E, Appeal accepted, ~ 
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ALLAHABAD HIGH COURT. ' < 
Wrest Civin APegaL No. 134 or 1926, 
January 4, 1929., 
Present :—Mr. Justice Salat 
Mr, Justice Kendal ; 
RAM LAL—DEFENDANT—ÀPPELLSNT 
versus 
HARPAL AND ANOTHER—PLAINTIFFS 


= r — RESPONDENTS, * 

* Pre-emption—Collusive decree—Vendeg advancing 
pre-emption money—®Passing of title undgr pre-: 
emption decree—Hstoppel against setting up one’s 
own feaud. ae . Pa 

The title ofa pre-emptor to the property pre- 
empted accrues automatically from the' date of the 
deposit of the pre-emption money and cannot be re- 
conveyéd to the vendee unless there is a proper deed ` 
of transfer ora fresh acquisition of title by adverse 
posgession. 

A vendee who gets a collusive decree for pre-~ 
emption in favour of aco-sharerin orderto defeat 
the other cb-sharers cannot plead his own fraud against 
the latter, x 

A and B who were ce-sharers in a village institut- 
el suits for pre-emption against C in respect of a sale 
of certain property and it was ordered that A and- 

. B should obtain certain shares in the property on 
payment ofthe pre-emption money. A deposited the- 
whole amount but did not apply for execution of the 

~ decree. In a subsequentsuit between B and O,C 
pleaded that the decree obtained by A was a collusive 

. decree and that the pre-emption money was really 
MI by ia P 

eld, (1) that C had no title to the proper 
if the decree obtained by A was Gollünive: PR p 

(2) that it was not open to C to set up his own fraud 

against B. ' 


an and 
D 


First appeal from a decree of the.Sub- 
ordinate Judge, Mazaffarnagar, dated the 
15th ef December, 1925. i 

Dr. K.N. Katju and Mr. Br?jmohan Lal? 
. Dave, for the Apoeltant. 

Moassra, P. Lj Banerji and S. C. Goyel, for 
tha Respoadants. 4 * 


JUDG WENT.—Tais is a 'defendant'e 
appaal arising out ofa suit for, pre-emp- 
tioa. Tae oaly point for consi leration 
bsfore us is whether the defepdant js a co-' 
:gharer in the villaga. Previous to the 
„disputed purchase, the defendant Ram Lal 
` had purehased a share in tha vilfage waich 
“was pre-empted by two sets of plaintiffs. 
, Ons suit was brought by Shaakerend an-, 

' other was brought by three plaintiffs in- 
cluding Hatpal Singh who is one of the 
present plaintiffs. ‘Both the claims were 
decreed -and it was ordered that the pre-. 
- empters gould obtain certain shares on pay- `’ 
‘ment ofthg pre-emption money. Shanker 
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of possession, “In July ,1925, thé present 
suit was instituted to preeempt property 
purchased by the defendant ih July, 1924. 
The main defence was that the previous 
suit of Harpál Singb» was a collusive suit 
and title did not actually pass to Shanker. 
Shanker Singh was examined as a witness 
on behalf of the defendant and stated that 
hig, suit was a collusive quit “and that, in 


` fact, the amount which he deposited had 


been taken from the present defendant 
Ram Lale himself who was the vendeein 
the previous suit.e The Court below has 
disbelieved the: evidence of Shanker and 
has held, that he has not proved that the 
previous suit was a colldsive suit, and has 
accordingly held that the effect af the, 
deposit ofthe pre-emption money was to 
pass title to Shanker. ote ae 

We agree with the Court below that the 
evidence of Shankeris not worthy of belief. 
There is no, doubt that under O. XX, r. 14 
(b) of the Civil Procedure Code the title of 
the pre-emptor to ‘the property, accrues 
from the date ofthe deposit. Under the 
express language of this rule it cannot 
now be contended that for the passing of 
title any registered documeht as required 
by the Trausfer of Property. Act is neces- 
sary. Indeed the title is deemed to have 
passed: automatically and cannot be recon- 
veyed tothe vendee unless there isa pro- 
per deed of transfer or a fresh acquisition 
of title by adverse possession, 

Over and above this weare of opinion 
that the defendant is precluded from plead- 
ing his own collusion and-fraud. In the 
fofmer pre emption case one of the objects 
of Harpal and others’ was to keep out a 
stranger from the village. So: long as a 
co sharer of theirs, namely, Shanker, suc- 
eeedejd in recovering the property from 
the stranger the plaintiff might well be 
satisfied. By having made the deposit 
Shanker,gotthe whole property. Harpal 
Singh aed others acquiesced in that posi- 
jion. If there was really any collusion or 
raud intended by Shanker and Ram , Lal, 
that fraud sticceeded. It is notnow open 
to Ram Lal to plead his own fraud. against 
Harpal The equitable doctrine ef estop- 
pel obviously stands in his way. The appeal 
has no merits and is dismissed witk 
costs, - i 

A. e. 


Appeal dismissed, 


- deposited the whole améunt, but the other 

. plaintiffs appareatly did not. Thus Bhan- 

ker, Singh became entitled to the proper- 

‘ty: Tüis was in early 1923.. ButShanker `, 

, did nok. apply for execution and deliyery '' 
. 8 . 
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ALLAHABAD HIGH COURT. 
First Civi, Afra, No. 379 or 1995. 
e April 2, 1928, 
Present:—Mr. Justice Sulaiman and Mr. 
a Justice Kendall. 
ANRUDH KUMAR AND ANOTHER— 
DEFENDANTS—APPELLANTS 


versus 
LAOHHMI OHAND-—PrAiINTIFF— 
-9 RESPONDENT, * 


Transfer of Property Act (IV of 1882), s. 128— 
Universal donee—Gift of all properties moveable and. 
immoveable, necessity of—Burden of preof—Contract 
Act (IX of 1872), ss. 72, 78—Money paid to wrong 
person by mistake—Obligation resembling contract— 
Duty to refund with interest. 

Where a plaintifl seeks to enforce against the 
defendant debts due to him by another on the 
grougd that the defendant is a universal donee of 
the debtor, the burden of proving that the defend- 
ant is a universal dgnee is on the plaintiff. [p. 116, col. 


A person will hot be a universal donee of another 
unless all the moveable as well as immoveable pro-. 
perties ofthe latter are gifted to him. iibid.] 

A person to whom money due t® another is paid 
by mistake is bound to refund the money with 
PEEL tothe person really entitled to it. [p. 118, 
col. 1. 


First appeal from a decree of the Sub- 
ordinate Judge, Dehra Dun. 

Dr. K. N. Katju, for the Appellants, 

Messrs. Peary Lal Banerji and Shambhu 
Nath Seth, for the Respondent. 


JUDGMENT.—This isa defendants’ 
appeal arising out of a suit for recovery of 
Rs. 33,00U and odd principal and Rs. 5,000 
and odd interest. It appears that Lachhmi 
Ohand, plaintiff, had two brothers, 
Mohar and Baldeo and.they were all sepa- 

rate. The defendant Anrudh Kumar is 
the son of Mohar and defendant No. 2 

Musagsnmat Kamal Devi, is Anrudh Kumar's 

wife. On the 24th of August, 1920, Baldeo 

died as aseparateowner. Mohar had pre- 
deceased him. Under the Hindu' Law if 

Baldeo had died intestate Lachhmi Chand 

would have succeeded to the entire estate, 

Anrudh Kumar, who was not the heir-at- 

Jaw, apart from alleging jointnéss, set up 

a Will in his favour. In the lifetime *of 

Baldeo some land had keen acquired by 

the Government under the Land fcquisi-* 
.tioh Ast and he died while the proceedings 
' were pending. A sum of Rs, 33,000 and 
e odd was awarded as compensation for the 

property so acquired. On the Mth of 

March this gmoun® was paid to Anrudh 

Kumar who claimed to be the heir of the 

deceased Baldeo. .A suit was instituted by 

Anrudh Kumar against Lachhmi Shand 

which was decided on the loth of Jifne, 
- 1929, by the first Court, It found that the 
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. family was separat8 and that the . Will 
which had been set up by Anrudh Kumar 
wasa forgery. This decigion was ultimately 
affirmed by&he High Court on the Mth of 
Novembe4, 1924. e 
Even in the lifetime of Baldeo it is a 
fact admitted by Anrudh Kumar'that he 
was indebted to him to the extent of about 
Rs, 40,000. Before the civil suit was decid- 
ed “by the Subordinate Judge, the appék 
lant eAnrudh Kumar executed a deed of 
gift dated the 15th of May, 1920 in favour 
of his wife of*considerable landed ‘roper- 
ty. After the decision by the first Court, 
and during the pendency of the appeal 
inthe High Court, he executed’ a second 
deed of gift dated the 10th of November, 


1921, in favour of his wife, under which he . 


transferred to hero!her immoveable pro- 
perties and an insurance policy. [n ex- 
ecution of his decree for costs Lachhmi 
Chand sought to attach certain moveable 
properties including a phaeton and a motor 
caralleged to belong to Anrudh Kumar, 
In the course of these proceedings a docu- 


meni dated the 14th of June, 1903, purport- - 


ing to be the receipt in proof of the sale 
of moveable properties was produced on 
behalf of Musammat Kamal Devi. The 
moveables were attached a few days after 


` the.14th of June, 1923. 


In the present case the plaintiff alleged 
in para 5 ofhis plaint that in order 
tp evade payment of the debts due by 
Anrudh Kumar to him, he had all along 
been making transfers in respect to his pro- 
perty in favour of hiswife Musammat Kamal 
Devi without any consideration, so*that now 
the whole of the moveable and immoveable 
properties stand iu her name and that she 
by reason of her being the universal donee 
of,the entire moveable and immoveable pro- 
perties, is liable for payment of the debts 
due by defendant No. i. 1t was on tbat 
account that she was made a defendant. 
The relief claimed by the plaintiff was for 
a ecreefor the principal sum due together 
with interest from the 14th of Match, 1921, 
to the,l7&h of September, 1923, the date of 
filufg the suit, at 6 per cent, perannum by 


way of damages againat both tbe defend-. 


ante. In the plaint the plaintiff did not 
mention any of the dates of the alleged 
transfers in favour of the defendant No. 2, 
but in an application praying for injunc- 
tign, which was dated the 17th" of Septem- 
ber, 1918, and was filed on the lesth of 
September, è. e, one day after the filing 
of the plaint, thethree dates, the 5th of 
May, 1920; 10th of November; 41921 and 
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14th of June, 1923, w&re actually mention- 
ed. The plaintiff did not in the plaint' 
allege — specifieglly that these transfers 
werg wholly fictitious and nll and void, 
nor did he even esk for the specfic relief 
-of a declaration that these transfers had 
been Made in order to defeat or delay 
‘ereditors and were liable to *be avoided 
by the plaintiff under -s. 53 of the 
«Transfer of Property Act. $, 

The defence pet forward by MHusammat 
Kamal Devi was that the transfers in her 
favour were ‘good and binding,. and that 
in the course of criminal proceedings 
against her husband a large sum of money 
was spent which had been taken asa loan, 
and in this way a-considerable amount of 
debt, i. e., Rs. 30,000 was due to her from 
her husband, and & deed was executed in 
order to make arrangements for payment 
of thedebt as well ás for its satisfaction. 
Anrudh Kumar in his written statement 
mainly pleaded that he was not, liable to 
pay interest on the amount claimed by the 
plaintiff, 

The learned Subordinate Judge framed 
Numerous issues, out of which Nos. 5,6 
and 10 relate to the points that have been 
argued before us, His conclusion was that 
the effect of the first two documents was 
to transfer all the properties to the wife 
so as to make her the universal donee, and, 
therefore, liable for the entire amount due 
from the defendant No. | to tbe plaintiff. 
He also came to the conclusion that the 
plaintiff was entitled’ to recoyer the in- 
terest claimed. : . 

Althdugh both the defendants have 
preferred a joint appeal it is necessary to 
consider the case of each separately. 

The contention on behalf of Musammat 
Kamal Devi is that she was not the univer- 
sal donee, and the suit should have been 
dismissed as against her in its «entirety. 
The finding of the Court below that she 
was such a donee is based on its inter- 
pretation of the second deed of gift dated 
ihe 10t of November, 1421. Tne learbed 
Advocate for therespondent haseéo concede 
that under the first deed of. gift bfeMay,» 
1920, the whole of the estate was not trans- 
ferred to the lady, and she cannot by 
virtue ofthat document be deemed to be 
the universal donee. His contention is, 
and this fas found favour with the Court 
below that the effect of the secon deed of 
gift was to transfer the entire estate to 
her. We find it difficult to understand 


how the learned Subordinate Judge could - 
gome to that conclusion. 


Tt may be that 
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he thought that s.e 128 of the Transfer 


of Property Act was applicable to* immove- 
able properties only &nd that it was imma- 


terial if certain moveable ptoperties had ° 


been left out, rom the transfer. lf that 
was his view t wae certainly ' incorrect 
because s. 128 is not limited in that 
way. Perhaps he thought that the langu- 
age of the second deed of gift indicated 
thet the donor was tragsferting all the 
properties that he owned to his wife. The 
elause in the deed on which reliance has 
been plated on behalf of the respondent 
is “I have made a gift of the whole of my 
property mentioned. above including the 
aforesaid policy, the details whereof .have 
- also been fully given separately”. Weare 
. unable to interpret this language as imply» 
ing that he was making a gift of aM the 
properties that he possessed. On the other 
hand, it is quite clear that What he meant 
was that he was transferring the whole of, 
the property which had been described, 
‘above. Our interpretation of this docu- 
ment finds support from a similar expres- 
sion used in the first deed of gift, where 
also it was stated that his “entire zemindari 
property, a full specification whereof has 
been given below, was being transferred”. 
In our opinion, the Oourt below was not 
justified in inferring that the property 
which was gifted in November, 1921 con- 
stituted the entire estate which the donor 
then possessed. This being so, it follows 
that Musammat Kamal Devi did not be- 
come the universal donee by virtue of these 
As a matter of fact, it 
is highly unlikely that in November 1921, 
Anrudh Kumar was not possessed of any 
moveable property. That he was in pusses- 
sion of considerable moveable prope: tfes two 
years afterwards is demonstrated by the 
receiptedated the 14th of June, 1923, evi- 
dencing the transfer of several motor cars 
carriages and other articles. ; 
The laet contention on behalf of the 
respondest in this connection is that the 
effect of the transfer of moveables in June 
1923, was to constitute Musammat Kemal 
Devi the .residuary donee. The learned 
Subordinate Judge has not recorded .any 
finding that this last transaction Was ond 
of gift and not one of sale. At page 10 
referring to this transfer he remarked that 
the plaintiff had attaghed a phaeton and a, 
motor ear of the defendafit and it was 
ultimately foynd that they too had been 
reni be by the defepdant No. 1 in 
favoiref defendant No. 2. With the- ex. 


ception of this passage there is no other 
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statement. in the Body of the judgment 
suggesting the natfire of the transaction 
relating to these moveables. The decree 
which he passed, however, covers the en- 
tire properties, moveables and immoveables, 
which had been referred to in the plaint, 

The document dated the 14th of June, 
1903, undoubtedly recites that Anrudh 
Kumar had no other property except the 
few moveables defiled thereunder which*he 
was transferring to his wife. If this trans- 
action was one of the gift*therecan be no 
doubt whatsoever that on, that date he was 
transferring all that he owned and possess- 
ed tohis wife; and it would make her 
the universal donee, and as such liable for 
her husband's debt to the extent of the pro- 
ferty comprised therein. 

It bas, however,to be seen whether it is 
proved that thisetransaction was one of gift, 
that is to say,a transfer without considera- 

*tion, The learned Subordinate Judge has 
temarked that in the execution proceedings 
it was ultimately found that the property: 
had been transferred. The order of the 
Execution Courtis not on this record, and 
jtis'not possible» to speculate what was 
ihe opinion expressed by the Execution 
Court. Iftheorder was against the pre- 
sent plaintiff the burden undoubtealy lay 
heavily on him toestablish that that order 
was wrong. In any case itis obvious to' 
usthet the plaintiff had no cause of action 
against Musammat Kamal Devi unless he 
succeeded in making out a case that she 
was the universal donee. It was only on’ 
that ground that he could implead :.er in 
the suit and ask for a decree against bẹr 
jointly ‘with her husband. As remarked 
above the plaintiff did not come to Court 
alleging that the transfers in her favour 
wereentirely fictitious and null and void, 
and could be ignored, Nor did he $$k for 
any specific declaration to get them avoided ' 
so that the property might be available 
hereafter in execution ofthe decree which 


he might obtain against the husbafid. The: 


sole ground for impleading Musammai* 
Kamal Devi was the allegatien that she 
was the universal donee by virtue of the 
transfers,in her favour. The burden, there- 
fore, prima fecie lies on the plaintiff to 
show thatthe transaction was one of gift. 
Phe plaintiff led absolutely no evidence to 
show this; either oral or documgntary. The 
document which was summoned on behalf 
of the plaintiff purports to recite a Sramsac-- 
tion of sale and ; 
that Wusammat Kamal Devi had tò. pag 
the fine of Rs. 14000 which had been ims 
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poe. o her husbafid by the Sessions 
udge, and for that purpose borrowed, that 
amount from Lala Balbir Singh with the. 


' authority of Mer husband, which the latter. 


confirmed by that document, It then goes 

on to fecite that Anrudh Kumar was. 
transferring all his moveables to Her in 

consideration of the payment of the afores - 
said dept to Lala Balbir Singh, which she 

had ‘undertaken to do. It is thus clear. 
that tbe Consideration shewn by this docu- . 
ment for the transfer was tbe promise held 

out by Musammat Kamat Devi to discharge 

the debt due to Lala Balbir Singh, 

which had been authorised by Anrudh 

Kumar, and which he had confirmed. 

No cash consideration was paid at that, 

time nor was the transfer effected in keu 

of any past consideration. The considera- 

tion consisted entirely of the promise to 

discharge the liability’ of Anrudh Kumar. 

There can be no doubt that a promise 

to discharge the liability of a transferor is 

good and valid consideration. Section 122 

of the Transfer of Property Act defines 

a gift as beinga voluntary transfer with- 

out consideration. If, therefore, there was 

any consideration in the shape of a promise, 
to discharge the debt of the transferor the 

transaction eould not prima facie be treated 

as a gift, pure and simple. 

Thelearned Advocate for the respondent, 
has, however, argued that the circumstances 
of this case indicate that the passing of 
consideration wasnot intended. In support 
of this theory he has relied on the fact 
that Anrudh Kumar was indebted to 
Baldeo to theextent of Rs, 40,U00*in his 
lifetime, that even after his death he was. 
indebted to the estate of Baldeo to the, 
extent of. over Rs. 33,000, that these gifts 
were effected ata time when the forged” 
Will set up by him was being impugned, 
in a Court of Law, and lastly that these. 
iransfefs were made in favour of his own 
wife at atime when the transferor was- 
heavily indebted and it was his primary 
duty to discharge his debts rather than 
to deprivee himself of all his estate by 
transferring it to his wife. 

These are undoubtedly ciscumstances 
which raise considerable suspicion, and 
might have gone to suggest that the whole 
transaction was fictitious and fraudulent. 
It is, however, nobody's cage that this. 
document of June, 1923, did not effect an 
out-and-out transfer: lt is only the nature 
ofthe ‘transaction thgt isin dispute,’ viz., 
whether if wasa sale or a gift. Anrudh 
Kumar, who was no doubt-an interested , 
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' even before the disposab of the appeal in 


party,was ex&mined as a witness in this 
ease, but the only question that was put 
to him wasas to his havingewritten the 
letter dated the 14th June, “7923. The 
position accordingly is that on the one 
hand, We have certain stspicious circum- 
stances: which 'throw.considerable doubt on 
the bona fides of the transactions, and on 
ihe other, we have the recitals in the decu- 
ment itself and mo evidence to “the con- 
trary that it was evidence of a transac- 
tion of sale. Having held that the burden 
lay on the plaintiff to establish that the 
defendant No. 2 became the universal 
donee by. virtue of this document we must 
conclude that that burden,in the absence 
of any evidence on behalf of the plaintiff, 
has not been discharged. 

It is clear, therefore, that in this suit it is 
absolutely impossible to make defendant 
No. 2 liable for ‘payment of the debts of 
her husband Anrudh Kumar. It is not 
necessary forus toindicate what further 
remedy may be open to the plaintiff in 
the execution department or by a separate 
guit. 
missed against Musammat Kamal Devi. 
We have no doubtin our minds that she 
and her husband were making common 
cause with each other, and there are 


certain peculiar circumstances which justify. 


usin directing that she should bear her 
own costs. The appeal of Anrudh Kumar 
must, however, be dismisséd. The onfy 
point that has been urged on his behalf 
is that he should not have been niade liable 
to pay imterest on the amount which had 
been paid over to'him in the land acquisi- 
tion’ proceedings. There can be no doubt 
that Anrudh Kumar setup a forged Will 
in his favour, and it was on the strength 
of thatforged document that he succeeded 
in rocovering Rs, 33,000 and odd. which 
were due to the estate of -Baldea, by 
falsely alleging that he was his legal 
representative. Anrudh Kumar has had 
the use of this money forall these years, 
When it was found that the document 
on which his claim was based was ‘forged 
. and he had.no legal title whatsoever it 
was clearly his duty to re-pay the amount 
taken out by him. The plaintiff was 
driven to carry on’ a protracted litigation 
against Afirudh Kumar up to the Appel- 
late Court Mefore he succeeded “finally in 
exposing tne spurigus *character ‘of fhe 
document set' up by, Anrudh Kumar, 
The present suit was instituted within 
three years of the date when the money was 
.taken out. by. Angudh Kumar, and indeed 


The suit as brought must be dis-, 


n? 


the. High Court. If one wére,to proceed 
on grounds of justice, equity and good 
conscience ong would have no hesitation 
in allowing the plaintiff compensation for 
the withholding of this amount for all 
these years. The learned Advocate for the 
appellants, however, contends that interest 
can ebe allowed only if thegrounds of the 
case are to be found either in the Interest 
Act of 1839 or $ 72, illustration (n) of 
the Indiar Contract Act. In this view he 
relies strongly on tlfe case of Jwala Prasad 
v. Hoti Lal (1) which undoubtedly supports 
him. We might, however, point out that 
itis not quite accurateto state that the 
grounds must be found in s. 73, flus- 
trations (n) of the Oontract Act. "The 
illustration, of course, is ngt exhaustive 
and cannot be co extensive with the pro- 
vision in the section itself. The view 
taken in theeMadras High Court in the 
case of. Muhammad Abdul Gaffur Rowthar 
v. Hamida Beevi Ammal (2) is that in- 
terest can be allowed on equitable grounds 
even if the case does not fall within the 
statutory enactments. The learned Judges 


of the Madras High Court relied on three 


cases decided by their Lordships of the 
Privy Council which they thought indi- 
cated that interest could, bs allowed on 


principles of equity, justice and good con- . 


science. It is not necessary for us to 
decide this point in this case as, in our 
opinion, the present case comes 
*the four corners of the provisions of the 
Indian Contract Act, . 
Ohapter V which deals with certain 
*relations resembling those created by con- 
tract contains s. 72, under whith a 
person to whom money has been paid ‘or 
anything delivered by mistake or under 
coercion must re-pay or return it. There 
is no doubt here that the amount of com- 
pensation» money was paid to Anrudh 
Kumar usder the mistaken belief that he 
wes .the legal representative of Baldeo 
who had been entitled to. this amount. 
eThere , was thus a legal obligation on 
Aurudh Kumar to re-pay or return this 
amount. Sectioat 73, 
Indian Contraet Act provides that whe 
an obligation resembling those created 
by contract has been ipcurred and bas not 
been discharged, any perso® injured by 
the failute to, discharge it is entitled to 


(D 79Igd. Cas. 1019; 22 A. L.J.°553; 46 A, 625: As 
I. R. 1921 All 711. : 

.(2) 52 Ied. Cas. 505; 42 M. 661;.25 M.L J, 249- 
M. L.J. 455; (1919) M. W. N. 484. KO T 


within . 


para. 3 | Óf^ the" 
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receive the same” compensation from the 
party in defaultas if such person had 
contracted to discharge it and had broken 
his contract. This , paragraph speaks of 
an obligation resembling those created by 
contract, and not necessarily a completed 
contract asis mentioned, in illustration (n) 
to this section. Reading ss. 72 and 73 we 
have no doubt®in our minds thate the 
obligation on Anrudh Kumar to re-pay or 
return the amount was one resembling 
that created by a contract. When the 
land acquisition officer made the payment 
to him it was undoubtedly understood 
that the payment was made to him as 
representing the estate ‘of Baldeo, whose 
property had been acquired by Government. 
If that supposition was wrong there was 
an obligationeon the payee to refund 
the amount to the true heir. The present 


* guit was instituted by Lachhmi Ohand, 


who has been found to be the lawful heir 
entitled to this amount. Weare, therefore, 
of opinion that the plaintiff should be 
allowed compensation for the withholding 
of the amount from him for all this 
period. The Court below has fixed the 
ordinary Court rate of interest of 6 per 
cent. per annum as areasonable rate of com- 
pensation which we think was quite fair. 
The result, therefore, is that the appeal 
of Musammat Kamal Devi is allowed and 
the suit against her is dismissed, but 
these two parties are to bear their own 
costs. The appeal of Anrudh Kumar 
ja dismissed with costs. He will pay the 
full costs of the plaintiff in the Court belpw 
and one sixthof the costs of the plaintiff 
in thiseCourt and will bear his own costs. 
A, i Appeal dismissed. 


e 
ALLAHABAD HIGH COURT. , 
e Qivio Revision No. 70 or 1928. 
April 20, 1928. 
resent: —Mr. Justice Weir. 
GÓVIND PRASAD-—PraiNTIFF— 
s APPLICANT 
HAR KISHEN AND oTHERS—DEFENDANTS 
—QO»pPosrgB P«kTIES. 
"Civil Procedure Vode (Act V of 1908), 0. IX? r. 8— 
Dismissal of suit for default of appearange—á ppli- 
cation for restoration aisg dismissed*-Fresh suit on 


same cause of action? competency of. . 
Where a suit has been dismissed .undet 6. x, 
y. 3, Civil Procedure Code, in consequence qf neither 
party havi appeared when the suit was called for 


n 
heafing mud an application to restore the suit has 
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- also been dismissed, the plaintiff ean bring a second 
suit on the same cause of action. a“ f 
Daya Shankar v. Raj Kumar (1) and Bhudeo v. 
Baikunthi (2), tpllowed. 4 , 

Revision’ from an order of the Judge 
of the Court of Small Causes of Meerut. 

Mr. Shabd Sara, for the Applicant. 

Mr. M. N. Kaul, for the Opposite Parties, 

JURGMENT.—This is an application 
by the plaintiff in a civil euit to review an 
order,of the Small Causa Court Judge of 
Meerut dismissing the plaintiff's suit. The 
facts are these. The plaintiff, who.is the 
applicant in these proceedings, brought a 
suit against the defendants, who are the 
respondents in these proceedings, on the 
20th May, 1927. That suit was dismissed 
under O, IX, r. 3,in consequence of neijher 
party having appeared when the suit was 
called for hearing. The plaintiff applied 
to the learned Judge on the 3rd September, . 
1927, to have the suit restored, and the 
learned Judge dismissed that application. 
The plaintiff then brought a new suit upon 
the same cause of action on the 17th 
October, 1927. In that suit the learned 
Judge has passed the following order:— | 

“The application for restoration was 
dismissed Tbe present suit is not 
maintainable, Dismissed with costs.” 

In my opinion the learned Judge was | 
clearly wrong in holding that the plaintiff 
was not entitled to bring a second suit, 
when an application to restore his first suit 
had been dismissed. Two authorities have 
been cited to me, namely, Daya Shankar v. 

*Raj Kumar (1) and Bhudeo v. Baikunthi 
(2). I entirely agree with the learned 
a Judge who decided both those cases, and I, 
therefore, set aside the order of the Small 
Cause Court Judge and direct him to 
proceed with the trial of the Suit No. 6390 


of 1927. 
Application allowed. Costs will be costs 


of the tase, 


A. Application allowed. 
(1) 39 Ind, Cas. 191; 20 O. O. 66. 
. (2) 63 Ind. Cas. 239. 
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ALLAHABAD BIGH COURT. 
Civit Revision No 315 oF 1928. 
January 18, 1929. 

Present :—Mr Justice Datal. 
Musammit MAHARANI AND ANOTHER— 
JupG 4ENr-DEBTOx8— AP?L1CANTS 

versus 
DEBI DAS—Dzac.z& HOLDER —Opposits 


. PARTY. 
Limitation Agt (LX of 1908), Sch, I, Art. 182— | 


1510.1829 > 


LJ 
Execution of decree=-Brror.in name of decree- . 


holder+Amendment of error, whether gives fresh 
starting point for limitation. i 

. A degree was passe 
in the hands of ‘Joti Prasad’. The deorge-holder al- 
lowed the decree to g$t time-barred buf suhsequent- 
M applied for amendment of, the decree on the 
ground that ‘Joti Prasad’ was a mistake for ‘J wala 
Prasad’. The amendment was granted ex parte 
and the decree-holder applied for execution within 
three years of the amendment contending that, the 
tlecree became capable of execution only after the 
amendment: e : oe 

Held, that the original decree was not incapable 
of execytionin spité of the erroy in orthorgraphy 
and the application for execution was, Consequently, 
barred by limitation. 


Civil revision from an order of the 
Munsif, Fatehabad, dated the 25th of 
August, 1928, 

Mr. Baleshwari Prasad, for the Appli- 
cante, : i 

Mr. Shiva Prasad Sinha for Mr. Krishn 
Bahadur, for the Opposite Party. 


JUDG MENT.—The learned Judge of 
the lower Oourt has stated the law correctly. 
If there has been an amendment of a 
decree incapable of execution, the period 
shall run from the date of the amendment, 
otherwise it must date back to the date of 
the original decree. The view taken of the 
circumstances of thig case by the learned 
Judge is, however, perverse in my 
opinion. It is obvious that the decree- 
holder has taken advantage of a slight 
mistake in orthography, and really did rfot 
‘consider the decree incapable of execution. 
First of all, he’ tried subsequent to the 
decree heing time-barred to make out that 
Rs. 10 had been paid by the judgment- 
debtor within time. The decree was 
passed on the 6th of January, 1925, and on 
the 3rd of April, 1928, he applied to the 
Court certifyinga payment of Rs. 10 within 
the period of limitation. This application 
was contested and dismissed. .No question 
then was raised of the previous decree as 
it existed being incapable of execution. 
Then he clearly took advantage *of Jwala 
being written as Joti and applied for 
amendment on the l6th of June 1928. 
The amendment was granted ex pirte on 
the 20th of June. 

Tne original decree was passed against 
the assets of one Jovi Prasad ia the 
hands of Musammat Maharani and Sakhlal. 
There was. no mistaka as to Musammat 
Maharani and Sukhlal. -Itis alleged that 
Joti Prasad was written a: Jwala Prasad 
in the decrea, and, ther&fore, the decree was 
incapable of execution. 
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against the assets of A and R 


No attempt what- - 
ever was made by, the- decree-holder to 


„e M9 


oe e 

execute the decree withig limitatión. Joti 
and Jwala may easily be mixed up in 
Urdu writing, &nd nobody 'would bave 
thought of any such mistake if the decree- 
holder had not* wishede to take, advantage 
thereof in order to revive a time-barred 
decree. I donot think that any objection 
would have been sustained if the assets 
of Joti Prasad in the, lands of the 
applicants had been attached in execution 
of the first decree, Itis clear to me that 
the first decree was capable of execution, 
that the error im orthography was im- 
material and that the decree-holder was 
never prevented from executing . the 
decree, nor was the deoree incapable of 
execution The deacree-holder has teken 
advantage ofa slight mistake in writing 
in order to execute a decrde which is time- 
barred. i ee 

I set aside the order of the Munsif of 


: Fatehabad dated 25th August, 1928, uphold 


the objection of the applicants, and 
dismiss the application. for execution of 
the decree. 
The applicants shall receive their costs, 
A. Order set aside, 


ALLAHABAD HIGH COURT, 
Sxconp O1vit APPEAL No. 94 or 1925, 
July 4, 1927. à . 
Present:—Mr. Justice Sen. 
MOHAMMAD SAMIULLAH KHAN— 
s PLAINTIFF— APPELLANT 


. versus, 


BISHU NATH—Derenpant—Respoftpenr, 

Defamation—False complaint to Magistrate and 
report to Police, how far privileged—Libel actionable 
per se-No evidence of actual damage-— Power of 
Court to award substantial damages. 

Itis settled-lew that defamatory statements con- 
tained in g complaint addressed to a Magistrate 
cannot form tha basis of a suit for damages in a 
Civil Court, though the extent of the privilege which 
may be claimed by the accused person in a Criminal 
Oourt is necessarily confined in this country # the, 
limits imposed ° by the Oriminal Law. (p. 121 
cul. 2; p. 122, cols. I & 2.] $ 

Reports made to a Police Officer are not judicial 
proceedings and imputations contained’ therein may 
be privileged if there was an occasion of privilege 
but they are not absolutely privileged. [p. 123, col? 

a 


“it the defendant pleads privilege with respect 4o 
imputations ina Poliee report, the o.us lies upon 
him te prove thp affirmative and if he succeeds in 
proving privilege, onus of. proving actual malice is 
ih$n qasjupon the plaintif. Bit if the defendant 
fails to prove that he made the statement on a 
privileged occasion honestly the plaintiff is not 
called upon to prove actual malice, [p. 133, col. 1,] 


. , 


NO. 


: Where.the publication Of a libel or slander is 
actionable per se the Court is not obliged to award 
nominal damages Ónly though the plaintiff does not 
oe p evidence'of actual damage! [p. 124, cols. 

"When the defendant, mgliciously* and with a view 
lo: put the plaintiff in trouble charged him with the 
commission of serious crimes such as dacoity ex- 
tortion and arson, and the trial Court awarded 
Rs. 400 as: damages, even though there was no proof 
of any-actual dasnage to the plaintiff : 


Held; that the awdd of damages was neither? im- 


proper nor extravagant. [p. 124, col, 2.] 

‘Second ^ appeal. fron a decree 
of: the Additional Subordinate* Judge of 
Oawnpore, reversing thdt of the Officiating 
Munsif, Fatehpur. | 

. Mr. Mushtaq Ahmad, for the Appellant. 

Mr. Benod: Behari Lal, for the;Respon- 
edent.’ E 


JUDGMEN'.—This is plaintiff's 


appeal from the decree of the learned. 


Subordinate Judge of Cawnpore, dated 
*the 10th of September, 1924, dismissing 
“his suit for damages against *Bishu Nath 
defendant founded upon certain defamatory 
statements made by the defendant against 
the plaintiff. The plaintiff belongs to a 
respectable family and is -a man of 
substance. Tke defendant is a tenant in 
the plaintiff's zemindari. Strained relations 
had existed between the parties for some- 
time. The defentlant had addressed a 
- petition to the District Magistrate of 
Fatehpur through his son-in-lawszMukat- 
dhari on the 9th of February, 1922. This 
has been “matked as Ex, l of the 
Munsifs record. A second petition ‘was 
addressed to the Sub-Inspeetor of 
Khakraitu through the same son-in-law 
and on the same date, This has been 
marked as Ix. These petitions 
contained a number of serious imputations 
against . 
Farrug Ahmad was deputed to investigate 
into 3 
the investigation a 3rd petition, was 
submitted by the. defendant and; Welivered 


e. 


to the Investigating Officer ón'the21st of- 


February, 1922. This .was signed by: thé 
dsfefdant Bishu Nath and also by Mukat- 


dhari.: This document has been mfrked- 


ag ES. M. ; 
: I. have 


petitions contained . 


* of Ex. 14:— 


-“All these persons {Samiullah Khan'and: 


others) rushed up*to my house, six of, them 
ob at my door and some to my well; an 
from both:.the 


` 
a a * 1 
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the plaintiff. A Sub-Inspector : 


the matter. During the progress of 


been told that all the three 
in substance the: 
same imputations. The learned Muneif. 
has reproduced in leis judgment contents . 


sides- some got up *to my: 
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-house, got hold ofmy son-in-law, twisted 
his: hand and snatched away six “ gold- 
moharsfrom his person and delivered them 
tò Samiullah “Khan and persons who 'weré 
present, at'my door set*fire to my house 
and -threw brickebats and tobk away my” 
son-in-law fastened ina rope......... I charge 
them for extortion and forcibly taking 
of gold *nohars and wrongfully impsisoning - 
and taking my son-in-law”. . : 

The three petitions ode after the other’ 
illustrated the attitude of: the defendant. 
His action "was ‘deliberaté and determined, 
so that he might be sure of his victim 
without any possibility of a misfare. 

The Sub-Inspector sent up hisreport that 


. the charges against the plaintiff were 


unfounded and false. ; 

The defendant was' prosecuted under 
s. 182 of the Indian Penal Code. He was 
eonvieted and sentenced to three months 
rigorous imprisonment and a fine of Rs. 50 
in the eriminal trial. The defendant put 
up a bold front and admitted having 
made all the three petitions already.alluded 
to. 

In the present action the plaintiff alleges 
thatthe statements of the defendant were 
false and malicious, and that he was defam- 
ed, degraded and put to mental worry. 
He claimed Rs. 1,000 as compeneation from 
the defendant. : 

The pleadings in the case were very far 
from satisfactory. The essential  parti- 
culars were not set outin detail, nor the 

efacts narrated in their düe chronological 
sequence. The plaintiff ought to have 
set out- with distinctness the statements 

ein the three exhibits separately which 
were libellous, and he ought to have 
scrupulously avoided ' any periphrasis 
circumlocution or argument. ^ 
. At a later stage the plaintiff was :required 
to sumbit further particulars, and this he 
did on the 2nd of August, 1925. Butin 
the document submitted by the plaintiff 
he does nôt give all the details necessary, 
and the document is more apologetic 
than jnforfning. The trial Court should 
‘have ‘insisted upon the particulars being 
submitted with greater precision so that. 
the statements complained of as defamatory 
in all the three petitions separately should 
have been marked off into distynct para- 
graphs and not jumbled together, M 

This defect, however, did, dos. prejudice 
the trial of the suit in any way.: The 
defendant.knew the lay of the'land. : More-: 


- over, all the three petitions-.were placed, 


on the record and separately.éxbibited. <~; 
e . :* @ . 
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. The defendant in his written statement 
dated the 7th of May, 1925, pleaded 
justifieation. He fwrther pleaded that the 
stateménts were privileged, thet he had 
been convicted * by the ‘Oriminal 
Court and his conviction absolved him 
from civil liability, that the plaintiff suffered 
no ‘damages and that the compensation 
claimed was excessive, $.. 

*In his supplementary . written stgtement 
dated the 6th of Afigust, 1925, the defend- 
ant made a complete volte face. He 
disowned having made any' of ‘the three 
petitions and in fact fastened ihe: 
authorship upon his son-in-law Mukatdhari, 
who, it was said, without informing 
him and without his authority had ad- 
dresséd the three petitions. 

In the course of proceedings dated the 
20th of September, 1925, the defendant 
denied having made any report or com- 
plaint against the plaintiff either through. 
his son-in-law Mukatdhari or through any 
body else. 

At alater stage when the defendant was 
on his oath he stated that his third petition 
presented to the Investigating Officer was 
not a voluntary act. It is true he signed the 
petition, but he was coerced todo so by 
threats from the Investigating Officer. 

" Statements like these are not calculated 
to inspire confidence as to the bona fide 
nature of the defence or the character of 
the defendant. I entertain no doubt thag 
the defendant was a thoroughly dishonest 
person and was ‘not to be depended upon. 
The learned Munsif gave the plaintiff a 
decree fof Rs, 400, He held that so far as 
the complaint addressed to the District 
Magistrate was concerned and which was 
embodied in Ex. l it could not form 
the basis of a civil suit for damages-—not 
upon the ground that the complaint was 
not made by the defendant or thatthe 
complaint was not false but because the 
said statement bore the seal of absolute 
privilege, and consequently could npt 
afford basis for a civil action. As to the 
other two petitions, he found * that the 
~ defendant had made them or caused them’ 
to ‘be made, that the statements were 
grossly libellous and false, that there was no 
justification for them in law or in fact, 
and that the plaintiff had .by reason of 
those libefs “suffered ‘sucially, physically , 
and mentally to some extent’. The 
defendant appealed, and he reiterated the 
pleas taken by him ın the trial Court. Bat, 
the noticeable feature in his grounds of 
appeal is that on'thé one hand, he plead- . 
. e *« . . 
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ed justifieation, ón the "other hand, he 
denied that any ofthe petitions was either 
made by him or at his instante. 

Atthe hearing of the appeal in the Court 
below only two*pleas were’ urged: (1) the 
reports to the Sub-Inspector Exs. 2 and 14 
were, privileged statements and (2) even if 
they were not so privileged, the defendant 
having undergone his trial in «the Crimi- 
nal Court, been convicted And sentenced 
to imprisonment, no further action could 
be taken against him in a Court of civil 
jurisdiction so as to fasten upon him li- 
ability in the shape of damages. s 

The learned Additional Subordinate 
Judge held in agreement with the Munsif 
that the complaint to the Magistrate Ex. 1 
was absolutely privileged and in support of 
his view referred to the Fall’ Bench rul- 
ing in Chunni Lal v. Narsingh Das (1). 
He further held that there was no differ- 
ence in principle between a complaint 
addressed to a'Oriminal Court and a report 
made to a Sub-Inspector. They were on 
the same footing and, therefore, the reports 
to the Sub-Inspector were absolutely 
privileged and as such could form no 
basis for a civil action. On *the second 
point he held upon the authority of 
Ooma Charan v. Grish Chander Banerjee 
(2) that the defendant having been con- 
victed by the Oriminal Court for having 
made a. false report the Oivil Court was 
not bound as a matter of law to award’ 
damages to the plaintiff for the wrongful 
act of the defendant, the plaintiff not having 
proved that he had suffered any actual 
damege. Inthe result he allowed the de- 
fendant’s appeal and dismissed the ‘plaint- 
iffs suit. In appeal before this Oouet it 
has not been seriously argued that 
however, defamatory the statements con- 
tained in the complaint addressed to the 
Magistrate on the 9th of February, 1999 
it could in law constitute an actionable 
wrong. Büt what was strenuously argued 
was that the statements made to the Police 
Officer in Exs. 2 and 14 were not wi- 
vileged statements and that the plaintiff's 
‘suit sh8uld not have been dismissed on 
the bare ground that he had faised “io. 
tender evidence of actual dafhage. 

lv is settled law that defamatory state- * 
ments Contained in a complaint àddreg. 
ed toea Magietrate cdhnot ferm the basis 
of a suit, for damagesin a Civil Court 
The rule is feended ‘upon broad’ princi. 


(45d. Cas. 540; 40.4. 34]; 16 A, L.. J, “364 
(F B). : en 
42) 25 W* R. 22; : "e € ] 
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ple. of public policy. The Magistrate is a 
iudieial officer. *Tne complaint made to 
zim is the initial step which gives rise 
to a judicial proceeding. If the charges 
zreferred by the complainant turn out to 
be extravagant, reckless or false there is the 
ong arm of law to punish the offender and 
avenge public Justice. Hecan be prosecuted 
zor lodging a false complaint or for commit- 
ing perjury. Bwtit isthe policy of lav that 
n9 party, Counsel or witness in any judicial 
proceeding, should ‘at. any time be 
harassed with the thought tha? he might 
bs exposed to the risk” of a law suit. In 
tais respect the law in India has been 
eE1aped differently from the law of England, 
which gives a complete protection civilly 
.Gretiminally. It ought to be remembered 
taat the jurigdiction of the Civil and 
Criminal Ooyrts are far apart. The law 
&iministered, the procedure followed and 
tze end and the objective of the litigation 
tsfore the two tribunals ate completely 
d-fferent. The difference between a crimi- 
msl case and a civil suit founded upon 
libel is a difference not merely of form but 
is one of substance. Section 499 of the 
Indian Penal,Code grants only a qualified 
privilege totheaccused person. If 8 party 
ie within the recognised limits he is safe. 
Ix,’ however, hise statements are reckless 
malicious or false, he places himself 
thareby within the grip of law whichis not 
a comfortable situation. 

Professor Holland in his work on Juris- 
prudence — observes:—''The distinction, 
between these wrongs which are gene-- 
rely called torts and those which 
ars called crimes may at first sight, 
appear to be a fine one. The facts and 
cicumstances willian fact from one point 
of view constitute atort while from another 
pzint of view they amount to *$ crime 

| It is sometimes alleged 
br books of authority that the difference 
between a tort and a crime isa matter of 
procedure, the former being refressed b 
th='civil while the latter is punished ir 
ths*Criminal Courts. But the distinction 


lies deeper, and is well-expressed by*Black- * 


Stc"e, who says that torts are an infringe- 
ment or prieation of the private or civil 
wigats belonging to individuals considered 
as individuals, crimes are a breach of 
pu»lie rightg ande duties. whicheaffect 
the whole community considered as a com- 
mvaity". ? ‘we E 

Tne civil liability of a person asising 
fromt defamation is to be determined by 
1es:3 and standards different froh those 
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which are acceptable to the Criminal Court, 
and the extent of the privilege whieh may 
be claimed by the aceused person in a 

* Oriminal (Sourt is necessarily confihed in 
this country to the limifs imposed by the 
Indian OriminaleLaw. This distingtion was 
emphasised and appreciated in the case 
reported bs Chunni Lal v. Narsingh Das 
(1) where it was held that statements, if 
defamatory, contained in a  petitioh 
addressed to a Magistfate might not be 
absolutely privileged for a Criminal Court, 
but the pfivilége was a¥solute in a Court of 
civil jurisdiction. ` 

The reason is not far to seek. The action 
for damages for defamation is not the 
creature of Statute. In the absence of 
statutory law one has to follow the broad 
principles of justice, equity and good 
conscience for guidance. Lord Hobhouse 
is reported to have observed in Waghela 
Rajsangji v. Shekh Masludin (8):4 

“The matter must be decided by equity 
and good conscience, generally interpreted 
to mean the rules of English Law if 
found applicable to Indian society and 
circumstances". 

In every civilised society a man's good 
name hasfor centuries without number been 
recognised as property and an asset of. 
great value; and no man is allowed to play 
fast and loose with the reputation of another, 
Inthe jurisprudence of the east and the 
west defmation is held in abhorrence and 
considered to be a tortious wrong, and all 
the text writers and eminént Judges are in 
full accord as to the principles which 
should determine the liability of a person 
who without just cause invades the good 
name of another. 

The law has been thus stated by Odgers 
(on Libel, 5th Edition, page 361): 

“The mere fact that the words now 
proved" are admitted to be false is no 
evidence of malice unless evidence is 
also given by the plaintiff to show that 
the defehdant knew they were false at 
the time of publication Such 
accusatiofis must always be made in the 
honest desire to promote the ends of justice 
and not with a spiteful or malicious 
feeling against the person accused nor 
with a purpose of obtaining any. indirect 
advantage to the accused, r should 
serious accusation be made recklessly or 
wantonly. They must always be warranted 
by some circumstances reasonably arousing 


suspicion’. . l 
B. 551, 11 Ind Jur. 315; B 


(3) 14 L. A. 89 at p. 96; 11 
Sar, P. O. J. 16 (P. O.). 
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Sir Hugh Fraser in his’ Compendium of . 


the Léw of Torts (10th Edition, 1921, 
page 160) gives some of the cases of qualifi- 
ed privilege, that is, cases in which the ° 
plaintiff on proof of malice is entitled to 
sticceed. . Amohgst the casesso enumerated 
are (1) when the circumstances are such as 
to dast on the defendant the duty of making 
the communication to a third party; (2) 
when the defendant has an interest in 
making the communication to a third 
person „and the ‘third person has a cor- 
responding interest In receivih git: 

Sir Frederic Pollock remarks in his Law 
of Torts (llth Edition, page 272):— 

“Communications ‘addressed in good 
faith toa person in a public position for 
the purpose of giving information to be 
used for the redress of grievances, the 
punishment of crime, or the security of 
public morals, are privileged, provided the 
subject-matter i is within the competence of 
the person addressed”. 

Tne matter has been the subject of 
judicial pronouncements both in this 
country and abroad. Lord Hsher, M. R., in 
Hebditch v. MacIlwaine (4) observes:— 

"W nere the defendant claimed privilege, 
it was for him to prove that the occasion 


was privileged. lf the defendant succeeded: 


in so proving, the burden of showing 
actual malice rested upon the plaintiffs 
but where the defendant initially failed to 
prove that the occasion was privileged the 
plaintiff was not called upon to prove 
actual malice”. . 

In the leading case of Clarke v. Molyneux 
(5) Brett, L. J.,i8 reported to have said:— 

“Malice does not mean malice in law...... 


is popularly called malice. If a man is 
proved to have stated that which he knew 
to be false, noone need enquire further. 
Every body assumes thenceforth thathe was 
malicious, that he did do a wrong thing for 
some wrong motive”. 

In the case of J. shriv. Muhammad Hadi 
(6). Banerji and Aikman,JJ., observed as 
follows:— 

“The laying of an information beforé the 
Police cannot, therefore, be held to be the 
commencement of a criminal prosecution, 
consequently a suit. for malicious prosecu- 
tion does ngt lie unless cognizance of the 
offence impuged-*has been Bn by a Magis- 
The report -to 


"n (1894) 2 Q, B; 54 at p. 18.63 L. J Q. B. 587; 9 R. 
2; TU L. T. 826; 42 W. R. 422; 58 J. P. 620." 
E (1878) 3 6. B. D. 337 at p. 247. 
(6) 24 A. 368; A. W, N. (1902) 96. 
z e... ` 
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the Police, of which the plaintif pene 
contains an imputation off ‘the offence of 
dacoity, and is thus defamatery of the 
plaintiff's character, It was, therefore, a 
libel or a slander, and if was not the less 
so because the words constituting the libel 
or slander were written or spoken to a Police 
Officer". 

The above is an authoritative pronounce- 
ment by two eminent Judgéb of this Court 
and the value of the same has in no way 
been affected by the decision of n 
Lal v. Na. singh Das (1). This very matte 
came up before a Full Bench of this Court 


. consisting of Walsh, Aetg. O. J., Ryves and 


Dalal, JJ.,in the Letters *Patent Appeal 
[Majju v. Lachman Prasad (7)] from a judg- 
mentof Walsh, J., |Lashman Peet = 
Majju (8)] whose judgment was affirmed. 
It affirmed by implication the pronounce- 
ment of Walsh, J., that “a report 
made at a Police Station though not 
within the Yule of absolute 
which coversjudicial proceedings is prima 
facie privileged, that is to say, the per- 
son making it hasaright to makeitif he 
honestly believes it, and the person receiv- 
ing it has & duty to receiveite But quali- 
fied privilege, as the term indicates, pro- 
vides only a qualified protection and the 
person charged with the defamation must 
prove thathe used the privilege honestly, 
honestly believing in the truth of what he 
said, or in other words, having reason- 
able grounds for making the statements 
end the onus ofestablishing that lies upon 
him". 

The learned Counsel for the respondent 
has referred me to-day to a case reported as 
Pedda Sanji.i Reddy v. Kondagari Keneri 
Reddi (9). This case is notin accord with 
the decision of this Court just’referred to. 
It maybe held as settled-law (1) that the 
report made toa Police Officer is nota 
judicial proceeding, (2) that imputations 
contained in the said report may be pri- 
vileged i there was an occasion of 
privilege, but they are not absolutely pri- 
,Vileged: (3) that if the defendant ple&ds 
“privilege, the onus lies upon him to prove 
the affirmative, (4) that if: he succeeds' in, 
proving privilege, the onus tf proving 


actual malice is then cast upon the plaint- . 


iff, for malice destroys privilege. But if 
the defendante has failed fo prove that 
he made' fhe statement on a privileged occa- 

(7) f4*Ind. Cas. 909; 46 A. 671; 22 A.L J, 597; A. I. 
R. 4921 All. 535; L. R 5 A. 478 Oiw (F. B.). 

(9) 77 lied, Cas. 913; A. I. R.1923 All. 167. 

(9) 93 Ind. Oas. 8; 49 M. 315; 23 L. W. 327; 50 M. LO 
. R. 1926 Mad, 521. ° 
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sion hónestly the plaintiff is not called 
upon to proves actual malice; and (5) that 
privilege which affords & ground of de- 
fence can only arise either from the nature 
of the publication oe from the relation bet- 
ween the parties. j 

The defendant's plea of justification 
entirely failed, and the finding of the' 
Court below ig that the imputations made 
by the defendant were false and  mali- 
cicus. No qualified privilege was pleaded 
before the Munsif, before the lower Ap- 
pellate Court nor befere thia Court. The 
Subordinate Judge treated the statements 
contained in the Eixs. 2 and 14 on the same 
basis as the contplaint made to the Magis- 
trate. Here the learned Judge was mani- 
The Police Officer was 
not a judicial "officer and his duties were 
ministerial and not judicial. No duty was 
cast uponthe defendant to make those 
imputations to the Police Offjcer and the 
relation ofthe defendant was not thatof 
a subordinate approaching his superior 
officer with a statement which he was 
honestly bound to communicate. Thede- 
fendant, therefore, was not entitled to 
absolute exofieration, but could only plead 
a qualified privilege. Here too his de- 
fence failed. Thg findings of the Oourt 
below are clear and specificthat the im- 
puiations were false and malicious. Under 
these circumstances the plaintiff's claim was 
well-founded. ! 

The learned Additional 
Judge was  not' justified in dismissing e 
the plaintiff's suit on the grounds 
that the plaintif having failed * to 
prove actual damage, the Court wase 
not b§und to decree the plaintiffs suit 
in view of the fact that the defendant 
had paid for his criminal folly by the 
sentence passed upon him under s. 182 
of the Indian Penal Code, Itis true that 
the plaintiff did not adduce any evidence 
as to the actual’ damage suséained by 
himor ofits amount. Ordinarily damage 
in! auch cases does not admit ofexact ap- 
praisement. But in view of fhe mogstrous 
charges made by the defendant with cold 
and cafculated deliberation, it may well 
be presumed that the plaintiff did not 


Subordinate 


"escape completely unscathed. Considering 


the infirmity of human nature and strained 
rélationsof th® parties, darhage in'some 
form or shape was inevitable $8 vae natural. 
and proximate consequence of the wrong- 
ful act complained of, It was not nevebsaey 
forthe plaintif to allege that he had 
suffered “special “ damage and’ it was not: 
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necessary for him to prove special damage: 
He still had the right to resort’ to and 


erecover general damages, for the law pre- 


sumes that the publication of a libel, or 
slander which is actionable , per se has of 
itself a natural “and necessary tendency 
to injure.the plaintiff. ‘Special damage 
is not, the gist of those actions, but a conse- 
quence only of the right of action, and 
though *the plaintiff offers no evidence of. 
actual damage, the Jury, are not obliged 
to award, nominal damages only’. This 
is not the formulation ofa new rule of 
law and was laid down so far back as 
1824in Tripp v. Thomas (8). In this case 
the plaintiff's Counsel had produced no 
evidence whatsoever as to the amount of 
damages and yet a sheriff's Jury returned 
a verdict for £ 40, and the same verdict was 
upheld. 

In the present case where the defendant 
maliciously with a view to put his adversary 
into trouble charged: him with the com- 
mission of serious crimes such asdacoity, 
extortion, arson etc.,a Court would find 
itself justified in granting a decree for 
Rs. 4U0 even in the absence of evidence 
of actual damage. The sum so decreed is 
neither improper nor extravagant. l, 
therefore, allow this appeal, set aside the 
decree of the lower Appellate Court and 
restore the decree of the Oourt of first in- 
stance with costs in all Courts. 

“A, Appeal allowed, 

(8) (1824) 8 B. & U. 427; 107 E. R. 792. 


ALLAHABAD HIGH COURT. 
@ivit Revision No. 64 oF 1928. 
x ^ April 20, 1928. f 
Present :—Mr. Justice Weir. 
, CHANDRIKA LAL AND OTHERS— 
DEFENDANTS —ÁÀPPLIOANTS 
versus JA 
ANOTHER—PLAINTIFE— 
Opros:TE PARTIES. * À. 

Civil Procedure Code (Act V of 1908), O. XXIII, . 
v. 1—Withdrawal of suit—Failure to produce im- 
portant document, whether sufficient ground. : . 

A party may be permitted to withdgaw his suit 
with liberty, to bring a fresh suit where he, has, 
failed to .put in evidence an important document. 
essential to the success of hig case zn 

la this respect there is a marked distinction be- 
tween a case wherea pfaintiff wants to get time in. 
order to produce a large body of fresh evidenóe;to' 
counter-act evidence given by the defendant, i.d, 
where the plaiptiff wants. jme ‘to prepare what 


would be more or less a new fase, and acase where 
& plaintiff merely wishes to give formal proof'of a 


document’ 


Jhunku Lal v. Bishesher Das (1), followed. 
. Buijnafh Pande v. Babban Pande e, distingu- 
ished. e ’ ` 
Qıvil revision from an order of the 
Second Additional  Subofdinate Judge, 
Gorakhpur. - 4 

Mr. D. P. Malaviya, for the Applicants. 

Messrs. “Ram Nama Prasad and ` Bined 
Behari Lal, for the Qpposite Parties.* 

JUDGMENT.—This is an application 
' to review an order of the Additional Sub- 
ordinate Judge of Gorakhpur by which he 
granted to the respondents ‘in this 
application permission to withdraw a suit 


which they had brought against the appli- 


cants,eand granted them liberty to bring 
a fresh suit. The ground on which per- 
mission was granted was that the respond- 
ents had not putin evidence a mortgage 
- decree under which they had purchased the 
land in suit. The learned Subordinate 
Judge ordered the respondents to pay the 
costs of the applicants. In the course of 
the argument I have been referred to 


several decisions. In my opinion, I am: 
bound by (and I shall follow) the decision: 


ofa two-Judges Bench of this Court,namely, 
Jhunku Lal v. Bisheshar Das(1). In that 
case the plaintiff was permitted to withdraw 
his suit and to bring a new suit, the ground 


being that he had failed to give formal 


proof of ‘a document which was essential 
to his success. The only othercase which I 
need notice is a decision ofa Judgeof this 
Court, Baijnath Pande v. Babban Pande (2). 


In that casean orderof the Judge granting: 


the plaintiff permisston to withdraw from a 
suit and to institute a fresh suit was set 
aside. The grounds on which the erder 
was made were that the plaintiff had not 
produced sufficient evidence and thathe 
thought that, if he had more time, he would 
be able to produce evidence which would 


counter act the documentary evidence’ 


produced by the defendant That appears 
to me-to be an entirely different case from 
the present. There is, in my opinion, a 
‘marked distinction between a case whére a 


plaintiff wants. to get time in order to- 


produce a large body of fresh evidence to 
counter-act evidence given by the defend- 
ant, i.e, where the plaintiff wants time to 
prepare what would be more or less anew 
case, and a tase where, as here, “and in 
Jhunku Lal v. Bisheshey Das (1), a plaintif 


(1) 46 Ind. Cas. 71; 40 A. 612; 16 A. L. J. 495. 
(2) 103 Ind. Cas, 232; 49 A. 459; 24 A. L, J. 484; A, T, 
R. 1927 All, 522, 
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merely wishes to give’ fò mal proof of a 
document, I, therefore, decline io A 
on révision, as I think that the ‘Additional 


*Subordinate Judge had 


j 


urisdietion tg 


act as he did, The appligation ig dismissed 


with costs, 


A Application dismissed, 





ALLAHABAD HIGH COURT. 
ExzouTION First APPkEar No, 40 


or 1927. 


April 18. 1928° 
Present:—Mr. Justiee Sulaiman e 
and Mr, Justice Kendall. 
KRISHNA DAS AND oTBERS— 
. - APPLICANTS —A PPRLLANTS 


versus 
RAM GOPAL SINGH AND ormggg— 
—OPPoSIT PaRTISS—RESPONDENTS 
Civil Procedure Code (Act V. of 1908), s. 65, Sok. ITT 
para, 1 erui a of decree locion 20 
execution —CAawi, owris powe l DJ 
order—Power of Collector i nei hieraa ee 


payment by instalments. 


to Collector for. 


Once the execution of a decree hag been trange 


ferred toa Oollector under s, 68, Civil 


Paragraph 1 (b, of Sch. III of the Civil Procedure 


Oode contemplates letting out proper 


ty for a term 


on payment ofa premium for raisin th . 
the decretal amount within a reasonable is dE Rite 


not authorise the Collector to permit 
instalments, which even a Civil Court 


to direft. [p. 126, col. 1.] 


e Collector to whom a decree 


execution unders 68, Civil Procedure Code, has 


power to reduce the amount of the 


ing the rate of interest. [ibid.] 


payment by 
has no power 


is transferred for 
no- 
decree by reduo- 


Execution first appeal: from a 1 
ihe Subordinate Judge, Benares, pic i: 
Mr. Uma Shankar Bajpai, for the Appel- 


lants. MED 


Mr. N. C. Yaish, for the Respondents. 


is an appeal ky 
out of execution 


JUDGMENT.—This 
the decree-holdets arising 


Proceedifigs. A final decree for gale 


passed on the 30th. of 


- favourof the appellants 


spondents. The property 


sold was foundto be ance 


was 


April, 1918, in 
against the re- 


Ordered to be 
stral property 


with the consetuence that thë Civil (guri ° 


under s, 68, of the Code of 
transferred the &ecution of 
the Colkegtor. The decree 
Rs. 11,000, and the Collect 


ment of Ne, 6,000 and. gra 


n 


Civil Procedure: 


ethe decree to 


was for about" 
or, accepted pay- 


éd a. lease of: 


UN 


126 , 
: oe 
the property for è period of 12 years, direct- 
ing that thelease money, at the rate of 
Ra. 50U a year should be paid towards the 
discharge of the decretal amount. 
reduced the rate ofinterest from 6 per cent. 
to 5 percent. The decree-holders ought to 
get this order revised in appeal by the 
Commissioner but failed. An application 
to the Board ,of Revenue also was in- 
fructuous, 

The decree-holders then applied to the 
Execution Court praying thateall proceed- 
ings taken by the Collector may be set 
aside andthe decree-holders may be per- 
mitted to take out execution afresh. The 
learned Subordinate Judge has held that 
the Collector's procedure was not in 
, accordance with Sch. III, para. 1 of the 
Code ‘of. Civil Procedure and has allowed 
“the application, so fer as the Oollector's 
order related to the reduction of interest, 
but has declined to do angthing further. 
The.decree-holders have appealed, but 
the .respondents have submitted to the 
order, LUN mM 

There can be no doubt that the order of 
the Collector was not justified by the pro- 
visions of Sch. III. His jurisdiction was 
limited to the powers conferred upon. him 
by that Schedule. Paragraph lonly could ap- 
ply to a mortgage decree forsale. Paragraph 
2 and the provisions of some of the subse- 
quent paragraphs were inapplicable be- 
cause the decree was not a simple money- 
decree. Under para.1 (b) he could raise 
the amount ofthe decree by letting any. 
property fora term on payment ofa pre- 
mium, but that implied the raisifig of 
the whole of the decretal amount within 
a rasonable time. Itdid not permit of 
payment by instalments, | 
Civil Court had no power to direet. It is 
also clearthat the Collector had no juris- 


tion whatsoever to reduce the amountof 
the decree by reducing the rate of 
interest. i 


e 
i The learned Advocate for the respondents 
has to concede thatthe order of the Col- 
lector was not in compliance with the 
provisionsof para. l. Had the attention 
* of the’Collegtor been drawn to r. 978 of 
Ohap. XL ofthe Manual of the Revenue 


* Department, he would undoubtedly have 


nót granted a lease, for such a long period. 
* ButthefirBt question before usis whe- 
ther we have any jurisdiction to interfere 
in the matter. The learned Advogate 
efor the appellants contends that the*Hxecu- 
. tion Court, which had transferred the 
execution, bad power to re-call the record and 
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which even a. 
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rectify any mistake that might have been, 
committed In support of his contention 
he relies on the case ofeMahadaji Karandi- 
kar v. Hæri D. Chikne (1) and a remark’ of 
Mukerji'J., in the cas8 of Shahzad Singh 
v. Hanuman Rei (2) where it was, said that 
the Court could re-call the papers. 

No doubt, it is possible to conceive of 
eqntingencies when the Vivil Gourt may 
order hat the papers which had betn 
tra*smitted to the Collector should be 
recalled. But what the*appellants want is 
that the papers should’ be re-called and the 
proceedings set aside. This would amount 
to an interference: with the procedure 
adopted by the Collector. 

Weare of opinion that the Civil Court 
has no jurisdiction to interfere with the 
orders of the Voliector in such a case. In 
special cases an appeal to the Commis- 
sioner is provided for under the rules 
made by the Local Government, but once 
the execution of the decree has been 


transferred, the Oivil Court cannot interfere - 


with the orders passed by tne Collector or 
rectify mistakes committed by him. 
Indeed r. 12 Chap, 1V of the General Rules 


for the subordinate Courts clearly provides ' 


that a Civil Court has no power to interfere 
with the procedure of a Collector in the 
execution decree which has been transferred 
to him under s. 68 

We cannot, therefore, under the guise 
ef calling for the records from the 
Oollectorate nullify the proceedings taken’ 
there. Nor does it appear that the calling 
of the records would put an end,to all that 
has been done previously. 

Our view finds support from thé decisions 
of this Court in the case of Shahzad singh 
vy. Hanuman Rai (2) and the case of 
Girdhari Lal v. Jhaman Lal (3). 

In jhis view of the matter we must 
Gismiss the appeal, which is dismissed 
accordingly. : 
A. Appeal dismissed. 
«(1) 7 B*332. 

(2) 53 Ind. Cas. 766; 22 A. L. J. 452 At p. 454; 46 
A. 562; Ael, R. 1924 All. 706; L. F, 9 A. 350 Civ. 

(34 9B Ind. Cas. 1046; 25 A. L.J. 197; A. I. R. 1927 
All, 208; 49 A. 212. 


, 
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ALLAHABAD HIGH COURT, 
Secon Cryin Appgau No. 396 or 1927. 
January 8, 1929. 

* © Present:—Mr. Justice Dalal. 

SHAMSHER-—-DeFBNDANT—A PPELLANT 
. VETSUS a t 
GAYA AND ANOTHER—PLAINTIFF AND 

. DEFENDANT— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 198—Suit er rent 
—Plea of Bona fide payment to third party—Dismis- 
sal of suit—Landlord’sgemedies—Suit foreejectment 
in Civil Court, competency of. . 

Where asuit for sent is dismissed under the 
provisions of s. 198 of*the Agra ‘Tenagcy Act on 
the ground that the defendant was actually and in 
good faith paying the rent to a third person, the 
plaintiff is entitled to institute a suit for a declara- 
tion of his title in the O:vil Court and on the 
basis of the declaratory decree he can seek his 
remedy for ejectment in the Revenue Court. He 
is, however, not entitled to sue for possession in 
the Civil Court. 


Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Allahabad, 
dated the 24th of November, 1926. 

Messrs. Ambika Prasad, Sehat Bahadur 
Lal and Anant Prasad, for the Appel- 
lant, f 

Messrs. L. M. Roy and Panna Lal, for the 
Respondents, 


JUDGMEN'T.—The process, no doubt, 
is very cumbersome, but I am afraid that 
in the present civil suit the plaintiff is 
only entitled to a declaration, and not a 
decree for possession, 

The plaintiff Gaya sued the defendant 
Shamsherin the Revenue Court for recovery 
of arrears of rent; and the defence of the 
defendant Shamsher was that he paid the 
rent in góod faith jo one Ram Singh. The 
Revenue Court decided in favour of Sham- 
sher and dismissed the suit of Gaya. Though 
Gaya isnot a zemindar, I think the pro- 
visions of s. 198, Tenancy Act, will apply. 
When in any suit against a tenant under 
the Act the defendant pleads that thé rela- 
tion of land-holder and tenant does not 
exist between the plaintiff and himself on 
the ground that he actually and tin goed 
, faith pays the rent of his holding to some 
third person, the question of such payment 
of the rent to such third person shalf be 
inquUired into, ‘and if the question is decid- 
ed in favour of the defendant, the suit 
shall be dismissed. This was what happen- 
ed in the Revenue Court. In pursuance of 
that decision, the provisions of the second 
clause of s. 198 will , have operation, 
That clause runs as follows:— 

“The decision of the Court on such ques- 
tion shall not affect the right of any person 
entitled to the rent of the holding to eatab- 

-e '"- * 
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lish his title by the quit ‘in thé Civil 
Court.” è 
A suit for a declaration of Title in the 


:* Civil Court is, therefore, the only remedy 


provided for on “failure ef the plaintifi Gaya 
to recover rent from the defendant Sham- 
sher. Both the subordinate Courts have 
held that the tenancy is not mortgaged to 
Ram, Singh who claims to be a'mortgagee. 
Gaya, therefore, is entitled to recover 
reat from Shamsher. Such a declaratory 
decree can de granted in the present suit, 
On the basis of that decree it will be open 
to the plaintiff to seek his remedy for eject- 
ment in the Revenue Court once Ram 
Singh’s claim has been rémoved out of 
his way. . 

In the result I set aside the decree of the 
lower Appellate Court and $ubstitutein its 
place a decree for declaration*that Gaya is 
entitled to recover the rent of the holding 
from the defendant Shamsher, and that 
Ram Singh hàs no rightin the land in 
suit. Gaya misconceived his remedy, but 
his allegations were correct. So | direct 


‘that he shall receive half costs of all the 
< Oourts, No costs are allowed to the defend- 


ant. : 
A, Appeal allowed. 


——— . 


ALLAHABAD HIGH COURT. 
Oi:viL Revision No. 16 oF 1928. 
March 27, 1928. 

Present: —Mr, Justice Lindsay. 
RAM OHARAN-BAN WARI LAL— 

E PLAINTIFF— APPLICANT 


versus 
KISHORI LAL-RAM SARUP—e 


Derenpant—Oppositg Panty, 

Civil Procedure Code (Act V of 1908), s, 2h (4)— 
Transfereof Judge trying Small Cause suit—Case 
tried by another Court as regular suit—Appeal, com- 
petency of. 

Where owing to the transfer of a Judge having 
Small Cause ‘powers in whose Court a Small Oause 
suit had bee® filed, the suit itself was transferred 
to gone Judge and tried as a regular suit : 

eid, that under s 24(4), Civil Procedure Cede 
the Court which tried the suit must be deemed to 
shave been a Court of Small Causes and, consequ- 
ently, the decree passed in the suit was noh appeal-, 
able. 


Kauleshar Rai v. Dost -Mahomed Khan (1) fol- 
lowed. : E 


Dulal Chandra Deb v. Rom Narain Deb (2) and 
pees Gope, V. BeharieLall Gopal (3), referred 
0. - 


Civi revision, from an order of the 
Sécond Additional Stibondinate Judge 
Fagrukhebad. pr 
Mr. Shambhu Nath Seth, for the Appli- . 


a cant. 


. 198 ee 2:58 
i Mi. Kailas Chandra Mital, for the Op- 
posite Party. e m 

|, JUDGMENT.—This isan application 
for revision under 8.115 of the Code of 
Civil Progedure aad the "ground taken is 
that the jadgment and decree of the lower 
Appellate Court are nullitics because no 
appeal lay to the Additional Subordinate 
Judge. '/* 3 
| , The facts of fhe case are as follows :—The 
firm of Ram Oharan-Banwari Lal, who are 
the applicants here, brought aesuit against 
another firm cariied« on in the name of 
Kishori Lal-Ram Sarup. The suit was 
for. the recovery of Rs. 386 odd and was 
filed in the Goart of Mr. Zia-ul Hasan, 
whe was the Subordinate Judge of 
Farrukhabad with Small Cause Oourt 
powers to try Suit: of a value not exceed- 
ing Re. 500. * 


: 'Before-the suit could be decided Mr. 


e Zia-ul-Hasan was transferred from Farru- 


ckhabad to Cewnpere. He was succeeded 
in office by Mr. Shemkar Lal, a Subordinate 
Judge, but it 180 happened that Mr. 
‘Shankar Lal was not invested with the 
‘powers ofa Small Oause Court Judge. It 
became necessary, therefore, for some 
arrangements to be made to effect: the 
disposal of the suits w'hich had been filed in 
"Mr. Zia-ul.Hasan's C'ourt as Small Cause 
Gourt Judge. The si 1it with which we are 
concerned now wast sansferred first to the 
Court of the Munsif of 1 "'arrukhabad and sub- 
sequently to that of tlie Additional Munsif 
who finally decided it. The order for the 
transfer of the case mas made apparently 
by the learned Dist ict Judge. I find 
endgrsed on the orda r-sheet of the sutt 
which is now before me an order over the 
‘signature of Mr. Sha nkar Lal indicating 
‘that the case was bei 1g sent toe the Court 
of the Munsif of Farruk: habad in accordance 
with an order of tran xfer passed by the 
District Judge. ' . 


The Additional Mune if having decided 
the case, an appeal was fil: sd and in the lower 
‘Appellate Court the grom 1d* was taken that 
‘regard being had to the pi 'ovisions òf s. 24 or 

«the Odde ‘of Civil Progedi ire no appeal lay. 
Section 24. (4) lays do wn that a Oourt 


* trying any suit transferr ed or withdrawn 


under this section from .a Court of Small 
‘Causes ‘shalle for p&rposes ef suchesuit, be 
deemed to be a Court of S mall Causes. If 
that sub-section applies® %o the present 


that the Additional Munsi È who decided 


“the suit as the*trial Court, » rust be treated 
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“was no Court in existence. 


‘as far as 
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as a, Court of Small Causes, and there would 
have been no- appeal against his decision. 
It has been suggested that there is 
nothing te Show that the suit was transferred 
under the provisions 6f s. 24 (4), but it 
appears to mee that there is no othtr 
authority under which the District Judge 
could have transferred the case. 
The Judge of the lower Appellate Court 


before ewhom this question of jurisdietión 


wase raised came to fhe conclusion that 
s. 24 (4) could not apply because, as he 


-says, th& Cotrtof Small Causes had ceased 


to exist as soon as Mr. Zia-ul-Hasan had 


‘given over charge and left the District. 


Consequently, the Judge says that at the 
date the order of transfer was passed, there 
If that be ` 
“go, the question might very well be asked 


.how was it possible for the District Judge 
“to transfer a case from a Court which did 


not exist to & Court which did exist. 
That was the question which was asked 
in the case of Kauleshar Rai v. Dost 
Mahomed Khan (1). That case is exactly in 
point here, the facts being exactly the same. 
The learned Judges were of the opinion 
that a suit transferred under circumstances: 
‘similar to those with which I am now 
concerned was a suit final tried by a 
Judge who was & Small Cause Court Judge. 
In the course of their :judgment their 
Lordships observed as follows :— 

e "It was contended for the plaintiff that 
the suit was not withdrawn from a Court 
of Small Oauses, as that Court had gone. 
out of existence at the time of the Judge's 
order. But this argumentis without force. 
The suit wason the register of a compe- 
tent Small Cause Court, which was in 
existence when the suit was lawfully 
instituted therein. If the suit was not 
withdrawn from that Court, from what 
Court’ was it withdrawn? Not from that 
of the late Subordinate Judge, on whose 
register the suit, as a matter of fact, had 
-never been entered, and could not legally 
have been entered, asan original suit, 
undey the mandatory provisions of s. 15 


-of the Procedure Code, " 


This case has never been dissented from 
my knowledge goes except 
in the case of Dulal Chandra Deb v. Kam 
Narain Deb (2) but this latter case in 


-turn hae been dissented’ frem by another 
-Bench of the Célcutta High Court whose 


case, and I think it does, fhenjteisdlear . 


(1) 5 A, 974. 
(2) 31 Q. 1057, 


4 


: e HáLGg ip) ° 


* must e be 


judgment "is to be found in Madhusudan 
Gope v. Behari LaltGope (3). 
The decision of the lower Appellate Court 
that’ it had jurisdiction to entertain this 
, 4ppeal is erroneous, In my opinion it,is 
clearly established that the Court had no 
such jurisdiction, and that being*so, effect 
gt. given to thfs application for 
revision. OAE 
* Tallow the application and sət aside the 


, decree of the lower Appellate Codrt.. The 
decree of the Qourt of first imstance is NS 


restored. The applicant is entitled to his 
costs both in thig Court and jn the lower 
Appellate Court. | 


A. Application allowed, 
(3) 44 Ind. Oas. 881; 27 O. L. J. 461. 





., ALLAHABAD HIGH COURT. 
„Frest Crvit ApPgAL No 42 or 1926. 
‘ CONNECTED WiTH First ÜtvIL APPEAL 
No. 56 or 1926. ME" 
January 23, 1929. 
Present:— Mr. Justice Banerji and 
Mr. Justice King. 
. HABIB BAKHSH—DzrENDANT— 
A APPELLANT - 
l Versus 
: Musammat AMINA BIBI —PrAINTIFF . 
. AND Musammat LATIT'AN AND oranes —8 
; ‘DEFENDANTS — RESPONDENTS. ` v 
Muhammadan Law—Gift—Doctrine of mushaa— 
Gift of undivided share by one co-sharer to another, 
‘validity of —Deeds—Eaecution of deed by pardanashin 
: —Independent adtice, proof of—Evidence—Endorse 


ment by Sub-Registrar of admission of execution,. 


evidentiary value of. » h ‘ 
' The gift of an undivided share by one co-sharer 
to another co-sharer in the same property does no? 
offend against the Muhammadan Law doctrine of 
-‘mushaa’, [p.131, col. 2.] 5 

In the case of deeds exesuted by pardanashin 
ladies it is not essential in allcases to prove that 
“the executant had independent advice, before she 
executed the deed. [ibid.|- ^ — ' : "P 

A Court may. presume that the facts ‘stated in 
the endorsement made by a Sub-Registrar on -the 
occasion of the registration ofa deed that the con- 
‘tents of thé deed were fully read over and efplain- 
‘ed to-the executant and that the latter admitted 
‘the execution of the same, are trug. jp. 130, col. 
9 ; 


-e First appeal from a desresof the Sub- 

ordinate Judge, Jhansi, dated the 2nd of 

November, 1925. ; : à 

: Mr. Mukhtar Ahmad, for the Appellant, 
Mr: M9 A. Aziz, for the Respoadents. 

. JUDG'MENT.—Tnis appeal arises out 
„of a suit-for a share ‘in the inheritance of 
ae -Bakbsh, the, father ‘of the plaint- 
Sic NC PR zo bus * 
P eu 
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. Rahim Bakhsh died on the 24th January, 
1921, leaving 4 ‘mother, Musammat 


Muhammadi, three widows, six sons and two 
daughters. According to Mubammadan Law e 
the shares would be as follows:—. 
The mother, Musammat Muhammadi, 
would get one-sixth ‘or 56 sihtms; 
The three widows would get one-eighth 
between them or 14 sihams each; 
. The six sons would get 34 sihams each, 
amd the two daughters 16 sihams each; 
` total 336 sihams. "S 
. In 1922 one 6f the widows, Musammat 
:Latifan Who had five sons and one daughter 
brought a Suit No. 24 of 1922, for parti- 
tion of theshare of herselfand her children. 
The other heirs of Rahim Bakhsh" were. 
.impleaded as defendants. ‘The suit ended 
.in a compromise whereby Latifan afid het 
“children obtained seven;sixteenths of the 
property and the remaining nine-sixteenths 
went to the other heirs, 

The. plaintiff, Musammat Amina, has now= 
brought aesuit for her share claiming 45 
sihams out of 336. She claimed 17 sihams 

. a8 her own share under Muhammandan Law 
and 14 sihams as the share of her mother, 
-Musammat Zainab deceased on the allega- 
tion that Musammat Zaigab had made an 
oral gift of her whole share in the plaintiff's 
favour. She also claimed 1i sihams as heir 
of Musammat Muhammredi deceased. She 


.further claimed 123 sihams as. her share 
. of the 54 sihams relinquished by Musammat 


Latifan and her children. . On this point we 
may 88 wellexplain at once that in the com- 
‘promise, which ended the suit instituted 
"by. Musammat _Latifan.. and her 
children, the plaintiffs in that suit got less 
.than they would be entitled to under 
-Muhammadan Law. They got 147 sihgmsonly- 
instead of 201 sihams. There was thus an 


. excess of 54 sthams divisible. among the 


remaining heirs. In this way the plaintiff 
claimed the excess which appertained to 
her mother's share and to her own share. 
The principal defence was that the plaint- 
iff had fhade a registered deed of gift of her 


*share which she inherited from her father 
.in favour of her brother, Habib Békhsh, 


whotis the principal defendant. This docu- 
ment, was executed on, the 2ndof March, 
1322, and purports to make d gift of the 17 


-sihams inherited from. her father to her 


.brother, on condition that her brother 


shogld pay her amallowgnesof Rs. 60 per. 


mensem for her life. . 
.i;R was also denied that Musammat 
Zainab had made a gift cf her.share in the 
Plaintiff's favour. It waa also pleaded that 


3 
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Musammat Muhammadi had made a gift on 
the 18th. of. April 1921, transferring her 
whole share of 56 sifams to Habib Bakhsh 
e in lieu of a m#@intenance allowance of Rs. 60 
per mensem for herselffor life and sub- 
sequently for her tyo daughters. It was 
also pleaded that the plaintiff could not 
benefit trom the excess share obtained by 
the defendants in- Latifan’s case because 
ihe plaintiff ewas not a party to the com- 
promise. - *e ^ d: 


As regards the alleged deed of gift. 


executed by the plaintiff in favopr of her 
brother the plaintiff set yp a clear plea of 
fraud. She said that she never executed, to 
her knowledge, any deed of gift in favour of 
her brother but that her brother obtained 
por thumb impression on certain pieces of 
lank paper and she did on one occasion 
affix herthumb-impression toa document 
which she believed to be a mukhtarnama, 
so that her brother should be empowered 
* to act on her behalf in Latifan's suit. 
* The trial Court found that*the plaintiff 
did in-fact knowingly execute the-deed of 
gift and that no fraud or misrepresentation 
had been practised upon her, but the 
learned Subordinate Judge found that the 
document had been executed under undue 
influence since her brother wasin a position 
' to dominate her willand had acted unfairly 
in persuading her to make a gift ofa share 
of the value of about Rs. 50, C09 in return. 
for only Rs. 60 per mensem as maintenance, 
The Court accordingly held that the plaint- 
-iff was not bound by this deed of gift and 
that she was entitled to the 17 sthams which 
was hershare under the Muhammadan 
Law. e. 
As regards the alleged deed of gift by the 
'plaintài's mother, Musammat Zainab, tuis 
was held to be not proved. 

The gift by the plaintiff's grandmother 
in favour of Habib Bakhsh was held’fo be 
proved. 

As regards the share of the excess arising 
from the compromise in favour of the 
defendants in Latifan’s suit the Cotrt below 
held, that the plaintiff could not get any 
benefit hereelf from the excess-of 54 siiams 
since she was not a party to the compromise 

. but she was entitled to one-third of the excess 
which came* to her mother Musammat 
Vainab. In the result the learned Sub- 
ordinate Judge passed a decree for 
23-142/177 sihaves in tte plaintidi's favour. 

Both parties have appealed, | 

We first deal with the appeal of “the 
defendant Habib* Bakhsh. . 


The cnly point for our determination ih 
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this appeal is whether the deed of gift 
executed by the plaintiff on the 2nd of 
March, 1922, is binding upon her, 


The original deed of gift has not been 


produced. We are unable to draw «any. 


adverse inference from tbis fact since the 
defendafit has shown that the deed itself 
was missing from the house after the plaint- 
iff and her husband left, and he infers that 
they myst have taken it away. The deed 
was ‘registered and if it wasin any way 
fabricated for the purposeeof supporting a 
false claim it is most unlikely that the 
defendant would not have produced it. On 
the plaintiff's own showing it appears that 
she must have affixed her thumb-impres- 
Sion to the document because sheadmits 
that she did affix her thumb-impression to a 
document presented to her by the defendent 
Habib Bakhsh but she believed that it was 
only a mukhtarnama and had no suspicion 
that it was a deed of gift. We have no 
reason whateverto suspect, therefore, that 
the original would not have been found to 
bear the genuine thumb-impression of the 
plaintiff. 

The learned Couneel for the appellant bas 
laid stress upon the fact that the plaintiff 
never set up any pleaof undue influence, 
she never pleaded that her brother 
exercised his influence unfairly so as to 
induce her to part with her valuable 
inheritance in lieu of a small monthly 
allowance, but she all along contended that 
a fraud must have been practised-upon her 
and that she never executed any document 


Which she helieved to be a deed of gift. She 


absolutely denies that the Sub-Registrar 
ever came to her house or read Out any 


" document to her. 


On this point we are in agreement with 
the Court below. The learned Subordinate 
Judge found that the plaintiff's plea 
of fraud and misrepresentation was false. 
The endorsement made by the Bub- 
Registfar on the occasion of the registra- 
tion of the deed shows that the con- 
tents of he document were fully read 
over and explained to Musammat* Amina 
who admitted the execution and comple- 
*iion ef*the document. We are entitled 
to presume that the facts thus stated 


are correct. Moreover, the facts are 
supported by ample oral evidence. We 
have the evidence of two marginal 


witnesses who depose that .they attested 
the ,documént after Musammat Amina 
had executed it and they were also present 


-on the occasion of registration. and support 


the facts mentioned in the endorsement to 
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the effect that the doeyment was read over 
and explained to the ‘executant ,who 
admitted execution. We have also: the 
evidenes of two other witnesses who were 
pres8nt on the occasion of tf registration 
. and who identifed Musammat, Amina 
“as the executant in the. presence of the 
Sub-Registrar, We see no reason to 
disbelieve them, ° 

In oug opinion the evidence is oveswhelm- 
‘ing to the effect ‘that the plajntiff did 
execute the docfiment and did admit its 
execution in ¢he presence of the Sub- 
Registrar after it Had been “full? explained 
to her. We hold that she made the gift 
willingly and fully understanding the nature 
and effect of her act, This finding is 
supported by the written statement dated 
the” 6th of May, 1922, filed on the plaintiff's 
behalf, in which she clearly admitted 
execution of the deed of gift. This evi- 
dence, however, is not conclusive as the 
plaintiffs knowledge of this statement is 
not clearly proved. 

The Court below has held that -the 
plaintiff is not bound by this deed, in 
spite of the fact that she admitted execution 
after it had been read over and explained 
to her, on the ground that she had no 
independent advice and her brother 
was in a position to dominate her will 
and that he took unfair advantage of her 
position. = i : 

In the first place, we observe that the 
plaintiff herself never raised the plem of 
undue influence and that issue ‘did not 
arise for determination. The plea of unduee 
influence would have been quite inconsis- 


tent with the pleg of fraud 


In the next place, even if weconeidere 


the matter upon its merits we see ‘no 
reason to suppose that the plaintiff was 
unfairly treated. Her graadmother had 
executed a similar deed of gift of her 
share, which was of much greater value, in 
favour of Habib Bakhsh in lieu of a 
maintenance allowance of Rs, 60 a month 
only for herself and for her “daughter. 
There “is no allegation that the grand- 
mother executed this ‘deed ufider undue 
influence and we see no reason to suppose 
tiat the plaintiff was not actuated by 
feelings of family: affection in allowing 
her brother to retain possession of the 
share of, the inheritance to which she was 
entitled. [he property consisjed largely 
of a busidess of hardware etc. and the 
business itself would, no doubt, suffer 
severely if -the stock-in-trade had to be 
reduced owing to reduction of capital, 
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The business could ,noj beecofisidered free 
from trading risks, it would be liable to 
losses as well as to profits-and the plaintiff 
atleast obtained a certain incbmeof Rs. 60 
per mensem. Although the plaintiff isa 
pardanashin lady itis not ,essential to 
prove that she had independent: advice 
before she executed the gift. The transac- 
tion was not of acomplicated nature and 
she, doubtless consulted heremother who 
was in the same house and*who was (accord- 
ing to the plaingiff's own case) devoted to 
her interests, 

In considering ethe question of fraud 
and undue influence we must also take 
into consideration the admitted fact that 
the plaintiff did receive Rs. 60a month 
from her brother for about 18 months, 
without raising any objection. She 
evidently was content tkat the terms of 
the gift should be acted upoh. We see no 
reason for holding that she should not be 
bound by it. We decide 
the defendant-appellant's favour.. 

We next turn to the plaintiff's. Appeal 
No, 56 of 1926. The first point taken is 
that the Court below has wrongly held 
the alleged gift by Musammat Zainab in 
the plaintiff's favour to be? unproved. 

Onthis point regarding the oral gift 
theonly evidence consists of the state- 
ment ofthe. plaintiff Rerself. We agree 
with the Court below in finding that this 
is ae insufficient for proving the alleged 

ift. 

- The next pointis that the Oourt below 
was wrong in finding that the gift by 
Musammat Muhammadi in favour cf Habib 
Bakhsh was proved, and even if it were 
proved then the gift was invalid on 
the ground that the gift of undivided 
property :'"mushao" cannot form thesub- 
ject of a valid gift under the Muhammadan 
Law. 

There is no force whatever in the con- 
tention that the gift was not proved since 
it was effected by a registered document 
and this part of the plea is not pressed. 

athe question whethera share of, uns 
divided property can be made the subject 
of a Valid gift the learned. Counsel far the 
appellant has bsen unable to referus o 
any authority for: holding that the gift of 
an undivided share by one co-sharer t$ 
another co-sharer. in the same. property 
isinvalid. We see” no mason to differ 
from the finding of the Oourt below on this 
point. Aere tac eee 

ų Thos principal point ^ raised by the 
learned Counsel for the appellant is thal 


this point in," 


* , 
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the plaintif is entitled to benefit in pro- 


‘portion to her share, in- the excess of 


51 sihams to whicbe we 
ferred. e^ 

In para. 5 of the plaint the plaintiff stated 
that in the suit brought by Musammat 
Latifan for her share of the assets of 
Rahim Bakhsh it was, with the mutual 
consent of the parties, decided by the Court 
that the heirs of Musammat Muhammadi, 
Musammat Zainab, Musammat Mahbubi, 
Habib Bakhsh and Musammaí Amina plaint- 
iff would get something* more than their 
shares under the Muhammadan Law i. e. 
they were jointly given nine-sixteenths 
share in the estate of Rabim Bakhsh and 
defendants Nos. 2 and 4 to 9 were declared 
to be the owners of the remaining seven- 


have already re- 


*sixteenths share. 


In para.5 of the written statement of . 
defendant No.‘l it was admitted that 
Tnine-sixteenths was fixed as the share 


e of Habib Bakhsh and others and that seven- 
.Bixteenths was fixed as the «hare of the 


plaintiffs in that suit. Inour opinion this 
amounts to an admission that the persons 


‘mentioned in para. 5 of the plaint were 
jointly entitled to nine-sixteenths in the 
‘assets of Rahim Bakhsh. On this admis- 


sion the plaintiff is, in our opinion, entitled 
toa share in the excess of 54 sihams. 


"We construe the plaintiff's deed of gift 
‘és conveying to Habib Bakhsh only the 
‘plaintifi’s legal share, and not 


her share 
in the extra 54 sihams which subsequent- 
ly became divisible among the heirs other 


‘than Musammat Latifan and her children. 


The proportion to which the plaintiff would 

beentitled works out as follows: — 
The persons entitled to the excess, and 

the proportion to which they are entitled, ° 


would be as follows:— 


sihams 
Musammat Muhammadi 2° 56 
5 Mahbubi el IE 
a Zainab .. 14 
5 Habib Bakhsh *.. 904 
E" Amina Pion 17 
— ——&. 


Total, 135 
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The result is that we modify the decree 
ofthe Court below by ordering that the 
plaintiff shall get 131 instead of 23-142/177 
sihams out of the property of Rahim 
Bakhsh. Ineother respects the decree of 
the Court below holds good. We further 
declare'that the ,plaintiff is entitled to. 
Rs, 60per mensem to be paid by ° Habib 
Bakhsh for ber lifetime. . 

The garties wil receive and pay costs 
in ptoportion to their success and failure. . 

A. lé Decree modified. 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 77 oF 19:6. 
January 18, 1929. 

Present:—Mr. Justice Banerji and , 
Mr. Justice King. ` 
Malik IFTIKHAR WALI KHAN alias 
DULARE SAHEB—DEFENDANT— 
APPELLANT 


g Versus ` 
Musammat SARW ARI BEGAM 
— PLAINTIFF AND ANOTHER— DEFBNDANTS 
— RESPONDENTS. 

Muhammadan Law—Hanafi School—Dower— 
Marriage not censummated— Wife's right to dower. 

According to the Muhammadan Law applicable to a 
Hanafi Sunni, unless the marriage is proved to be 
irregular, dower is payable upon the death of the 
wife, even if there had been no consummation of the 
marriage. |p. 133, col.2.] 

First appeal from a decreeof the Sub- 
ordinate Judge, Bareilly, dated the 25th 
of January, 1926. : 

essrs. B. E. O'Conor, . Iqbal Ahmad, 
Mukhtar Amad and Mansur Alam, for the 
Appellant. 

Sir Tej Bahadur Sapru. and Mr? P. N. 
Sapru, for the Respondents. 

JUDGMENT.—This is a detendant’s 
appealin a suit for recovery of dower- 
debt of one Musammat Shikoh Ara Begam 
alias Sajjan Begam, who was the wife of 


“Malik Iftikhar Wali Khan, the appellant. 


Mustmmat Shikoh Ara Begam died on 
the 6th of November, 1922, and the plaint- 
iff in herewnright and as purchaser of 
the share of her husband of the amount due 
for dower ¢from defendant No. 1, has in- 


The plaintiff's share outof the 54 sihams “stituted this suit for recovery of & sum of 


“would, Jheretore, be 17/135 of 54 which 
comes to 65. "In addition to this-she is en- 
‘titled to one-third share of the estate of her 
‘mother, Musammat éainab, which comes 
to 66 The total share to which, the 
: 5. | ‘as 

plaintifis entitled, therefore, amoun|g to 
134 sihams, T2" ox 


- Rs. 62,687-8. Itis admitted by the defertd- 


ant that the dower-debt was ‘ixed at 
Rs, 1,25,000 and 25 sovereigns. 

The defence put forward by the ap- 
pellant was that the plaintiff and her hus- 
band caused the marriage of thé defendant 
to be performed by practising freud, that 
the fraud was that Shikoh Ara Begam was 
suffering from  phthieis and unable to 
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move about on account of illness. The 
marriage admittedly took flace on the 
26th of August, 1921. The ‘rukhsat’ cere- 


mony took place on the ,26th of March, 
1921. Thecaseof thedefendant is, as set 


out in his written statement pera. 11, that 
when Shikoh Ara Begam was sent eto the 
defendant's house in 1922 it became "ap- 
parent to the defendant that Shikob Ara 
Begam was suffering from phthisis and 
unable to move about, that the «defendant 
did nof,after he came to know of the 


fraud, either directly, or indirectly, ratify . 


the marriage,and that there was no con- 
summation of the marriage, nor was there 
any possibility of the consummation of the 
marriage on account of the illness of 
Shikoh Ara Begam. The defendant fur- 
ther pleaded that in spite ofthe fact that 
there was no relation of husband and 
wife between the defendant and Shikoh 
Ara Begam, the latter, while she was ill 
and had no hope of her recovery, remitted 
theamount of the dower, although the 


dower wouldnever have become payable. 


The learned Subordinate Judge framed 
various issues, but the main issues with 
which we are concerned inthe appeal are 


issues Nos. 1 and 5. Issue No. 2 relates to 


the remission of the dower by Shikoh Ara 


Begam. The learned Subordinate Judge: 


has recorded his finding in favour of the 
plaintiff and against the defendant, and as 
regards issue No-2the matter is, so clear 
that it is unnecessary to go into it, nor 
has the pleataken in the memorandum 
of appealabout fhis issue been seriously 
pressed before us. We, therefore, find that 
Shikoh Ara Begam did not remit her dower 
as pleaded by the defendant. 

~ The case on behalf of the plaintiff was 
that Shikoh Ara Begam was a strong and 
healthy girl but that when she retirned 
to her parents’ place, Rampur, on or about 


the lst of November, 1922, she was suffer- — 


ing from. “pain inthe sides and fever" 
and she died on account of it. The case for 
the defendant isthat Shikoh Ara Begam 
wasesuffering from phthisis and died of 
it, and upon the evidence of Dr. 
Kacker thera can be no doubt whatever 
that the lady died 
date it is sfd she died. Dr. Kacker’s evi- 
dence is corfclusive on the polnt as be 
examined the lady on or about the 2nd 
of June, 1922, when hafound tuberculosis 
germs in the sputum of “Sajjan” Begam, 
The realquestion for determination in 
ihis case is whether jhe marriage of Iftikhar 
Wali Khahb, the defendant, was brought 
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of phthisis on the . 
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about by the alleged fraud Praetised . on 
him by the plaintiff and her husband, 
namely, that Shikoh Axa Begam, was suffer- 
ing from phthisis at the time of the 
marriage, and that this fact was known 
to the parents and concealed from the de- 
fendant-appellant. It has to be remarked- 
that‘n this case even on the most trivial 
pointon which there ought to be no 
controversy, we have got one version given — 
by the plaintiff and. quite a diametrically 
opposite version given by the defendant 
and we have no doubt that neither party: 
has spoken the whole truth about any of 


. the-matters in controversy, but at any gate, e 


the burden of proving that the marriage 
was brought about by fraud as alleged by 
the defendant was on the *defendant-ap-. 
pellant. Aecording to the Muhammadan 
Law applicable toa Hanafi Sunni, as the 


defendant adfhittedly is, unless the mar- ° 


riageis proved to be irregular, dower is 
payable upon the death of the wifeeven 
if there had been no consummation of the 
marriage. The evidence called on behalf. 
of the plaintiff is that there was no consum- 
mation ofthe marriage, but for the pur- 
pose of this appeal it is unnecessary. to ` 
consider the point, 3 h 

[Their Lordships then referred to the evi- 
dence and concluded as follows:—] 

We, therefore, are not able to come to the ` 

conclusion upon this evidence that at the. 


etime ofthe marriage Shikoh Ara Begam 


was suffering from consumption, or that, 
anyefraud was practised on the defendant 
jo bring about the marriage. Under these ` 
circumstances we are of opinion that here 
is no forcein this appeal: and we dismiss it ` 
with costa, Í l 4 
àv Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Orvin APPzAL No, 345 or 1927. , 
December 13, 1928. . . 
Present: —Mr. Justice Boys. l 
BHAJAN SINGH-—PrLiINTIEF— ° 
APPELLANT 
e e verstts e. A e 
NOKHRH alias ANOKHE—DES?ENDANT 
id 2 RESPONDENT. 
USP. elgnd Revenue Act (III of 1901), s. 233 (k)—. 
Par&tion “decree—Jurisdiction of Civil Court to 
disturb suck decree—New facts affecting tille, effect . 


"she rule contained in s, 233 (b) of. the U. >. 
Land Revenue Act cannot be applied in the sense 
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* e 
that 4 distributor maade by a partem decree con he was making in the Civil Court. It 
never atany tiñe be disturbed whatever may have 4 : 
happened since the partition decree or however much would appeag but it may be -that we fave 
new facts may have come into existence. The said not all the facts) that this _ was & very 
section does mot operate*as a ber where new facts reasonable application, but it was refused 


TASSI afacting ue the parties come into and a final partition decree was pseached" 
e 1flon decree. : x = ‘ . 
ros Singh D Bhagwan Singh (1), distinguish- under which in the beginning of 1944 the 
ad: * three-quarters share in dispute went fo 
Second appeal from à decree of ethe the present defendant, the quondam mort-, 
District Judge, Bareilly, dated the 25th of gageo. e è . 
August, 1926. ` . ] x ne d TELA ee Does is 
; about six months alter the partition decree, 
m. age Pinay nr p n UR d the plaintiff was finally successful in get- 
F "c Res: dont E ' ting the decree in the mortgage suit amend- 
or the Respondent, ed so asto embody the compromise and 
JUDGMENT.—This. is a plaintiff's he now sues to get back the three quar-- 
eappeal arising out of asuit for possession ‘ters. Both Courts have thrown out, the 
of three quarters of a share in a zemindari, plaintiff's suit on the ground that s. 233 (k) 
The plaintiff mottgaged the whole of the debars them from interfering with or 
share to the present defendant's predeces- altering in any way the results embodied 
e sor-in-title. The defendant by purchase ina partition decree. : 
eat an auction-sale in pursugnce of the The plaintiff appeals. The rule in s. 233 
decree of another person became the owner (k) obviously does not require support 
of three-quarters of the share. He subsequ- from judicial authority. lt is manifest 
ently brought a suit for the sale of there- that theremust be number of cases that 
maining quarter for aproportionateamount can be quoted in which that section has 
of the mortgage-debt. been applied. But it is equally clear that 
In 1917 there was apreliminary decree the rule cannot be applied in the sense 
for sale of the quarter which was followed that a distribution made by a partition 
by negotiations hetween the plaintiff and decree can never at any time be disturb- 
the defendant for asettlement. These nego- ed whatever may have happened since the 
tiations resulted in an agreement, accord- partition decree or however much new 
ing to the terms of which the mortgagor facts may have come into existence. It 
was to pay to the mortgagee the whole appears to me, therefore, that one should 
amount of the mortgage-money plus the not blindly apply s. 233 (k) If I were 
price which the mortgagee had paid at his © satisfied ir this case that no new fact had 
auction-purchase of three-quarters of the come into being since the partition decree 
share, and in return the plaintifi-m8rt- I should, of course, unhes#tatingly hold that 
gagor. was to get back the whole of thee the suit was barred by s. 233 (k) but 
Share*as: soon as he had paid the first the facts ofthis case require careful ex- 
instalment. For some unexplained reason mination. At the date when the parti- 
but apparently by some body’simadvert- tion proceedings were going on the plaint- 
ence the compromise was not embodied in iff had gt his back a certain compromise, . 
the final decree which was simply forthe and itis argued for the defendant that ' 
sale of a quarter. The present plaintiff, that compromise was the basis of ‘his title 
the mortgagor, took objections; but before and that he could have and should have 
his objections were finally dispesed of ip put that compromise to the partition officer, 
hisefavour partition proceedings had been that if hg did notdo soit was his own 
instituted in 1922. é e Íault, and he must stand the consequences. 
During this period of these partition The case asit may be stated for the plaipt- 
proceedings it must be noted that the pre- iff-appellant is: “Had I put the compro- 
sent plaintiff was endeavouring to get the mise to the partition offücer he would 
decree amended so as to embody hiscom-  quiterightly have said ‘Iam not prepared 
promise. He would naturally, therefore, to acton this compromise fordt is the. 
thake some aplication to the partition subject ofdegal proceedings'now proceed- 
officer in this respect. Hecqujd have appli- ing’ and it may well be that the Oivil Court 
ed to the partition óffieer, whether success. will refuse to recognise that compromise.’ 
fully or otherwise, to give effectet® the In other*words, the plaintiff would un- 
compromise. Hedid not do s>butapplied doubtedly have been told ‘Your alleged ' 
to the partition officer to postpone pro- title is under a cloud at present' and the 
ceedings pending the result of the efforts partition officer would ‘have refused to 
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assume that the final decree which did 
not embody thecompromise was a wrong 


‘decfee,” The'very fact that*there was tn 


existence a finabdecree subsequent to he 
compromise which did not embody the 
compromise but decreed the relief as 
originally claimed would have Justified any 
reasonable man in declining to may any 
heed to the compromise in the situation 
in which it then? was. The plainti€ could’ 
do no more than ask for a postponement 
to enable his titls to be clearéd; and this 
he did, Subsequently to the partition decree 
which had ignored the compromise, the 
Givil Court declared that the plaintiff was 
entitled, to an amended decree oz the 
basis of the compromise. A new right of 
the plaintiff was thereby declared by the 
Oourt. His title became clear. I may 
illustrate my view as follows: If after 
this partition decree the defendant had 
sold the three-quarters share which had 
been allotted to him back to the plaintiff 
and. having received the consideration 
money had refused to carry out the trans- 
fer, and the plaintiff had been compelled 
to sue, could the defendant havesaid “I 
had this three-quarters share allotted to 
me in the partition, you cannot.disturb a 
partition decree, the most you can do is to 
sue me for the return of the money?", 
Manifestly not, and manifestly because a 
new fact affecting the title of the parties 
had come into being subsequent to the 
partition proceédings. NP : 

Here asit seems to me a new fact very 
materially affecting the title of the parties 
had come into being sinee the partition, 
decree, namely, the declaration of a title 
in the plaintiff, while the facts existing 
prior to the partition decree would have. 
suggested to auy reasonable cautious per- 
son that in the existing state of facts the 
title was with the present defendant, the 
morigagee. 

For the above reasons I thinkethat 8, 233 
(k) ia no bar to the suit. | 

I was invited to consider thé decisions 
referred by the lowerOourta, and I in. feturn*: 
invited Oounselfor the respondent to puf 
the strongest of hiscases. He referred me 
to Zorawar Singh v. Bhagwan Singh (1). But 
&dmitted]y in that case there was no sug- 
gestion of any new fact having come into 
existence subsequent. to the partition 
decree I would utter a word of caution 
in reference to the. view I have expressed. 
Tt is manifestly not any new fact com- 

(1) 89 Ind, Cas. 427; 23 A. L. J. 755; A. LR. 1925 
All, 590; 48 A. 19, n . "e 
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ing into existence that will remove the 
bar contained ins, 233 (kf. «Lam concern- 
ed only with the present case; and where 
the new fact. shifts the title, as in.my view 
it doesin this case, the alleged bar is not 
effective. | 

The result is that I allow this appeal 
and setting aside the decrees of the lower 
Cotirt, grant the plaintiff decree in terme 
of his reliefs (a) and (c), He will have his 
costs throughout? 

None of the other reliefs is pressed. 
A. Decree set aside. 


———$ 


ALLAHABAD HIGH COURT. 
CRIMINAL ÁPPEAL No. 14965 or 1928. 
February 20,1929. : 
Present: —Mr. Justice Dalal. 
RAM GHULAM SINGH-—AOCUSED . 
i . —APPELLANT 
versus 


EMPEROR--OrrosiTE Parry. 

Penal Code (Act XLV of 1860), se. 468, 464— 
Forgery—Entry of excess payment in muster roll, 
whether amounts to forgery—Forgery in respect of 
part of document, ingredients of. 

.The entry of an excess payment in a muster 
roll will not make the muster roll a forged docu- 
ment. [p. 136, col 1.] 

Even in the case of forgery in 
of & document it is necessary for the prosecution 
to prove that the document was false. [ibid.} 


respect ofa part 


Criminal appeal from an order of the’ 


Additional Sessions Judge, Oawnpore at 
re a dated the llth of December, 
Sir C. Ross Alston and Mr. Kumuda Prasad, 
for the Appellant. : j 
The Government Pieader, Mr. 
Saran, for tho Opposite Party. : 
JUDGMENT.— Young Sessions Judges 
get so excited at the evidence of roguery 
that they miss the main consideration in 
Sessions” trial which is to prove the specific 
charge against an accused person. Possibly 


e 
Sankar 


‘hen the learned Judge reaches my age. 


he would be«nore tolerant. : 

Thé appellant Ram Ghulam Singh, a 
zemindar, has been convicted of am offenae 
under 8. 468 of the Indian” Penal Code. 
The longand very able judgment gives 
information about everything except the 
charge agairst Ram Ghulam Singh. After 
reading the judgment no doubt can remain 
in ány one'$ emind as to the corruption 
Prewaijing inthe District “Board of Hamjr- 
pur, and the corrupt practices of every 


official’ connected with that unfortunate: 
. , body. The reader, however, will be-beswil,- 
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dered at these ,extfaneous matters and 
will.fail to discover how the charge of 
forgery is brought home to the appellant. 
It, therefore, became the duty of this 
Court to invéstigate this matter without the 
help to whichit is entitled of the opinion 
and relevant observations of the learned 
Judge. The .provisions of s. 468 are: 
“very person wMo commits forgery, in- 
tending that the documents forged shall 
be used for the purpose of cheating shall 
be punished.” The firgt consideration, 
therefore; must be whether the prosecu- 
tion has succeeded in proving that the 
documents produced in Court are forgeries. 
The documents are seven in number and 
written on printed forms of “muster rolls 
of labourers emplpyed on forthe period” 
and have all the columns filled up. Every 
form is signed at the bottom by the ap- 
"pellant, who is described in print as the 
éfficer in charge of the wor. He was 
selected by the District Board to supervise 
the work of labourers who were repairing 
a publie road and his duty was to make 
payment to the labourers and to recover the 
money from the Distriet Board. It is not 
apparent for what emoluments or honour 
he was undertaking this task. He had 
to prepare these rolls to show which work- 
men worked on what dates and what 
payments were made to them. It appears 
that the labourers worked from the lst to 
the 16th of December. The rolls are made 
up in two. parts. One part dealt with 
labourers from the lst to the 7th and the 
seeond part with labourers from the 8th to 
the 16th. They purport to have been paid 
according to their presence at rates annas 8 
or 4 per dayon the 7th and on the 16th. 


Rolls have been signed as if signed aegord- : 


ing to the date on the rolls on the 7th 
and on the 16th. As information was not 
available in the judgment of the. learned 
Judge, I enquired of the learned ‘Govern- 
ment Pleader in what respect the docu- 


ments were forged. His opinion was that* 


the date was differentfrom the date on 
which they were prepared. That mf&y be 


sq, bbcayse it is said by the accused that 


they are copies from the original. It is, 
however, not proved that the amount which 
is represented to have been paid on the 
Tuy aoe . paid on,some ether date, ° 

he next point put forward byhim was 
that Ram Ghulam Singh signed under 
the printed certificate: “certified thate alf 
thé lábourers shown in the above statement 
were actually employed on the work ‘of the 
Board and that their wages entered in hig 
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muster rolls were paid in his presence." 
Ram Ghulam, 
tite labourems were not paid in his presence 
but in the presence of his” nephew, so it 
is argued that the*documentis a forgery. 
A falee certificate is nowhere defined as 
a forgery. The certificate is not made on 
affidayit*and no man in charge of work 
would attach any importance thereto when 
he considered that a reliable person has 
made payment. So far as I.can make out the 
charge is limited tothis;certain persons who 
are alleged to have been paid annas 8 and 
annas 4 were really paid at the rate ofannas 
5 and annas 3. Certain labourers wereexamin- 


ed on behalf of the prosecution to depose 


that they were not paid at the rates en- 
tered against their names intherolls. It 
is not suggested that they did not work 
at all and the entry of payment is en- 
tirely fictitious. The question, therefore, 
is reduced to an enquiry whether an entry 
of excess payment in a muster roll would 
make the muster roll a forged document. 
As laid down in s. 463 of theIndian Penal 
Code:—‘Whoever makes any false docu- 
mentor partof a document with a certain 
intention and for the other purposes commits 
forgery.” This is not a complete defini- 
tion butit is carried forward in the next 
8. 464 where the short statement of 8.463, the 
making of any false document or part of 


a decument is defined, I do not accept 


the arguments of the learned Government 
Pleader thate the making of a part of a 
document need not necessarily be making 


of a part of a false document and thatiu the’ 
«naking of a part of document only the . 


intention or purpose need be proved and 
not that the document was false. 
third definition of the false document may 


be disregarded for the purpose of this’ 


ease. The firsttwo clauses are. “A person 
is said to make a false document— 
“First.— Who dishonestly or fraudulently 
makes, sighs, seals or executes a document 
or part of a document or makes any mark 
genotipgetlie execution of a document, with 
the intention of causing it to be believed 
that such document or part of a document 
was made,signed, sealed or executed by 
or by the authority of a person by whom 
or by whoseauthority he knowsethat it 
was not mage, signed, sealed’ oreexecuted, 
or at a time at which he knows that it 
was not made, signed, Sealed er executed; 
or . * : 
“Secondly.— Who without lawful authority 
dishonestly or fraudulently, by cancella- 


Singh himself admits jhat, 


The’ 


tion or otherwise, alters a document in any - 
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material part thereof, after it has been 
made eor executed either by- himself or by e. 
any other person." e | 

e There is no cancellation and there’ is no. 
allegatidn of cancellation here, so the 
second part of the definition may also 
be disregarded. Examining the firs part 
the matter to be proved in the mair is 
‘either that the authority was wafting or 
that the date was purposely fictitious, I' 
have already commented on «the «date. No 
question of authority here arises because 
it is admitted that the appellant had author- 
ity to prepare this. document. In cases 
under the Indian Penal Code where de- 
finitiens are somewhat difficult of com- 
prehension, illustrations are added ' for 
- elucidation of such definitions, I have 
gone through every illustration given in 
B. 464 both under the main definition and 
under the explanations, but-have failed to 
discover any case where a document would 
become a forged document if a wrong 
entry of payment happens to be made 
therein. The learned Judge has taken 
great pains to prove that the appellant em- 
bezzled the money of the District Board. 
That, however, is not a matter which can 
be made the subject of enquiry in this 
prosecution. Possibly the officials of the 
District Board selected Ram Ghulam Singh 
for the work in order to make mone 
through him. Cheating and embezzlemeut 
however, are distinct offences from those of 
forgery. No charge of forgery is made out 
and so the appellant will be acquitted. 
` I set aside the @onviction and sentence 
and order that the appellant be released. 
If he is on bail, the bail bond shall be can- 
celled. . i 

A. . 4 Conviction set aside, 


ALLAHABAD HIGH COÜRT, 
iret O1vin ApPgaL, No. 146 or 1927. 
M February 25, 1929. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Sen. . 
UMRAO SINGH axNpoTBERS—DREENDANTS 
: e APPELLANTS: e 
versus *- = 
SULTAN SINGH AND ANOTHER 
—Puaintirrs AND HAR GIYAN SINGH - 
AND OTHE«8— D&FENDANTS— RESPONDENTS. 
Mortgage—Description of bond as ‘mashrut-ul- 
rahan’, effect of—Mortgegte's duty to keep accounts— 
Failure to produce accounte--Presumption, ; 


UMBAO SINGH Ý. SULTAN SINGH, 


that the mortgagor would not be 
lowed to redeem the earlier mortgage | 


T . 137 
e 
"Tho. mere fact that a bond is” dgscribed as a 
mashrut-ul-rahan, is not, by itself, sufficient to-create 
a charge on any specific property. l 
It is the duty of a mortgagge in possession to keep, 
clear, full and accurate accounts and if ù mortgagee 
who has kept regular accounts fails to produce them 
the Court may presume that if produced they would 
go against the mortgagee. | 
Fit appeal from a decree of the 


Subordinate Judge, Etah, fated the 31st 


of January, 1927. , 
Mr. K. Ne Laghate, for the Appellants, 
Mr, U. S. Bajpai, fer the Respondents. 


JUDGMENT,—This is a defendants" 


appeal arising out of a suit,for redemption 
of a mortgage dated 17th of February, 1909. 
The defendants contested the suit on*two 
grounds only. Firstly, that there wasa 
previous mortgage of the Ijth of April, 
1865, without redeeming which the plaint- 
iffs were not entitled to take possession of 
the property : eecondly, that under a clause 
in the mortgage deed the plaintiffs were 
bound to pay all the arrears remaining 
outstanding against the tenant before 
redemption. 
April 1865, is printed at pgge 15." No 
specific. property is expressly mentioned 


therein but itis recited that the mortgagor © 


would not have the right to redeem a pro- 
perty previously mortgaged tothe mortgagee 
until the amount due under this bond was 


paid with interest. Even the date of the pre- , 
vious mortgage-deed is not mentioned in the 


deed. It is impossible, therefore, to trace 
“the property. ` All we know is that there 


wasgome share of the mortgagor in Mauza’ 


Hasan Alipur Bisai but we do not know 
*he extent of that share nor isit clear 
whether the whole share of the mortgagor 
was mortgaged or only a part of it. 
The de&d is described as mashrut-ul-rahan 


but that by itself does not operate to 


create a charge on any specific property. 
The defendants,therefore, cannot be allowed 
to insistofti the payment of this amount 
after the lapse ofso many years. Further- 
more, we find that the condition was 
al- 


without paying the money due on the 


bond of 1865. Assuming for the sake of, 


argument thatthe reference in this bond 


` was ageferenge to the earlier deed of 1861 


we find that that was paid off by thé 
execution of the fresh deed in 1867 and 
at that time the mortagàgees on their own 
shéwing® did not insist on the payment of 


the money dueonthe bong of 1865. But. 


as a matter of fact the recital in the mort- 


‘ gage-deed of 1865 ` goes to suggest that ` 


The bond dated the llth of | 


188 | ° 
the amount due on the mortgage-deed 
which was tevked on tothat of 1861 and which 
amounted to Rs. 200 was also paid off by 
that deed., If the assumption made by 
the learned Advocate forthe appellants is 
correct and the reference to the unnamed 
mortgage is that to the deed of 1861 it 
would follow that the  mortgage-deed of 
1865 (said to h&ve been tacked on to that 
of 1861) was also paid off by the deed of 
1867. In any case, the defendants are not 
entitled to claim the money due on this 
deed. 

Ag regards theright to claim the out- 
standing arrears? ifany,it is quite clear 
that, under s. 67, sub-cl. (g) of the 
. Transfer of Property Act it was the duty 
of the mortgagees who took possession to 
keep clear, full and accurate ascounts 
of all the amounts received by them as 
, Mortgagees. It is admitted by their wit- 
nesses that they kept regular account- 
books but they have chosen nof to pro- 
duce them. The Court below has accord- 
ingly presumed against them that if they 
were produced it would have gone against 
the defendant's case. Mere oral evidence 
that some amounts of the arrear remained 
outstanding would be wholly inconclusive 


in the absence ofthe regular account- books , 


particularly as the entries made in the 
Patwars siyaha cannot be said to be neces- 
sarily complete or exhaustive. In our 
opinion the view taken by the Court 
below was correct. The appeal has no 
force, It is dismissed with costs. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Szoonp Civin Appgau No. 862 or 1928. 
‘July 4, 1928. . 
Present :—Mr. Justice Benpet. 
Syed ZAKI HUSAIN—DRFENDANT 
è No. 2—APPLIOANT 


versus b 
. Tas DEPUTY COMMISSIONER 
. * or GONDA, PLaINTIFF AND 
MUKHTAR HUSAIN— DEFENDANT 
. No. 1—RESPONDENT. 

Construction of document—Surety bond— Person 
acting contrary ig dire@ions—Act 4, in vir&ue of 
office ". 

A surety for a mukhtar appointed by the Court of 
Wards executed a gurety bond, at the mukhtar 
will “account for, render and deliver all mene Ws, 
securities for money and property whatsoever whith 
he may receive or ke entrusted ‘with by virtue of 
his office.” The mukhtar withdrew from the trea- 
sury certain money deposited for payment to the 
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Court of Wards contrary to the “directions in the 
mukhtarnama not to receive any money payable to 
the Court of Wards: : e ` 
Held, that the money was received by the mukhtar 
in virtue, of his office as mukhtfr, and the surety was 
liable for the amoung e 
Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Moradabad, 
dated the 16th of February, 1928. . 
Mr. Shabd Saran, for the Appellant. . 
JUDG MENT.—This is a second appeal 
by defendant No. 2a surety. The facts 
which were proved before the lower Appel- 
late Court are as follows. The defendant 
No. 1 Mukhtar Husain, was appointed a 
mukhtar tothe Court of Wards on the 
13th of April, 1920, and at the time of his 
appointment the defendant No. 12 executed 
a surety bond in form No. 12 printed on 
pages 97 and 98 of the Court of Wards 
Manual. Evidence was given before the 
Munsif, the Court of first instance, to the 
effect that on December 22, 1923, defend- 
ant No.1 the mukhtar of the Oourt of 
Wards withdrew Rs. 175 from the treasury 
which had been deposited for payment to 
the Court cf Wards as compensation in 
a land acquisition case. Plaintiff's witness 
No. 1 Wahid Ali stated that defendant No. 
1 having withdrawn this money did not 
deposit it in the Oourt.of Wards. The 
suit was brought against both defendants 
and was defended only by the appellant, 
defendant No.2. "The Courtoffirst instance 
dismissed the suit-and the lower Appellate 
Court hasgdecreed it against both defend- 
ants. The first two grounds of appeal put 
forward the argument that as th3reis no 
finding that the money was received by 
defendant No. 1 in due discharge of his 
duties and as itis admitted that he acted 
beyond the scope of his authority in realis- 
ing this money, therefore, defendant No. 2 
the appéllant is not liable. Itis true that 
the mukhtarnama dated the 28th of May, 
1923, fromthe Daputy Commissioner. in 
charge ofthe Court of Wards to the defend- 
ant No. | states that defendant No.4 is not 
to recejv@any money payable to the Oourt 


*of Wirds. Contrary to that direction the 


defendant No. 1 drew thissum of money 
from the treasury. But the security bond 
executed by defendant No. 2 states that de- 
fendant No. 2 is liable as an m 


"The  sgaid....... nales vanities ed hiuc scares ate 
aa. ghall truly and faithfully per- 
form his duties a3...... ——— € under the 


said Court of Wards and shall from time 
to time and at all times account for, render 
and deliver in such & manner and to sach 
persens as he may by*the said Oourt of 
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Wards’ be required, all moneys, securities 
for money and preperty whatsoever which 
hé, the said AB., may receive’or be en-* 
trusted with by v?frtue of his office as,........ 
st deer en e ai rus in the said Ceurt of Wards de- 
partment and shall not embezzle, withhold, 
destroy or any wise injure any such moneys, 
securities for money and property asafore- 
Said then the above written obligatjon shall 
be utterly void otherwise the same «hall 
remain in force and virtue." 
"This provides nof only that the servant 
of the Court of Wards shall truly and faith- 
fully perform his duties but that the ser- 
vantshall account for to the Court of Wards 
all money which he may have received or 
be entrusted with by -virtue of his office. 
Now, although in receiving the money from 
the treasury the defendant No. 1 was not 
performing his duty as mukhtar and in 
fact acted contrary to instructions in his 
mukhtarnama, it appears clear that he was 
.entrusted with the-money by the treasury 
by virtue of his office, as mukhtar. In 
other words if he had not been the mukhtar 
of the Court of Wards the treasury would 
not have given him thismoney. It appears 
to me that this is the meaning of the ex- 
pression “ in virtue of his office as mukh- 
tar," That is, the expression ineludes acts 
done in the capacity of mukhtar whether 
the mukhtar was carrying out the rules 
laid down forhim or not in doing those 
acts. I consider, therefore, that the securi- 
ty bond ofthe appellant-defendant No. 2 
makes him liable for the actin question. 


Ground of appeål No. 4 objects to the 
lower Appellate Court admitting additional 
evidence. It was argued before the lower 
Appellate Court that the embezzlement by 
the defendant No. 1 had not been fully. 
proved and the lower Appellate Ceurt re- 
called’ à witness and received in evidence 
certain reports showing that the money had 
been withdrawn by defendant Ng. | from 
' the treasury. Ido not consider that fhe 
lower Appellate Court was wrongán admit- 
ting this evidence. * e 


Ground No. 5 alleges that the lower Ap- - 


pellate Court was wrong in considering that 
the -surety should prove that the money re- 
‘ceived bythe servant was not actually em- 
bezzled by4im. This ground appears to 
be taken under’ a misapprehension, aseven 
in the Court of first “instanca P. W. No. 1 
Wahid Ali stated that defendant No. 1 
withdrew the money from thetreasury and 
did deposit in the Court of Wards. This 
embezzlement was” more fully proved by 
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the evidence admitted by the lower Appel- 
late Court. "s 

` Ground No. 6 alleges that the plaintiff 
was not entitled to interest hy way of 
damages. Itis true thatthere isno provi- 
Sion in thesecurity bond of defendant No. 
2 for payment of interest on sums embezz- 
léd glthough that bond as printed at page 
98 refers to “ any loss thaf may have been 
incurred". Unders. 128 ofthe Contract Act 
“ the liability of the surety is co-extensive 
with that of the principal debtor unless it 
is otherwise provided by the contract.” 
Now the liability of defendant No. 1 in 
Civil Law is for tort im regard to the 
amount which he embezzled and naturally 
interest on that amount would be allowed 
against defendant No. 1 by way of damages. 
In virtue, therefore, of s. 128 of.the Indian 
Contract Act defendant No. 2 is also liable 
for interest onthe sum embezzled. Inter- 

- est has been allowed at 12 per cent. per 

annum fromthe date of embezzlement, 
22nd December, 1923, to the date of suit. 

The 7th ground was that ihe suit was 
time-barred. No argument was addressed 
on this ground and as pointed outby the 
lower Court the bond was a mortgage-deed 
of 1920, and could be enforced within 12 
years. I dismissthe appeal summarily. 

N. H. Appeal dismissed. ` 


ALLAHABAD HIGH COURT. 
Ex&ouTroN Sgcoup Oivi ApePEaL No. 89 or 
T 1925. 
July 3, 1928. 
Present :—Mr. Justice Sen. 
Mr.° FRANK COOWBS-—4Jv»cuExT- 
. DEBTOR 


i versus . 
MUFASSIL BANK Lro. GORAKHPUR— 

: *  DzoasgE-HorDER. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 

2—Lnitation Act (IX of 1908), Sch. I, Art.e 174 
e— Payment by judgment-debtor out of Court—Certi- 

fication and record of payment—Limitation, 

Where money payable under a decree is epuid' out, 
of Oourt and the payment is not certified and re- 
corded, it must be ignored by the Court executing 
the decree. [p. 141,col. 1.] . 

A judgment-debtor applied to the Court on 18th 
June that after, deducting Rs. 25Q, already paid by 
him to the decree-holder on 25th January, the receipt 
for which was atjached, he was depositing Rs. 264, 
being the balance due to the decree-holder. This 
applicatiqn bore an endorsement by’ the, decreg- 
holders Pleader that he had received Rs. 264 on 
account, of the decree : > z 

Held, that the application was not one: for issue of 
, notice for certification and recording of payment of. 


10 . 
Op. 250 within O, XXL, r. 2 (2) of the Civil Procedure 

ode; 

(2) that, even if it could be so considered, it was 
time-barred under Art. 174 of Sch, I to the Limita- 
tion Act. . 

Execution second annia] from a decree 


of the Additional Subordinate Judge, 
Gorakhpur, dated the loth of October, 
1927. 


Mr. K. Verma’ *for the Appellant. 

Mr. N Upadhya, for the Respondent. 

JUDGMENT.—This is à fudgment- 
debtor's appeal. On the 12th of October, 
1923, the appellant had borrowed Rs. 1,000 
from, the Mufassil Bank Ltd., Gorakhpur, 
on a promissory ‘note. On the 15th of De- 
e cember, 1925, the Bank instituted a suit for 
recovery ofthe principal amount together 
with interest. Asa result of certain nego- 
tiations an in$talment decree was passed 


. against the appellant on the 25th of Janu- 


. ary, 1920. It wasagreed that Rs. 250 should 
be paid by the debtor to the creditor 
on the 25th of January, 1926, and that the 
balance, namely, Rs. 1,005 was payable in 
two equal instalments of Rs. 502-t-0 on the 
as of June, 1926, and 3ist of December, 
1926. g 

On the 25th of January, 1926, before the 
decree was passed the appellant paid to 
the respondent Rs, 250. On the 18th of 
June, 1926, the judgment-debtor paid 
Rs. 264-10 to the decree- holder, On the 
lith of March, 1927, the decree-holder ap- 
plied for execution of bis decree for re- 
covery of Rs. 846-2 principal and interest 
by the arrest of the judgment-debtor. This 
application was subsequently sought tohe 

amended bya petition dated the 9th of ° 

June,’ 1927, because of a miscalculation as 

to the amount of interest, On the 13th of 

April, 1927, the judgment-debior paid to 

Babu Nawal Kishore Rs. 581 on account 

of the second instalment. 

The judgment-debtor contended that in 
the evening of the 25th  Januarye 1926, he 
had paid Rs 250 to the decree- holder in 
parte satisfaction to the decree and that the 
decree-holder was not entitled to execute 
the decree for this amount. He also con- 
tended that the payment ofthis sum had 
been duly certified in Court under O. XXI, 
f. 2 of the Oode of Civil Procedure and that 
the decree-holder wag bound by the order 


» ofthe Court certifying the payment. 


The learned Munsif accepted the conten- 
tion of the judgment-debtor and dismissed 
the application for execution. ° 

The learned Additional Bahane 
Judge of Gorakhpur has by his judgment 


dated the 18th of October, 1927, reversed - 


* 
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the decree of the Additional Munsíf and 
directed thaj execution sould procegd ac- 
cording to taw. 

Thisappaal relates to Rs. 250 only form- 
ing part of the ffrat instalment which was 
payable by,the judgment- debtor on the 30th 
of June, 1926. 

The fudgment-debtor contends that he, 
paid the aforesaid sum pf Rs. 250 out of 
Court? in the evening of the 25th of Janu- 
ary, 1926, 4tter, the instajufent decree had 

_ been passed and he relies upon an order 
passed by the Executing Court on the 19th 
of June, 1926, as an order recording a certifi- 
ed judgment under O. XXI, r. 2(2) of the 
Code of Civil Procedure. * 


On the 18th of June, 1926, the judgment- 
debtor applied to the Court in writing that 
after deducting Rs. 250 already paid by the 
judgment-debtor on the 25th of January, 
1926, he is depositing Rs. 264-10 being the 
balance due forthe firat instalment to- 
gether with interest upto the 30th of June, 
1926, and prays that the aforesaid sum be 
paid to the decree-holder. This application 
further stated that the receipt for Rs. 250 
was attached thereto. The application 
bears an endorsement of thedecree-holder's 
Pleader that he has received Ka. 264-10 on 
account of the first instalment. 

This application on the very face of it is 
nog an application within the purview of 0, 
XXI, r. 2 (2). 

. Where money payable under a decree is 
paid out of Court and the payment, has not 
been certified by the degree-holdér, it is 
e open to the judgment-debtor to inform the 
Court that such payment has been made. 
The procedure which has to be followed in 
such cases is (1) that the judgment-debtor 
is to apply tothe Court toissue a notice 
to the decree- holder to show cause, on a 
date id be fixed by the Court, why such 
payment should not be recorded as certifi- 
ed; .(2) if "after service of notice no cause 


is shown by the decree-holder the* Court ' 


shall recor the same accordingly. 


Article 174 of the Indian Limitation Act 
prescribes that notice. should be issued 
within 90 days of the date of the pay- 
ment. 

The alleged payment is saideto have 
been madeson the 25th of January, 1926. 
The" application of* the judgment-debtor 
dated the 18th of June, 1926, even if treat- 
ed as'an Application’ for issue of notice 
under O. XXI, r.2 is clearly time-barred. 
As amatter of fact it ig not an application 
of that description. No notice was issued - 
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to the decree-holder toshow cause nor a date 
was fixed for this purpose. 7 

The order dated the 19th of June, 1926, 
is somewhat peeuliar and runs thus :— 
“ Au*applieation as regards fhe payment 
of the first instabment was put up to-day, 
and the decree-holder verified the payment. 
It is, therefore, ordered that a mark be 
made inthe original register'and it be 
EN and to the record room fore being 
filed.” : : 

The learned Advocate for the appellant 

“has not been able to refer this Court to 
any statement of the decreé-holfer on the 
record verifying the payment of the entire 
amount due on account of the first instal- 
ment. The only statement on the record 
is the endorsement made by the Pleader 
for the ‘decree-helder as regards the pay- 
ment of Rs. 264-10. The order in question 
does not purport to be an order recording 
the certification of payment of the disputed 
amount, 

Thelower Appellate Court was, there- 
fore, justified in holding that the payment 
ofthe debatablesum was not certified by 
the Court executing the decree. 

Under O. ` XXI, r. 2; cl. (3) a payment 
which has not been certified or recorded 
shall not be recognised by any Court exe- 
cuting the decree. i 

The Executing Court, therefore, was 
bound to ignore an uncertified ‘payment 
and was bound to proceed with the execu- 
tion on the basis of no such payment haw- 
ing been made. The object of the Legisla- 
ture in enacting sub-cl. (3) of x. 2-was to 
ensure diligence on the part of persons in- 
terested. in the payment and to save'the 
time of the Executing-Court being wasted 
by evidence of doubtful value being pro- 
: duced to prove payment. This rule though 
wholesome proves disasterous to unwary 
judgment-debtors and is not’ unoften a 
weapon of oppression in the land” gf an 
unscrupulous decree holder.‘ The rule is 
very-clear and however undesirable the 
consequence may be in individfial cases, 
the rule‘has to be given effect to. f 

The Courts below were not juŝtiŝeg in 
trying the issue whether the alleged pay- 
meht.was or wasnotmade by the judgment- 
debtor... When the payment has. not been 
certified and recorded, it has to be ignored 
by the Ooprt executing the decree and 
the decree must be enforced without allow- 

~ing any deduction in favour of the judg- 
ment-debtor. © oe - 

There was no questibn-in issue-between 
the parties about the payment of the spes 
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cific sum now in dispute tnd the order 
of the Court dated 14th of Jume, 1926, 
cannot be treated as an order, under s. 47 
‘of the Civil Procedure Code relating to 
the execution or satisfaction of the decree 
qua this amount. The said arder, there- 
fore, does not operate as res judicata, The 
learned Advocate for the appellant did not 
argue that the application dated the 18th 
of June, 1926, must be taken to have been 
jointly made by the judgment-debtor and 
the decree-holder, and that the Executing 
Court was competent to record a payment 
at-theinstance of» the decree-holder un- 
trammelled by the bar of limitation. The 
case has been rightly decided by the lower 
Appellate Ceurt in its “legal aspect. I 


affirm the decision of the Court below and e 


dismiss this appeal with costs. © 
N. H. : Appeal dismissed, 


 ——— 
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 "ALLAHABAD HIGH COURT. 

Sgcoup CIVIL APPEAL No 1662 or 1926, 

December 10, 1928. 
Present:—Mr. Justice Niamatullah. 
RAJAI AND ANOTHER—DEFENDANTS— 
APPELLANTS ; 
versus ' 

Lala BEHARI LAL AND ANOTHER— 
PrAINTIFFS— RESPONDENTS. 14 
Adverse possession—Defendant put "m permissve 
'epossession under unregistered agreement —Possession 
continuing for more than 12 years—Sutt in ejectment 
—Aqverse possession of limited interest—A dmissibil- 
ity of unregistered agreement to prove nature of 

*possession. Axim n PV 

Where the plaintiffs’ predecessors-in-title put the 
defendants in possession of a house under an 
agreement that the latter would be entitled to 
occupy the house on condition of their keeping the 
same in proper repairs, and, though the agreement 
was unregistered the defendants remained in pos- 
session in terms of the agreement for more than 12 


years: uu : í 

Held, (1) that the unregistered agreement cou d 
.be looked into to ascertain the assertion of title 
made by the grantee in entering upon the house, [p. 
143, col. 1.] ° ] ; 

e (2)th&íhe defendants acquired by adverse pos- 
session the title which the agreement, if registered, 
would have conferred upon them. [ibġd.] . 

Sagun Balkrishna v. Kaji Hussen (2) Rama Sahu v. 


Gowro Ratho (3) and Varada Pillai v; Jeevarathn-e 


‘ammal (4), relied upon. e 
Second appeal froh a decree of the 
Subordinate, Judge Mirzapur, dated the 9th 
November, 1926° oe - É 
.. “MreWaltullah, for the Appellants. . . 
Mr. A, P. Dube, for the Respondents. 
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JUDGMENT.—This is a defendants’ 
appeal arising out of à suit brought by the 
plaintiff respondertts for a declaration that 
the defenddnts are not entitled to occupy 
a small house consisting of thrse rooms 
situate in Mirzapur., It is common ground 
that the house in dispute belonged to one 
Shanker Bin, now represented by the 
plaintiff-crespondents, who purchased it 
from the former's  successor-in-interest, 
Rajender Bin,*by a sale-deed, dated the 
2nd August, 1920. 

The defence was thaf by an agreement, 
dated the 25th July,,1891, Shanker Bin 
granted the house to the defendant No. 1's 
uncle Kbaderu. The agreement provides 
that thé grantee and his heirs would be 


a entijled to occupy the house on condition of 


their keeping the house in proper repairs, 
that the granteeand his heirs are not entitl- 
ed to transfer the house, and that in case 
they do so, the grantor reserved to himself 
the right to resume possession of the house. 


* This agreement was notrefistered. But 


the defendant No. 1 claims that he and 

his uncle have remained in possession 

Purus of the agreement since the year 

1891. 

The Courteof first instance dismissed the 
suit,but on appeal the lower Appellate 
Oourt has granted the declaration prayed 
for by the flaintiff-respondents. The 
defendants have appealed to this Court. 

The circumstances leading to the present 
declaratory suit are briefly these. The 
plaintiff-respondents at first brought a suit 
for ejectment of the defendants on the, 
allegation that the latter occupied the 
house with !he permission of the plaintiffs 
for a few years before theinstitution of, 
thate suit, and that the plaintiffs were 
entitled to eject them. The defendants set 
up the agreement of 1591 already referred 
to. The suit was decreed by the Court of 
firat instance andthe plaintiff-respondents 
obtained delivery of possession in execu- 
tion of the decree. On appeal by the 
defendants the learned Subordinate Judge 
se, aside the decree ofthe Oourt of fifst 
instance and dismissed the suit. Before 
the defendant-appellants could *regain* 

e possession by restitution in pursuanceof the 
deereeof the Appellate Court the plaintiff. 

* respondents instituted the present declara- 
tory suit out of which the present appeal 
has arisen, praying in the alternative that 
if the defendants recover possessionin the 
meantime the suit may Pe treated as one 
for. possession, a contingency whieh jas 

_ not yet happened, 
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The Court of first instarice dismissed the 
suit holding that the agreement of 1891 
though unregistered cannot under the cir- 
cumstances of the case, be altogether 
ignored, an@ that the possession of defend 
ant No, 1 and his unclesince 1891 was a 
bar to the plaintiffs’ claim to recover 
possession, 

On appéal the learned Subordinete Judge 
decreed the suit holding that the plaintiffs 
as Owners were entitled to recover posses- 
sion and that the agreem&nt of 1891 not be- 
ing registered could not be relied on by the 
defendanteappeéllants ir support of their 
right to retain possession of the house. ` 

On second appeal to this Court it has’ 
been argued on behalfofthe dafendant- 
appellants that the decree in the earlier 
suit operates as res judicata and that the 
plaintiffs are not entitled to maintain & 
second suit either for declaration or for 
ejectment, I am unable to accept this 
contention in its entirety. The earlier suit 
was dismissed, becausethe plaintiffs’ case 
that the defendants had been in possession 
for about seven years under an agreement 
other than the onsof 1891 was held not to 
have been established and that the defend- 
ants’ possession was under the agreement 
of 1591 and extended for the whale period 
since that time, The learned Subordinate 
Judge had found that “in this case the 
plaintifs alleged tenancy which according 
to them arose about sixorseven years ago, 
Rot the defendants succeeded in proving 
that they and their predecessors-in-title 
have been in possessionsfor more than 
thirty years on the basis of an agreement 
according to which they were not liable to 
be dispossessed. For these reasons I 
decree the appeal and dismiss the plaintifi's 
suit,” 

While I hold that the finding contained 
in the passage quoted above operates as res 
judicat® on the question whether the 
defendants and their predecessors have been 
in possession for over thirty years under 
the agreement of 1891, it does not,in my 
opinion, preclude . the plaintiffs from 
agitating the question as to whether they 
are ŝntitled to eject the defendants in spite 
of that agreement and the possession of *the 
grantee in terms thereof. There wasno 
adjudication as to the adverse character of 
the defendants’ possession, 

The Ogurt of first -instanée held on 
evidence ina well-reasoned finding that the 
defendant No. 1 and his predecessors were 
all along in possession from 1891. But on 
appeal the learned Subordinate Judge; wha 
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happens to be the'same officer who . decided 
the earlier case, and from whose judgment 
, I have already quoted a relevant passage, 
has now held that “ it is notestablished by 
the evidence that defendantse or theire 
ancestors have beep in continuous posses- 
gion since that time." He does nof refer 
to the évidence discussed by the Court of 
first instance and completely ignores his 
-own previous judgment on the question. 
As already indicated by me the question» of 
_ defendants’ posseseion since 18919 ig no 
longer open in view of a clear decision 
arrived at in the earliere case. I must 
- reject the finding of the learned Sub- 
ordinate. Judge, if it can be calleda 
finding at all. - ` 
The. defendante’ possession for more 
than-twelve years in pursuance of the agree- 
ment of 1891 being established, the next 
question is whether it can confer upon 
them the right to retain possession of the 
house. It has been urged by their learned 
Counsel that the’ agreement having been 
acted on, the parties cannot resile from it; 
and relience is placed on the well-known 
case of Mahomed Musa v. Aghore Kumar 
Ganguli (1) which proceeds on the doctrine 
of part performance and on estoppel. It is. 
not necessary forme to consider whether 
the principle ennünciated in that case is 
applicable to the circumstances of the case 
before me, as I am clearly of opinion that 
the third and last contention of the defend- 
ants-appellants must succeed. The agre 
,ment of 1891 being unregistered, cannot be 
.relied on by the defendant-appellants as 


- creating a title. But as held in Sagun "of 


- Balkrishna v. Kaji Hussen (2) it can be 
looked into to Ascertain the assertion of 


title made by the grantee in entering “para.9 of their written 


upon the house, which he retained for 
more than twelve years on that footing. 
The same view wastakenin Rama Sahu 
v. Gowro Ratho (3). After the dapse of 
twelve years the defendant No. l's “uncle 
and the defendant No.1 himself ‘acquired 
by adverse possession the title which the 
agreement if registered would have con- 
ferred upon them. In Varada Pillai v. 
Jeevarathnammal (4) where an unregistered ° 

(lg 28 Ind. Cas. 930; 42 O. £01; 17 Bom. L:R. 4:0; 
21 C. L. J. 231; 38 M. L. J. 548; 19 O. W. N. 250; 13 A. 
L. J. 229; 17 M_L. T. 143; 2 L. W. 258; (1915) M. W. N, 
621; 42 I. A, 1 (P. C.). : 

(2) 27 B. 500; 5 Bom. L. R. 303. 

(3) 59 Ind ®Cas. 250; 44 M. 55; (1920) M. W. N. 711; 
12 L. W. 649; 30 M. L. J. 639; 29 M. L. T. d0 (F. B.) < 
(4: 53 Ind Cas, 901; 43 M. 244 at p. 249; (1919) M. 

W. N. 724; 10 L. W. 679; 240. W. N. 346; 38 M. L. J. 
313; 18.4. L. J. 274; 2 U. P. L, R. (P. C) 64; 22 Bom, - 
L. R, 444; 46 I. A. 285 (P. O), : 
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deed of gift wasin question, thei» Lordships 
of the Privy Oouneil Qbsérved that: .“It was 
not contended before the Board that the 
above transactions éffected a valid gift of 
the property to Duraisani; for such a gift 
must,. under s. 123 of the Transfer of 
Property Act, be made by registered deed. 
Nor, having regard to s, 91 of the Evidence 
Act, can the recitals in the petitions be 
used as evidence of a gift having been 


made. But the defendant» case ia that. 
_Duraisani, although she may have acquired 


no legal title ‘finder the transactions 
referred tÓ, in fact, took possession of the 
property when it was transferred into her 
name and retained such possession until her 
death in December, 1911, after which 
it passed to the defendant as her succegsor, 
and accordingly that the plaintiffs’ claim is 
barred by upwards of twelye years’ adverse 
possession, The High Cour upheld this 
contention; and their Lordships, after 
considering the evidence, have arrived at 
the same conclusion,” Exactly the same 
considerations. are applicable to the facts 
before me.' 

The learned Advocaté for the respondents 
has strenuously contended that the agree- 
ment of 1891 not being admissible 


3 in 
evidence and the defendants’ possession 
being admittedly permissive, no case of 


adverse possession can arise. I am unable to 
accept this argument. It is settled-law 
that limited interest can be acquired by 
adverse possession if all other conditions 
are satisfied. t 
Another objection put forward on behalf 
the plaintiff-respondents is that no plea 
of _@dverse _possession was taken in the 
written statement. 1, however, find that in 
statement e the 
defendants have clearly pleaded that their 
predecessor-in-interest took possession 
I 1891, and he and 
his successors (the defendants themselves) 
have been -in póssession ever since as 
"proprietots". If anything the defendants 


- have-ovefstated their case it cannot be 


seggested that no plea of-adverse posggs- 
sion was set up by them. É 

In wew of the findings arrived at by 
me the deeree of the lower "Appellate Court 
cannot stand. It is accordingly set aside 
and that of the Court of first instance ise 
restored. ` ` | : 

The defendant-eppetlants will have their 
costs in all the Courts, 

I. * d . 
. 


- Decree sêt aside, 
P : 9x 


' scraping grass) which 
el CG died o£ the 


- committed by 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 1015 or 1928. 

: .February 7, 1929. 
Present:—Mr. Justice Banerji and Mr. 
Justice Gen. 

BIKRAM SINGH ANS ANOTHER— 

APPELLANTS 
versus 
EMPEROR-—RHRzsPONBENT. 
Penal Code (Act XLV of 1860), ss. 802, 304 —Sudden 
quarrel without peemeditation—Death by single blow— 
ble homicide not amounting to murder. 

ir ent were fighting and4C, afriend of A, came up. 
B. believing that C was coming to support A, gave 
him a blow with a kagi (instrument used for 
happenedto be in his hand, 
injuries sustained from this 


under the circumstances, the offence 


blow: | iat 
Held, that, B was punishable only under s. 304, 


: and not under 8. 302, Penal Code. 


. Sessions Judge, Budaun, 
: November, 


. Bikram Singh 


' evidence makes 


. doubt that the 


. ween Rai 
. the one side 


|: gi the other : 
nsn To was admittedly a friend and | 


` a, partisan 


. the side of Ram 


"minal anpeal from an orderof the 
DUDAS. dated the 19th of 
1928. . 

Sir C. Ross Alston Kt., and Ram Nama 
Prasad, ior the Appellants. e 


The Assistant 


MENT:—The two appellants 
dede: and Nanhey Singh, hevo 
vioted, the first under s. 302 reac 
Mim En of the Indian Penal Code, 
and the second under s. 302 of the Indian 
Penal Code, atd sentenced to transporta- 
i r life. uu 
ud Narain, deceased, was injured by one 
plow from the juu pon i ae 1) 
oubt, tor e medica 
there can be, 9 it clear that the three 
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- and unusual manner. 


Government Advocate, - 
Dr. M. Waliullah, for the Crown. 


115 I. O. 1929 : 


without any premeditdtion in a sudden 
fight,and the heat of passion upon 4 
sudden quarrel that had taken place on 
account of the waterfrgm Ram  Prasad'e 
field escaping into Bikram's, e 
Although the learneds Assistant Govern- 
ment Adyocate puggests that a man who 
attacks another with the instrument like 
Ex.1,mt&stbe deemed to have acted in a 
erueland unusual manner, we are unable 
td accept that suggestion. It appears that 
only ofe blow was str@ck by the assailant, 
with what everinstrument that happened tò 
be in hie hand, and which in this case was 
the kasi (Ex 1) and thefact that the assail- 
ant did not give more than one blowshows, 
in ouropinion, that the accused did not take 
any undue advantage or act in a cruel 
We must state that itis not suggested, 
onthe contrary, itis admitted that there 
was no enmity between Narain and the 
accused, nor did the accused have any 
motive in attacking Narain. We accept 
the finding of the learned Sessions Judge 
that the attack was not a premeditated 
attack, In view of the above circumstances 
we are of opinion that the offence which 
the'appellants committed was an offence 
punishable under s. 304 of the Indian 
Penal Code. We alter the conviction of 
the appellants to one under s. 304, and 
sentence Bikram Singh to eight years’ 
rigorous imprisonment and Nanhey Singh 


- fo three years’ rigorous imprisonment. We 


 iniuries caused on Narain were very likey | 
paler by one blow. The witnesses called 
' on bahalf of the prosecution have no been 
“able to controvert the suggestion of tie. 


to Narain. Having considered the whole 
of the evidence in the case, we *have no 
findings of the learned 

ions Judge jk pie 
irae PN Prasad and Mulgim Singh on 
and Bikram [ 
was a correct finding. 
T 1 wW 
etw of Mulaim Singh camesup, and 
it dey we 


Narain as having come up to support 


Nanhey Singh gave one blow with the 
kasi which was in 
by the witnesses 1 
used by him for scraping grase. 

The evidence in 
that the culpable 


homicide was fommitted 


* defence that only one blow was given. 


that a fighttook place bet- , 
Singh*and Nenhey | 


lL be that the accused mistook . 
Prasad and Mulaim Singh. - 


bis hand, and as, proved. 
for the prosecution was 


the case clearly indicates | 


pass a lesser sentence on Nanehy Singh by 
reason of the fact thatheis a young man 
of eighteen and must have been acting 
under the influence of Bikram Singh, other- 
wise the appeal is dismissed. 


A. Appeal dismissed. 


` (drainage 


^30th July, 1911, is the 
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MADRAS HIGH COURT. : - 
Sucoxp Oivrn, APPEaL No. 628. of 1925. 
| September 19,1928. ~~ í 
* Pæsent:Mr. Justice Madħgvan Nair.* 
MUSUNOORS SATYANARAYANA- 


* | MURTHI—DEFENDANT—APPELLANT 


. versus - Hio ; 
OHEKKA LAKSHMAYYA AND OTHERS — ' 
PLAINTIFFS—RESPONDENTS, e 


e Transfer of Property Act (IV of 1883), s. 54 Deed 


evidencing grant ofe easement, whethér eqires 
registration. ~ : 

The grantof an*easement doss not involve such 
a transfer of ownersifip in immbdveable property as 
is contemplated by s. 54 ofthe Transfer of Property 
.Act and a document evidencing it does not require 
registration. [p. 146, col. 2.] 

The transfer of an existing easement is the act of 
ihe dominant owner and is inseparable from the 
transfer of the dominant heritage, but the creation 
ofa new easement is the act of an owner imposing 


:'a burden on his property. [ibid.] 


` . Bhagwan Sahai v. Narsingh Sahai (1) and Krishna 
v. Rayappa Shanbhaga (2), followed. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Raja- 
mundry, in Appeal Suit No. 102 of: 1994 


(A. 8. No. 78 of 1923, District Court, Go- 


davari), 


of the 
‘Court of 


preferred against that 
the District Munsif, 


Mr. A. Satyanarayana, for the Appel- 
lant. 


ents, . E < 
JUDGMENT.—The facts necessary 
for the decision of this second appeal 
may be briefly: stated as followa:— 
The defendant is the appellant. Plaintiffs 


“sued the defendant to establish their right 


to let out drainage water along the bodie 
-channel) marked OQ-(1) in the 


‘plan and for the issue of an injunction 


restraining the defendant from obstructing 


the plaintiffs in repairing the said channel. 
‘The drainage channel passes thrdugh the 
defendant's fields: which lie to the south 
of the plaintiffs’ lands.” Plaintiffs’ claim 


“to. discharge. the water through the ehan- 
;nel'is*based upon an 
, granted to the first plaintiff undef Ex. -E by. 


easement right. 


‘the’ defendant's father. Exhibit. E 'dated" 
letter written by. 
the defendant's father Dikshithulu, to the 


“Ist plaintiff. It runs as follows:—"You 
. wanted a “bodi for i 
,Burplus Water. through the lang along the 
“eastern bund of Re-Survey Inam No-187 


flowing freely the 


owned by us in Pedavarthi village. Hav- 


“img given a bodi to you in .the said 
manner, I wanted you to give meat a 


future time a, bedi to my land. No. 187 


| 0*7. 


“he had no right over tha; 


Rama- . 
TEE in Original Suit No. 694 of. 


‘Mr, Y. Suryanarayana, for the Respond- ; 


a 


. 
ben 
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-~ through your land Ng 75 in case I dig 


the earth.from my land sagd lower the 
level of the same, and you consented to 


- the same.: On this understanding I allow 


a bodi through my land.” The defendant 
contended (1) that Ex. E is inadmissible 
in evidence for want of registration under 
8.54 of the Transfer of Property, Act and 
(2) that, if admissible in évidence, the 
document is not binding on him, with 
respect to a portion of the bodi, inasmuch 
as, whene his father granted the easement 
particular por- 
tion of the property, which in 1916, i. e. 
after his father's death, came to him (the 
defendant) by way of" reversion. The 
lower Appellate Court: disallowed the con 
tention of the defendant on both these 
points and decreed the plaintiffs’ suit, These 
points are again urged “before me in 
second appeal, è 
"Point No.1: In support of this conten-, 
tion reliance is placed upon cls, 1 and 2 
of s. 54 of the ‘Transfer of Property Act. 
Clause 1 states that "sale is a transfer of 
ownership in exchange for price paid or 


promised, or part paid and part 
promised." Under cl. 2,*"such trans- 
TGP iode in the case of a reversion or 


other intangible thing çan be made only 
by a registered instrument.” It is argued 
that, under Ex. E, an easement right, 
that is, a part of the right of ownership 
as contemplated in el. 1 of s. 54 of the 
Transfer of Property Act, has been trans- 


‘ferred to the Ist plaintiff and this, being 


a transfer of an intangible thing" as 


‘contemplated in the-second clause of that 


section, it can only -be done bya regis- 


‘tered instrument and since Ex, E fe- not 


registered jt is inadmissible in evidence.. 
Undeg,s. 6 (c)--of the Transfer of Pro- 


“party Act an easement cannot be trans- 


ferred. apart from the dominant heritage. 
Section 44 of the Act taken ‘along with 
8.6 (c) would appear to contemplate the 
paana of an existing easement as dis- 
inguished from the creation or the eim- 
position of ‘a new easement. It ‘is clear 
that there is a distinction between. the 


-transfer.of an existing easement Bnd ths 


creation or grant of a new easement, 
The transfer of.an existing easement id 
the act of the dominant owner and. is 
inseparable “from the transfer of the db- 
mingnt heritage, while the creation of a 
new easement is the agt of an owner 
impésiag a burden on his property. On 
this reasoning, the grant of an easement 
does not involve such a transfer of owner- 


= 146 e 


9 e 
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Ship in insmóveable property: as is-con- templation, to discharge rain water and - 


` templated by: s, 54 of the Transfer of „also water used for daity householg. pyr- 
Property: Act,- hence Ex. E does not 


require rebistration. 


`- The arguments addressed to me were 


' all elaberately consideréd by the learned: 


Bhagwan Sahoisv. Narsingh Sahai (19 and 

overruled. It was-held in that case that. 
an agreement granting an easement right 
did not require registration, fot being a- 
transfer of ownership’ as contemplated by. 


. B. 54 of the Transfer of Property Act., 


. Peacock .in his -Tagore Lectures, 


` by a registered instrument, 


' Advocate for the appellant. 


Pribr to the égaetment of the Zasements — 
Aet'V of 1882, it was laid down by: 
thif Court in Krishna v. Rayappa Shan-: 
bhaga (2) that it was not necessary that - 
the impositiqn of an easement should be” 
evidenced by a written instrument. In: 
his Anglo Indian Codes, Dr. Whitely. 
Stokes in the Introduetioneto Act V of 
1882 says that the Act, following the 


' decisions of the Madras High Ceurt and - 


deviating from the English Law, does nof . 
require the express imposition of- an. 
easement ta, be evidenced “by maus 
also 
expresses the same opinion; Mitchell in: 
his Commentaryeon the Easements Act, 
Second Edition, page 46, states that “by 


: the Law of India, wherever the Transfer: 


of Property Act applies, the grant of 
an ea:ement by way of sale must be made 
an easement.. 
being an intangible thing; and if made* 
by way of gift. must also be by a regis-- 
tered instrument signed by or on béhalf 


' of the grantor and witnessed by at least 


two, witnesses.” The learnéd author doés 


‘ not cite any authority in support of this: 


proposition. Apart from the -argument 


' based on the meaning of the expression 


‘transfer of ownership" used in s. 54 of. 
the Transfer of Property Act, these are- 
the only authorities cited by the learned: 
As I hae- 


` alfeady pointed out, all thgse arguments 


" borately considered in Bhagwan Sahai v, 
. Narsingh Sahat (1) and I cannot do better. 


and authorities have been, if I may say. 
Bo' with respect, very carefully and ela- . 


' than refer to the exposition of the law: 


' on this point contained inthat judgment 
'"in answer to the appellant's arguments, - 


"owner of an adjoining house Hene he. 


‘In that case “the owner Of e2 house under- 
took by an éagreement’ ‘to permit he 


built a second storey which was in con- 


«1) 3 Ind. Cas. 615; 31 A.612;6.A.L.5.871 ^. 
(2) 4 M. H. C. R. 98. ; h 


“= (3) 92 Ind. Ons. 672; A. LR 


poses ints the premises of the former." 
Referring te the argument that by thjs 


"agreement" it$ executant traneferred a . 


portion qf his right of ownership as con- 


‘Judges of, the Allahabad High Court in “templated in s. 54 of the Transfer of 


Property Act, Tudbell, J., made the fo]- 
lowinge observations: ¢‘Prior to the exe- 
cuti8n of the deed, he had the right to 
prevent the discharge bY the appellant of 
the soiled water upon his tenement, as 
that would have been an invasion of his 
right. He did not transfer this right to^ 
the defendant. He relinquished it and it 
then ceased to exist pro tempore.. It was 


not that right which arose in the defend- 
ant but a totally opposite right, one hostile - 


to the right. which till then had reposed 
in the plaintiffs vendor. The one right 
came into existence when the other came 
to an end. A fresh burden was imposed 
on the servient tenement, the- owner of 


which lost one of his rights; but he did not . 


transfer the right so lost to the ownerof 


the dominant tenement. The right lost ` 


was one which might possibly revive in 
the future. It seems clear. to. me that 
the creation of a right of ‘easement 
by grant is not such a transfer of ownership 
as is contemplated by s. 54 ofthe Act. Where 
under that section an easement is transferr- 
d it must be so transferred along with the 
dominant heritage. There is no other way of 
transferritg it and this arises by reason 
of the-nature of the right, It exists only 
for the benefit of the- heritage and to 
supply its wants. There is nothing in 
law' which necessitates the creation of an 
easement being evidenced by  writing.", 


Then the learned Judge proceeded ‘to - 


discuss, the authorities to which I have 
already drawn attention, Banerji, J. also 
expressed a similar view. This decision 
was followed by Jackson, J., in Addepalli 
Kondayja v. Yondru Veeranng (3) A’ 
Bench : of the Calcutta High: Court in 
Sita} Chandra Chaudhury vy. Allen J. 
Delanney- (4) has pointed out that, the 
provisions of the Transfer.of Preperty Act 
have no application to the. creation of 
easenients and that the Act was not in- 
tended ‘to deal with them. Aqeepting the 
principle laid down in these. decisions, 
which. I am prepared to follow, I hold 


that Ex. E is not infdmissible in evidence . 


for want of registration. - - E 
Point No. 2: The argument on. ' this - 


1926 Mad. 548. 


(4) 34 Ind. Cas. 450; 20 C. W, N. 1158... 
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point relates to a question of fact.. What 


is argued is this: that à portion of the' 


“land through which the -bodi passes did 
not belong to fhe defendant's father in 
1911,.that at that time, that portion was 
in the possession and enjoyment of one 


"Brahmakka, a widow, that she died in ~ 


1916, four years after the death ðf the de- 
fendant's father, that the property then 
devolved on the defendant as reversioner, 
and so the zgreement executed by his 
father who had'no title to th$ property at 
that time is not binding on the defend- 
' ant, so far as it relates to that particular 
portion of the property. It is comtended 
that, if the facts are true, relief can be 
.given to the plaintiffs only with regard 
to portion of the bodi, that this would be 
-useless.and so the lower Appellate Oourt 
“should have on this ground alone -dis- 
missed the plaintiffs suit altogether the 
. granting of an injunction being only a 
discretionary remedy. On this question of 
fact the first Oourt found in favour of the 
appellant, but the learned Subordinate 
‘Judge, differing from the District Munsif, 
found against him. The finding of the 
‘Subordinate Judge is that the entire extent 
of the bodi runs through the land to 
. Which the defendant's father had full title 
in 1911. Mr. Lakshmanna in a very vigor- 


ous argument tried to show that this. 


finding of the Subordinate Judge iseper- 
verse, but I am not satisfied that it is so. 
. The. Oommissioner’s report supports the 
.appellgnt's contentions on this point, The 
learned Sub-Judge in discussing the Com- 
- missioner's report refers to him as the 
."enterprising Commissioner." Mr. Laksh- 
. manna draws ray attention to this and 


States that the learned Judge begius the. 


eonsideration of the question with a de- 
cided prejudice against the Corbrgissioner 
. and his views. It seems to me that the 


reference to the Commissioner as. the . 


“enterprising Commissioner" does not ne- 
cessarily:show that the Judge, in discuss- 
ing his report, had made up his min; 
beforehand to differ from it. I agree there is 
no justifieation for using the language 
which the Subordinate Judge has used in 
thus referring to the Commissioner, but 


- that dogs not necessarily mean that the 


Judge has. not ‘applied his mind to the 
evidence before hime in arriving at his 
conclusion. After” considering the Com- 
.missioner's report on its merits, he men- 
. tions some general reasons for disbelieving 
the defendant's case, (see para 12) and 
ne disbelieves *thé evidente of D. W.s 


Nos. 4, 5 and 6, whose evidence was 
accepted by the . District Munsif (see 
para. 13); As the question is one of fact 


` and as the *findingeis not ,perverse, in 


second appeal, I must accept the Subordi- 
nate Judge's . conclusion that the defend- 
ants father had title to and was in 
enjoyment of the entire land through 
which the suit bodi pdbses. This argu- 
ment also must be overruled. .. 

In the result the second appeal is dis- 
missed with costs, f 

V. N. V. Appeal dismissed. 


e 
MADRAS HIGH COURT. s 
CiviL REVISION Perrtion No. 152 oF 1936. 
September 3, 1928. 
Present :—Mr. Justice Ramesam. 
K.S, GANPATHI AIYAR-—PRTITIONEu 


_ Versus 
SAKKARAYAPPA MUDALIAR 
AND OTHERS—HRESPS$NBENTS. 
Evidence Act (I of e 93. 68 cl, (8), 91—Prinied 
.papers in High Court—Admissibility of, as secondary 
evidence—Deposition in Coust, proof of, by oral evi- 
dence of person present in trial. 

Where in the trial of a suit, a printed copy of. 
the deposition of a party to a former suit which 
came up to the High Oourt on appeal was tendered 
in evidence as containing an admission ofthe party. 
and contradicting his present case : 

Held, that the printed eopy could be admitted as 
secondary evidence under the second portion of s. 63, 
a. (3) of the Evidence Aot as a “copy. compared with 
the original" only if it was proved that it was com- 
pared with the original deposition. [p. 148, ool. 1.] 

Chandreswar Prosad Narain : Singh v. Bisheshwar 
Pratap Narain Singh (1), referred to. : ` 

The act of deposing isa physical act which oan 
always” be proved by ‘any one who has heard the 
statement being made, and the fact of deposing 
might be proved by any one who has seen and 
heard thg witness. (p. 148, col. 2,} i 

Quere.—Whether the contents of the deposition 
itself caf be proved by oral evidence. puia] 

e Haranund Chetlangia v. Ram Gopal 
and In re Solai Naick (3), referred to. 

Petition, under s. 115 of Act V of 1908, 
and s.107 of the Government of India Act, 
praying.the High Oourt .to r8vise An- 
order of the Court of the Subordinate 
Judge, Triéhinopoly, dated the 23rd Deeerh- 
ber, 1925, in Interlogutory Application No. - 

.803*of 1923, in O. 8. No. 28 of 1924, on the - 
file ofthe Qourt of the Additional Subor- 
dinate Judge, Trichinopgly. . . 

e Mre S. Varadachariar, for the Peti- 
tioner ] 

Mr. T. M. Krishnaswami Aiyar, for. the 
Respondents, TG d 


hetlangia (2) . 
e 


a 
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JUDGMENT.—This civil revision pared with the original. If so, the second 
.e petition hase béen filed’ against an inter- part ofs. 63 cl. 3 would make is proper 
locutory order of the Subordinate Judge of secondary evidence. Thi? matter was not 
Trichinopoly excluding certain items of brought to his notice ; but his ordar shows 
evidence ine the course of the trial of O. S. that, ifa proper affidavit is filed and the, 
No. 93 of 1924. Two points have been application renewed, he would be willing 
dealt with in the order of the lower to admit a printed copy of the High Court 
Court and have been argued before me. printed papers. The appeal in the High 
(1) A printed cqpy of the deposition ef a Court Was of 1900, and I believe this was 
party to theformer suit (who is the father the pracéice in the High Court certainly’ 
of the present 7th defendant) which came from %900 until 1922, when the Govern- 
up tothe High Court in 1800, en appeal ment Presg took up the ‘printing of the 
was tendered in evidente as containingan High Court papers. I may add here that 
admi&sion of the party and contradicting we have not got to do with a translation, 
his present case, and (2) the Istdefendant in which case there would be greater 
in the case offeréd to give evidence ofthe difficulty in the way of holding a printed 
e fact hat the party made an oral statement paper of the High Court as secondary gvi- 
as a witness in the trial of the former suit, dence. In the presentcase the deposition was 
the oral statement being the deposition in English andit was printed in the High 
itself. The Stbordinate Judge excluded Oourt. The casein Chandreswar Prosad 
e both theseitems. i Narain Singh v. Bisheshwar Pratap Narain 
. The matter is sure to come,up on first Singh (l) supports the.petitioner, though 
appeal, and when it does cometo the High it seems to have gone much further. In 
Court these points will haveto be dealt view of the.careful order of the . Subordi- 
with by two Judges of the High Court. It mate Judge, I do not want to reverse it or 
seems to me that itis extremely undesir- pass any order myself. I leave the matter 
able that I should express an opinion which with these observations, so that the only 
may aiterwaris be embarrassing to two final order in the case would be that of the 
Judges of this Court and E ‘am extremely Subordinate Judge and it would be open 
unwilling to do sọ. But atthe’ same time tobe dealt with without any kind of embar- 
if thereisany wayof my passing such an  rassment by two Judges of this Court. 
order as would avoid causing delays or other I now come to the second point which 
inconvenience in the trial of' the first ap- seems tome to presenta little more difü- 
peal, I ought to do so at least inthe cufty than the first. The learned Advocate 
"exercise of my powérs of superintendence, for the petitioner relied on the observations 
With- these observations I willtake each of *of the Privy Council af page 048* in 
thé matters under discussion. `- -  Haranund Chetlangia v. Ram Gopgl Chet- 
On the first point it seems to me thatthe langia (2). They seem. to support him, 
Subordinate Judge has stated his princi- ¢ but thelearned Advocate for the respond- 
ples @orrectly ; that is, ifit could be shown ent-pointed out that being a matter of for- 
that the printed copy tendered beforehim eign record it is not touched by 8. 91 of 
is. proper-secondary evidence he was will- - the Evidence Act, whereas a deposition 
ing to admit it. Section 63,cl. 3,second being ayecord in writing would be affect- 
portion. “ copies compared with the origin- ed bys. 91. Mr. Varadachari for the peti- 
al" will cover-this-case-if- the printed tioner drew my attention to Im re Solar 
copy -was‘compared with-the original de- Naick (3), Seeing that the act of depos- 
position: The Subordinate Judge had dig ing isa physical act which can always be 
cussed it on the footing that the practice proved by any one who has heard the state- 
of the High Court was that béfore sending 4ment,being made, one may perhaps .say 
the.papers to the pressa copy would be that the fact of deposing might be proved 


fnade ofthe ,papers to be printed and the 
copy would be sent to the press for print- 
Sng and, therefore, the printed copy would 
not be a copy of the original buta copy 
of ihe copy. Æ this he was tight afid if 
the matter steps there, his order would be 
correct, but my own impression is and the 
affidavit filed bythe petitioner inthe High 
Court shows that before giving the final 
direction for striking off, it would be com- 


by any one who has, seen and heard the 
witness. But beyond this I do not wish to 
express an opinion by any order. -Here 
again I must leave the matter aset 18 with . 

(1) 101 Ind.,Cas. 289; 5 Pat. 717 .atp,795; A. LR. 
1927 Pat. 61; 8 P. L, T. 510. f 

(2) 27 0.639; 27 L A.1; 2 Bom. L. R. 562; 4 O. W. 
N. 429; 7 Sar. P. O. J. 648 fE O.). 22 

(3) 8 Ind.*Qas.-178; 34 M. 349; 8M. L. T. 451; 21 
M. L. J. 281; 11 Or. L. J. 576; (1910) M. W. N.617. 
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these. observations ; so that whatever order 
the Sübordinate Judge may pass may re- 
main as the fina? order. But, to avoid any 
inconvenience or delay in the course of the 
trial of the first &ppeal and to avoid worse 
“inconvenience which I feed not suggest, 
it is desirable that the lst defendant who 
now wishes to depose to the statement 
made ia the trial of the former suifshould 
"be permitted to make the whole statement 
and the statement should be puton record, 
and the Subordinate Judge should 
pass a ruling holding that it is inadmissible, 
in evidence if he thinks so. If the Appellate 
Court afterwards thinks that the Subordi- 
nate Judge was wrong in exclud- 
ing, it, it need not direct the taking of fur- 
ther evidence and thus delay the hearing 
of the appeal. We do not know when the. 
appeal would be heard and things may 
happen in the interval which may not make 
the evidence available afterwards and thus 
eause irreparable injury to the defendants 
in ease the Appeliate Court differs from 
the Subordinate Judge.: I, therefore, think 
that his statement-should be put on record 
and the Subordinate Judge may give his 
ruling exeluding it, if he thinks fit, I 
understand the learned Advocate for the 
respondent has -no objection to this 
course. f 

I, therefore, direct the Subordinate Judge 
to examine the lst defendant to take down 
his deposition and then pass his order 
under the Evidence Act excluding it or 
allowing itas he likes. 
I am passing isa proper order so far as 
my superintendence unders. 107 of the 


Government of India Act is concerned, and e 


it will save a lot of trouble and inconveni- 
ence hereafter. With these observations I 
dismiss the petition. I make noorder as 
to costs, The memorandum of objections 
is also dismissed without costs, n 

Y. N. Y. Petition dismissed. 


MADRAS HIGH COURT. 
` Seconp O1vin APPBAL No, 1404 or 1995. 

° October 26, 1928, ] 
Present:—Mr. Justice Venkatasubba Rao 
i and Mr. Justice Walsh, 

MARIYUMMA AND OTHEBS—PLAINTIFFS 
: ks . —APPELLANTS ! 

. versus, . 
.ANDU alias ABDULLA BEARI AND OTHERS 

—DEF&NDANTS—RESPONDENTS. . 
Limitation Act (IX of 1908), Sch. I, Art. 184— 


Suit to redeem usufructuary mortgage—Transfer of 
‘absolute interest by mortgagee—Limitation, 
e°: . 


g | MARIYUMMA 7, ANDU. 


I think the order e° 
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Under Art.134 of Sch.I ef the Limftation Act 
the question is, what did the purghaser from the 
mortgagee intend to acquire, and if he honestly, and 
after due care, believed that his transferor was the 
full owner,it may be presumed that what he intend- 
ed to acquire was full ownétship. . 

Where ina suib to redeem & usufruetuary mort- 
gage, it was found that the mortgagee had trans- 
ferred the entire interest in the property as if it 
belonged. to himself and the propgrty underwent 
Sevexal change of hands, and the transferees took 


.with the belief that they were absolutely entitled to 


the property transferred : 

Held, that the suit was governed by Art. 181 
of the First Schedule to the Limitation Act. 

Muthaya Shetti v. Kahthappa Shetti (1), relied on. 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara,in A. S. No, 141 of°1924 (A. S. No. 15 
of 1924 on the file of the District 
South Kanara), preferred against that 
ofthe Court of the Digtrict Munsif, 
Kasargod, in Original Suit No. 469 of 1921. 

Mr. B. Sitarama Rao, for the Plaintiffs, 

Mr, B. Pocķer, for the Respondents. 


JUDGMENT.—The question to be 
decided is whether the suit is barred under 
Art. 134 of the Limitation Act, The plaint- 
iff seeks to redeem a mortgage made in 
1565. It was created by ethe father of 
plaintiffs Nos. 1 and. 2 in favour of one 
Kunhammu, the 1st defendant's father, The 
properties mortgaged changed hands until 
finally they passed to the 2nd defendant 
under a sale-deed of 1894 (Ex. 4). The 
mortgagee in his very first dealing 
with these properties treated them ag 
belonging to himself. In each of the 
documents that followed, the recitals that 
were made were consistent with this posi- 
tion. The learned Subordinate Judge has 
found, upon ascrutiny of these documents 
thatthe 2nd defendant had reason to believe. 
and in fact believed, that his vendor wag 
absolifttly -entitled to the properties, If 
that be so, the inference is reasonable 
that what he intended to purchase was 
an absolute property 
interest Of the mortgagee [See the judg- 
fnent of Bakewell, J., in Muthaya Shetti 
v. Kanthappa Shetti (1.] We may refer to 
two IBxhibits, Ex. 3 of 1892, the sale-deed 
in favour of the defendant's vendor and 
next Ex. 4 the sale-deed in his own favour 
Exhibit 3 says:— - : 

"I have absolutely sold you the pro- 
perties for a, sum of Rs, 19,500......... your 
family may enjoy them generation after 
generation making improvements eta,” 


e - © - MENS P 
1) 45 Ind. Cas. 975; 31 M. L. Je 43]; 7 L. T 
MP, T. 291; (1918) M. W N 381. W. 482; 23 


Gourt,* 


and not merely the. 


wo]. 


In Ex. 4 again, sifnilhr words occur: 
“You may make your own improvements 


* in the said préperty and enjoy the same 


generation after generation. 
Itis impossible to accede ta the conten- 
tion, that what was intended to be trans- 
ferred ‘or taken under those deeds, is 
merely the interest of a mortgagee. Under 
. Art. 184 the question is what did the 
purchaser from the mortgagee intend “to 
acquire? If he honestly and after due 
care believed that his transferor was ‘the 


full owner, it may be presumed that what. 


he intended to acquire was full ownership. 

The second appeal fails and is dismissed 
with costs, - a : 
V.N.V. Appeal dismissed. 


: MADRAS HIGH COURT. 
Szoonp CIVIL APPEAL No. 1468 oF 1923. 
April 27, 1928. . 
+ Present:—Justice Sir Kumaraswami 
Sastriar, Kt., and Mr. Justice Reilly. 
` MIR MAHOBO®B HUSSAIN SAHIB— 
4 PLAINTIFF—ÁPPELLANT 


` versus 

MIR SURAYUDIN BAHIB BAHADUR 

AND OTHERS— DEFENDANTS— RESPONDENTS. 

Givil Procedure Code (Act V of 1908), 0. XXII, r. 3 
—Abatement—Death of one of several respondenta 
pending appeal—Legal "representatives not brought on 
record—Total abatement—Proceedings to set aside 
abatement—Omission to serve notice on surviving 
vespondents—Right of such respondents to object at 
hearing of appeal—Inam grant to Darga for majavar 
service—Confirmation on service being rendered— 
Majavardar's right to surplus income. 

When-an appeal in which & number of respond- 
ents aré concerned has abated against all the 
respondents owing tothe death of some of them aed 
failure to implead their representatives in time, the 
abatmeng should not be set aside without issuing 
notice to the surviving respondents. If by some 
oversight the abatemient is set aside formally with- 
out notice to the surviving respondents, thgir ob- 
jeetions, if any, must be heard when thé ‘appeal 
comes on for hearing. [p. 151, col. 1.] 

Where an inam was granted for the support of a 
Darga and for that of its majavars andthe inam 
grant was confirmed in favour of certain persons 
and. their descendants so longas the Darga was in 
good order and geryice therein rendered : . 

Held, that so long ag actual service at the Darga 
was performed satisfactorily, by whomsoever it may 
ba, the majavars were entitled to the surplus fficome. 
[p 152,002] , nr. . i 

Second appeal against the judgment and 
decree -of the Court of the Subordinate. 
Judge, Ohingleput, dated the 14th Novem- 
ber, 1922, and passed in Appeal Suit No. 
104 of 1918, (O. S. No 604of 1916, on 
the file of the Oonrt of ths Principa 
District Munsif, Chingleput). T e 

Messrs. C. 8S. Venkatachariar and L. S. 
Veeraraghava Ayyer, for the Petitiohers, 


MIR MAKOBOOB HUSSAIN V. MIR SURAYUDIN. 


Nas. 
. 
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Messrs. Mohomed. Ibrahim, G. Ramakrish- 
na Ayyer, K. S. Jayavama Iyer and M. S. 
Varadachariar, for the Respondents. ' 

. ` JUDGMENT. "AEN 
Reilly, J.—In this sujt the District 
Munsif made declarations:— i 7 
(1) That "the village of Hassanapuram 
has been dedieated for theupkeep of the 
Badhu §ahib Darga and the mosque near - 
it inethe village ef Pallavaramard also 


‘for the sapport of the enajavars of the ° 


said Darga and mosque.” 

(2) That &he .plaintiff,, defendants Nos, 
1-8 and 25 and 29 and certain other 
persons are entitled to do majavar service 
in the said Darga and mosque and share 
in the surplus proceeds of the income 


' of the said village and the other proper- 


ties appertaining to the said Darga and 
mosque and also to share in two-sevenths of 
the collectionsmade in the urus , festival. 
conducted at that Darga and mosque, 

(3) That the plaintiff and defendants 
Nos. 5, 6, 7, and 8 are each entitled to 
certain arithmetical shares in the income 
(4) that none of the parties except defend- 
ant No. l was entitled to manage the 
Darga, mosque or property and (5) that 
defendant No. 1 was entitled to continue in 
management until some other arrangement 
was made by competent authority:-and he 


made an injunction restraining the plaint- ` 


iff and the other defendants from  inter- 
fering with defendant No. l's management 
and he made a decree that defendants 
i and 2 should make certain pay- 
ments to the plaintiff and defendants 
Nos. 5, 6, 7 and 8 for their - shares 
of the income for F'aslis 1820/1382. Against 


“that decree defendants Nos. 1 to 4 ap- 


pealed, and as defendant No. 1 died his 
representatives were added as appellants 
in his stead. On appeal the Subordinate 
Judge dismissed thesuit. The plaintiff 
has.preferred this second appeal. ; 
Mr. Jayarama yer, who appears for 
defendants, Nos, 3 and 4; has raised a 
preliminary objection that the appeal has 
abated because defendant No. 6 and Nurud- 
tis, onéof defendant No. 7's representa- 
tives (who was brought on record in the 
Subordinate Judge's Court) died since the 
second appeal was filed and their re- 
presentatives were- not brought on record 
in time. To that Mr. Venkatachaviar for 
the ,plaintťf has replied that ‘Mr. Jaya- 
rama Iyer’s ‘objection cannot be raised” 
now a8 the representatives of defendant 
No. 6 and Nuruddin have been brought : 
on record aud any abatement caused by 
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their absence set aside in this . Court after - 
notice to them, théugh not’ after notice 
to Mr. Jayarama lyer's clients. A good’ 
many authorities have. been quoted before: 
us on this question; but-I do not -think: 
ib necessary to discuss them? If this ap- 
peal is one which in the absence’ of the 
representatives of defendant No: 6 and: 
Nuruddin. must altogether abate, then 
Mr. Jayarama lyer's clients can certainly’ 
„Claim to be heard if. they wish to object . 
. that those representatives were not brought’ 
on record. in time and that the ‘abate- 
ment should not. be set.aside. As the 
order bringing on record the representa- 
tives of defendant No: 6 and Nuruddin- 
and setting aside any - abatement due to 
their absence: was made in this case 
without notice to Mr. Jayarama Iyer's 
clients, he'can raise ‘this objeetion for 
them at the hearing of the appeal, and 


we are beund to hear it. It is obviously . 


. unreasonable to suggest that when an a 
peal in which a number of respondents 
are Concerned has ‘abated against all the 
Fnebondenis because some of them have 
been brought on record in time it is 
enough before setting the abatement aside 
to give notice to those representatives 
alone Without giving any opportunity to 
the surviving respondents to defend the 
advantage which hag -acerued to them. 
If by some oversight the abatement isset 
aside formally without notiee to the 
surviving respondents, their objections, if- 
any, must be heard when 
comes on for hearing, This ig 
_ and noe authority 
it. There may be 


f elementary 
18 needed. to support 
cases’ in which itis 


doubtful whether the abatement of an" 


appeal against one or more respondents 
who have died -involves its: abatement 
against the surviving respondents. If, as 
in this case, surviving respondeuwts main- 
tainthat by reason of the death of other 
respondents whose representatives have 
not been brought on record in. time the 
appeal, has abated against them also, 
- but the appellant denies that the eppeal has 
abated against the surviving respÜnsents,e 
the surviving respondents must still be al- 
A lowed an opportunity to raise their objec- . 
tion for. what it is worth, if no such 
opportunity is allowed to them before the’ 
appeal cemes on fór hearing it must be 
allowed to them then. We tan never 
deny to a surviving respondent altogether 
an opportunity to defend the decreein 
his favour by urging that it has become’ 


. a r E 


and their representatives have not' 


the .appeal,. 
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unassailable .either by delgy§in appeal- 
ing. or by abatemént® of. the appeal. In. 
this -cae we have nof heard ‘in detail 


Mr. Jayarama Iyer’s arguménts why the e 


delay in bringing. on record the repre- 
sentatives of .defendant No. 6 and Nurud- 
din should not have been ‘excused be- 
cause ‘it appears clear that the appeal 
against Mr. Jayarama Iyer's’ clients had 
not abated by reason of that delay, on which 


question we have heard hisi in full. Neither ` 
defendant No. 6 nor defendant No.7 dis- - 


puted the plaintffis claims in the suit, 
and the “plaintiff in this appeal does not 
contest- the District Munsif’s decree in 
théir favour. When defendants Nos. 1 to 
4 appealed against the District Muhsif's 
decree defendant No. G6 as well asthe 
plaintiff supported that decree, - and: the" 
representatives of defendant No. 7 who 
died while that appeal , was pending 
before the Subordinate Judge did not ap- 
pear. 
restoration of the District Munsif's decree* 
which the Subordinate Judge set aside, 
dismissing the plaintiff's suit. He neither 
asks for, nor ean he get, by this appeal 
anything to the detriment of defendant 
No. 6 or defendant No.7 oy their repre- 
sentatives. As against defendants Nos. 1- 
4 he could have got that decree restored 
had his appeal against them been suc- 
cessful . even without bringing on 
record the representatives of defendant 
No. 6 or defendant No 7. It can- 
not, therefore, ‘be | contended 
cessfully by defendants Nos. 8 and 4 that 
any abatement ofthe appeal in respect 
of defendant No. 6 or defendant No.7 
involves the abatement of the appeal as 
against them, In my ‘opinion the, pre- 
liminary objection raised by defendants Nos, 
3and4 must be overruled. Whether the. 
defendénts who support the plaintiff but 
did not appeal against the dismissal of 
the suit by the Subordinate Judge can 
get anything out of this appeal is another 
question.* . 2 
* Mr. Jayarama Iyer has eventually 
admitted that the plaintiff isa maj&var 
of the Darga in question. The learned 
Subordinate Judge has dismisged “the 
plaintiff's suit on the ground that the 
endownient is only “for the upkeep of, 
the Darga and:its majavars" that is . the 
majvears whọ .do acteal service that no 
one does service as -a majàvar who does 
not take partin lighting the Darga and 
sweeping it and keeping it clean and 
that the plaintiff has not done’ service às 


The plaintiff now asks for the e 


suc- ' 


we 
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majavar “in that ,sense. The original 
grant is not available. Exhibit A is a 
copy of the judgment of the District 
Oourt of Ohingelput in Suit No. 190 of 
1817 on its fle. Tha€ judgment quotes a 


. decree of the Wallaja Court of 1774 in 


a suit brought by a lady descended 
from the original grantee declaring that 
only “those *who do service to the Darga 
were entitled to*the Darga income and 
that the plaintiff, being a woman could 
not do any service. The decision in Suit 
No. 190 of 1817 itself was that in con- 
sequence of an arbitration of an agreement 
among certain descendants of the original 
grantee the plaintiffs in Suit No. 190 of 
01817, who were among the descendants of 
the original grantee, were entitled to 2 out 
4 shares of the surplus income of the 
endowment, pfovided that they did “the 
majavar and all other services along with 
„tho defendants,” and that, ag the defend- 
ants had prevented the plaintiffs from 
doing service in the year in question, 
they must’ pay to the plaintiffs 
half the surplus income of that year. 
Butit appears that in 1826 an ancestor 
of the plaintiff and defendants Nos. 1 to 
4 and some of the other defendants, 
Subedar Major Nuruddin Sahib, who was 
himself a descendant of the original grantee, 
bought from other descendants or heirs 
of the original grantee fractional shares 


. amounting in allto nearly 2 out of’ the 4 


shares mentioned and that his purchases 
were eventually recognized by the Board 
of Revenue and the Government, In 
1865 the inam was confirmed by the 
Government and it is held under the 
terms*shown in the inam register, Ex. C. 
That shows 16 persons as the owners of 
the inam holding it in various shares. 
The inom wasconfirmed in favour of those 
persons “so long as the Darga is in 
good order and service therein is render- 
ed. Column 8 of Ex. O shows ethat the 
inam was originally "granted for the supi 
port«of the Dara situated in Pallavaram 
and for that of its Mavanjams whigh is 
admitted to be a mistake for or equiva- 
lènt to *majagars or servants"; and column 
10, in which the inam is shown as “free 
òf tax so long asthe service is rendered," 
implies [that it wag hereditary. It is 
clear that the mam is now held under the 
grant as confirmed in 1t65 by the Govern- 
ment. Exhibit Q shows that it was con- 
firmed in favourof the persons ‘named 
and implicitly their descendants “so long as 
the Darga is if good order and the 
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service therein is rendered." It wag not 
confirmed in favour of the 16 persons 
named so long as they fhemselves ,and. 


their deseéndants repdered service 
nor in:favour of such of them as, 
rendered service.” Among the sharers 


named in Ex. O were 5 ladies who, it is, 
admitted, were goshaladies and -it cannot 
be suggested that it was intended that, 
they should render serviee personally. It 
has ifideed been suggested that it may 
have been, intended that their male 
descendants should enjoy their shares 


if these male descendants did service. 
But Ex. O does not  indieate that. 
the shares of these ladies are to be in 


abeyance but transmissible to their mele 
descendants nor that those of the sharers 
who do not do service are not to share in 
the income nor what is to be done with 
their shares while they do not do service. 
Three of the persons from whom Subedar 
Major Nuruddin Sahib obtained shares by 
purchase appear to have been women who 
could not themselves render service and 
yet the Government recognized that they 
had a transferable interest and that that 
interest had passed by descent from the 
transferee to other women who again could 
not render service personally. Whatever 
may have been the views of the original 
grant taken by the Wallaja Court in 1774 
or by the District Court of Ohingelput in 
187, the grant as confirmed by the 
Government in 1865 appearg to have been 
“a hereditary grant to the 16 persons named 
in Ex.O, to continue solong as the Darga 
was maintained in good order and the 
‘service was rendered hy someone. By 
whom the service was actually rendered ` 
was naturally not a matter which interested 
the Government, That appears tome to 
be the proper way to interpret the confirma- 
tion ofthe grant as shown in Ex. C. There 
is Only one thing in Ex. O which might be 
thought to,throw doubt on that interpreta- 
tion. In the column for the Deputy 
Collector’s,opinion and recommendation it 
és noted*that Syed Karim, grantee No. 6 
had not been in enjoymént of his share 
for 30 years that “the service due to" 
that share had been rendered by the other 
manujars who had been enjoying that share 


. that the reason assigned for hig ‘neglect’ was 


his dissatisfaction with the dispésal of his 
claiih to a share mortgaged by his 
brother's widow. „But the Deputy 
Sollector adds that Syed Karim -has now 
agreed to hold his share and perform the 
service attached to it-and that he has 


- share, 
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entered Syed Karim's name as he sees no 
transaction by which Syed Karim has 
-forfeited his share. The Deputy Collector 


goes on to say that.if Syed Karim sull. 


persists in absence hi8 share will be enjoyed 
by the other Mavijans Nos. 9 to 16 (of 
whom five it may be noticed were women) 
who will perform in addition his share of 
service which has been done hithertoe for 
the last 38 years”. Apart from the re- 
ference to the women among grantees Nos. 9 
* to 16 these remarks of the Deputy Collector 
appear at first sight to imply that the 
enjoyment of ashare depended on rendering 
service in person. But, taking into con- 
sideration his reference to the women, I 
doubt whether he meant anything more 
than that in his opinion:& sharer who 
disclaimed allinterestin and responsibility 
for the Darga was not entitled to enjoy his 
At any rate I do not think that the 
Deputy Collector's remarks and opinion 
about Syed Karim can be treated as embodi- 
ed in the confirmation ofthe grant, which 
is infavour of the persons named so long the 
service isrendered, not so longas itis render- 
ed by them personally. If weturn to the inam 
statement Hx. HH (that is the statement 
of the claimants), which is signed among 
others by the father of defendants Nos. 3 
and 4, though we find a similar difficulty in 
the reference to Syed Karim not having 
rendered service and, therefore, the other 
sharers having rendered service for hig 
.Sbare and having enjoyed the income of 
his share, we find also that 5 ladies are 
shown in.column lamong the persons 
enjoying the income of the inam, though 
itis not suggested that any of them was 
rendering any service personally. It is 
quite clear, I think, that in spite of the 
reference to Syed Karim the signatories to 
Ex. HH had no intention of maintaining that 
only those who actually rendered Service 
at the Darga were entitled to share in the 
income. 

I do not think it necessary to* discuss 
whether a mujavar, whois sometimes some- 
thing much more important that a mere 
servant or sweeper—see Munnavaru Begam 
Sahibu v. Mir Mahapalli Sahib (1) can be 
said . to render his service by mere süpervi- 

.Bion nor whether the plaintiff at times 
actually regdered service in that way. It 
is not denied that the actual servige at the 
Darga has been performed satisfactorily 
by defendants Nos, 5 and 6, who do not 
oppose the plaintiff's cláims, and that the 


(1) 51 Ind, Cas. 489; 4 M, 1033. 
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being so, the conditions ofethe- grant as 
confirmed are being performéd * and the 
Sharers are entitled to the surplus income. 
That the plaintiff has inherited a share if 
the sharers are hereditary, is not disputed. 
The plaintif, therefore, cannot be denied 
a share in the surplus income of the years 
in question merely because he did not 
personally light or sweep the Darga. In 
my opinion the appeal from the District 
Munsif's decision, so far as it concerns the 
plaintiff, should now be remanded tọ the 
Subordinate Judge for disposal in the 
light ofthat finding. So far as the District 
Munsif's decision was in favqur of any of 
the defendants, as they have not appealed 
against the -dismissal of the suit by the 
Subordinate Judge, the District Munsif's 
decree in their favour has gong. The suit 
is not one for general partition and we 
decide nothing as between the defendants 
inter se. The costs of this appeal will 
abide and follow the result of this appeal 
before the Subordinate Judge. The Gourt- 
fee on this will be refunded. 
Kumaraswami Sastar, J.—lagree, 
CY. N, V. Case remanded, 


MADRAS HIGH COURT. 
Szoonp OivIL APPBAL No, 579 oF 1995, 
January 24, 1928. 
Present: —Mr. Justice Wallace and 
Mr Justice Srinivasa Ayyangar. 
* TADI SARREDDI AND ANOTHER— 


PLAINTIEFS— APPELLANTS 
. 


versus 
* OHRLAMCHERLA BRAHMAYYA 
: MINOR BY MuTHER AND GUARDIAN 6 
RATTAMMA-DEFENDPDANT— 
^. RESPONDENT, 
Contract Act (IX of 1872), s. 
wrongful conversion, measure of. 
In assessing the damages ina suit by a prinoipal 
against his agent for damages for wrongful conver- 
sion of mercantile goods suchas jaggery, the Court 
wif] so far as money can do it, place the plaintiff in 
the same position in which he would have been if 
the wrong hade not been committed. [p. 154, 
sool. 1. : 
bil measure of damages is regarded as very muoh 
at large and dependent upon the particular 9ircum- 
stances of the case, and there isno uhalterablerule 
of the highest market value between the date of 
conversion or breach and that of the trial ; in every 
cage itis a question for the Court to determine what 
the proper meastire is, having regagd to all the cir, 
cumstances, the date when, the place where, and the 
circumstances undha which it is committed. [p. 154, 
col? 2. . 
Re AN d&mages must be fixed with reference to the 
price of the goods not necessarily as on the date of 
conversion itselfbut ason a date reasonably sub-- 


7$—Damages for 


. 


. place himsolf in f pSaition to repair the damage. 
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a 


conversidu se asto afford time to the plaintiff to: 


done to him durimg the interval, [ibid.] 

Second gppeal against a decreeof the 
Oourt of the Subordinate Judge, Rajah. 
mundry, inAppeal Suit No. 181 of 1924, 
preferred  agaitet . that of the. Court 
ofthe Additional District Munsif, Rajah. 
mundry, in Original Suit No. 31 of 1923, 
(O. S. No. 744 of 1920, Principal District 
Muneif's'Cogrt, Rajahmundry). —- 

Mr. G. Lakshmanna, for the Appellants. 

Mr. P. Somasundaram, for the Respond- 


t. ; 
"d UDGMENT.—The main question in 
this second appeal bears on the correct 
measure of damages in a case in which the 
defendant, asthe agent of the plaintiff, 
unlawfully and without authority, disposes 
of mercantile goods belonging to the 
plaintiff, It 'has been found by the lower 
Appellate Court that the disposal of the 
goods by the defendant was wrongful, was 
without authority and that, this was on the 
29nd August, 1920, Information of this 
wrongful sale appears to have been given 
to the plaintiff-principal on the 25th of the 
game month. The lower Appellate Court 
has granted damages to the plaintiff-ap pel- 
lant on thé sale of the market value of 
jaggery which was the merchandise con- 
cerned on or akeut the 28th August. This 
second appeal has been filed on behalf of 
the plaintiff and the argument has been 
addressed at considerable length by Mr. 
Lakshmanna, the learned Vakil for the 
appellant, that the principle on which the 
lower Appellate Court assessed damagds 
payable to the plaintiff was wrong. His 
contention was two-fold. In the first 
plase, he argued that in all cases of convef- 
aioñ the proper measure of damages must 
be the highest market value in respect of 
the goods at any time between the date of 
the conversion and the date of the verdict, 
Thie is what has been referred to in Sid- 
gewick on Damages as ‘ the highest inter- 
mediate value". So far as this isconcerned, 
it-is impossible to accept such a coaten- 
tien as the general rule applieable to all 
cases without distinction. The pyinciple 
underlying the grant of damages -is un- 
doubfedly «his; the Court will ^80 far as 
money can do it, place the plaintiff in the 


* game position in which he would have 


been if the wrong gharged had not been 
‘committed. tt is clear th&t, so far as 
the English cases go, there has been no 
definite rule that ‘has been laid down.by 
he learned Judges, In Sidgewick’s book 
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in para. 508 (a) the following illuminating 
passage occurs: “The most important 
point to be gathered from ihe English 
cases seems to be that the measure. ef, 
damages-is regarded as very muclf at large 


' and.dependent upon bhe particular circum- 


stances of thg case, and that there is" no 
unalterable rule of the highest market 
value between the date of conversion er 
breach and that of the trial" ; undoubtedly, 
èf the principle governing the grant* of 
damages is as stated above, it follows 
necessarily that in every case it is'a ques- 
tion fox the Court to: determine what the 
proper measure is, having regard to all 
the circumstances the date when the wrong 
is commitied, the place where it iseom- 


.mitted andthe circumstances under whieh 


it is committed. It cannot at thé same 
time be said that therule of the highest 
intermediate value is not applieable to any 
case  whatsoever.. There may conceivably , 
be cases where that must be regarded as 
the proper measure but the circumstances 
of this caseare that the goods which are 
alleged to have been converted are ordinary 
goods of merchandise—jaggery, and with 


‘regard to this there is no allegation before 


us and indeed ‘there could be none that 
similar goods or goods of even similar 
quality were not obtainable or obtainable 
in sufficient quantity at that time and 
place. The rule with regard to damages 
applicable to cases of ordinary merchan- 
dise would undoubtedly be different to ihe 
*rule applicable to articles of peculiar value, 
such as pictures and so en and also to such 
articles of special value as previous gems, 
pearls and so on. The goods i$ question 
having been ordinary goods of merchan- 
dise, we kave to derive the proper measure 
of damages by the application o? the prin- 
ciple already enunciated. Assuming then 
that on the 22nd there was this wrongful 
conversion, it follows that as the plaintiff 
did mot come to know of the wrongful 
eonversion till the 25th, he could not have 
by anything that he did, placed himself 
in a position to repair the damages done to 
him duming the interval. f 
Thelower Appellate Court has fixed the ` 
market value on the 28th as the prbper 
measure of damages. Mr. Lakshmanna has 
contended and properly contended that, even 
with regard to ordinary merchandise, it is 
reasonable that a . person like the plaintiff 
should havea reasonable timetc. go into 
the market and purchase the requisite 
quantity in order jhat he may secure to 
himself’ the profit obtainable on a rising 


. sanie. 
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market. The next date after the 28th, 


with regard to which we have the market. 
tate in tke evidence before us appears to 


.be the 9th September. The evidence ia 
that'on ‘that date jaggery of the same 
quality was sold at Rs. 4-12 pèr maund. 
It ‘would, have been necegsary fer the 
plaintiff to raise the necessary amount for 
the purchase ofa large quantity of jaggery 
to go intothe market and purchase fhe 
We are satisfied that the time tilk 
the 9th September, Would be a reasotiahle 
-time to allow to the plaintiff for this pur- 
pose. Taking it so, it follows, thas, if the 
plaintiff had wanted on the 9th Septem- 
ber, to go into the market and replace the 
goods that he had been wrongfully de- 
prived of, he would have had to pay Re.4.12 
per maund, His own goods have been 
sold, according to the findings undisputed 
here, at Rs. 47 per maund. The rate 
taken by the lower Appellate Court for 
awarding damages is Rs, 4-113 as on the 
28th. Wethink that, taking all the cir- 
cumstances into consideration, to take the 
rate on the 28th would be unreasonable 
and that givingthe plaintiff afew more 
days, for the purpose of making and com- 
pleting his arrangements, the rate on the 
8th September. should be taken. It fol- 
lows from this that the plaintiff would be 
entitled to further damages at 9 pies per 
maund in addition to the amount of 
damages already granted to the plaintiff 
by the lower Appellate Oourt. 


tion, referred to the case of Greening v. 
Wilkinson (1). Thatwasa case of detainer 
and as pointed out by their Lordships of 
the Judicial Committee in Burmeh Trad- 
ding Corporation Ltd. v. Mirza Mahomed 
Ally (2) the principle for the award of 
damages in cases of trover or conversion is 
different to the principle applicable to cases 
of wrong detainer. After all, a Court can 


only do ite best by way of fixing the amount. 


by the grant of which it will seek to 
place the plaintiff as far as money can do 
it, in the same position in which he would 
have been, had not the wrong complained 
of been committed. In this case thefe can 
be to doubt whatever that, in the sixteen 
or seventeen days which the plaintiff would 
have had before the 9th September, he 
would have been able to re-place all the 
goods that. had been lost to him, by going 


D (1835) 1 Car. & P. 625, 171'E. R. 1344; 38 R."R. 
o STA 130;4 0.116; 3 Sar. P. OQ. 7.632 (P. 
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into the market and purchasing in} same, 
That, therefore, we must gegatd "as the 
proper measure of damages,n this case. 
Mr. Lakshmanna also contended , that in 
the present case the defendant was the 


agent of the plaintiff and, therefore, in a . 


fiduciary. position, His eentention, appa- 
rently is that with regard to a person in a 
fiduciary position the rule as to damages 
must be different to the rule with respect 
to other persons or  wrong-doers. It is 
impossible generally to agree fo any such 
proposition. There may, no doubt, be, in 
the circumstances of the wrong-doer having 
been a person in a £fduciary charaaoter, 
room for raising certain. presumptions ; 
but no such circumstances appear in the 
present case and there is no *room, on the 
facts and circumstances of the case before 
us, for invoking any such presumption, the 
articles being ordinary artieles of mer- 
chandise and there being no question as 
regards the quality or otherwise. And it 
is impossible inthis case to say what the 


‘particular legal position of the wrong-doer 


was a8 tothe amount to be awarded to the 
plaintiff for the loss of his property and 
that alone is what we are concerned with 
in a ease for damages for wrongful con- 
version. The same principles which we 
have adopted has been indieated and en- 
unciated in the case of Manchubhat Naval- 
chand v. John H. Tod (3) by Mr. Justice Far- 
ran, delivering the judgment of the Oeurt. 
He egys at page 635*:—'" In the case of 
articles of common merchandise, the state 
of the market subsequent to the sale would 
füord the criterion by which to fix the 
loss". After all in this country the damages 
have*tobe fixed not bya Jury but by the 
Gourt. itself and the Court can only do so, 
taking into consideration all the circem- 
stances; and so doing we have arrived at 
the conclusion already stated. The decree, 
therefore, passed by the lower Appellate 
Oourt will be modified in the manner sug- 
gested andewe understand that by ao cal- 
culating the amount that would be payable 
byethe defendant to the plaintiff would be 


Re. 500-4-0. The decree of the lower Appel- . 


date Coyrt will be modified accordingly. 

In the circumstances of the case we make 

no order as to costs of this second app®al. 
V. N. Y. ` Deeree modified. 
(3) 20 B. 633. 
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MADRAS HIGH COURT. 
CrvinL REVISION PETITION No. 678 or 1827. — 
+ * March 19,1928. 


Present:—Mr. Justice Jackson, . E 
NARASIMHALU NAIDU-—PnraINTIFF 
. (^o—ÜPETUTIONER 


versus. i 
NAINA PILLAI AND ANOTHER— DEFENDANTS 
—KRBSPONDENTS. |, 

Goniraot “Act {Z of 1872), s. 23—Complaini for 
criminal breach of irust—Ezxeeution of promissory 
note by accused to complainant —W ithdrawal of com- 
plaint—Validity of promüsory note—Stifling pro- 
secxtion. . . 

There is nothing illegal or opposed to public 
policy wheres a person accused of criminal breach of 
trust or misappropriation acknowledges his liability 
antl executes a promissory note to his creditor for 
the amount due. And it cannot be inferred from 
thee mere fact that the complainant withdrew his 


complaint on receiving the promissory note, that _ 


there was a contract that he should do go. 

Flower v. Sagler (1) and Dwijendra Nath Mullick 
v. Gopiram Govindaram (2), referred to. 

Petition, under s. 25 of Act IX 1887 
praying the High Ooust to revise a 
decree of the Court of the Subordinate 
Judge, Chingelput, in 8. 0. S No. 435 
of 1926. ; f 

Messrs. V. C. Veeraraghavachariar and R, 
S. Viswanatha Ayyar, for the Petitioner. 

Messrs. K? P. Padmanabha Pillai and 
V. Rajagopalachari, for the Respondents. 


JUDGMENT.—Suit for Rs, 480-5 due 
ona’ pro note executed by lst defendant 
to plaintiff's assignee, 2nd defendant. The 
lower Court dismissed the suit an 
plaintiff petitions in revision. j 

The plaintiff ghad filed a complain? 
alleging criminal misappropriation as part 
of the offence of criminal breach of frust 
against the lst defendant. Thereupon’ 
the ®t defendant executed a pro-note to 
9nd defendant which she assigned to 
plaintiff. The learned Subordinatee Judge 
finds this to bea contract against public 
policy and has dismissed the suit, The 
facts are to be found in Ex» O, the 
defendané to the 


t frugb.sseeseene mme to pay P ihe e 


amount due tO  you.............. have 
-aused* to be transferred to you a 
bond (the suit pro-note)—if there is a 
‘preach of faith, I subject myself. to 
criminal punishment’. And the letter from 
9nd defendant, Ex. B, is to the "same 
effect, ‘ . 
There is nothing against publie policy 
ifta person accused of breach of ‘trust 


' or misappropriation chooses to acknow- 
> . ° 
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ledge the liability and refund the amount, 
And if after receiving the ambunt the 
complainant withdraws from the. prosecu- 


_tion of his complaint it need not netessarily. 


be presumed that? there was a contract 
that ‘he should do so. A á 
Dishonesty is necessary ingredient in 
criminal breach of.trust; that is to ‘say, 
the jntention of causing wron:ul gain or 
loss. Often the best evidence of steh 
intpnfion. is the fac? that ths complain- 
ant has incurred the loss, and the accus- 
ed has«enjéyed the ‘gain. If the accused 
restore the money, that evidence dis- 
appears. It does not necessarily follow that 
the accused is innocent; what actually 
was his intention must be found accord- 
ing to all the circumstances of the case. 
but it may well happen that, when the 
evidence of his still retaining wrongful 
gainis no longer available, the proof of 
dishonesty will be too weak to justify 
the further prosecution of the case, The 
complainant may then choose to drop 
out butthat by itself neither ends the 
ease nor acquitsthe accused. The Magis- 
trate with due regard to public interest 
proceeds under s. 252 (Criminal Proce- 
dure Code) and only discharges the accus- 


. ed under s. 253 if he finds that no case 


has been made out. 

In this case it eannot be said as the 
learned Subordinate Judge says that the 
gonsideration was the withdrawel of a non- 
compoundable offence. In the first placa 1st 
defendant clearly stateg*in Ez. O that if 
there is breach of faith he will subject him- 
self to criminal punishment. In the second 
place. an offence, or rather complaint, 
cannot be withdrawn under Chap. XXI 
of the Code. The lst defendant merely 
did his best to make it clear to the 
plaintiff that he had no dishonest intention, 
and that view of the fact seems to have 
been Accepted by the Magistrate, tor nothing 
more was done. 

There 48 nothing in -all this against 
publie policy. On the contrary if honest 
people delay paying their dues or render- 
ing ‘their accounts so as to make their. 
creditors think them dishonest, it is in 
accordance with public policy and to the 
best interests of all concerned that they . 
should take the earliest opportunity of 
putting themselves right with the world. 

The pldin factg of this cese hardly 
require’ to be illuminated by ruliugs. ..- 

Cotton, L, J., in.» Plower-v. Saddler: (1) | 
observes that when a just debt actually- 

(1) (1883) 10 Q. B. D. 572 at p, 576. 


x 
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exists,.and where the tiansaction between 
the parties involves a‘ civil liability. as 
e well as 
debtor give 
is not stifling a prosecution. ` Dwijendra 
Nath Mullick v. Gopiram Govindaram (2) 
bears a resemblance very much on all fours 
-with’ the present case. . ee: 
Muthuveerappa Chetti v. Ramaswami 
Chetti (3) and Amjadgnessa. Bibi v. Rahim 
Bakhsh Sikdar “a proceed on ehe 
assumption. that something illegal . has 
. been done, but in this case'therb is no 
ilegality. ` ` i 
Itis clear on the 
defendant is liable ` for: plaintiff's claim 
"and I decree accordingly with costs through- 
out as against - lst defendant reversing 
the decree of the lower Court in that 
' respect, ` : i 
Iam not prepared to 


a mere intermediary. 


“YN. V Decree modified, 


90; A. I. R. 1926 Cal. 59. : i 
(3) 34 Ind. Cas. 401; 40 M..285; 31 M. L. J. 264. 
DE a o 713; 42 O. 286; 19 O. W. N. 383; 21 
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MADRAS HIGH COURT. 
Crvit Revigion Petition No. 1644 or. 1927, 
: December 11, 1928. ` 
` Present:—Mr, Justice Ramesam and 

Mr: Justice Venkatasubba Rao... . 
P. A. SUNDARA AYYAR—PzTITIONER 
"n 3 . versus ‘ 
Trae BOARD ror HINDU RELIGIOUS 
ENDOWMENTS, MADRAS—* : 
RESPONDENT. K 


Court Fees Act (VII of 1870), as amended by 


' Madras Act (V of 1922), Seh. Il, Art. 17—Madras 


Hindu Religious Endowments -Act (II of 1927), s. 84 
Application to set aside decision of Board— Article 
applicable. - : NIE LO 

. "The Court-fee leviable on-an application to modify 


. or set*aside the decision of.the Board.of Commis- 


J 


sioners for Hindu Religious Endowments, under 
s. 84 (1) of the Madras Hindu Religious, Endow- 
ments Act is Rs. 15, whichis the Court-fee payable 
on a pláint. under Art.-l7. (1) of Sch. II of the 
Madras Court f'ees. Amendment Act, 1922, Arts. 17-A. 


and 17-B are not*parts of Art. 17 and-cannot apply to _ 


such an application. lp. 159, cols2; p. 160, col. l1] * 
Grodasankara V alliaRajah v. Board of Commissioners 
of Hindu Religious - Endowments, Madras 
dissexited from. E , : : . 
Petitions, under s, 118 of Ast V of 1903 


prend -a *criminal act, for ‘the. 
o security to his «creditor. 


facts ‘that the Ist 


‘interfere in the. 
case of 2nd defendant who obviously was . 


89 Ind. Cas. 200; 53 O. 51; 29 C. W. N. 855; 42 O.. 


(1); » 
.1929 Mad, 88. 


157 


and 's; 107 of the GoferBment of 'India 
Act, praying the High Coutt to revise the 
orders. of the. District Court? . South 
Malabar, Calicut, in O. P. Nos. 42, 53, 80, . 
169,24 of 1927, 131 of 1926, 159, 70, 110, 
126, 55 of 1927 and 2 and 82° of 1928 
respectively. - AN < 
. Mr.P.G. Krishnaiyer, for the Petitioner. 
The Government Pleader, Mr. P. Venka- 
taramana Rao, for the Respondent. 
f JUDGMENT. . ; 
Ramesam, J.—These revision peti- 
tions are filed againgt the orders of the 
District Judge of South Malabar in O. P. 
Nos. 42 of 1927, 131 of 1926, 159, 110. 
126, 55, 53, 80, 169, 24 and 70 of 1927 
and 2 and 32 of 1928. The' point for 
decision is what is the correct Court-fee 
payable on these petitions ynder s..84 (2) 
of the Madras Hindu Religious Endowments - 
Act IL of 1927. Under Sch: II of the said 


_Act the Oourt-fee on an application to 


modify or set @side the decision of the 
Board of Oommissionersfor Hindu Reli- 
gious Endowments under s. 84 (1) of the 
Act is the Court-fee leviable on a plaint 
under Art. 17, Sch. II of the Madras Court 
Fees Amendment Act, 1922. The right to 
apply to set aside the decision was con- 
ferred by s. 84, cl. (2) when we. refer to 


. Sch. IL of the Madras-Oourt Fees Amend- 


ment Act of 1922, we find there are Articles 
‘numbered 17, 17-A and 17-B. The first 


question that arises is whether ‘Art, 17° 


in the Madras Gourt Fees Amendment in- 
cludes 17-A and 17-B or in other words 


' whether 17-A. and 17-B are parts of Art, 17. 
:, On this point we are referred to a decision 
ef our brothers, Phillips and Odgers, JJ., in 


Godasankara V allia Rajah v. Board of Cgm- 


missioners for Hindu Religious Endowments, 


Madras (1) and as I respectfully differ 
from that decision, I think it is necessary 


“to give my reasons at length. 


When we refer to the practice of either 


^ the Imperiél Parliament or the Imperial 


Legislature f India or thelocal Legislatures, 
we®find one definite rule. of practice in 


- numbering seetions of enactments, this 


fracticewbeing to adopt the small letters 
of the English alphabet (a), (b) and .(c), 
etc, to denote parts of a sectfon and. if 
further sub-divisions arerequired to use the 


. Arabic. numerals with or without brackets | 
"but.where a new section is required to, 


be inserted between two sections and where 
they consider itedesirable not to alter the 
(1) 113 Tad. Gas, 88; (1928) M. W. EN; 809; A. RS 


a . 


^ 
188: 
e. 
numbernof4hesections, they add the capital 


letters of the English alphabet, A, B, C etc.,. 


without brackets to the Arabic numerals. 
Thus if anew section is required between 
ss 17 and 18, they uge 17-A but if s.17 
. contains only one clause and requires 
another sub-seetion they would number 
the old section as 17 (a) and introduce a 
new sub-s.À7 (b). The practice is so well- 
'. established that it ig impossible to imagine 
“that any Legislature is ignorant of it. I 
now proceed to give illustrations of this 
method of adding to enactments to show 
.how conclusive it is against the view that 
cl. 17-A -afd 17-B can be parts of 
cl.17, Inthe Court Fees Act VII of 1870 
the Imperial Legislature found it neces- 
sary to introduce a number of sections 
dealing with Oourt-fees relating to Probate 
“and Letters of Administration and certifi- 
eates of administration. They found that 
these sections would properly come be- 
tween ss, 19 to 20. They, therefore, 
added ‘ss. 19-A .to 19-K, these lettere 


being added without any brackets. That: 


these cannot be regarded as parts of s. 19 
. is clear “from the fact that they are so 
. different in their nature from s. 19 that 
the Legislatupe found it necessary. to put 
them in a separate chapter and numbered 
the chapter as Ohap. III-A. Now at cannot 
‘be suggested that Chap. III-A is part 
of Ohap. JIT for if the 
intended the new. chapter to be part 
of the old and not a distinct chapéer, 


. all that they had to do was merely to: 


add the sections to Chap. [il with such 
method of numbering. them as they liked, 
Mut not to group all these new sections as 
an additional chapter. Thus we see that 
‘Ohap. III-A and ss.19-À to Jy-K cannot 
be partSofs.10 Exactly the same thing 
. happened in the Indian Penal Code where 
ss. 120-A and 120.B are added as parts of 
''a new Chap. V-A and similgrly ss. 171 A 
' to 171-I are added being made parts, of a 
enew Ohap. IX-A. In the Oriminal 
dure Oode, we have gof Ohap. XLIV-A 
consisting of ss. 528-A to 528-Dnd in the 
Government of India Act of. the Imperial 
Parliament, we have got Part VI A enact 
. ing s. 84A and other sections. In the 
above instances it is not .possible to say 
that the *sections described by Arabic 
numerals with the capital letters are parts 


of the preceding sections described by: 


-the numerals only. Section 546A pf the 
Criminal Procedure Oode is, added in 
Chap. XLIII whereas s. 516"remains in 
* Ohap, XLII. This instance differs from the 
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prior instances in the fact that whereas 
in the former group ef instances a new 
chapter with new sections is added, in 
this case no new chapter is added but only ` 
a new section and we have got, as. 516 and 
516-A allotted to different ehapters showing 
that 516-4 is never thought of as part of 


. 516. A similar example is that of s. 129-A 


“of the Government of India Act whieh is 
added to Part XII? where as s. 129 re- 
remains in Part XI. Coming to Madrag 
Acta, in Att VI of 1922, the Act succeed- 
ing the one we are dealing with s. 7 
says: “Afters 19 the following shall be 
inserted, namely, s. 19-A”, the margina 
nete being “Addition of a new s. 19-A" 
amd if the Statute Book of the ‘Imperial 
Government from 1837 up to now is exa- 
mined this isalways found to be praotice, 
the description of the marginal note of 
such sections denoted by the addition of 
capital letters being that of new sections. 
As.an example I may mention 8. 2 of Act 
XVI of 1919 which adds the new ss. 11-À 
and 11-B to the Indian Naturalization Act 
of 1852. The marginal note is ‘insertion 
of new ss. ll.A and 11-B." Where new 
sub-sections are intended to be added to 
a section, this method is not adopted, as 
for example, 5.4 of Madras Act Il of 1921 
which amends the District -Municipalities 
Act of 1920 and adds new sub sections to 
s. 368 of the main Act, the original section, 
being renumbered as sub-s. (1) and sub- 
ss. (Py to (5) being newly added. Sueh 
additions to a section are always described 
as Bub-sections and pot as new sections. 
The object of the method is to create new 
numerals between twoconsecutive numerals; 
which- is merely a device of the Legis- . 
lature intended not to disturb the number- 
ing of the sections in the Statute, so much 
so, that sometimes where sections have 
been repealed, the numbers of the repealed 
‘sections remain -unutilised and lower down 
a new section is added with the letters of 
the English alphabet. 1 am, therefore, 
clear that L.-A and 17. B cannot be regarded 
-as part of 17 but only. as new sections. 
From a perusal of the judgment ‘of our 
brothers Phillips and Odgers, JJ., we are 
led to conclude that ‘these considerations 


- have not been relied on. befpze them and: 


second]y, that, in some -portions of the 
«judgment, the. capital lettere A and B are. 
referred to with brackets, as 17 (A) and 
17 (B) which ie nota correct description 
of the. articles in question. I am not 
aware of any instance of bracketing the 
capital letters of tHee English alphabet in 
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enactments. The first conclusion, thcrafore, 
I come to is that eve should look at only 
Art. 1% of the Act. The learned Govern- 


ment Pleader referted to certain considera- : 


tions such as the schemeof the Religious 
Endowments Act, of the scheme of the 
Court.Fees Act of the history of Arts. 17, 
17-A and 17-B as eompared with the 
Art. 17 of the Court Fees Act of 1870. I 
do not see anythfng definite im these 
considerations to induce me to come to a 
different conelusion.* ` ve 35 


Now coming to Art. 17, all that we have 
got to do is to take the Oourt-fee men- 
tioned in that Article and accept it as the 
Courf-fee for an applieation undér s. 84 
(2) of the Religious Endowments Act, for 
the sehedule to the Religious Endowments 
Act does not require us to apply Art. 17 
of the Madras Oourt Fees Amendment 
Act but only requires us to take the 
Court-fee mentioned there and use that 
as the Oourt-fee for the applicatien in 
question. Thus in the first instance, we 


have not got to read the first column of - 
Art. 17. In the first instance, our busi- - 


ness is only to take the third column and 
take the figure mentioned there. We have 
nothing to do with the discussion whe- 
ther the description in the first column 
-of Art. 17 is applicable to an application 
under s. 84 (2). I have referred to thig 
matter at this length because a good deal 


of argument has- been addressed to us ag. 


to which description in the first column, 
that is whether the description in 17 or 
l7.A'or 17-B, is best applicable to an 
application under s. 84 (2). But it seems 
to me that this is an erroneous process. 


: We have nothing to do with the de- 


scription in the first column of Art. 17 or 
17-À or 17-B. The argument was atl dress- 


ed to us with a view to induce us. to 


hold. that in this particular Amendment 
Act Art, 17 includes Arts. 17-A and I7.B 
and that only by so holding we could get 
to some description in the. firs? column 
_ applicable to the application in question. 


But as a matter of fact, we find none of- 


the descriptions in the first ‘column of 
Arts. 17, 17-A and 17-B is applieable to 
the application in question, because all 


these. thre articles deal with a plaint or. 


a memorandüm of appeal, whereas we have 
got to do with an application and there is no 
section in the Religious Endowments Act 


saying that an application should be. 


numbered as a suit as we find in the 


Second Schedule to: the Civil Procedure. 


-@ 
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Code relating to arbitration.* See for in- 
stance cls 
‘examples oeeur in other enactments, for 
example see s. 83 of the Probate» and Ad- 
ministration Act. We have nothing of 
this kind in the Religious Endowments 


_ Act. 


While, therefore, holding fhat either Art. 
17 or 17-Aor 17-B hag not got to be examined 
to see whieh is properly applicable to an 
application under s. 84 (2) and that mode 
of examining the articles cannot help us. 
for purposes of showing that 17 includes 
17-A and 17-B, we find we have to look at 


19 (2) and 20 (2) Similar | 


the: first column of Art. 17 for another e 


reason. As I said we have got to take 
the figure in the third column of Art. 17 
and if there is only one figħre, there is 
no further question to be discussed. That 


. figure represents the Court-fee for an 


application uider s. 84 (2). Unfortunately, 
we have got two figures in the third 
column of Art. 17, namely, Rs. 15 and Rs, 
50. We have now to choose between these 
two figures and solely for the purpose of 
choosing between these two, I*have got to 
examine the three varieties of suits de- 
scribed in the first column of Art. 17 not 
that any of them does apply to’ an appli- 
cation under s. 84 (2)—for we know that 
none: of them applies— but solely for pur- 
poses of making a choice between Rs. 15 
and Rs. 50. However much the three clauses 
dn the first column of Art. 17 are inappli- 
cable, Ilook at them merely to see which. 
comes nearest to the. application in ques- 
tion. am of opinion that Art. 17 (1) 
resembles the matter we are now concefned 
with. By this I do not mean that the 
descripjon in Art. 17 (1) applies to the 


. applieation we are dealing with. I refuse 


to discuss the question whether the word 
"Civil Courts" in Art. 17 (1) applies to 
the Tribunal called the Board of -Commis- 
sioners for Hindu Religious Endowments, 

ile inclined to agree with the view 


¿expressed by my brother Venkatasubba Rao, 


J., in Vanother case that ‘Civil. Courts” 
there would include other and especial Tri. * 
bunals in the land established by the Inam 
Legislature which are not Criminal or Re- ' 
venue Courts, at present l simply refuse 
to distuss the question because the point 
is not whether any of the three sub- clauses 
of Art. 17 applfes to the matter with which 
we,are now concerned but which resembles 
nearest., As I already said, I think Art. 
17 (1) comes nearest. I, therefore, hold 
that Rs. 15 is the proper fee for all the 


r 


. Qourt. 


* Imperial Aet. 


* 
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petitions whichehave now come. before us 
in the above ciyil revision petitions. Hach 
party wijl bear its own ‘costs in the High 
. Venkatasuhba .Rao, J.—I agree. 
The question to be decided is, in respect 
‘of an application under s. 84. (2) of the 
Madras Hindu Religious Endowments Act, 
what is.the proper Court-fee payable? 
Section 84 reads thus:— ; 
“84 (1) If any dispute arises as to 
whether a math or temple is one to which 
this Act applies or gs to whether a temple 
is an excepted temple, such disputes shall 
' be decided by the Board. ee 
**(9Y A trustee affected by a decision under 
Sub-s. (1) may within one-year apply to 
the Court to modify or set aside such 
“decision but, subject to the result of such 
applicatione the order of the Board be 
final.” | | . r 
. Unders. 81l the proper fee for such an 
application -is that set forth in Sch. II of 
_the. Act. Now turning to that schedule, 
the material portion reads thus: 
~ “g4 (2). Application to modify or set aside 
the decision of the Board under sub.s. (1) 
The fee lewiable on a plaint, under Art. 17, 
Sch. II ofthe Madras Court Fees Amend- 
ment Act, 1922." l : 


What we aré called on. to construe, is the 
expression "Art. 17" in the above column 
3. The Madras Court Fees Amendment 
Act contains Arts. 17, 17-A and 17-B. The 
short question is, does the reference to 
Art. 17, include 17-À and 17-B? My 
.learned brother has fully set forth the 
numerous instances to which we hav® been 
referred, .which show by their variety, 
` thåt there is a well-recognised method of 


sess. . 


creating new numbers by affixing capital - 
.letters to pre-existing figures. Bhus, new: 
sections are inserted without disturbing ` 


the original arrangement, the object of the. 
device .being, to. avoid imposiag a needless 
strain.on & mind which hag learnt to 
associate certain sections with certain 


numbers, If thisis remembered 17-A and . 


.17-B are in fact new figures and they can 
no more mean 17 than they can mean 18. 
The learned Government Pleader refers to 

thé history of the section and says 
that 17, 17-A and 17-B of the Madras Act 
correspond to the original 17. of the 

his, in my opinion, is 
quite beside thepoint. '[he reference in 
the-Religious.Endowmenfs Actis to s. 17 of 
< the Madras Aet. What does s. $7*inethat 
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opinion that 17 dóes not include 17-A: and 
17-B. 


. For the petitioners it is contended that 
the Article applicable*is 17 (1) whjch fixes - 
a fee of Rs. 15. The Government contends, 
onthe other hand, that the Article applic- 
able is 17-A (É) or 17-B. What the Govern- 

. ment Pleader saysis this. You must,look 
at the nature of therelief asked for in the 
-application filed under s. &4 (2) and then 
turn éo the three Agticles (17, 17-A and 
17*B), to find out which of them applies. 
Under the terms of s, 84 (2), the aggrieved* 
party is required to apply .to the Court to 
modify or set aside the decision of the 
Board. Itisimpossible to hold that either 
17-A (1) or 17-B deals in terms with such a 
relief, Asa matter of fact, noneeof the . 
three: Articles to which we have been ' 
referred, literally applies to an application 
of the kind with which we are dealing. We 
cannot, therefore, usefully apply the test: 
suggested by the Government Pleader. 
-That isa further reason for holding that 
we must confine our attention to the. 

- Article expressly indicated in the schedule 
to the Religious Endowments Act and 
that Article is, as I hav said, Art. 17.. 


The learned Government Pleader 
Strongly urged that the Legislature meant 
to include 17-A and 17-B. He may be right 
butitisour duty to gather the intention 
from the words employed and I must 

*say that, if his contention is correct, apt 
language has.not been used. 


Then turning to 17, there are three sub- 
divisions, the second urtd the third of them 
being utterly inapplicable. Then remains 
the first sub-division and we are driven to 
apply it, forthe sole reason that it is the 
most reasonably appropriate part of the 
Artige. E. 


V.N. Y. Order accordingly. 


.eonnection mean? I am clearly of the - 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
QaiwINAL Revision No. 271 or 1928. . 
August 23, 192s, 
Pres?nt ;—Mr. Findlay, J. O. 
* GOPALDEO—Aprticant 
versus 
RATNI—Now KAPPLIOAWT. : 
Crimiftal Procedure Code (Act V of 1898, se L88— 
Maintenance order—Discontinuance of ogder, grounds 
for—Single act of adultery, effect of. e 
Before an order’ passed under s. 488 of the 
Criminal Procedure €ode in fawour ef a wife can 
be disturbed, the applicant has to satisfy the Court 
that his wife has, under sub-s. 5 of the section, be- 
come disentitled to the continuance of the allow- 
ance. - 
A solitary act of adultery on the part ofthe wife 
wilt not entitle the husband to discontinue a main- 
tenance allowance already fixed by the Court under 
S. 488, Criminal Procedure Code. 


Application for revision against an order 
in Miscellaneous Criminal Case No. 13 of 
1928, dated the 22nd May, 1928, in the Court 
of the Sub Divisional Magistrate, Nagpur. 

Messrs. M K. Padhey and Y. V. Jakatdar, 
for thé Applicant. f 

Mr. W. R. Puranik, for the Non-Appli- 
cant, 


ORDER.—The applicant Gopzldeo 
Raghvi applies for revision of an order of 
the Sub Divisional .Magistrate, Saoner, 
dated the 22nd of May of this year, order- 
ing him to pay certain arrears of main- 
tenance allowance to the non-applicant, 
his wife Musammat Ratni. The latter 
woman obtained an order in her favour on 
the 10th of October, 1923, and she had, in 


. due eotrse, applied for payment of the 


allowance for three months from the 10th 
of Dacàmber, 1927. ` 

The applicant, as on previous occasions, 
oncs more raised the contention, hitherto 
unsuccessful, that the.non-applicant was 
living in adultery, and it is undoubtedly 
true that, about the 8th of March, she had 
advanced some seven months in pregnancy 
but says that she had meanwhile had 
intercourse with her husband, The lower 
Oourt, after a careful survey of the evi- 
dence, has disbelieved the contention of the 
&applicant that she was living in adultery 
with one Pandya Mahar, and his review of 
that evidence is;in my opinion, unexcep- 


tionable. I agree withthe Magistrate that, 
if therf ware . truth in this alleation 
Pandya * would undoubtedly, when 


accused, have attempted to save himself at 
the expense of the non-applicant. Even, 
however, if I assume that the non-appli- 
cant's present pregnancy was the result of 
B single act of -adultery,.wnich is the 
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* utmost extent I can go to in favour of the 


present applicant on the ‘evidence on 
record, I eannot see that the applicant's 
_ease at present is much advanced. 

I have been referred toa detision of the 
Madras High Oourt in Ponnayee v. Periya 
Mooppan (1) in which Benson and Miller, 
JJ., were not prepared to interfere with the 
discretion exercised by sa Magistrate in 
refusing to grant the maintenance 
allowance because the applicant, therefore, 
hai beet guilty of adultery with a low 
caste man and ‘had been outcasted in 
consequence. Thatdecision appears to me 
quite inapposite in the presènt case. ° Iam 
not concerned with the order of main- 
tenance which has been passed long ago. 
Before that order can be disturbed, the 
applicant has to satisfy the,Court that his 
wife has, under sub-s (5) of s. 483 of the 
Oriminal Procedure Oode, become disentitl- 
ed to the econtinuance of the allowance? 
and this he has most certainly not done in 
the present case. His attempt to dispute 


the payment of the arrears seems only one. 


more vexatious effort to avoid a' respon- 
sibility which has already, been imposed 
upon him in the previous proceedings, 

Isee no reason, therefore, to interfere 
with the order of the Magistrate for the 
payment of the arrears in question, and 
the present applieation is dismissed. In 
the cricumstances of the case, I order 
the applicant to pay to the non-appli- 
cant Rs. 10 in respect of costs to cover 
Pleader's fees and the like, which she must 
have incurred in this Court. 

G. R. D. - Application dismissed. 
ny ae I85; 18 M. L. J. 150; 3 M. L, T, 409; 7 Or 
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NAGPUR JUDICIAL COMMÍS- 
SIONER'S COURT, 
Brest Civin APP£AL No. 97" of 4997. 
M Sane 1928.* . 
‘resent:—Mr. Findlay, J. O. . 
Mr. Prideaux, ré Uk AP 
Muszmmat DHANNABAI JOHRI— 
Dzo&kEE-HoLp sRe—A'PPESLLANT 3 


e ee versus 
-KESHRIOHAND JOHRI AND, ANOTHER — 
e = Jfoguent DE To&s—RESPoNbDENTa, ° 
Civil Procedure Code (Act V of 1908), O. XXI, v. 10 
—Ecxecution of decree—Compromise decree—Hrequ. 
Court, power of, te consider terms Uf compromise,te 
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Inthe case of a compromise decree, in order to 
"properly understand and give effect to “it, the 
Executing Court is entitled to look behind the 


decree, and consider the terms of the compromise. [p. 
163, col. 1.] : 


Joyanuddiy Khan veJamiruddin Sarkar (1), fol- 
lowed. 


Appeal against an order in Execution Case 
No. 23 of 1919, in the Court of the Addi- 
tional District Judge, Nagpur, dated the 
30th April, 1927. : : 


Sir H. S. Gour, Kt’, Méssre, RAN. Padhye 
and G. S. Brahmarakshqs, for the Appellant. 
Mr. V. V. Bose, for the Respondents, 


JUDGMENT.—In Civil Suit No. 23 of 
1919 in the Court of the Additional 
District Judge, Nagpur, the appellant 
Musammat Dhannabai sued the respondent 
Keshrichandand one Manmal now represent- 
ed by his widow Manahai, for partnership 
accounts and for the recovery of certain 
profits as well asfor division py metes and 
bounds, and possession of the plaintifi’s 
alleged share in the immoveable property 
concerned, as well as for the recovery of 
ornaments epecified in schedule G. After 
the case had reached the evidence stage, a 
compromise Was arrived at, the terms of the 
compromise are on record. Under it, the 
present appellant was held to beentitled to 
a 3annas share, the defendant No. 1 to a7 
annas share and the defendant No, 2 toa 6 
annas share. It was further agreed that the 
first defendant should transact all the 
business of the firm, balance the accounts 


and render them when asked, Other terms® 


as to the amount of money, the plaintiff and 
the second defendant might spend °for 
the construction of atemple and of a- 


“bungalow, were also included, as well as 


various miscellaneous matters which itis 
unnecessary to specify here. Theedecree 


. passed in the case by the Additional District 


Judge cannot be described as a peculiar- 
Ty clear or lucid one. Itis in these terms: 
"It is ordered and declared ine terms of 
compromise that the plaintiffis entitled tog 
annas share only in the moveable and 
immoveable property belunging to the firm 
of Ramkaran Hiralal noted on reverfe and 
*her elfim for ornaments is dismissed as 
fully satisfied out of Court." Further, 
orders were passed in the decree as to costs 
in accordance with {he terms ot tlie com- 
promise, ° A : 

The present appellant attempted to 
execute this decree in tHe lower Court, 
and the Additional District Judge," who 
was not the same Officer as the one who had 
pageed the deeree in the suit, held that the 
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application for execution did notlie. The 
main prayer in the execution was that the 
,decree-holder should be put in joint posseg- 
sion of hershare, that the profits should be 
ascertained and her share thereof credited 
to her in respe&t of the period ending in 
Dewali 1925, and that these profits and 
other items should be paid to her. The 
applic&tion for execution was opposed on 
the ground that merely aedeclaratory decree 
had “been passed which was incapable of 
execution, and the Additional District 
Judge upheld this contention and diemiesed 
the execution application. 

The appellant has now come upto this 
Court on appeal, and in this connection our 
attention has been drawn to the factethat 
the appellant prayed in the lower “Court 
that, ifthe decree were considered as not 
embodying the terms of the compromise 
it should be amended under s. 152 of the 
Civil Procedure Code. We may at once 
say that the terms of the compromise were 
not over-lucid and that it remains a matter 
of some difficulty as to whether the inten- 
tion of the parties was that "the appellant 
should be put in formal joint possession of 
the share she was held to be entitled to, As 
we, however, read the compromise, particu- 
larly inconnection with the pleadings of 
the respective parties in the suit, it seems 
to us clear that the defendantsdid not 
dispute the plaintiffs right toa 3 annas 
sare Their main and reasonable objec- 
tion was that it was desirablethat the 
first defenfant should remain in sole charge 
of the business, and itseems tous that, 
rightly or wrongly, this was aleo the inten- 
tion of the Additional District Judge in the 
form of the decree he drew up. It has 
been argued before us that the words“ in 
terms of compromise", which occur in the 
decree, necessarily mean that the present. 
appellant is entitled to claim in execution 
the various items of profits and the like, 
which were specifically referred to in the 
compromise, as well as the formal joint 
possessiog of the 3 annas share. We are, 
however, unable to accept this proposition. 
To our mind, it is clear that only a 
declaratory decree was passed affirming the 
fact that the appellant wasentitled toa 3 
annas share only in the estate and busine a, 
and to the incidents that follgwed%herefro =. 
From this point of view, therefore, we agree 
with the Additiohal District Judge that 
the decree is not one capable of execution in 
the way'in which the appellant now seems 
to enforce it. ud onus 

We have been referred, in this connection . 
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to thé decision in Joyanuddin Khan v. unofficial law report. We do imot, however; e 


Jamiruddin Sarar (1) and we are ia fall, 
accord with the proposition I1fid downin 
that ruling. The proposition was to the 
effect that, in the case “of a compromise 
decree, in order to properly understand and 
give effect to it, the Court is entitled to look 
behind «the decree, so to speak,” and 
consider the terms of the compromise. That 
case, however, was of a very different ature 
from the present one. There the decree 
contained the amounts to be ré-paid by the 
respective defendants in instalments, but it 
omitted to include another condition 
relating to the whole amount becoming due 
in default of a single kist. The decision of 
Prideaux aud Kinkhede, A. J Os. in 
Naraindas Bhagwandas & Co. v. Kalyanji 
Mawaji & Co. (2) merely laid down that the 
terms of an award of a private arbitrator, 
or of an adjustment, if susceptible, in 
every detail, toan effective order inthe 
nature of specific performance, can be 
given effect to in the Court's decree, even 
if the original suit was merely declaratory 
in nature. 

Our attention hasalso been drawn to the 
decision of their Lordships of the Privy 
Council in Mehdi Ali Khan v, Ghanshiam 
Singh (3) and it has been urged on behalf of 
the appellant thatthe case in question was 
elosely analogous to the present one. The 
decision of their Lordships was that whete 
8 compromise completely disposes of a suit 
and the termsagreed upon are stich as to 
be susceptible of specific performance 
being granted, no-party to such compromise 
can refuse to be bound by its terms ‘and to 
escaps from his obligations thereunder. 
Their Lordships further held that, under O. 
XXIIt,r 2, Civil Procedure Code, the Court 
was competent to record the compromise 
and to passa decree inaccordance there- 
with. If the terms of the compromise in the 
case quoted be, however, examined, it will 
be seen that they- were peculiarly 
specific and of a kind which coulg at once 
be effectively enforced under a decree. We 
haye been referred toa very similar decision 
of Lyle, A. J. C., of the Oudh Judicial Com- 
missioner's Oourt in  Bisheshar Singh v. 
Muhammad Yasin Ali Khan (4) decided on 
8th December, 14321 published in' an 

(1) 37 Ind. Cas. 916; 210. W. N. 835. e 

(2) 107 Ind. Oas. 525; 24 N. L. R. 55; A. I. R. 4928 
Nag. 173. z 

(3) 104 Ind. Oas. 315; 53 M, L. J. 345; A. I. R. 1927 
P.O 204; 46 O. L. J. 208; 4 O. W. N. 837; (1927) M 
W, N. 723; 29 Bom. L. R. 1376; 39 M. L. T. 300; 32 C. 
W. N. 93; 27 L. W,540 (P.C). ` 

(4) 68 Ind. Cas. 232; 433 0. O, 53; 9 O; T. J. 276; A, 
I. R. 1922 Oudh 150, 
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think that the cireumstancesof the present 
ease bring it within the purview of the 
ruling! of their LordShips of *the Privy 
Council quoted above. As we read the 
. compromise, it was intended to be merely 
one declaring the rights and shares of the 
different parties to the suit,in the property, 
and there are various items in the com- 
promise, which, or» the face of them, would 
be ineapable of execution owing to the 
somewhat vague and general terms which 
are used in the deed in question, . 
Even, however, if the position were 
otherwise and if we were to grant for the 


time being that the decree was a wrong or ° 


imperfect one and did not give effect to 
the intention of the parties, we are of 
opinion that the appellanthas already lost 
her remedy. If she were not satisfied with 


the terms of he decree as passed, she hada * 


remedy by appeal under O. XLIII,r. 1 (m) of 
the Civil Procedure Code, and it is possible 
that the Appellate Court might have been 
able to extract, from the compromise, 
certain of its specific terms capable of 
execution. No such appeal was filed and 
similarly an application for review under O. 
XLVIL. r. 2, Civil Procedure Code, no longer 
lies. Equally so, it seemstous impossible 
to hold that, assuming, for the time being, 
the decree to be a faulty one, it can now be 
corrected under s. 152 of the Civil Pro- 
cedure Code. It is impossible, by any 
“stretch of reasoning, to hold that the 
. Additional Distriet Judge, in the terms of 
the’ decree merely made a clerical 
‘or arithmetical mistake, or an accidental 
slip or omission. It is perfectly obvious, 
on the contrary, that he, deliberately drew 
up a declaratory decree stating what the 
plaintiff's rights were under the compromise 
and, as we have already said, we do not sea 
auy reasor to suppose that the Additional 
District Jadge was wrong in so interpreting 
the compromise in question. Indeed we 
are prepzred,to go further and to afffrm 
» that the attempt of the present appellant to 


execute the decree in the way she gesires, 


to, would, in reality, amount to an effort to 


go behind the compromise and to give her, 


a right to meddle directly in the manage- 
ment ¿of the estate ẹ right which was 
expressly denied her by th8 terms of c]: 
(b) of the compromise. Even, however, 
had this not been so, the time for amend- 
mént of'the decree in the manner in which 
the appellant desiresit to he amended, so 
as to make it capable of execution, has 
.clearly long since passed by and we are of 


“= 
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opinion that fhe Executing Court had no 
alternative but to dismiss the application for 
execution. 

For thede reasons, the appeal fails and is 
dismissed. The appellant must bear the 
respondents’ costs. We fix Rs. 50 as Pleader’s 

‘fees. Only one set of costs will be allowed to 
respondents. ¢ 


G, R, D. Appeal dismissed. 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. - 
OniuiNAL Revision No. 339 or 1928. 

. December 20, 1928. 
Present:—Mr. Ghulam Mohi-ud-din, A. J. C. 
'MANBODH SINGH—Avpuicsnt 

nr) SESS versus e. 
JHABOOLAL AND OoTEELS—NoN- 
APPLIOANTS, 

Criminal Procedure Code (Act V of 1898), ss. 288, 
258—8. 238, whether applicable to enquiries—Accused 
discharged—lIllegality of joint trial, question of, whe- 
ther can be raiacd. 


The provision contained ins, 2330f the Criminal’ 


Procedure Code, relates to trials and not to enquiries 


< into the guilt of thg accused, and as, in a warrant 


case, the trial proper does not begin until the accused 

' is charged and called upon to answer, no question 

: of an illegal joint trial arises when the accused are 

: discharged under s.253 of the Oriminal Procedure 
Code. 

Manna, v. Emperor (3), followed. 


Emperor v, Balwansing (1) and Gunwant v. Empere: : 
' (2), distinguished. - . DNE 
.Applieation for revision in Original 


Revision No. 2 of 1925 dated the 30th June, 


1938, by the Oourt of the Sessions Judge, 


` Hoshangabad. 
Mr. Abdul Razak, forthe Applieant. 
Mr, Fida Hussain, for the Nén-Appli- 
canta. . 
Mr. G. P. Dick, for the Orown. 
ORDER.-—Sub. Judge, Sohagpur, filed 
a complaint against Jhabo$lal, Debisa 
and Premchand in the Court of Sub- Divi- 
sional Magistrate, Schagpar, from whose 
file the case was transferred to ihe file of 
Mr.eSteinhoff, Magistrate First Olass, 
Hoshangabad, who, on 18th February, 1928, 
discharged tbe accused. Manmod Singh 
filed a revision application in the Court 
. of Session, Judge, Hoshangabad, which 
was rejected on 30th June, 19 8. He has 
now moved this, Court e%y meang of a 


. revision application and prays,thbat* the 


District Magistrate be directed to hold a 
further inquiry into the case, ° wes 
e The first point which was urged was 


^f that ‘the joint trial of the three ' accused 
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was contrary to law apd illegal, and 8 
e separate of trialeach accused should -b® 
ordered. In this connection the rulings of 
` this Court repogted as Emperor v. Balwant 
Singh (1) and Gunwant v. Empero? (2) were 
cited. In Emperor v. Balwant” Singh. (1) 
` there was a joint trial of six persons, based 
on a medley of unconnected transactions 
some joint and others several, and in 
Gunwant v. Emperor (2) the scribe and 
the attesting ewitnessesof an alleged forged 
document were tried together. In both 
the cases it was held that the joint, trial 
‘was illegal. But these cases have no 
bearing on the present case, in which there 
-has been no trial at all but only an inguiry. 
As pointed out by Drake Brockman, J. C., 
in Manna v. Emperor (3). "In a warrant 
ease the trial proper does not begin 
until the accused is charged and called 
upon to answer". A Court seized of a 
ease can at almost any point upto actual 
judgment separate the trials of persons or 
offences and inthis case, if the learned 
` Magistrate had come to the conclusion that 
a prima facie case been made out against 
the non-applicante, he could have, if 
necessary, held a separate tria], for each 
accused. Asthe case never reached that 
stage, no question of an illegal joint 
trial arises in this case, There is no prc- 
vision in the Oriminal Procedure Code 
requiring a separate inquiry in respect of 
each accysed person, tha provision contain- 
ed ins. 233 ofthe Code relates to sepa- 
rate trials only, The procedvte adopted 
in thecase is correct and the point urged 
does not affect the inquiry which was 
held. ` 

It was next urged that the' circumst- 
antial evidence oi the following ‘fects 
which prove the offence, wasnot properly 
conbideied :— 

(1) Omission to mention the chitt? in 
the sale-deed. i 

(2) Omission to mention the 
of Rs. 460 and, 

(3f The existence of Ex. P. 5 which is 
partly in the handwriting of the non-appli- . 
cant Jhabboolal. 

The above facts, if correct, may raise a 
sugpicion against the correctpers of the 
date menticn-d in the. receipt -but do 
pot prove ec nclusively that the chitti was 
really antedated. There is no reference 


payment 


4) 4 Ñ. L. R. 718 Cr. L. J. 11. E . 
(2) 38 Ind. Cas, 723; 13 N. L. R, 35; 18 Or, LJ. 


339. 
q D 19 Ind: Cas. 326; SRL, R. 42; 14 Cr, L. J, 
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in. the sale-deed ‘about the chitti but 
there is a reference about a` prévious 
agreement which perhaps, was meant for 
the chittt, Ex. P. 9 which is a listof the 
tenanta who were in arreazs does not 
really prove anythigg. Jnabboolal denied 
the faet that the Ex P, 5 was in his 
handwriting and there is no independ- 
ant,evidence on the point except the 
statement of Kamod Singh who atated 
that a portion of Ex. P5 was writtan 
by Jhabboolal. Uador the cireumStapces 
of this case, no reliance could be placed 
on the statement of Kamod Siagh, on 
that point, when no other evidence was 
adduced on the point. The evidence 
adduced on.behalf of the prosecution was 
carefully considered and the  non.appli- 
cants were discharged, because a prima 
facie case was not made out against them. 
Toe order of discharge is neither perverse 
nor incorrect and, therefore, no interference 
is necessary. 
The application is dismissed. 
G. R. D, Application dismissed. 


NAGPUR JUDICIAL COMMIS- 
SLONER’S COURT. 
First Crvin ArrgaL No. 16 B or 1928, 
October 24, 1328. 
Present:—Mr. Staples, A. J, O. " 
OLIVER RUBY, BROWN awp OTBE&3— 
APPELLANTS 
> ' Versus 
Tag G. I P. RAILWAY COMPANY 
THROUGH THE SHURETARY cr STATE 


rog INDIA In OOUNOIL —R&SPONDENT., | 


Civil Procedure Code (ActV of 1908), O. XXI, v. 1 
— Deposit by judgment-debtor—Payment withheld by 
order of Court—Decree-holder's right to interest. 

Even though a deposit is made into Couft by the 
judgment-debtor of the decretal amount, if the 
judgment-debtor prevents that sum reaching the 
decree-holder, he is really applying for stay or at 
any, rate a partial stay of the execution and, there- 
fore, he should bs held liable for interest until the 
money is available to the decree-holder. e 


e 
Raparaya Shanbogue v. Sherbett Venkatramanayya 
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order of the Additio al  Diefric Judge: 
Amraoti, in execution of the decree passed 
in their favour against the'G. J. P. Railway 
Company, respondent. The only point at 


*issue is whetherthe appellants should be 


allowed interest after the datethe decretal 
amunt was deposited by the respondent 
in Court. The facts of the case are as 
follows: The appellants sued the respondent 
for damages owing to the death of Mr, 
Brown in a Railway accidene and they ob- 
tained a decree for Rs. 60,000 and costs 
in the trial Qourt ori the 13th of July; 1925. 
The present respondent appealed to this 
Court and on the 12th of October, Kotval, 
A.J. O., passedan order thatunlessthe dee- 
ree holders give security thè amount deposit- 
edin Court would not be paid to them. 
Oa the 15th of July, 1926, the present ap- 
pellants applied for execution. On the 17th 
of September, 1926, security was given by 
Jehangir Sorabji on their behalf in the 
shape of land, two bungalows at Igatpuri 
and a fixed déposit of Rs. 30,000 but this 
security was not accepted by the Additional 
District Judge. On the 21st of Septem- 
ber the Railway Company deposited a 
cheque for Rs. 64,255 being the full de- 
cretal amount in Oourt. On the 27th Sep- 
tember the decree-holder, tbat is the pre- 
sent appellants, suggested that the money 
should be deposited in Bank at fixed 
deposit and should not be withdrawn. On 
the 4th of October the Additional District 
Judge sent the amount to the Co-operative 
Central Bank, Amroati, as a fixed deposit 
gor 6 months. On the 9th and i0th of Feb- 
ruary, 1927, the appeal was heard in this 
Couxt aud on the 6th of July, 1927,a modified 


. decree was passed for Rs 35, 866 in favour 


ofthe present appellants with Rs, 96$ ag 
costs and interest at 6 per cent. per annum 
from the 15!h of May, 1923, till the date of 


payment, On the 22nd of September, 1927, - 


the decree-holders, i. e the present appel- 
lants applied for the withdrawal claiming 
Rs. 3.58660 plus Rs. 261 coets and 
R3, 9,369-15 9 interest up to the date of ap- 
pNeation Thejudgment-debtor, that is, the 
present resportdent, denied that. they were 


“liable fðr interest from the 21st of Septem- 


(1) and Amtul Habib v. Mohammad Yusuf (2),distingu- ; ber,-19:6, that is, the date on which” they * 


ished. 
pan from an order of the Additional 
District Judge, Amraoti, dated the 19th 
November, 1927. . 
Mr. C. B. Parakh, for the Appellant. . 
Mr. S. R. Pandit, for the Respondent. 
JUDGMEN T.—Thie is an appeal made 
by Mrs. Brown and her children against the 


made the deposit in Court, 

The lower Courtin execution of the decree ° 
held in favour of the judgment debtor, res- 
pondert that interest should wot be allowede 
after the date of the deposit in Court. The 
lower ‘Court ha$ held that the decree-holders 
weje entirely to blame for the delay in 
furnishing security ‘and again that they 


ou 


wo fg. 


year‘and got interest if that way instead of 
making the deposit for six months only. I 
am not, however, pressed by that reasoning. 
In the first place, as already stated, the 
deeree-holders did find security but that 
security was not accepted by the Court. 
Then it was not, I think, in the power of 
the decree-holders to make a fixed -deposit 
for one year gr to renew the deposit already 
made. Surely the money was not in their 
power, but was under the orders of the 
Oourt,and the Court only could make a 
deposit. The most the dgcree-holders could 
do was to apply to the Oourt for the rene- 
wal ofthe deposit or to make a fixed de- 
posit'for one year. It may be noted that: 
ihe appeal was kept pending for a very 
ong time in this Oourt before judgment 
was delivered. Ij having been heard in 
February it was reasonable to suppose that 
judgment would be delivered in a month 
Or 80, but as a matter of fact it was not de- 
‘livered until July, i. e. after an? interval of 
five months. The fixed deposit for six months 
would not expire until the 4th April, 1997, 
and it would be reasonable to imagine 
that the appellate judgment would be de- 
livered before the date of the deposit expired. 
I do not think, then, that the decree-holders 
were in any way to blame for not apply- 
ing for the renewal¢of the deposit. 

The lower Court has followed the rulings 
in Ramaraya Shanhogue v. Sherbett Ven- 
katramanayya (1) and Amtul Habib v. Mah- 
ammed Yusuf (2)and has held that interest 
cannot run once the deposit has been made 
in Oourt. I would point óut that a deposit 
by the judgment-debtor in Court woudd 
mean a deposit of the money for payment 
tothe gecree-holder, but when on an ap- 
plication of the judgment-debtor the money, 
although deposited in Court is not evail- 
able to the decree-holders and it ito be 
kept in suspense under theorders of the 
Court, I do not see why interesj should 
not run, It is true that the lower Court 
tried to evade the difficulty by Sending 
the money to the Bank as a fixed deposit * 
and allowing interest on that deposit to 
the decree-holders, but that, I think, ¢ was 
an evasien and was not really an answer to 
the question. I am of opinion that even 
though a deposit is made by the judgment- 
debtor into Court of the decretal amount, 
if the judgment-gebtoreprevents that sum 
reaching the decree-holder, he is really 


(1) 50 Ind. Cas. 
26 M, L. T. 295. 
(3) 43 Ind, Cas, 520; 40 A. 125; 16 A. L. J. li 
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410; 42 M.'576; (191) M. W. N. 458; 7 
e. e : 
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applying for stayor at any rate a partial 
stay of the execution and, therefore, he 
should be held liable for interest’ until 
the money is available to *the decree hold- 
érs. Then Pthink, it was not for the décree- 
holders to apply to the Court to place the 
money in fixed deposit in a Bank toe secure 
interest, but it was rather for the judgment- 
debtor, who made the deposit, to make 
such ah application, so that thee money, 
might no lie idle. Again,it may be noted. 
that tle original decree was suspended by 
the Appellate Court, and in the appellate 
decree it fs cléarly ordered that interest 


` Shall run from the 15th of May, 1923, till the 


date of payment. Now the date of pay- 
ment must, I think, mean payment to the 
decree-holder and not merely deposit in 
Court on a condition that the money would 
not be made over to the decree-holder, 
that is, payment must mean effective pay- 
ment. 

Again, it was urged that the decree-hold- 
ers made an undue delay in making their 
application to withdraw the amount of the 
decree, but, as already noted, the appellate 
judgment was not delivered until the 6th of 
July,1927, and probably did not reach the 
lower Court for a week or later. The 
decree-holders were not living in Amraoti 
and it must have taken some time for them 
to be awareof the result and they actual- 
ly applied within a little over two months. 
I do not think this can be considered an 
undue delay. 

ITamof opinion that the order of the. 
dower Court*is incorrect and that the decree- 
holders, the present appellants, « should 
be allowed interest as .directed in the 
appellate judgment till the date of pay- 
ment, that is, till the date they applied for 


‘the withdrawal of the decretal amount. 


Cogts of this appeal will be borne 


the respondent. I fix Pleader's fee at 
8. 50. . 
G R.D. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS- 
, SIONER’S COURT. 
Civin Revision No. 123-B or 1928. 
"ARP October 30, 1928. ` 
- Present :—Mr. Prideaux, A. J. C. 
. Sheikh MOHAMAD—Apreuicant 
. versus ° ` 
PANDURANG AND oTHE88— 
Non APPLIGANTS. : 
Civil Procedure Code (Act V of 1908), s. 15,0. 
I, rr 60, 61—Objection proceedings—Finding of 
title, effect-of, on regular Suit—Revision—Other regredy - 
` open—Interference—Finding of fact. 

In objection proceedings under O. KAT, rr. 60 and 
61 of the, Code of Civil Procedure, the Court has to 
find out who is in possession and a finding as 
to title in such an enquirydoes not bind the Court 
in the regularsuit brought by the aggrieved party. 

Sardhari Lal v. Ambika Pershad (1), Najimunnessa 
Bibi veNacharuddin Sardar (2) and Hamid Bakhut , 
Mozamdar v. Buktear Chand (3). ; 

The Court of Revision will not interfere ordinarily 
where there is some other remedy open to the ag- 
grieved party and where no great injustice or incon- 
venience will follow from its refusal to act. 

Ramchandra Fate v Shridhar (4) and Samsherkhan 
v. Abdul Sattarkhan (5). ; z 

A finding of faot cannot be interfered with in 
revision unless it is opposed to the evidence or is: 
based on meagre or little evidence or on disregard of 
evidence. 


Application for revision of an order of: 
the Sub-Judge, Second Class, Pusa, dated 
the 27th February, 1928, in Miscellaneous 
Case No. 138 of 1927. 


Mr. S. Y Sharuf, for the Applicant. 
Mr. D. R. Bazi, for the Non-Applieants. : 


ORDER.—In, this case the non-appli- 
cant (decree-holder) obtained a ‘decree in 
Oivil SaitNo, 379 of 1927, on 22ad June, 
1927, against Sheikh Nur and Sheikh Hayat, 
He attached in execution of that decree 
fields Survey Nos, 40, 69 (half share) and 210. 
(one-third share) aud houses situated at 
Dhanki asthe property of. the judgment- 
debtors. Against this attachment fhe ob- 
jector, brother- of the. judgment-debtora, 
filed an objection under O. XXI, r. 58, on 
the contentions that the judgment-debtora 
hal transferred their shares on partition 
by a. souda chitthi dated the 10th January. 


January, 1927. Thesesale-deeds were said: 
to be for consideration. and his story is that 
he is in exclusive possession of the above 
property as owner from 10th January, 
1927. MEM NC 
The decres-holder, admitted that the ob-. 
jeetor had aoae-third jdint sharein the 
attached property and a3ked that that share 
be released. The partition set “up was 
denied: by the decree-holder and the-sale- 
c e^ e 
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deeds were said to be begws, fraudulent and 
executed with intent to defeat the claim of ' 
the-creditors of the decree. holders. 

The objector has failed, and the lower. 
Court finds that the sale-deeds were for 
consideration and that cénsequentfy no title 
passed from the judgment-debtors to the 
objector, who acquired no interest in the 
property described in thesale-deeds. Deal- 
ing with the point of possesgion “the Judge 
writes :— : l 
: “I believe the evidence of decree-holder 
and hold that judgment-debtors were in 
possession of the prbperty under attach- 
ment." 

The words of their Lordships of the Privy 
Council in Sardhari Lalv. Ambika Pershad 
(1) are pertinent in these cases. They 
state:— 

“The  Oode does not* prescribe the 
extent to which the investigation should 
go, and though in some cases it may be 
very proper that there should be as full an 
investigation as if a suit were instituted for 
the very purpose of trying the question, in 
other cases it may also be the most prudent 
and proper course to deliver dn opinion on 
such facts as are before the Oourt at the 
time, leaving the aggrieved party to . bring 
the suit which the lawallows him." 

And virtually what the Court has to find 
out in these c&sesis who is in possession, 
for the finding as to title in a summary 
enquiry does not bind the Court in the 
regular suit brought by the aggrieved 


Qu. It was held by the Caleutta High 


ourt in Nijimunnessa Bibi v. Nacharud- 
din Sardar (2; that rr. 60 and 6l of O XXI, 
Ood8 of Oivil Procsdure, provide for a 
summary investigation into possession as 
distinct from a trial of ultimate right. 
The sam3 conclusion was come to in an 
earlier €əsə of the same High Oourt in 
Hamid Bakhut Mazumdar v. Buktear Chand 
(3) and itssems to mə that in the present 
case the lower Court want farther than 
was necessaty in deciding the question of 
tisle, Bit thare isa clear finding on the 


“part ofthe lower Court as to possessibn. 
1927, and subsequent sale-deeds dated 19th elt has 


jong basan held that, though s. 115 
of the Oivil Procadure Oode forbids re-, 
vision only in cases ia whiclt an appeal 
lies, it will not ordinarily bs granted where , 
there issoms other remedv oosa to the 
aggrieyed party, ses ‘etimshandra Fate v, 


(1) SILA (pas C. 521; 5 Sar, P. O.J. 172; 12 


Ind, Jur. 210 (P. O.). "ne . E 
Q Bara Oss 233; 51 O: 518; 390. L. J. 418; A. 
. 1924 Cal. 744, : Lora 
(3) 14 Oe617 7 


u 


Kd 


E 


E 
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Shridhar (4). n Samsherkhan v. Abdul 
3 


Sattarkhan (5)I held that it is not rhe 
practice of this. Court to interfere in revi- 
sion when another remedy is open to the 
aggrieved party and where no great in- 
justice or ingonvenience would follow from 
its refusal to act, and I do not think that 
in the present case [ should interfere with 
the pure finding of fact as dto possession, 
for it cannotebe said that that finding is 
opposed to the idence on record or is 
based on meagre or little, evidence or on 
disregard of evidence. e 

I think the lower Oourt has come to a 
right conclusion in the matter and I, there- 
fore, dismiss this application for revision. 
The applicant will pay the non-applicants’ 
gosts. I fix Pleader's fees at Rs, 13. 

G, R. D, Application dismissed. 

(4) 65 Ind. Was. 351;,18 N., L. R. 71; A.I. R. 1922 


Nag. 115. e. 
(5)94 Ind. Cas,70: 22 N. L. R. 30; A. T. R. 1996 Nag. 
0, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MxscELLANROUS Petition No. 31-B 

oF 1928. n 
November 20, 1928. 
Present :—Mr. Macnair, A. J.C, and ` 
Mr. Ghulam Mohiuddin, A, J. O. 
GAWARJABAI~AppLIOANT 


versus 
HARIRAM-—NowJ-APPLIOANT, ° 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 11, 81—Appeal—Dismissal under O. XLI, v. 11— 
Judgmen?, whether necessary. 

A Oourt dismissing an appeal under the provi- 
sions of O, XLI, r. 11, Civil Procedure Code, ig not 
pound to write a judgment containing the Matters 
detailed in O. XLI, r. 31, of the Code, though it 
may be desirable in soma cases to do so. 

Samin Hasan v. Piran (1) and Tanaji .Dagde v. 
Shankar Sakharam (2), followed. 

Hanmant Rukhmaji v. Annaji Hanmant B), refer- 


o. 

uk Reddi v. Linga Reddi (4), not followed, 

Application for leave to appeal to the 
Privy Council against the decision in FF, 
A.*No. "B af 1927, dated the L2th 
January; 1028. f 

Messrs G. P. Dick, 3. L. Subhedar and 
Abdul Razak, for the Applicant. 

Messrs. M, B. Néyogi and M. B. Marathe, 
for the Non-Applicant. a. . 

ORDER.—Tte applicant aska for leave 
to appeal to the Privy Council from what 
she terms the judgment and decree ofthis 


ewas held that a Court 


‘ . 
. 115 Y. O; 1929. 


Court in First Appeal No. 59-B of 1927 
decided on 12th January, 1928, &hq was 
the defendant in the suit, filed by Hari 
Ram foradeclaration that he (Hari Ram). 
was the adopted son of Gianeshdes, The 
first Court in a careful judgment found. 
that Hari Ram “had been adopted by 
Ganeshdas and passed a decree in hig 
favour. The appeal to this Court, First 
Appsal No. 59.B of 1927, was dismiésed by . 
a Bench without notice te the respondent. 
The d&cision of the appeal was termed by 
the Bench a judgment but no decree was 
drawn up; itis the practice of this Court 
not to pass a decree when an appeal is 
dismissed under O. XLI, r. 11, Civil Pro- 
cedure Code. As the judgment or final 
order of this Court affirmed the decision 
of the Court immediately below leave to 
appeal to the King in Council cannot be 
granted unless the appeal involved some 
substantial question of law, 

It is urged before us that it was necessary 
for this Court to pronounce a judgment 
containing the matters set forth in O. XLI, 
r. 31, Civil Procedure Code, and that the 
judgment pronounced does not contain 
these matters and “is really no judgment at 
all.“ We first consider the question whe- 
ther a Court dissmissing an appeal under 
the provisions of O. XLI,r. 11, Civil Pro- 
cedure Code, is bound to pronounce a 
judgment containing the matters detailed 
in O. XLI, r. 31. 

Ofder XLI,r. 30, Civil Procedure Code, 
directs the Appellate Oourt.to pronounce 
j'hidgment aftér hearing the parties or their 
Pleaders. It has no reference to dismis- 
sal of the appeal at an” earlier stage 
under r. ll. Rule 31 clearly refers to the 
judgment pronounced in aecordanee with 
r. 30, but we ara unable to sse that it 
has any application to an order of dis- 
missal pagsed under r. ll. The rulings 
in which the point has been discussed 
at length are in consonance with this 
view. In Samin Hasan v. Piran (l) it 
dismissing an 
appeal undes s. 551 of the old Procedure 
Cede was*not bound to record a judgment 
complying with the provisions of 8. 574 
of the Code. In Tanaji Dagde v Shankar 
Sakharam (2), two Judges of the Bombay 
High Court held that in dismissing an 
appeal under r, ll it was not, obfigatory 
upon the lower Appellate Court “to write 
a judgment. This deGision was considered 
by a Fall Banch in Hanmant Rukhmaji 


(1) 30 A. 219, A. W. N. (1908) 115; 5 A. L. J. 300. 
(8) 12 Ind, Cas. 564; 36 B, 116; 13 Bom. L, R. 1002, 


` "js really no judgment at ali.” 
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v. Annaji Hanmant (3). The Judges of able: when the order cah Be attacked in . 


that Bench apparently considered thatthe second appeal, . : 
judgment in Tanaji Dagde v. Shankar The judgment of this Court, however, 
Sakharam. (2),- would have been „correct does contain the matters mentioned in 
but for the existence ofa Civil Circular O. XLI, r. 3l. It states,the only point 
published under the provisions of the High for determination, namely, whether Hari 
Oourts Act giving directions to the lower Ram was duly adopted by Ganeshdas, it 
Courts of appeal in Bombay. Scott. O. J., gives a decision thereon and an entirely 
states:—‘‘There is much to be ‘said gor adequate reason for that decision viz, 
the.reasoniüg in Tanaji Dagde v. Shankar* "there is a mass of conclusive evidence 
Sakharam (2) upon the materials which wege proving that the adoption was made and 
then before theCourt"andBeaman,J.,wonld in the course of an Address lesting over 
have adhered to the view expressed in four hours the learned Counsel for the 
Tanaji Dagde vw. Shankar Sakharam (2), appellant has not been able to mention 
if the Bench had had nothing more to do a single item of real evidence to the'con- 
than to give a true construction of O. XLI. trary effect." The first ground put for- 
In Royal Reddi v. Linga Reddi (4),two ward by the applicant, therefore, fails. 
Judges took the opposite view with regardto The remaining grounds really urge 
the provisions of a former Procedure Code that undue weight was attached to à cer- 
butthe short reasoning which supported tain evidence produced by thee plaintiff, 
their view appears to haye no applica- while proper weigit was not given to 
tion to the.provisions of the new Code, In numerous circumstances, which, it is as- 
Rami Deka v. Brajo Nath Saikia (5), serted, favour tle defendant's case. . We 
Macpherson and Ameer Ali, JJ., took the consider that no question of law either 
same view of the provisions of the old as to construction of documents or to 
Code as that taken in the Madras case, any other point arises on the judgment 
but they are careful to say that they of this Court. | . | 
think this is the correct view and donot This application must, therefoze, be dis- 
discuss the point at length. missed. Costa on application. Pleader's fee 


We are of opinion that the: provisions Rs. 200. E rr a cad 
of O. XLI of the First Schedule of the Civil G, R. D, Application dismissed, 
Procedure Code do not require a Judge 
to write a judgment when the appeal is Ss 


dismissed under O, XLI,r 1l. In s. 2 of 
the Oivil Procedure Code ‘judgment’ is 
defined as a MERC Be by the Judge . 

ofthe grounds of a decree or order. It ‘ 

is optional fr a Judge to write a judg- NAGPUR JUDICIAL COMMIS- 
ment whenever he passes an order: but SIONER’S COURT 

it seems clear that the provisions of O. Cxtminat Reviston No. l5 or 1928. 6 
XLI,r. 31 do not apply to every state- . October 15, 1929. 

ment given by the Judge of the grounds Present: —Mr. Ghulam Mohiuddin, A. J. C. 
of an order. Apart from thie if it is un- ROME MID dain aa 
necessary for the Judge to write a jutlg. 

ment, the order of SE is MEA in- OHAUTMAL —Now-APPLIOANT. 


: : ; : ; Criminal Procedure Code (Act V of 1898), s, ,89— 
validated if he writes something which Revision against erder of acquittal—Procedure to be 
; 2 adopted, —Interference at instance of private parties— 
We hold, therefore, that if the judg- Powers*of High Court—"Error of law", meaning of. 
ment of this Court had not been i$ ac- _A High Court has jurisdiction under s 439, 
cordance with O. XLI, r 3l, Civil P*o- Original Progedure Code, to set aside an order of 


: P acquittal but it cannot convert a finding of acquitéal 
cedure Code, the dismissal of the appeal into one of conviction and has no alternative but to 


would not have been invalidated, order a re-trialif it is of opinion that the order of 
n R i ; acquittal is wrong. 

To avoid misconception we add that in ltis the settled practice of the High Courts not 

some cases itgis desirable to give full to interfere in revision with ag order of acquittal 

reasons for an order ‘of dismissal ander at the instafice of a private prosecuto® except in 


:. 1 + ethose ca: in which the Local Gover i 
O. XLI, r. 31 this is frequently so desir- likely to apheal. 5. TIR CAII Get 


The High Court, as a Court of Revifion, not as an 


(3) 20 Ind. Cas. 966; 37 B. 610; 1? Bom. L, R. 765. Appellate Couft, will not go into questicn& of fact 
(4) 3 M. 1. : ; " and willordingrily confine ite interfepenoe to cases 
(5) 25 0. 97; 1 O: W, N, 692. of exceptional circumstances or where there is error. 
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of law, which is illegal, or so radically -and in- 
curably irregular, a8 infact to have oceasioned an 
injustice. 

'Sherkhan v. Anwarkhan (1), Empress v. Baiju Teli 
(2) and Binda Prashad v. Ripusudan (3). 

The words “error of law’ can only mean an error.in 
the procedure adopted inthe trial of the case and 
not an error about the interpretation or application 
of the law applicable to the case. 

Revision application against an order 
in Orimin&l Appeal No. 124 of 1927, 
dated the 30th November, 1927, in the 
Court of the Sessions Judge, Raipur. 

Mr. K. V. Naidu, for the Applicant. 

. Mr. C. P. Dick, for the Non-Applicant. 

ORDER.—This is a revision applica- 
tion filed on behalf of Ram Chand Sonar, 
who had filed å complaint in the Court of 
Mr. J. L. Mishra, Magistrate First Class, 
Drug on 7th October 1926, against Ohaut- 
mal under s.°500, Indian Penal Code. 
The learned Magistrate found the offence 
proved and convicted Ohautmal under s. 
500, Indian Penal Code. Qa appeal, the 
léarned Sessione Judge, held that the 
assertions made in the Exs.-P. 1, 2 and 4 
were true, that they were defamatory, but 
the case of the appellant fell under excep- 
tion 10 of s. 499, Indian Penal Code, and, 
therefore, acquitted Chautmal. 

There is no doubt that ‘this Court has 
jurisdiction woder s. 439, Criminal 
Procedure Code, to set aside the order of 
acquittal, but this Court cannot convert 
a finding of acquittal into one of convic- 
tion and, therefore, has no alternative but 
to order a re-trial, in a case in which this 
Court is of opinion that the order of 
acquittal is wrong. It isthe settled practice 
of this Court not to interfere in revision 
at the instance of a private prosecutor, 
except in those cases in which the Local 
Government is not likely to appeal from the 
order of acquittal,.on-account of the nature 
of the offence and the offence of defamation 
is, one of those offences, in which the Local 
Government is not likely to appeal. This 
Court sitting asa Court of Revision and, not 
as an Appellate Court, will not go into fagts, 
afd as pointed out by Kinkhede, A. J. C. 
in Sherkhan v. Anwar Khan (1) “will ord, 
inarily confine its interference td cases of 
exceptiona? circumstances or where there is 
error oflaw, nor will it interfere with 
the acquittal unless the trial has been 
illegal or so radically and incurably irregu- 
lar as in fact fo have occasioned a“ failure 
of justice.” It was pone by Stevens, 

aiju Teli (2) that 

(1) 102Ind. Cas 219; 23 N. L. R. 40; Á.I. R°1927 
Nee 28 Or.1, J.523. ` e 

. (3) 6 C. P. L. R, 18 Or. 

| 


KALURAM V. NAGULAL, 


ec 
1151. O. 1928 


“a re trial should only be ordered in cases 
of acquittal in which the trial has beeh 
radically and incurably defective,” and 
* this view was accepted as correct byeStany- 
on, A.J. O. in Binda Prashad v. Ripusudan 
(3) which was a case similar to the ome 1 
now before this Court. In that case the 
complainant urged that the Magistrate 
who tried the case had taken an erroneous 
view of the law of defamation in that he 
hadehéld to be priviltged a grossly de- 
famatory statement which was not protect- 
‘ed by law and there was no suggestion that 
the trial was vitiated by any illegality or 
irregularity. Stanyon, A. J. C. decided 
that as the acquittal was challenged upon 
its merits, namely, as being based upon an 
arroneous view of the law of defamation, 
this Court as a Court of Revision could not 
and should not if it could, exercise its 
revisional jurisdiction. In this case if the 
point urged by the learned Advocate for 
the applicant is accepted as correct, that 
is, the statements contained in thé letters 
are defamatory and Exception 10 does not 
apply to the facts of this case, in that 
case, this Court would be practically con- 
verting a finding of acquittalinto one of 
conviction, and a re-trial, if ordered, will 
not really bea re-trial but a clear direction 
to the Magistrate before whom the case 
will be re-tried, to convict the accused after 
going through the formality of a de novo 
trial. The words “error of law" can only 
mean an error in the procedure adopted in 
the trialof the case and not an error about 
the interpretation or application of the 
law, applicable to the case. In this case 
no illegality or irregularity is alleged and, 
therafore, this Oourt, sitting as Court of 
Revision cannot interfere with the order 
passed by the Sessions Judge. 
The application is, therefore, dismissed. 
“GG R*D. Application dismissed, 
(3) 5 Ind. Cas. 238; 5 N. L. R. 4; 9 Or. L. J. 211. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Sgoonp Crvit ArPEAL No. 571 or 1926. 
September 6, 19284 
Present: —Mr. Kinkhede, A. J. C. 
* KALURAM AND OTHERS —ÁPPELLANTS 
versus É 
NAGULAL AND OTHERS— RESPONDENTS, 
Parsaipan right, nature and incidents of —Transfer 
of such right, validity of. D: ; 
. ^ . 


M5L0.199* - 


The right of Parsaipan in Nimar is not immove- 
able property but moveable property. 

Eshan Chunder Roy v. Monmohini Dassi (2) and 
Jato Kar v. Makund Deb (3), followed. 

Narasiegha Bana Goswami v. Probhodman Tevari 
(4), referred to. " 3 

The right to receive remuneration or fees for the 
peiformanee, of cértain servic as a- Parsai 
is not a mere possibility and can be the subject of 
transfer, and the provisions of s 54 of the Transfer 
of Property Act have no application to its tragsfer. 

Sukh Lal ve Bishambhar (5), followed. 2t 

Puncha Thakur v. Bindesri Thakur (6), distingu- 
ished. : ME © 
Such a right is heritable, partible and transfer- 


* able. . e. . 
kar (7), followed. 


Mancharam v. Pranshan 


Appeal against a decree in Oivil 
Appeal No. 34 of 1926, dated the 17th 
August, 1926, in the Court of the 
first Additional District Judge, Nimar. 

Mr. S. K. Ghosh, for the Appellants. 

Mr. W. B. Pendharkar, tor the Respondents. 


JUDGMEN T.—The right of Pareaipan 
in Nimar is held by the Court of first 
appeal to be transferable but its opera- 
iion was limited to the lifetime of the 
transferor on theanalogy of the right of 
Joshipan in Berar on the authority of 
Rajaram v. Waman (1). I think, the lower 
Court erred in extending the analogy of 
the right of Josbipan in Berar to this 
right. Tothe Joshipan Watan referred to in 
Rajaram v. Waman (1) certain property 
was atiached. Thisone circumstance dis- 
tinguishes that care from the present one, 
Here there is no such thing. The lower 
Appellate Court ought to have held that 
the right to Parsaipan was similar to 
the pala or fun of worship at a temple 
That arightto pala or turn of worsbip 
ig not immoveable property but is moveable 
property hes been ‘established in Eshan 
Chunder Roy v. Monmohini Das (2) and 
Jato Kar v. Mokund Deb !3) cited with 
approval in Narasingha Bana Goswami v. 
Probhodman Tevari (4). In view of these 
recent decisions I don’t think the view to 
the contrary effect that the right to off- 
ciate asa president at funeral ceremonies 
of Hindus is in the nature of immoveable 
property can be held to be sound. 
In Swkh Lal v. Bishambhar (5): it was 
held that there is nothing in the law to 

‘prevent a Maha Bramhi mortgaging his 
' right to offerings recoverable. by him in 


his personal Capaeity, The Mahabramhins 
(1) 1 Ind. Cas. 244; 5 N. L. R. 15, . 
(2) 4 C. 683. 
3) 11 Ind. 
CQ. W. N. 129. 
4) 47 Ind. Cas. 25; 46 0. 455; 22 O. W. N. 994, 
5) 37 Ind. Cas, 661; 39 A. 196; 15 A, L. J, 41. 


Cas. 884; 39 C. 227; 140. L. J. 363; 16 
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e e 
are members of a sect whieh perfcrm 
certain ceremonies and duties at funerals 
- of Hindus. It was remarked at page 199* 
"that the offerings at a temple do not 
stand on the same basis as remwneration 
which  Mahabramhis receive for the ser- 
vices they perform at Hindu funerals, 
There s. 6 of the Transfer of Property Act 
was quoted in support of an argument 
that the so-called right fas at least 
a mere possibility within the meaning of 
cl. (a) of that section and that the 
mere possibility was. incapable of being 
transferred. Before me reliance is placed 
by the respondents on the case of Puncha 
Thakur v. Bindesri Thakur (6) and it: is 
argued that the chance that future worship- 
pers will give offerings is a mere possibil- 
ity and assuch it cannot be transferred. ;. 


The argument is that no man tan compel --~ 


another to make voluntary offerings, and 
as offerings are made toa deity of which 
the image ia fis visual symbol their~ 
appropriation by the officiating priest 
is not a right in which he is entitled to 
trafic. But as pointed out in Sukh Lal 
v. Bishambhar (5) where the remunera- 
tion is received for certain duties and 
the amount largely depends upon the 
surrounding circumstances, the generosity 
of the person getting the duties and - 
services performed at the’ funeral and very 
probably tbe wealth and position of the 
deceased, the offering could not be called 
purely voluntary. "No doubt, there is no 
ohligation en any person to employ any 
particular Mahabrahmin. No Mahabrah- 
min ceuld bring a suit to compel any 
person earrying out tbe funeral to employ 
him, and it is probable that in the ab- 
sence of a special agreement a Mahabrah- 
min could not bring & suit against another 
Mahabrahmin for fees received.” 

This shows that the right to receive 
remuneration,or fees for the performance 
of certain a, Ng as a” Parsai is not a 
mere possibility and can be the subject 
of tfansfer. lf it is property of a trange 
fer&ble nature, “and is moveable property 
tlfe provisions of s. 54 of the Transfer 
of Property Act haveno application to ite 
transfer, 

.The rext question is whether it ig 
transferable beyond the lifetime of the 
transferot. This questión is well-discuse- 
ed in, Mancharam v. Pran Shankar 
(7) where if ‘was held. that such 

(6) 28 Ind. Was. 675; 43 C. 28; 19 C. W. N. 580. 


(7) 6B 298, - 
*Page of 39 A.—[Ed.! 
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rights arel heritaple, partible and even 
transferable, An alienation by a divided 
member of, a. Hindu family to his rela- 
tions of the risht of worshipping a god- 
dess and receiving a share of the offer- 
ing was upheld an the principle that 
the -purchasers were persons standing 
in the line of succession. In that case 
the purchaser was not the next heir but 
only a possible heir, This condition is 
duly fulfilled ¥n this case by the appel- 
lant who besides being a relation and a 
possible heiris a holder of gn 8 annas 
share in the Parsaipap in his own right 
and has his own turn by ‘rotation of 
enjoying the remuneration ''Íees payable 
for the services to be rendered. In view 


P of the existenċe of the special agreement 


as to enjoyment of their rights by rota- 
tion, I think the.present appellant had every. 
right to acquire the rights of the deceased 
Nana by the transfer dated 21st February, 
1921, and to sue the defendants for their ob- 


struction to the exercise of hi$ rights and to- 


realise the fees which were wrongíully re- 
cvived by them, in so far as they related to 
the 4-annas share purchased by him írom 
Nana. The death of Nana could not put an 
end to the sight of the transferee, The 
plaintiff had, therefore, every right to main- 
tain the suit. 

For all these “reasons I hold that the 
lower Appellate Court's decree dismissing 


the suit should be reversed and that of the’ 


first Ocurt decreeing theclaim to the ex- 

tent it did, restored with proportionate 

‘costs in all the three Courts to be paid by, 

thedefendants who will bear their own. 
G. R. D, Appeal allowgd. 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
Civit Revision No. 234-B QF 1728. 

November 20, 1928. . 
Present :—Mr. Prideaux, A. J. C. 
e RAMJI—DxrENbpANT—APP:ICANT ° 
versus . 


AN JANIPRASAD-—PLAINTIFF—NON- ° 


e APPLICANT., 

Civil Procedure Code (Act V of 1908), O. XXIII, 
* p, 1—"Pormal defect", scope of —Suit based on pro- 
missory note of particular date—Evidence recorded 
—Statement that suit wgs based om mote of another 
*date—Withdrawdi under O. XXIII, v. 1° whether 

al. ] 
“Aa here the plaintif- comes inte*Court contending 
that his claim ts based on a particular note of 
hand and, after evidence has been recorde, $nds 
that it is not based on that but based gn another 


RAMJI V. ANJANIPRASAD, 


115 I. 0,1098 : 


note altogether, it can hardly De said to be a “formal 
defect” within the meaning’ of. O. XXIII, r. 1, Oivil 
Procedure Code. > 
Jhunku Lal v. Bisheshar Das (1) and "Singhai 
Rajjilal v. Kanhai (2), followed, NUS 
e Application for revision of an order of 
the Sub-Judge, Second Class, Kelapur, 
dated the2uth Jgly, 1:23, in Civil Suit No. . 
172 of 19927. i 
Mr. K. V. Deoskar, for the Applicant. . 
Mr., Abdul Razak, for the Non Appli- 
cant. m d 6 
ORDER.—This suite is based on a pro- : 
note dated the 21st April, 1924, The 
defendant comtended that this had been ' 
renewed by another note dated the 25th 
July, 1925, and was, therefore, cancelled. 
The latter note, he also contended had. 
been paid off and he produced it. The 
plaintiff stated that the second note of 
1925 was not genuine but when exa- 
mined as a witness he said that his 
claim was based on the note of 1925 and 
not on that of 1924, He then applied 
for withdrawal of the suit, and the lower ` 
Court holding that there was a formal 
defect in it permitted it to be withdrawn. 
In my opinion the lower Court is 
wrong. Under O. XXIII, r. 1, Code of Civil 
Procedure, the words ‘formal defect" 
refer to cases of misjoinder either of 
parties or matters in contest in the 
suit or to cases in which a material 
document has been rejected because it 
has not borne a proper stamp, and to 
qpses in which there has been an erroneous 
valuation of the subject of the suit. 
Those are cases which fail by reason of. 
some point of form but where the plain- 
tiff comes into Oourt, eontemtiing that 
his claim is based on a particular 
note of hand and, after evidence has, 
been recorded finds that it is not based © 
on that but based on another note alto- 
gether, it can hardly be said to be a 
“formal defect”. It was held in Jhunku 
Lal ¥. Bisheshar Das (1) that a Court 
ought to be very slow to give liberty 
to bring & fresh suit after a case has 
been heard out on the merita. In the 
present ‘ase the plaintiff seeks to recover 
&sum'of money upon certain allegations 
which are admittedly untrue and in a 
ease like this I do not think he should 
be allowed to withdraw, It was ‘held 
by Batten, Offg. J. O. in Singhai -Rajjilatl 
v. Kanhai (2) that “the object of r 1(2), 
O. XXIII, Civil, Procedure Code, 1902, is 
(1) 46 Ind. Cas. 71; 40 A. 612; 16 A. L, J. 495. - 
yO H Tad. Cas, 584; 46 N. L. R. 30; A.I. R` 1922 
ag- o4. : 


r 


I 
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not to enable a plaintiff, after he has failed 


TRIMBAK J, KRISHNA RAO, 


: BU 


Application for review of the judgment 


' toconduct his suit with proper careand' in Second Appeal No. 114-B of 1927, dated 


concurrence. 


diligence and afterehis witnesses have failed 

io support his case, to obsain an opportun- 

ity of commencing the trial afresh in order 

io. avoid the result of his previous mis- 

conduetof the case and so to 

@pposite party." „That finding has mY 
. 

I set aside the order permitting the 
plaintiff to withdraw the stit with per- 
mission to bring a fresh suit, and 
dismiss the present suit with costs. The 
plaintiff will pay the defendant's costs both 
in the Small Cause Court and here, I fix 
Plealer's fees. at Rs. 15. 


G. R.D, Application allowed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 


. MiSOELLANEOU3 JuviciaL Oase No, 4-B 
. or. 1924, ; 
‘November 5, 1928, 2 


Present :—Mr. Kinkhede, A. J. C. 
TRIMBAK—Appticant 
eA Tersus 4 
KRISHNA RAO AND oTBE&S— 
: NON- APPLICANTS 
Civil Prog dure Code (Act V of 1908), O. ALI, va 16, 


. 0. XLVII, r. 1—Review—Adjournment, refusal to 


grant and omission to consider points urged, whether 
grounds for review—Written arguments in reply, 
refusal to accept, effect of. 

The fact that the Court decided a case without 
granting an-adjournment prayed for is no ground 


for review. 


Bindubashini Roy v. Secretary of State for India 


: (2), followed. 


An omission to consider certain aspect of question 
of limitation isno ground for granting a review just 
as non-reference to documents is no such ground. 

Raghu Singh v. Krishna Deyal Gir (4), followed. 

The'mere fact that the judgment did not state 
that the Oourt.considered some points urged by the 
&ppellant does not show that they were not consider- 
ed ih arriving atthe conclusion it did. 

Loola v, Pyare (3), relied on. 

The unpreparedness of the Counsel to argue an 
appeal is no ground for the Court to dismiss it for 
default as t 
of the appeal does not relieve the Court of ita ob- 
ligation to decfde the appeal on merits. 

Jhalkan Singh v Uttamchand (1), followed, 

All thatthe r 16 of O XLI, Civil Procedure Code, 
compels the Court to do i$ to hear the argument 
if any is addressed, and not to permit written 
arguments and the Court cannot be said to have 
contravened the provisions of the rule in refüsing to 

ermit an appellant-to tle written arguments by wey 


ropy. 


prejudéce the : 


failure to offer argument in support. 


the 12th October, 1924. š 

Mr. G. R Deo, for the Applicant 

Messrs. M, B. Niyogi and V. N. Bapat, 
for the Non: Applicants. 

JUDGMENT.—The plaintiff whose 
appeal was dismissed one 12th October, 
1927, seeks a review of the decisionon the 
ground that this “Court should not have 
refused to adjourn the case when the Ad- 
vocate who was retained to argue it declin- 
ed to argue it as the balance of fees pro- 
mised was not paid, andethe newly en- 
gaged Pleader said that he was not prepar- 
ed withfacts and law within the short 
time at his disposal, after his engegement, 
and also onthe ground thatthis Court de- 
clined to permit the appellant No. 2 who 


“was present in person to file a written 


argument by*way of reply tothe argument 
addressed by the respondents. It is urged 
that besides this there is an error appa- 
rent on the face of the record in that when 
the appellant was not preparedto go on 
with the arguments this Court ought to 
havetreated thatinability being tantamount 
to appellant's absence, and refrained from 
hearing any arguments of the respondents 
and deciding the appeal on the merita but 
it should have dismissed the appeal for 
default ofappearance as it were. A further 
contention is raised that some of the phases 


eof the question of limitation raised in the 
grounds of appeal have not been at all 


touehed by this Court in 
ment. 

I am not prepared to uphold any of these 
contentions. In view ofthe case in Jhal- 
kan Singh v, Uttamchand (|) the mere un- 
preparedness of the appellant’s Counsel to 
argue the appeal is no ground for the 
Court to dismiss the appeal for default. 


The failuge to offer argument in support of 


its judg- 


‘the appeal does not relieve the Court of its 


obligation to decide the appeal onits mepits, 
I, therefore, think that the applicant's argu- 
ment that. this Court's procedure of hear- 
ing the arguments for the .respobdentg* 
after having called upon the appellant 
io say what he had to say in support of* 
his appeal was fully, justified and accord- 
ing fo law. Then it is &rgued that in 
not permitting the appellant to file a writ- 
ten argument by way of reply this Court 
has dbntravened the provisions-ofr. 16 of 
O. XL}, Civil Procedure Code, All that 
the rule compels the Oourf to do is to hear 


(170 P.L.R.l 


exui 
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the argument if &iny is addressed and not to 
permit written argument. It was open to 
the appellant No 2 who was personally in* 
attendance to address such verbal argu- 
ments as he may have desired. He was not 
prevented from doingso, . 

The fact that the Oourt declined to grant 
an adjournment prayed for and decided the 
case can afford no ground for review: com- 
pare Bindubashini Roy v. Secretary of State 
for India (2). 

As tothe contentiqn that this Court's 
judgment does not state that it considered 
certain aspect of phases of the question of 
limitation suffice it to say that it does not 
mean that they were not considered at all 
in arriving at the conclusion: compare 
Loola v. Pyara (3). At any ratethe omis- 


- sion may net bea grouud for granting 


review, just as non-reference to docu- 
ments inthe judgment is no ground for 
review as held in Raghu S?ngh v. Krishna 
Deyal Gir (4). 

I am not satisfied that there is any error 
apparent on the face of the record or 
any sufficient cause for granting the re- 
view. Theeapplication is dismissed with 
costs. Pleader's fees Rs. 15 

G. R. D. Application dismissed., 

(2) 79 Ind. Lu 745; 51 O. 70; 40 C. L. J. 163; A. I. 
R 1924 Cal.7 

(3) 38 Tad, Css. 497; 12 N. L. R. 57 at p. 60 

"d 82 Ind. Oas. 502; 2 Pat.765; A.I. R. 1924 Pat" 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISCELLANEOUS APPEAL No. 44 oy 1927. 
March 17, 1928. 
Present: —Mr. F indlay, J. C. and Mr. 
Prideaux, A J. O.. 
Musammat ADKIBAIABPELLANT 
versus 
. *Musammat PARBATIBAI AND oTHERS— 
RESPONDENTS. 


Cr iminal Procedure Code (Act V of 1898), s. 426-9... 


Orde» filing complaint based on suspicion, pro- 
ricty of —Reusonable probability of conviction, whe- 
ther necessary-— Measure of proof in Civil and 


' Criminal Courts, difference between. 


Before a Court is justified in making an order 
under s. 4760 
ought to have before it direct evidence fixing the 
oflence upon the person whom if és sought to» charge; 
it isnot sufficient that the evidence in the earlier 
case may induce some kind of suspicion ou his 


guilt, 
Pheri Nath Sikdar v. Grish Chunder Mukerji (1), 
followed. 
* Abdul Husen v. Emperor (2), followed. 


ADE1BAI 9, PARBATIBAT. 


the Odtle of Criminal Precedure it. 


“1151, C. 1929 


The nature of proof required to establish a case 
of forgery in a Civil Court is very different from 
that required ina Criminal Üourt to gecupe a çon- 
viction for forgery. 


Appeal against an” order in Miscel- 
laneous Judicial Case No.8 of 1927 in the 
Court of the Additional District Judge, 
Balaghat, dated the 40th August, 


1997* : 
r. H. S. Gour, for the Appeliant. 

Mr. W. R. Puranik, for the Respondents. 

JUDGMENT.—The facts of the case 
are so clearly given in the order of the 
Additional Distriet Judge, Balaghat, reject- 
ing & petition asking for action under 
8. 476 of the Code of Criminal Procedure 
against the respondents that, it is 
unnecessary for us ‘to repeat them. ‘It is, 
no doubt, true that the trial Oourt and 
this Oourt found that the Will eaid to 
have been forged was a highly suspicious 
document, but the measure of proof requir- 
ed in these matters 
very different from that wanted in a Orimi- 
nal Oourt, and it is clear that before a 
Court is justified in makingan order under 
s. 476 of the Code of Criminal Procedure 
directing the prosecution of any person, 
it ought to have before it direct evidence 
fxing the offence upon the person whom 
it is. sought to charge. It is held in the 
mater of the petition of Khepu Nath 
Sikdar v. Grish Chunder Mukerji (1) that 
eit is not sufficient that the evidence in the 
earlier case may induce some sort ‘of sus- 
pieion that the person Rad been guilty of 
an offence, but that there must. be distinct 
evidence of the commission ofan offence 
by the person who is to be prosecuted. 


Abdul Husen v. Emperor (2) is an autho- +s; 
rity for the proposition that before action, =: 


is taken it must be found that a convic- 
tion is reasonably probable. We do not 
think'thatin the present case there is a 
reasonable probability ofa successful con- 
viction, and this being our opinion, we 
agree with the learned J udge of the lower 
Court that further action is not called for. 

Wa, therefore, dismiss this appeal. The 
appellant will pay the respondents’ costs. 
We fix Pleader's fees at Rs. 15 for each 
respondent represented. 

G. B.D. 

(1) 16 O. 730. 
"E 22 Ind. Cas.177; 9 


Appeal dismissed, 
NL.R. 18% 15 Or. L. J. 


in Civil Court is. 


4 


w 


^ 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CiviL ArPgAL No. 15z-B pr 1927. 
October 25, 1928. 
.. Present :—Mr. Kinkhege, A. J. O. 
LATAJI—DkFENDANT—A PPELLANT 
ot versus | 

KRISHNAJI—PraivTIFF— RESPONDENT. 

Berar Laid Revenue Code, 1896! s. 205 —Sale—Re- 
conveyance— Right of preemption. , ° 

A mere agreement to re-convey à property affects 
"or cíeates no interest in it and cannot by itself take 
‘away the right of pre-emption. P. . 

Right of pre-emption being presumably a right 
of substitution cannot be taken away by any trans- 
action reconveying the property either to the vendor 
or to stranger, whether the reconveyance takes place 
before suit or after suit or decree, 

Secdnd appeal againsta decree of the 
First Additional District Judge,Akola, in Q. 
A. No. 204 of 1926, dated the 28th February, 
1927. f . 

Mr. N. G. Bose, R. B,, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—This second appeal 
arises out ofa suit for pre-emption. The 
plaintiff's case was decreed against the de- 
fendant in the lower Appellate Court, 
though the same was dismiesed in the first 
Court. Hence this second appeal by the 
defendant. 
pellate Oourt to the effect that the defend- 
ant was. nota co occupant at, the date of 
his purchase must stand in:the absence 
of any evidence to the contrary. So the, 
plaintiff's suit could not be thrown out on 
that ground alone., ate 

he next point was whether the circum- 
stance thatthe contract of saleto defend- 
ant was accompanied by a covenant for 
re-sale to the vendor makesithe gale a 


“mortgage. The agreement, dated 7th July, 
7 1921, Ex. D-3, is absolute in its terms, so 
“isthe sale-deed. I, therefore, think that 
* a mere agreement to reconvey the property 
imports a personal contract and aflect$ or 
creates no interest in property, nor does 
the agreement or covenant run with the 
land, Avula Charamudi v. Marriboyina 
Raghavulu (1). ° 

The question, however, still remains 
what is the effect ofa reconveyance before 
the suit for pre-emption is filed. I think 
the case in Ganpatsa v. Joomalihai (2) and 
Raijai v. Irbhan (3) affirm the'proposition 
that the plaiíhtiffs right of pre-emption 
being presumably a right of substitution, 
cannot be taken away by any transaction 
reconveying the property either tp the 

(1) 28 Ind: Cas. 871; 39 M. 462; 28M. L. J. 471; 18 
M. L. T. 76; (1915) M. W. N. 596. 

(2) 2 N. L. R. 150. P 
8) $ Iad, Oas, 923; 3 N, L. R. 180, 


SITARAM v, MULÓHAND. ee 


* suit or decree. 


The finding of the lower Ap- . 


198 
vendor or to the strange? whether the re- 
conveyance takes place before suit or after 
I think the provisions of 
8. 205 of the Berar Land Revenue Code do 
not lay down that the right of pre-emption 
will be lost on re-sale of the property to 
the vendor himself. A right of suit once 
acquired will not ordinarily be dost except 
by lapse of limitation omw by abandon- 
ment express or implied, much less could 
the vendor,and the vendee by a private 
treaty between themselves prejudice the 
pre-emptor's right by a transaction to 
which the pre-emptoris nota party. , 

No attempt is made before me to contest 
the decree on the ground of the price for 
pre-emption. 


The appeal fails and is dismissed with 
costs, < be 
.G. R. D. Appeal dismissed. 


— 


NAGPUR SUDICIAL COMMIS- 
SIONER’S COURT. 

Second Cryin APPEsL No. 345-B or 1997. 
November 5, 1998. 
Present:—Mr. Macnair, A. J, C. 

SITARAM AND oTaERS—APSELLANTS ` 


versus 
MULCHAND—Rzsponpent. 
Evidence Act (I of 1872), *s.. 115—Sale by 


guardian—Minor signing letter that there was neces- 
sity—Estoppel. . 

Where at the time of a sale by the guardian of 
a minor, the purchaser, witha view to prevent the 
minor from bringing a suit to set aside the sale, 
took a letter from the minor which stated in detail 
ilfat necessity for the sale existed: 

Held, “that s. 115 of the Evidence Act could not 
be inveked against the minor as it was not shown 
that the minor caused or permitted the vendee to 
believe that necessity existed. 


e 

Appeal against a decree of the Addi- 
tional District Judge, Amraoti, in Civil 
Appeal Ne. 44 of 1927, dated the 3let 
October. 1927. 

Mr. M. B. Niyogi, for the Appellants. 

Mr. W. B. Pendharkar, for the Respond- 
ent. bd ] 

JUDGMENT.—The plaintiff-respond; 
ent in this Court sued for possession of a 
feld whjch his guardian? during his 
minority had sold to the appellants. e At 
thetime ofthe sale the respondent, then 
& minor, signed a letter which stated in 
detail that necessity for the sale existed. 
It is urged before me that the, respondent 
was estopped from denying the existence 
of legab necessity and benefit. It seems 
sufficient to say that the minér respondent 
is not shown to have caused or permitted 
the vendee to believe that necessity ex- 
isted. The apparent object of taking the: 
letter from the boy was not to assure the 


A 
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e 

vendee that necessity existed but was to. 
prevent the boy from bringing asuit to 
Set aside the sale. Section 115 of tHe 
Evidenee Act then has no ‘application. 
This ground, therefore, fails, 

It is next urged that necessity did exist. 
This is a question of fact and I see no 
reason to disagree with the finding of the 
lower AppeMate Court. The fact that the 
field sold brought in little income is not 
material. Had it not been «old it would 
have remained in «the possession of the 
plaintiff. The cash consideration is not. 
Shown to have been expended for the 
benefit of thè plaintiffor to have remained 


FUNDILAL ?, 


' intact until he came of age. 


The appeal, therefore, fails and is dis- 
missed. Oosts on appellants. 
@. R. D.’ Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civic Revision No. 150 or 1928. 
November 6, 1928. 
Present :—Mr. Ghulam Mohiuddin, A. J. C, 


: FUNDILAL AND oTHExS—DEFENDANTS— 


APPLICANTS 
Versus 
DAMRULA® AND OTHERS—PLAINTIFF8— ` 
: NoN-APPLICANTS, : 
Civil Procedure Code (Act V of 1908), s. 115, scope 


of. 
Section 115 of the Civil Procedure Code applies te 


jurisdiction alone, the irregular exercise or non- - 
- exercise of it, or the illegal assumption of ‘it, and 
‘is not directed against conclusions of law or fact 


in which the question of jurisdiction is not in- 
volved. - . 

Balakrishna Udayar v. Vasudeva Aiyar (1) and 
pur Hassan Khan v, Sheo Baksh Singh (2), fol-. 
owed. I 

Mahadeo v. Nago (3) and Amolaksao v. Govindrao 
(4), distinguished. .* 

Application for revision of an order of 
the District Judge, Saugor, dated the 3th 
E 1928, in Civil Suit No. 3 of 
1925. 


e 

Messrs. M. D. Niyogi and S, B. Gokhale, 
for the Applicanta. 

Messrs, D. N. Chaudhary, R. B, and, A. 

azak, for the Non-Applicants * b 

ORDER.—This is an applieation under 
B. 115, Civil Procedure Code, asking this 
Court, to set aside the orders dated 9th 
February, 1928,and 30th March, 1928, passed 
by the District Judge, Saugor, afid to direct 
the District Judge to call for a report from ° 
the Commissioner relating to pointg of law 
and fact and then to give a deeisiom on the: 
said points. u í 

A preliminary objection -has been taken 


on behalf of the non-applicant to the effect 
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that a revision application under s. 115» 
Civil Procedure Code does not lie in the 
present case as no question of jurisdiction’ 
is involved. Section®115, Civil Procedure 
Code, as poimted out bv Lord Atkinson in 
Balakrishna Udayar v. Wasudeva Aiyar. (1) 
applies to jurisdiction alone, the irregular 
,exércise or non-exercise of itoy the illegal 
assumption ofit and is not directed against 
cenclusion of law ôr fact, in which the 
question of jurisdiction is not involved, 
It seetns fo me that no question of juris- 
diction is involved in the orders which 
the learned District Judge passed and 
which are sought to be set aside in these 
proceedings. The leading case on the 
limits of the power of revision'is that 
of Amir Hassan Khan v. Sheo Baksh 
Singh (2) in which Sir B, Peacock ob- 
served as follows: “The question then is, 
did the Judges of the lower Courts in this 
case, in the exercise of their jurisdiction, 
act illegally or with material irregularity. 
It appears that they had perfect jurisdiction 
to decide the question which was before 
them, and they did decide it, Whether they 
‘decided it rightly or wrongly, they had 
jurisdiction todecide the case, and, even 
if they decided wrongly, they did not exer- 
cise their jurisdiction illegally or with 
material irregularity.” The léarned Dis- 
trict Judge had undoubtedly the jurisdic- 
tion to pass the orders he did and 
assuming that the orders’ passed are wrong, 
this Court, at this stage of the suit and in 
these proceedings cannot set aside those 
orders. : 

The learned Advocate forthe applicants 
cited Mahdeo v. Nago (3), Amolaksao v. 
Govindrao (4). In the former case, this 
Court interfered in revision with an im- 

` propèr order for amendment of a plaint, 
and in the latter case there was no appliea- 
tion before the lower Court which gave it 
jurisdiction to continue the suit with the 


DAMRULAL, 


applicant as plaintiff. In both the cases,. 


mentioned above, question of jurisdiction 
was involved. 

The application does not lie in this case 
and is, therefore, dismissed wit costs. 
I fix Rs. 25 as Pleader’s fees in these pro- 
ceedings. 

/^OQ. RD. Applicaijon dismissed, 


(1) 40 Ind. Cas. 650; 40 M. 798; 15 A. L. J. 645; Z 
P. L. W. 101; 33M. L J. 69; 26 O.L. J. 143; 19 
Bom. L. R. 715; (1917) M. W. N. 628; 6 L.W. 501; 
29 C. W. N. 50; 11 Bur. L:s T. 48; 44 I. A. 261 (P. O.). 

(2) 11 Q. 6: 111. A 237; 4-Sar. P.O, J.- 559; Rafique 
& Jackson's P. O. No. 83 (P. C.). ; 

(3) 12 Ind. Cas. 357; 7 N. L R. 130. 

(4) 49 Ind, Oas, 34; 59N. L, R. 21, 


e . 
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_CALCUTTA HIGH COURT. 
Civi, Revisto, Casa No. 97lor 1998. 

| November 27, 1938, 4. 

Present :—Sir Geerge Claus Rankin, Kr., 

5 Chief Justice, . : 
AMULYA OHARAN SUR-— PzrTITIONER 
. versus 

Tag CORAL ENGINEERING WORKS, 

A Lr».— Opposite Parry. 

Limitation Act (1X*of 1908), s. 19—Acknowledg- 
ment by Director of Company—Acknowledgment with- 
out authority but in ordinary couxse of, business— 
Limitation, saving of. : 

A Company registered under the Companies 
Act had three Directors. One of the Directors ac- 
knowledged a debt ofthe Company by signing his 
mame and ‘affixing a rubber stamp bearing the 
name of the Company and the word ‘Director’ 
appearing below his signature. This Director had 


no formal authority from. the Board of Directors. 


but the acknowledgment was made in the ordinary 
course of business: f 


Held, that such an acknowledgment was suffici- 


ent acknowledgment within the meaning of s. 19, 
Limitation Act. 


. Oivıl Revision against the decision of 
the Judge, Small Cause Court, Sealdah, 
dated the 10th May, 1928. i 
Mr. Jagat Chindra Bose, for the Peti- 
tioner. i 
Mr Susil Chandar Dutt (for Mr, Krishna 
Lal Banerjee), for the Opposite Party. 


JUDGMENT.—This isa casein which 
& Company was registered under the Indian 
OompaniesAct and it.appears that the plaint- 
iff supplied certain goods to the Company 
Certain sums beeame due from the Com- 
pany and the Company found it inconveni- 
ent to pay in full. Accordingly what hap- 
pened was"that the plaintiff got the bill 
made out showing how the accounts stood. 
‘Certain payments had been made and 
certain sums were due on a given date, 
namely, the 23rd August, 1924. There was 
a debt which was at one time Rs. 372 
which had been reduced to Ra. * 85-12 
and there was another, namely, a sum of 
Rs. 48 of which nothing was paid at all. 
The document sets out this sum of Rs. 83-12 
described in this way: “The above 
amount Rs. 83-12 (eighty-three an gnnas 


twelve) stands as nett dues this day.” Below: 


this *there is an one anna stamp . upon 
which the dateis put 25th August, 1924. 
By the side of this stamp it is written 
“Correct,” Then in rubber stamp the 
words "Th Coral Eagineering, Works 
Ltd.” and “Director” appear and in be- 
tween these two lines of the rubber stamp 
comes the signature of «à gentleman Mr. 
8. 0, Aichwho is admittedly one of the 
three Directors of the Company. When 
the plaintiff brings his suit egainst the 


ia 


In the matie# of STAMPAOR, ` NR 


177 


Company and produces this* document 


` itis contended and successfully contended 
"that this is not a sufficient ackrowledg- 


ment within s. 19 of .the Limitation. Act, 
because Mr. 8. O. Aich was only one of 
the three Directors and had not got the 
authority of the other two Directors to do 
anything inthe matter, There was evi- 
dence on the part of the plaintiff that this: 
Mr. 8.0. Aich was the man who had 
made payments on behalf of the Company 
and had given ordets and had received 
money on behalf of the Company and 
although the Company's rubber stamp with 
room for the name of one” Director only 
had been emploved, the defendants succeed- 
ed. The Directors'and the Judge seem 
to have got confused betweep tke Com- 
pany'sseal and an ordinary rubber stamp. 
The present question has nothing to do 
with the seal of the Company. Apart 
altogether from things which require a 
formal resolution of a Board of Directors 
most Companies who conduct business 
have to employ one of their Directors as 
Manager to do the ordinary acts, neces- 
sary in theconduct ofthe business. No 
one can conduct business by having every- 
thing signed by three Directors; There 
isample evidenee that in the course of 
business carried on this Company could not 
manage to pay the money which was to- 
have been paidand got time by acknowledg- 
ing that the amount wa due. . 
* In my judgment the Rule must be made 
absolute and judgment must be entered 
for the full amount of the claim with costs 
both in this Court and in the Court below. 
Hearing fee in this Court is assessed at one 


gold mohur. . - ae 
R.L. e, Rule made absolute. 
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CALCUTTA HIGH COURT, à 
E , SPECIAL BENCH. 
RErFEsENON No. 27 op 1028. e 
: June 12,1928, ° 
Present:—Sir George Claus Rankin, Kt., 
. ,. ObiefJustice, Justice Sir ^" 
Zabhadur Rahim Zahid Suhrawardy, 
Kr. Mf: Justice B. B Ghose, Mr. J uatice 
Mukerji ander. Justice Cammiade, 

. Inthe matter of STAMP ACT. : 
Stamp ee! IT of 1899), s` 2 (2)—Finance Act(V of 
1927), s.5—Demand_ drafts in the gorm of Bill of - 

Exchange —fixemption from stamp uty, 


A demand draft by. one branch 
branch of the same Bank technically in 


on another 
the form of 


P a 


` A 


w 
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a Bill of Exchange fayable on demand to a third 


party isa BiH bf Exchange and is exempt from stamp 
duty. [p. 180, col. 2.j 


: . JUDGMENT. i 
Rankin,C. J.—This is a Reference made 
to us under the provisions of s.57, Stamp 
Act. It would appear that certain instru- 
ments were presented on behalf of ‘thé 
holder for adjuglication as to whether it was 
necessary that they should be stamped 
under s. 19, Stamp Act.* The documents of 
which three in number are béfore us may 
bs sufficiently exemplified by choosing one 
of the three. The one which I shall choose 
is å document .in theform in which Bills of 
Exchange are accustomed to be couched. It 
is headed "Imperial Bank of India.” It is 
addressed from Calcutta, It is signed as 
drawer by the Secretary and Treasurer and 
the Accountant of the Imperial Bank of 
India. It ia addressed to the Imperial Bank 
of India, Lahore, as theeaddressee or 
drawee and it is made payable to a third 
party, the Commercial Syndicate Ltd, or 
order, It will. be observed, upon strict 
reading of the instrument, that there are 
two parties and only two parties—the Im. 
perial Bank of India on the one hand and 
the payee, the Commercial Syndicate Ltd., 
on the other. «The question. is whether 
these instruments are required to be 
stamped by virtue of the terms of the 
Stamp Act as amended recently by the 
Finance Act, 1927, and I shal! discuss first 
whether this instrument is a Bill of 
Exchange within the meaning of the phrade 
agitis used in the Stamp Act. If itis a Bill 
of Exchange, then as by its express ‘terms 
iteis payable on demand, it is prima facie 
freed from stamp duty by the amendment 
introduced by the Finance Act (V of 1927). 
When we come to consider the” question 
whether it is a Bill of Exchange, we;jhave to 
refer to cl, (25,5. 2, Stamp Act, 
'. clause “Bill of Exchange" is defined as mean- 
ing "a Bill of Exchange as defined by the 
Negotiable Instruments “Act, 1881, eand 
includes also a kundi, and any other docu- 
ment entitling or purporting to eptitle amy 
person, whether named therein or not, to 
payment by any other person of, or to draw 
upon any other person for, any: sum of 
money.” 


e. N e 

Now, the first question is whether this 
document is a Billof Exehange ag defined 
by the Negotiable Instruments Act; 1881, 
“and, on tbat question, we -håvet look 
to. 8. 5 ofe the Act. We find that a 
Bil. of Exchange. is defined there as 
a xe : 
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“an instrument in writing containing an 
unconditional order, signed by the maker 

e directing a certain person to pay a gertain 
sum of money only toor to the order of. à 
certain person pr to the bearer of the 
instrument". s 

This definition may be contrasted with 

the. gefinition contained in s. 3 of the 
English Bills of Exchange Act, 1882 (45 & 46 

Vic. Ob. 61) whereunde» an instrument to be 
a Bifl of Exchange must be an unconditional 
order in,writing, addressed by the person 
‘to another, signed by the person giving’ it, 
requiring the person io whom it is address- 
ed to pay on demand or at a fixed or ` 
determinable future time a sum certain in 
money to, or to the order of,a specified 
person or to bearer. It isto be observed 
that, whereas in the English Act express 
provision is made by sub-s. (2), 8. 5, for the 
‘case where in a bill the drawer and the 
drawee are the same perscn, namely, that 
the holder may treat the instrument either. 
as a Billof Exchange or as a promissory 
note ; the Indian Statute, which has not 
expressly required that the instrument in 
order to bea Bill of Exchange must needs 
be addressed by one person to another, 
nevertheless contains a provision in e. 17 
that where an instrument may be construed 
either as a promissory note or a Billof . 
Exchange ihe holder may at his election 

‘treat it as either, and the instrument shall 

*";bhenceforward be treated accordingly, So 
far as the first part ofthe wording of sub- 
8. (2), s. 2, Stamp Act of 1899, is concerned, 
the question whether the document before 
us is a Bill of Exchange as defined by the 
Negotiable Instruments Act, 1:81, raises 
certain considerations, It is,in my judg- 
ment, a case whichis governed bys. 17, 
Negotiable Instruments Act, in the sense 
that jt would be open to the holder to treat 
the document as a promissory note. But I 
must emphatically decline to say that it is 
made out tomy satisfaction that the instru- 
ment itself is not a Bill of Exchange within 
the definition given by s. 5 of that Act. 
Indeed if this were so the case would not 
come under s. 17 at all and in my .judg- 
ment the reason why the definition in s..5 
does not include the requirement that the 
drawee should be a different person from 
the drawer—a requirement which had long 
been insisted upon in' English case-law—is 
“because the infention was that this kind of 
document should with other cases be dealt 
with" by the general provision made by s. 
17. To imply this requirement and thus 
insert it into the definition of “Bill of Ex- 
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change" seems to me to spoil the drafteman's 
Work. . 

However, le& us proceed further to the 
` definition given by the Stamp Act. There 

we find, that, fér the purposes of the Stamp 
Act,.a document isa Billof Exchange, 
even although it be not so within the 
‘definition in the Negotiable Instruments 
‘Act, if it be a document entitling of purport- 
ing to entitle apy person, whether named 
therein or not, to payment by amy other 
person of any sum.of money. ; 
Now, these- words which ĉonclude sub- 
8. (2), 8. 2, Stamp Act, are modelled upon or 
' taken from the provisions of a section which 
in the English Stamp ‘Act of 1891 (54 & 
.99 Vietoria,- Oh. 39) standsas s. 32 and it 
appears that in the previous English 


Stamp Act, 1870,it stood ass. 48. It has. 


been held in cases in England, to which I 
will refer, that the language which I have 
quoted cannot be taken literally because 


the language is so wide that it might. 


inelude all sorts of instruments .which are 
not for any purpose capable of being called 
or classed as Bills of Exchange. It has been 
pointed out that a mortgage or a lease may 
be a document entitling a person to pay- 
"ment by another person of asum of money. 
Hence, in the present case, we have to 
consider whether any difficulty that may 
arise upon the definition in s. 5, Negotiable 
Instruments Act, is or is not removed by 
the concluding words of sub-s, (2),es, 2, 
Stamp Act.) 


Now; on the strength to Which those 
words may legitimately be carried, certain 
cases have been cited to us and there are 
two cases to which our attention has been 
drawn which appear to me to afford some 
assistance, These cases are illustrations on 
either side of the line. In the case of Fisher 
v. Calvert (1), where a person entitled to a 
sum of money under a Will signed*a docu- 
ment purporting to authorize and direct 
the trustee of the Will to pay a certain sum 
. of money to a creditor, it was held that 
although that instrument was within the 
literal meaning of the wider language. used 
.by the English Stamp Act, the case was not 
one which could be intended to be covered 
by the expression “Bill of Exchange" even 
for the purpose of a Stamp Act. The 
instrumént in question in that case was 
really in the nature of an equitable assign- 
ment by way of charge cf the right to 
receive a sum of money under the Will; in 


other. words, it was not a document of the.. 


“(D (1878) 27 W. R, 391,- 


š : J 
Í n the matter of STAMP 16, F. 


-Q00. e . 
(4) 33 Ind, Oas, 247; 22 O, L, J, 2 


at 479 


‘general character which was in the con- 
templation of the Legislature while using 
the wide language to which I have referred. 
On the other, hand in the case of Rothschild 
v.Inland Revenue Commissionérs (2) we have 
‘an illustration of an instrument which was 


_ not a Bill of Exchange in the technical sense, 


but was held to come within the extension 


. of the usual definition which ‘is operated by 


the Stamp Act. In tHat case a certain 
foreign Government had issued bonds and 
had issued interest coupons for ten years. 
As part of the same document, there was 
what was called talon, namely, a document 
stating that interest coupons for another ten 
years would hbeforthcofning at the end of 
ten years. The question arose whether thes® 
interest coupons were liable to duty as being 
Bills of Exchange andit was held that, 
although the documents merely stated 
interest would be paid at a certain time and 
place and were not Bills of Exchange within 
the legal definition of that phrase, never- 
theless they did come within . the more 
general language by which the Stamp Act 
had extended the definition. 

Now, as Ihave stated already Iam not 
prepared to say that thesd instruments are 
not Bills of Exchange within the definition 


of the Negotiable Instruments Act, but 1° 


am without any difficulty prepared to say 
that they do come within the extension 
which the Indian Stamp Act by cl. (2), 8. 2, 
has put upon the usual definition. We are 
not here concerned with an equitable 
assignment or anything foreign to the 
nature of a Bill of Exchange. The docu- 
ment beforeus is a document of a mercantile 


‘character which. has all the appearance of a 


Bill of Exchange. On the face, itisa Bill 
of Exchange. in any case the holder can 
treat it as a Bill of Exchange. It is just 
such a document as may well be drawn 
within the. concluding terms of sub-s. (2), 
withouterunning any risk of going beyond 
the intention ofthe Legislature. In my 
judgment this document is a Billof 
Exchange which is payable on demand. 
Two cased of this Court have been cited: 
Kishori Chand Surana v. Asharam, Mahago 
(3) and Assaram v. Kesfi Chand . (4). 
Both ‘cases had reference to Sahajogi 
hundies which were attested and wera 
drawn by a firm upqn itself, Mookerjee, J., 
held that the instrumen? before him did 


(2) 1894) 2 Q*B. 142; 10 R. 204; 70 L. T. 667; 42 W, 
| 022458 J. P. 399 V 


(3) $3 Ind. Oas. 250; 19 O. W, N. 138; 22 0, L, 3. 


that , 


D 


b 


t 
de d 
not fall within the- wider definition of 
“Bill of Exchenge” given by sub-s. (2), s. 2, 
Stamp Aet I cannot say that it is evident 
to me that the document before him was not 
one “entitling any pêrson whether named 
therein or not, to payment by 
any. other person of any sum of money” 
but his reasons may have been based upon 
the fact that'in a Sahajogi hundi the. 
holder must be a respectable holder.” He 
also held 
document was not à promissory* noteas 
it contained no uncofditional promise 
to pay. Fletcher, J., in the earlier case, 
had held a similar document to be an 
attested promiseory note which for the 
teasons given later by Mookerjee, J., 
seems to meto be wrong. He overlooked 
the statutory | Provision made in 6. 


‘17, Negotiable “Instruments Act. In both 


cases the documents were held to be “bonde,” 
«nd in, this way the claim of the plaintiff 


` succeeded on payment of duty and penalty 


"under 8 


35. It will be observed that 
Fletcher, J., applied s. 6, Stamp Act, and 
admitted the document under s. 35, although 


. he found that it was a promissory note 


because it wab also a “bond,” 


. _. In the present case the question which we 


have to-answer seems to me to be this: Can 
‘it be said ihat this document. which is a 
Bill of Exchange and which is not 
dutiable as such because it is payable on 
demand is neverthelees dutiable as being 
a promissory note? The Stamp Act contains 
no extension applicable to this document 
of the definition of “ promissory note” 
given by s. 4, Negotiable Instruments Act, 
-and unless this document be “an instrument 
in writing containing an unconditional 
undertaking signed by the maker to pay a 
certain sum of money only to or to th8 order 
of a certain person or to the bearer of the 
instrument” it is not a promissory note. This 
is‘not a case under s. 6, Stamp Act, of an 
instrument coming within two destriptions 
BO 
‘duties, 


.It hag been pointed out to us that “there 
dre English e decisions which say tbat 
instruments such as this contain all the 
éssentials of a promissory note, Miller v. 


. Thompson (5) and Alleg v Sea Fire and Life 


Assurance Co. %6). ese cases proceed 
on the ground that "thereij$ an absence 


©) (1841) 3 M. & G? 576; 11 L. J. O. P. 21; 433E, È. 
wii. 

(6) (1850) 9 O. B 874: 19 L. J, O. P. 305;* 14 Jur. 
70n; 137 E. R. 1015; 82 R. R. 447, 
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that it was eclear that the- 


. Statute that it should te 


as to be chargeable with different? - 
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of the circumstance of there being, two 
distinct parties as drawer and drawee, 


which is essential to the cÓnstitution gf a. 


Bill of Exchdnge. That being so, the only 
alternative is, that this instrument is a, 
promissory note" (per Tindal, O.J ,in the 
former case). ) . 
.The law on this point, so far as 
we eare concerned . is declared? now 
in the Negotiable Instruments Act, The 
documént msy imply but it does not 
expréss any promise to,pay, though it 
is covered by s, 17. It is for the Crown 


.toshow that the language of s. 19, Stamp. 


Act, clearly covers it, Now that tho in- 
tention to exempt Bills of Exchange payable 
on demand is clear, we have to see whether 
it is consistent with the intention of the 
dutiable as a 
promissory note though it is a Bill of Ex- 
change within the Stamp Act and js pay- 


“able on demand. Under.the Negotiable 


Instruments Act itis in form a Bill of Ex- 
change and it may be treated asa Bill 
of Exchange. It does not seem to me to 
be atallplain thatthis document which 
can claim now exemption under its pro- 
per category should te treated under 
the Act as dutiable under another category 
to which it never may belong. I think 
we should answer this Reference by saying 
that demand drafts such as are described 
therein are exempt from stamp duty. No 
ordtr as to costs. f 
Suhrawardy, J.—I agree. 
* B. B. Ghose, J.—I agree. ` 


Mukerji; J.—I agree. . 
: Cammiade, J.—I agree, 
R. L, : Reference answered. 


CALCUTTA HIGH COURT. 
-Qivin APPEAL No. 1269 or 1976. 
* September 7, 1928. 


e - Present:—Mr. Justice Mitter, 
NARESH CHANDRA BASU-PLAINTIFF— 
APPELLANT 
versus 


HAYDER SHEIKH KHAN any OTHERS 
— DEFKNDANTS— RESPONDENTS. 
Landlord and tenant—Rent-decree—Representation 
of tenancy—Question of fact—Second appeal—Inter- 
ference— Death, of Muhammadan tenant —Omission to 
implead all«heirs in rent*suit—Decree, whether rent 


~- decree—Co-sharers—Suit by co-sharer against tres- ^ 


passer—Plaintiff, whether entitled to recover whole 
joint property or only his shane, 


e “ 2 
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The question whether the ‘parties to a rent suit 
&dequately represented the tenancy is a question of, 
fact and & concurregt finding of the lower Oourta 
that the parties did not represent the . teriancy witl 
not bs interfered with in second appeal.’ [p. 152, col; 


a Where, a suit for rent was ifstituted anda decree- 
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holding belonged origüfally tọ one Bazari 


: Bbeikh; father of the defendants who died; 


was obtained against some of the heirs ofa deceased. 


Muhammadan tenant: 


Held,that the parties to the suit did not glequate- 


ly represent the tonancy and the decree was mot a 
.vent-decree, [ibid.] PN 

Sarat Chandra Maiti v. Bibhabati-Debi (6), dis- 
tinguished. MC: : 

A co-sharer is not'eptitled to.xecovqr possession 
of the whole of the joint property from a tres- 
passer. He ean recover only to the extentof his 
Share. [p.183, cols, 1 & 2. 

Doe v. King (5), followed.. i ; E 
. Appeal from’ the decree of the 
SubsJudge, Jessore, dated the 29th January, 
19:6. ^ , E Pee 

Mr, Bireswar Bagchi, for the`Appellant. 

Mr. Gopendra Nath Das, for the Raspoud- 
ents.” A^ : 


JUDGMENT.—This is. an appeal by 
the plaintiff and arises out.of a suit for a 


leaving behind him the defendants Tomez 
and Adam and Kadam and Gapal Sheikh, 
his four sons, and two daughters named 
Arfemassa and Masirunnessa Bibi as his. 
heirs. It has been found that, Garaz Bibi, 
the widow of Gopal,aud the sisters of the 
present defendants weree not impleaded 
in the Rent Suit No, 12i7 of 1919. The 
Munsif found thit the persons who were 
defendants in the Rent Suit No. .1217 of 
1919 -did not represent the entire holding 
of Rs. 10-4-0 in the books of Nityamani 


. Dasya. The Munsif found further that 


declaration of his tenancy right in the dis- - 
puted land and.for recovery of possession . 


of the rame. QNS $ AUR 
The facts of the case iie within a short 
eompass, 'lhe defendants who are two in 
number and their co-sharers had an occu- 
paacy holding which “carried an annual 
rental of Hs. 10-1-0 under Nityamani 
-Dasya who sued the defendants Erfan Bibi, 
Asirennessa Bibi, Ohandjan Bibi who are 
. her tenants and whose names are alleged 
to be recorded inthe sherista of Nityamani 
for arrears of rent in respect of the said 
holding, óbtained.,a decree in that rent 
suit (No. 1217 of 1919) and executed the 
same in Rent Execution. Case No, 474 of 
1922, the plaintiff purchased the holding 
` jn. execution of the said decree on 12th 
September, 1922, the defendants were living 


on.the disputed land by the erecfion of. 


‘to this modification that 


huts and in Falgun 1329 the plaintiff called . 


on them to give up possession of the 
land by: removing the. huts therefrom but. 
the defendants refused to vacate, -Honce 
this suit. LE 


‘The defence of defendant No. 1 substan- 
tially is that the deeres and the sale 
referred to in ‘the plaint, are not rent- 
decrees and rent sale «as all the persons 
having an sinterest in the said hold- 
ing were not parties in the rantsui? brought 
by Nityamaniand that consequently only 


the right, title. and interest of those per-. 


Sons, who are'parties to the rent suit, pass- 


ed by the sale. A 


. Itis common. ground that tbe ‘disputed | 


none of the two defendants has got any 
‘subsisting title to the disputed land, He 
accordingly decreed the, plaintiff's suit 
declaring his title to 57/80th share in the 
disputed land and he directed that plaintiff 
do, recover possession of the said un- 
divided share with  pérsons owning the. 
remaining 23/80th share in that land, 

An appeal was taken by the plaintiff 
to the Court of the Subordinate Judge 
of Jessore against the decision of the | 
Munaif and the learned Subordinate Judge 
affirmed the decision of the Munsit - subject 


recover possession of 57/80th share in the 


plaintiff . will 


. 


land io suit jointly with the defendants. ' 


The ‘lower Appellate Court. found that 
the decree in the rent suit was not a rent 
decree, that not only the persons men- 


tioned by the Munsif werd not included ` 


in the rent suit but also Julmat, the son 
of Gopal, was not impleaded in that case. 
The Appellate Oourt found that persons 


who were parties to the rent suit dide not ' 


not 8 rent sale. 
The Pbaintiff has appealed against the 


decision of the Subordinate Judge to this “` 


Court and three grounds have been taken. 
in support of this appeal: (i) that there 
hasnot bBen a proper determination of 
the question of representation of the tən- 
ancy in the ment suit by the persons who 


ewere parties to the same; (ii) that as the.” ' 


" represent the tenancy and the sale was - 


plaintiff obtained |symbolical, possfesion ° 


through’ Court on : 3rd Fabruary, 1993, | 
against the defendant that possession is 
equivalent to- actual possession as against 
them and 
pretend that they have any manner of 
right to tha dfwuted nrooerty after the 
salg. cangot resist eviction; (iii) that ag. 
there was no appeal by cae defendants 
to the lotver Appellate Court, the Subordi- 
nate Judge was in errorin modifying: te 


the defenflants ewho do not* 
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decree of the Mussif by directing joint 
possession of'tht'plaintiff with the defend- 
ants to the extent of their 57/80th 
share. . . : 
' With regard to the first ground taken, 
the argument of the appellant is put in 
this way. It istrue that the question as 
to whether the persons who are parties 
to the rent suit, of 1919 represented the 
tenancy or not isin one sense a question 
of fact, but at every poist in the process 
of reasoning considerations of law have to 
be regarded, and consequently the finding 
that there was not a proper representation 
of th8 tenancy gould not be accepted as 
final: see Haidar Khan v. Secretary of 
State for India (1). The following ele- 
ments which were necessary to be con- 
sidered in detgrmining the question of 
representation were not taken into account 
by the lower Appellate Court, (i) the set- 
*tlement proceeding under, Chap, X, 
Bengal Tenancy Act, shows that persons 
against whom the rent suit was instituted 
were the persons who are recorded as 
tenants of the holding in the finally pub- 
lished Record of Rights; (i?) no step had 


been taken by the heirs of Bazari Sheikh ` 


who were not made parties to the rent 
guit to set aside the decree of sale; (iii) 
that no proper weight has been attached to 
the circumstance that Erfan -Bibi and 
the other sisters of the defendants were 
not in possession of the disputed holding 
at thetime of the rent; (iv) the endorse- 
ment onthe back of the writ of delivery of 
possession shows that symbolical posees- 
‘sion was delivered to the plaintiff °as 
againgt the defendants and the Court of 
Appeal below is in error in finding not- 
withstanding thisendorsement that symboli- 
eal possession was not delivered; (wit has 
-not been hinted in the present litigation 
that the arrears claimed in the rent suit 
were not duein fact or that the decree 
was erroneous or otherwise unjust in any 
particular. It is further said that the 
question as to whether the [enancy was 
net adequately ‘represented in the, rent 
auit‘ane that the decree made therein 
did not operdte as a rent-decree has not 
been tested with reference to the consi- 
derations of the five matters just referred 
tą In support of this contention reljance 
has been placed on the decision: of the 
Judicial Committee of the Ẹ»ivy Council 


(1) 1 Ind. Cas. 182; 36 C. 1; 8 C. J.-J. 486,43 Q. 
wW. N. 1095; 35 T. A 195: 4 M. L. T. 234; 10 Bom. L. 
R. 1101; P. DR. 190&p. 110n; 3 O, C, 1; 18 M. L, J- 
$19 (P. C.) d» 
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in the ease of -Ganpat Lal v, Bindubashini 
Prasad Narayan Singh (2) and on the deci- 
sjon in the case of Sarat*Chandra Maiti 
v. Bibhabati® Debi (8). | ° 

On the other hand, it i8 argued for the 
respondent that a8 Exs. 3 and, 3-A» show" 
that the recorded tenants are the persons 
against whom the decree was obtained 
and Ex°B shows thatthe defendants Jul- 
mat avd Erfan are the tenants, the land- * 
lord Rnew at some point of time that 
Julmat, son of, Gopal, was interested in 
the tenancy and that Nityamani knew 
that there were tenants other than those 
against whom the rent-decree was obtained. 
Itis pointed out that the Records of Rights 
have not been filed in the case. I, is. 
also urged that the name of the original 
tenant Bazari Sheikh’ appeared in the 
sherista of Niyamani so that it is not a 
case where the names of the persons who 
were parties to the rent suit were re- 
corded as tenants in the sherista of 
Nityamani so that it could not be said 
that the suit was brought against the 
recorded tenants, It is strenuously urged 
that the questions as to whether the 
tenancy was adequately represented or not 
is a question of fact and it is not per- 
missible to me sitting in second appeal 
to interfere with the said finding. 

After giving my most anxious con~ 
sideration to the case I think the contention 
of'the respondent must prevail. Both the 
Courts below have concurrently found 
“on evidende before them ‘that the parties 


- to the rent suit did not adequately repre- 


sent the tenancy and by this finding of 
fact I am bound in second appeal. It is 
not said that there was no proper evi- 
dence before thelower Appellate Court to 
sustain the finding on this part of the 
case. I am unable to see how the defend- 
ants «an be estopped from contending 
that the decree was not 4 rent decree or 
that the sale was not arent sale. Inthe - 
case in Sarat Chandra Maiti v. Bibhabati 
Debi (3) the sale was not set aside for 
& number of years. Ram Narayan and 
Lakshmi Narayan the two brothers of 
Tara Prosad were joined as defendants. 
The interest of Ram Narayan as a co-sharer 
of the tenaney was identical with that 
of his nephews. The evidence shpwed that 
the defendants were aware df the suit, the 

(2) 56 Ind. Cas. 274::47 0.924; 47 I. A. 01; 18 A. E, 
J. 555. (1920) M. W N. 38; 12 L. W..59; 39° M. L.J. 
108; 2U. P. L. R. (P. C.) 103; 24 C, W. N. 954; 28 M. . 


L. T. 330 (P. Q.). 
` (8) 66 Ind. Cas, 433; 34 O. L. J. 302, 
- ki . e 


1151.0.1959.*. 


decree and the execution proceedings. 
Although many years elapsed since the 
decree was made and the sale was held, 
no endeavour had been made tows-open the 
proceedings. In hose circumstanses the 
Gourt. held that there was an adequate 
representation, of the tenancy in the rent 
suit. The facts of this case are not simi- 
lar to those of the present, Here the 
family is a Muhammadan family. and'* it 
.could not be id that the “brothers 
and sisters were members of the same 
family.. The first ground, theresore, taken 
by the appellant, fails. - 

In support of the second ground reli 
ance has been placed on the decision of 
the Judicial Committee of the Privy Council 
in tie case of Sundar v. Parbati (4) and 
it is argued on the authority of that 
` decision that the plaintiff being a co-sharer 
to the extent .of 57/380th share is entitled 
to evict the defendants who are mere 
trespassers. An examination of the case 
before the Judicial. Committee will, how- 
ever, show that in that case the widows 
wera in lawful possession ofthe property 
Of their deceased husband and it was 
held that they have an estate or interest 
therein in respect of their possession not- 
withstanding that under an adoption or a 
Will by the deceased husband a preferable 
title thereto might exist. It was said by 
their Lordships that they .(the. widows) 
were entitled to maintain their possessiop 
against all new-comers except the only 
person who ean,plead a preferable title 
but as the possible- elaimants were not 
in the field each of the widows could 
divide the joint estate between them. 
Tais cas» is-no authority for ths pro- 
position that where a plaintiff brings 
a suit in ejectment he can get a decree 
for possession of the whole of the lands 
from which he seeks ejectment although 
he may be entitled to à lesser share in 
the said lands. ~All that the ease decides 
ia that a co-sharer of joint property can 
maintain possession of the whole of the 
joint property as against a _ treBpasser, 
Reference has also been made to” Art. 
343 ef Freeman on Oo tenancy and Partition 
in whieh the author states that a co-sharér 
of joint property can recover possession 
of the whole of the joint property from a 
traspasser d .not merely -to the extent. 
of his share therein. But fhe same learned 
author points ous that there is a 
respectable body of amthority eyen in 
(4) 12 A, 51; 16 
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eA. 186; 5 Sar, P, O.J. 48 
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America, the opposite way and it is held 
in some of the States that a co-sharer 
ean only recover joint possession even 
as against the trespaeser to the extent 
of his share in the joint property. The 
true rule is laid down in the decision in 
the case of Doe. v. King (5) where Baron 
Parke said that a tenant in-common ig 
entitled to recover possession as against 
a trespasser only to the, extent of his 
share. This was the view which. was, 
adopted by the fnajority of the Court. 
Baron Parke said:, "I am, therefore, of 
opinion, that the lessors' of the plaintiff, 
being tenantsin.common with other 
persons, are not entitled to. a verdict’ for 
the whole of the premises though they might e 


recover less." 
: Baron Parke and Baron, Alderson took a 


- view different from Baron Plast who said: 


. “Now, a tenant-in-common is the owner 
estate-in-common with hig 
co-tenants; therefore, as soon as he Ñas 
proved his right to the possession in 
common with others, and that the 
defendant, having no such right is a 
wrong-doer as against him, he is, in my 
opinion, entitled to a gengral verdict, 
for the purpose of recovering possession. 
of the whole.” . 
“The view of Barone Platt is the 
view contended for by the appellant 
but as Baron Platt was in the minority 
the appellant cannot rely on his view 
as his opinion did not prevail. 
e In this view I think the second ground 
taken fails and the lower Appellate Court 
was ¿right in granting adecree to the 
plaintiff for joint possession with .the de- 
fendants to the extent of the plaintifi's 
57/80th share. d 
Í now, proceed to deal with the third 
ground. “Although there was no appeal 
by the defendants if was open to the 
lower Appellate Oourt to make a decree 
which would be proper in the circumstances 


..of the case finder O. XLI, r. 33, Civil Pro- 


ee&ure Oode. The decree of the : Munsif 


‘directing that-plaintiff should have joint 


porsassian with the other co-sharers: who. 
were not parties to the suit does” not ° 
ssem to be in accordance with law, The 


lower Appellate Court has put.the decree * 


in the right form. There is no substance 
int this eground e e * 

All the grounds fail and the appeal wi 
be distnissed wt coste.. PR ili 
A ` Appeal dismi . 
D Q85D,6 BATIK 2070, dine M0, deo i. 
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CALCUTTA PIGH COURT. ant appealed, aud it appears that at the 


.OrvinL Arrest. No, 930 or 1926. hearing of the appeal an application was 

:.* "July 9, 1928. made by the appellant to, adduce further 

` Present: —Mr. Justice Page and evidence jn support of his contention 
Mr. Justice Mallik. —.- that Abamadulla was the son of 'Abdul 

FAJAR BANOO aNporEERs—PLAINTIFFS Majid. Now, the respondents did- not 
—APPELL NTS ` take their stand upon the inedmissibility 

if versus of such evidence but applied for leave to 
RAHIM BAX AND orHg4S—DEFENDANTS adducg further evidence torebut the appel- 
— RR -PONDENTS. lants’ contention that Ahamadulla was one 


Civil Procédure Code (Act V of 1908), s. 105 (1), fthe.so&8 of Abdul Maifd In the circum- 
-0. XXII, 1, 5—Death of party-g-Omission to substitute of the, X g 


all legal representatives— Abatement— Evror, defect or stances obta ming un this case we do not 
irregularity’, meaning of. | . think thatát isopen to the appellants now 
“Legal representative" in O. XXII, r. 3, Civil Pro- to complain that this additional evidence 


cedure Code, means the legal representative or was given by the a ellants. We have 
. representatives of the deceased plaintiff, or all the 8 y "T 4 


representatives of whom the representative applying considered kng there was evidence 
e knew or ought. to have known, |p. 184, col. 2.3 before the lower ppellate Court upon 
When a party to a suit died leaving three sona and which the learned District Judge could 


two of the sons alone. applied under O. XXII, r.3, reasonably have arrived at the conclusion 
Civil Procedure Cede, for being substituted as. y 


legal representatfves of the deceased and there was -to which he camé, namely, that Abamadulla 
no evidence to show that the third son would not Was one of the sons of Abdul Majid. In: 
paye joined in the application if he had been" our opinion, in second appeal, having 
* informed of it: h ide is i 

Held, that the application did not sufficiently Didi no oe Sane pon hie Le 
comply with the requirements of O. XXII, r. 3, Civil ar . 
Prooedure Code, and the suit abated. [p.185,co Judge, weare unable to disturb the finding 
1 


doi a dd a at which he arrived. 
e words 'any error, defect irregularity in mE NN 
any order' in s. 105 (1), Givil Procedure Code, heat The learned District Judge dismissed 
an error, defect,er irregularity inlaw or procedure the suit upon the ground that the legal 
Quy not apply to an incorrect finding of fact. gin La of Abdul Majid not having 
Sankali v. Murlidhar (7) and Balabaiv. Ganesh (8), been duly substituted the suit abated under 
ie Aa sah AREP EE KN GK D ak dode On 
Appeal from the decree of the behalf of the appellants it is urged that O. 
District Judge, Noakhali, dated the 21st XXII,r.3 does not apply because an applica- 
January, 1926. - tien for substitution was duly made by the 
Messrs. Gunada Charan Sen and Subodh “legal representative" of Abdul Majid 
Chandra Roy Choudhury, for the Appel-* within O. XXII, r. 3. In obropinion, “legal 
lants. representative” in O, XXII, r. 3eneans the 
Messrs. Basak and Radhikaranjan Guha, legal representative or representatives of 
for the Respondents. EE the deceased plaintiff, or all the represen- 
- JUDGME NT.—This was asuit brought tatives of whom the ee VADER 
to recover -possession of certain property 5new or ought to have known Ghomandi 
by one Abdul Majid. During the péndency Lal v. Amir Begum (1) and Haidar Husain 
of the suit Abdul “Majid died and an V-40dul Ahad (2). It may well be tbat if one 
application for substitution under O. XXII, Or mere of the legal representatives are 
r. 3, Civil Prosedrue Code, was made by two Unknown or are unwilling to join in the 
of his sons, At or before the hearing the de- ®PPlication under O. XXII, r. 3, different 
. fendant pointed out that Abdul Majid died Considerations will arise, anc that a bona 
leaving him surviving a thirdson Ahamad- Jide appligation by all the representatives 
ulla. Notwithstanding this warnipg the e Who are willing to joinin making the ap- 
. Otere-two -sons did not'apply to have Plication will be a sufficient compliance 
Ahamadulle substituted as one of the heirs With O. XXII, r 3: Bhikaji Chandrav Puru- 
-, of Abdul Majid, nor did Ahamadulla apply hotam (3), Musala Reddy v Ramayya (4) 
to be made a party to the suit, At the and Abdul Rahman v Shahab ud- Din (9). 
rial an issue, was daised as to whether But that question does not arse in this 
Abamadulla was one of the legal represen- (1) 16 A. 211; A. W. N. (1894) 22... " 
tatives of Abdul Majid, and,#he trial Oourt (2) 30 A. 117; 5 A. L. J. 62; A, W. N. (1908) 41; 3 M. 
held that he was not, and, proeeeding:to L.T. 207. - 


“bear the suit on the merits, decided the o 23 M. 195; 9 M. L. J. 313. sets 
ease-in favour of the plaintiffs," Thesdefend- (5) 55 Ind. Oas. 883; 1- Lah, 431;,85 P, W, R. 1020. 
. - - Li ` : . e " E ` 
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case, for there is no evidence that if Ahamads 
ulla had been informed that the applica- 


tion was torbe made he would not have | 


been’ willing to.join in it. That contention, * 
therefore, fails. e ; 

-Phe learned Advocate en behalf of the 
appellants further urged that, even assum- 
ing that that is so, under O. XXII, r. 5 the 
trial Judge erroneously decided theeissue 
as to whether Ahamadulla was the son “of 
Abdul Majid, and, fnasmuch as thé learn- 
ed District Judge has found that that er- 
‘roneous finding did ‘not affecte the decision . 
of the case within s. 105, Civil Procedure 
Code, the failure on the part of Ahamadulla 
either himself or through his brothers to 
join in thé application under O. XXII, r. 3. 
was not fatal to the proceeding. Now, it 
has. been held that “affecting the decision 
of the case" within ‘s. 105 means “affecting 
the decision of the case" on the merits: 
Mohamed Nural Amin ^v. Monohar Saran 
Deb (6) and cases therein cited, and the 
learned Advocate for the appellant contends 
that inasmuch as this error on behalf of - 
the learned trial Judge did not affect the 
decision of the case on the merits, tie 
appeal has not abated. Ths answer to 
that contention appears to be that any 
" "error, defect or irregularity in any order" 
under s.105 (1) has been held to mean 
an error, defect or irregularity in law or 
procedure and not an incorrect finding of 
fact: Sankali v. Murlidhar (7) and Balabai, 
v. Ganesh (8). In this case, however, the 
error whiehthe learned trial Judge made 
was that he arrived at an erroneous conclu- 
sion of facf'aud, therefore, in our opinion, 

. B. 105 does not apply. This contention 
also fails. For these reasons, in our 
opinion, the appeal fails and must be dis- 

missed with costa, s 
A. ‘ Appeal dismissed. : 

(8) 85 Ind. Cas. 100; 52 O. 472; 40 C. L.J. 988; A. T. 
R. 1925 Cal. 473 & 766; 29 C. W. N. 675. : 


T) 12 A, 200. 
8) 27 B. 162; 4 Bom. L, R. 980. 


CALCUTTA HIGH COURT, 
Arenal FROM APPELLATE Deore No. 1471 
° oF 1925, 
March 2, 1928. 
Present : —Mr. Justice B. B. Ghose and 
^ My Justice Cammiade 
SEORETARY or STATE ror INDIA— 
DEFENDANT— APPELLANT . 
. — versus 
SATI PRASAD GARGA AND OTHERS 
—PrLaINTIFFS—RESPONDENTS. . 
Cess Act (IX of 1880), 88. 4, 0,, Q— Property. 
A z : 


t 


E v. g 


. ee , , 
let out for hats—Assessment of cess on income from 
hats, legality of—' Annual valte of lgnd', meaning 


The proprietors of an estate containing several 
hats accepted kabuliyats bearing annual jamas in 
respect of the lands on which hats were being held 
on certain days and put the executants of the 
kabuliyats in possession of the lands : 

Held, that the money realisable on the basis of 
the kabuliyats was 'annual value' payable for the 
use and occupation oftheland,and the proprietors 
could be assessed to cess on the basis of the income 
derived from the hats. (p. 188, col. 9; p 189, col 1.] 

Qucre.— Whether a ‘kat’ is immoveable property 
within the meaning of that word in the Oess Act. 
[p. 187, col. 1.) e 

The expression ‘annual value'' in s. 6 of the 
Cess Act means not only the rent payable 
but, if no rent is actually payable then what would 
on reasonable assessment be paydble by other per- 


sons, (i. e, other than cultivating raiyats) in the. 
actual use and occupation thereof. The expression . 


is 80 wide as even to include damages which the 
Court would allow to the owner of the land against 
third persons for actual use and occupation of the 
land. [p. 188; col. 2.] . 

The rule of ejusdem generis cannot apply to the 


. words ‘and othereimmoveable property’ in s. 6- of 


the ess Act inasmuch as ` the classes of 
business previously enumerated are exhaustive and 
there is no scope for the application of the rule. [p. 
189, col. 1.] - : ; 

Appeal against the decree of the Addi- 


tional District Judge ` of Midnapore, dated | 


the 3rd April, 1925, affirming that of the 
Subordinate Judge, Midnapore, dated ‘the 
18th July, 1924. - E 

Tne Senior Government Pleader, (Babu 
Surendra Nath Guha), (with him M. Syed 


Nassim Ali), for the Appellant. i 


Sir B. C. Mitter, Kr., (with him Babu ` 


Rrobodh-Chunder Chatterjee), for the Re- 
spondents. - ; 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 

JUDGMENT. ° 

Ghose, J.—This is an appeal by the 
Secretary, of State who was the defendant 
in the sditout of which this appeal arises 
against the judgment and decree of the Ad- 
ditional District Judgeof Midnapore affirm- 
ing the decision of the Subordinate Judge, 
The suit was for a declaration that the 
asstssment of cesses under the Bengal 
Cess Act on the property of the plaintiffs 
8n the basis of realisations on account of 
hats within the estate of the plaintifis*was 
ultra vires and forrefund of the amount 
of cesses paid under protest. The learned 
Judge below held that on 
authority of certain casts decided by this 
Court, the assessment of cesses-on the 
income’ derived" *from the hgts was ultra 


vires, amdemade a decree in favour of the . 


plaintiffs for refund of the money paid by 
the plaintiffs, : $e 


the . 


I 


gau. 


2 


186. ! 


e e 

"The learned Government Pleader contends 
that the decision of the Courts below is 
erroneous having regard to the terms of 
the agreement in the kabuliyats accepted 
by the plaiatifis with regard to the hats, 
read with the provisions of the Cess Act, 
The relevant portions of the  Oess Act 
should be stated in order to appreciate the 
contentions ef both parties. The imposition 
of cesses is mad@eunder the provisions of 
ss. 5 and 6 of the Act which run thus :— 

“5, From and after the commencement 
of this Act in any District or part of a 
District, all immoveable property gituate 


therein...... Shall be liable to the payment 


ofa Road Cess and a Public Work Cess. 


: «6. The Road Cess and the Public 
Works Cess shall be assessed on the annual 
value of lands and on the annual net profits 
from mines, quarries, tramways, railways 
and other immoveable property ascertained 
* respectively as in this Act e prescribed A 
Immoveable property is defined in s. 4 of 
the Act, but it is not necessary to state 
the definition for the present purpose. 
“Land ' means land which is cultivated, 
uneultivated or eovered with water, and 
does not include houses or buildings. 
“Tenure” includes every interest in land, 
whether rent paying or not save and except 


an estate as defined, in the Act. The 
definition of "annual value of land" 
runs thus:—‘ Annual value.of any land, 


estate or tenure means the total revenue 
or rent whivh is payable, or, if no revenue 
or rent is actually payable, would, oa & 
reasonable assessment, be payable, during 
the year by all the cultivating Taiyats of 
sucheland, estate or tenure, or by other 
persons. in the actual use and occupation 

. hereof". These are all the relevant 
provisions of the Oess Act which «fe have 
to consider in the present proceeding. 


The contention of the Government 
Pleader is that the property wijh regard 
to which the assessment is made is ‘land’ 
within the meaning of the Act. Itis not 
disputed that if any interes? in, ‘land’ was 
conjerped by the agreement cesses may be 
‘assessed onthe income. The controversy 
is with regard to the definition of ‘annual 
*yalue of land’ whether: the income derived 
from the hats in'this case falls within it or 
fot, Before € proceed to discuss the 
several contentions of the parties, it is 
necessary to refer to the c&8es on which 
the learned Judge below purportedete base 
.his. conclusion. These cases are Umed 
Rasul Shaha Fakir v. YAnath. Bandhu 
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Ghowdhuri. (L), the Fall Bench case of 
Secretary of State for India v. Karuna 
Kanta Chowdhry (2), and a case reported as 
Surajdeo Narain v. Mackenzie (3). Iteis not 
necessary todeal with theease of Umed Rasul 
Shahi Fakirv. Amath Bandhu Chowdhurt 
(1) in detail as it was a case the sequal of 
which gave rise to the Full Bench case-of 
Sesretary of State for India v. Karuna 
Kahta Chowdhury (2). The facts of that 
case avefe these:—Thefe was a certain 
piece of land in the possession of occupancy . 
raiyats withit an estate. On that landa : 
mela used to be held for a certain number 
of'days in the year when there were no 
crops standing, The owner of the estate 
granted an ijara to some persons called 
Fakirs permitting- them to hold the mela, 
and an income was derived from the mela, 
The land was assessed with cesses on the 
. basis of the income derived from the mela. 
“The owner of the estate had to pay the 
amount. He then brought a suit to 
recover a share of the cesses under s. 41 of 
the Cess Act from the Fakirs. That suit 
gave rise to the case of Umed Rasul Shaha 
Fakir v. Anath Bandhu Chowdhuri (1). It 


was held there that the owner of the estate . l 


was not entitled to recover cesses because 
the income of the mela, was not liable to be 
assessed with cesses. Subsequently, the 
owner of the estate sued the Secretary 
of State for a declaration that cesses were 
illegally levied and for recovery of the . 
amount paid. Taat give rise to the 


e Full Bench case reported.as Secretary of 


State .for Indiav. Karuna Kanta Chow- 
dhry(2). It was held by the majority of 
Judges composing the Bench that the 
.Fakirs, the ijaradars, were mere licensees 
and had no interest in the land, and, 
therefore, cesses could not be levied on 
the income derived from the mela. It 
was ppiħted out that the ijaradars were 
not given and could not be given any 
right to the land on which the mela was 
.held. Theland wasin the occupation of 
occupancy raiyats and the. mela could only 
be held dén it with the leave and license of 
*the occupancy raiyats andif they objected 
the landlords had no right to put the 
ijaradar Fakira into possession of the land 
in question. It was, therefore, held that the 
ijaradars were mere licensees and: the 
money that was realized.by-the zemindars 
from them could, not by any. means be 
called rent for the use and occupation of 


(1) 28 0.637; 6 C. W. Ñ. 128. 
_ (8) 35 O. 82; 11 O. W. N. 1053; 6 O. L.-J, 342. 
fA) Gnd gas, BA o e 
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the land. That is what was decided in 
that case. The case of Sarajdeo Narain 
.v. Mackenzie (3) of which the - learned 
Judge lays special stress is also" similar 
as regards the facts ås there the landlord 
created a mokarrari in favoufof a defendant 
‘and also granted the right to the wife of 
that ‘defendant to collect dues for hats 
within the «mokarrari. That case sintply 
followed the case in, Umed Basul Shaha 
Fakir v. Anath Bandhu Chowdhuri (1). * 
< In the Full Bench case observations were 
made by some of the Judges as to whether 
the mela orhat is immoveable proparty or 
not. I do not, however, think that it 
would serve any useful purpose to dis- 
cuss that question in the present case 
having regard to the. arguments addressed 
to-us. The learned Government Pleader 
.did not argue that the assessment in 
question could be made on the' amount 
realized , on. account of ‘the hats under the 
last portion ofs.6.0f the Cess Act, that is 
‘to say, as falling within “other immove- 
able property". Sir Binode on behalf 
of. the respondents argued that the expres- 
- Bion “ other immoveable property." must be 


construed according to the rule of ejusdem - 


generis, that ‘is, coming after the 
words mines, quarries, tramways and 
railways it must have a similar meaning as 
those words, aud he supports his argument 
by: an observation of one of the learned 


Judges, Mookerjee, J., composing the Full ° (5). 


Bsnch at page.97 of the Report in Indian 
Law Raports: XXXV Calcutta. "I have 
considerable doubts whether the expression . 
“other immoveable property" should be 
coastrued with reference to the rule of 
ejusdem generis, because in my judgment 
thére is- no connection between mines, 
tramways and railways, and -you cannot 
find any other immoveable property similar 
to mines, quarries, tramways and railwaya. 
"Tomy mind, it seems thatthis expression 
“other immoveable property’ was used for 
thé purpose of bringing into ths net any- 
thing that might have been left out by the 
prévious portion of the sestion, that ds to 
say, by the worda lands, mines, quarries, 


tramways and railways. .It is not, however, ` 


necessary for ms to express a. definite 
opinion on the question whether a hat is 
immoveable property or not under this 
Act, as I have already said that the. 
learned Goverament Pleader, Mr. Guha,” 
did not base his argument upon this part 
ofs.6 ofthe Cass Act. ° Sa 

The real question. in this case is, as’ 
stated by both Mr: Guha-and. Sir Binode, 


.in 


IET 


whether the grant in this case is a mere 
lieense or a lease of property.” Pt is not 
disputed that ifany right to the land was 
granted assessment on the income ofthe 
hats could be made, bit if it.i$a& mere 
license the assessment is illegal. Ihave to 
refer to two cases cited on behalf of the 


‘respondents on the strength of which it was- 


contended by Sir Binode that we should 
hold that the transaction évidenced by 
the kabuliyat whicho Iam presently going 
to mention constituted a mere license. The 
first case that. was *cited was that of 
Smith v. St. Michael Overseers (4). There 


‘the owner of a house allowed a person td. 


occupy a number of rooms in the house on 
condition of receiving a certain amount of 


money and for which he undertook tokeep . 


“the premises clean, light fires and attend 
to the same by providing a trustworthy 
person to reside on the premises to do all 
these acts. .The,question was whether the 
owner wasliable to be rated on the value 
of the premises. It was held that he was, 
as notwithstanding the right given to a 
third. person to live in a portion: of the 
house he was to bə considered as the 
occupier.of the whole ofthe hduse, "That 


case to my mind is of no assistance to us | 


in deciding whether the tragsaction in this 
cass should be considered asa license or a 
lease. Ths same thing may be said about 
the case of Rochdale Canal Co. v. Brewster 
Lord Justice Lindley in his judg- 
ment stated that the transaction pointed 
to*a lease, and Lord Justice Lopes thought 
that it was a license, but all the Lords 


Justicás were of opinion that the grantor ` 


of the right to the third person was lio 
to be rated as the occupier of the whole 
of the premises, These cases only illus- 
trate the difficulty under the English Law 
determining whether a particular 
transaction. amounts to a demise of pro- 
perty or to £ mere license, . There are 
cases in the ebooks where it has been held 
thetthe grant ofa right to occupy a biecq 
of land for a certain number of days in. the 
year forsome purposes may amount to a 


lease, and, on the other hand, there erg“. 


cases where it has been held that'the.right 
toerect stalls and do certain other things 
upon a piece of land is a mere license, 
I think, therefore, that igstead of trying to 
find what this transaction mounts to 


œ . e.- ED 
(4) 0860) 3 El. & Hl.383; 30L. J. M.. O. 74; 3 L. 
74 


T.687, 7 Ju». (v.s. 24; 121 E. R. 486; 122 R.R. 


6. | i 
- _ (5) (1894) XQ. B. 852; 6£ L. J. Q-B.*37; 9 Re 680; 7} ` 
“L, 1:248; 59 J, P. 132. 8 680; 71 
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by reference to "English cases we should 
look into the, document itself in order: to 
determine what sort of right was conveyed 
to the grantee. 


This bfings meto the kabuliyats which 
were accepted by -the plaintiiis with re- 
ference to the hats, Oneofthem has been 
placed before us and we are informed 
that the othey kobuliyatsare in the same 
terms. The relevant portions of the kabu- 
- liyat run thus:—Kabulsyat for a term of one 
year commencing from the” month of 
Bhadra............ in respect. of hatkars of two, 
hats......... .. The total area of the -site 
lands of the gaid two hats being 4 bighas, 
5 biswas, leottah, Beane a jama of Rs. 252 


ehetooseeeeecesvseceevesce L soosse 


taken settlement............... of two hatkars 
in respect of all sales of paddy, rice and 
various other articles that will be effected 
on. each hat day at any place comprised 
within the boundaries given below and 
appertaining to the two hats......appertain- 
ing to your fouzi............ the total area of 
.the site land of the said two hats being 
Aibighas 1 coltah 5 biswas (the. site lands 
of such permanent shops as there are in 
respect of which you are realizing rents 
and that of your kutcheri bari, ete., that 
now exist and that may . be constructed in 
future which has become your khas are 
excluded therefrom) and remaining in 
possession thereof by realizing the hatkar 
at the -rate previously approved by, you 
‘from the vendors of all sorts of articles 
at ghe said two hats from the commence: 
ment of the current amli year 1318, I 
execute this kabuliyat for .a term of one 
year in respect of the hatkar jowfta......... 
The. said two ‘hats shall pass, into your 
khas possession from the. commencement 
of the year l3ly'and you shall'grant fresh 
settlements thereof. I have ande shall have 
no objection thereto. If any Police case 
takes place in the two hats gbove-mention- 
ed taken settlement of by me during thee 
. “terme of.my settlement I shall forthwith 
lodge infofmation thereof with -the local 
Police and at your office and (shall have 
-'the investigation made and shall render 
.proper assistance." e Then in the sghedule 
are givén the boundaries of the site land 
of the two hats, and there is another 
schedule of instalments. for payment of: 
rent. ai 


` The question then arises. whether the . 
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- which ntean$ rent id used 


jama: payable would be the 'annual value! - 


of any’ land, estate or tenure. If is not 
necessary, as I haye said, in the view 


* I take to*decide whether a hat is ithmoye-, 
- able property within the meaning of that, 


expression under. the Oess Act. The qués- 


tion here. is, was the amount to bepaid . 
-by the person executing the kabuliyat:for 
‘the ‘actual use and occupation ofany land’, 


It was contended on behalf of the re$- 
pondedts that if no interest in the land 
was created, although the expression jama, 
the money 
payable would not be rent. 
so, but what is the meaning of ‘annual value’ 
of land according tothe definition. in the 
Cess Act? From the words of the defini- 
tion it seems to me that the expression 
means nct only the rent payable but if 


no rent is actually payable then what. . 


would: on reasonablé assessment be pay- 
able by other persons (i. e., other than 
cultivating raiyats) in the actual use and 
Occupation thereof, The expression is so 


wide as even to include damages which . 
the Court would allow ta the owner of . 


the land against third persons for actual 
use and occupation of the land. IfIam 
right in that view then we have to see 


next whether the person executing the- 


kabuliyat was entitled to the üseand occupa- 


tion of the land mentioned in the kabuliyat.' 


It seems to me that excluding certain 
site lands of permanent shops and the site 
lands of the kutcreri bari in existence. or 
which might be constructed in future 
on land which has already besome khas 
of the landlord, the rest of the land 
was given possession of to. the person 
executing the kabuliyat. It may be that 
this possession would be exercised only 
on the day on which the hat was to be 
held. But still there’ would be use and 
occupation of the land. Even if I were 


-to accept the contention of the respondents : 


that the grantee could not exclude the 
grantor from the land on other days or 
even on the days when the hat was to 
be held'from going upon the land for 
realizing his-rents from the permanent 


shops or going to his kutcheri bari, still ` 


the payment of the jama was on account 
of his occupation of the land on which. 
the hats wereto beheld and with regard 
to the pprtion of the land op which the 


-hats were to beheld; the grantee wasen- 
That : 


titled to exclude other persons. 
being so the mortey that was realizable 


on the basis of the kabuliyat is in my view | 


‘the annual value’ which is payable for 
C * 


That may be , 
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use and, occupation of the land. In my ` 


‘view the assessment was ‘not ultra vires. 
+ The jydgment and decree ofthe lower 


` Appellate Court cannot, therefore, be sup- . 


ported. The plaintiffs’ suit must be dis- 
missed with costs in all Courts. 


Cammiade, J.—I agree with ,my 
leapned bréther that the preferable view 
is that hats are covered by the second 
portion of s. 6 of the Cess Aet. 16 
*rule of ejusdem generis cannos apply to 
the words ‘and other immoveable property’ 
in that section, because the classes of busi- 
ness previously enumerated are exbaus- 
tive and there is no room for the applica- 
tion ofethe rule of ejusdem generis. In- 
spite of that I also agree with my learn- 
ed brother that fats may be assessed 
also under the first part of the section. 
The assessee here is the Jandlord and the 
assessment is in respect of the land used 
for the hat and land is immoveable pro- 
perty. The only difficulty that then arises 
is about the way in which the assess- 
ment is tobe made. In respect of pro- 
perties which are to be assessed on the 


basis of annual value the criterion for ' 


assessment is under the definition of an- 
nual value the amount of rent paid for 
the. land or which might be paid for 
the land where rent is not actually as- 
sessed. Then arises the difficulty whether 
rent is actually paid or not in respect 
of this land. My personal opinionis that 
theterm rent has been used inartistically 
in the definit&n of annual value. ` But even 
‘if that were not so, I agree with- my 
Jearned brother that the former of the 
hat has sufficient -control over the land 
to be said to have aninterest in the land 
for which he would pay rent, Under 
these circumstances I hold that ihe assecs- 
ment has been rightly made and that.the 
guit should be dismissed as ordered by my 
learned brother. 


A. Appeal a llowed. 
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CALCUTTAHIGH*CQURT. 
OxiainaL Crvit Burr No. 415 op 1912, 
e June 11, 1928. 


Present :—Mr. Justjce Remfry. 
SUDHIR OHANDRA DAS-— PLAINTIFE 


versus 
RASESWARI OHAUDHURANI— 
DEFENDANT. ` è 

Contempt of Court—Failure to produce account 
books before Referee—Contempt—Order disallowing 
subsequent production —Right to file objection to report 
—Purging of gontempt—Waiver—Civil Procedure 
Code (Act V of 1908),O XI, v. 21. 

Though the. Court would not hear a party in 
contempt coming himself to Court to take any 
advantage ofthe proceedings in the cause, yet such 
a party may be heard in respect* of matters of 
defence, [p. 191, col. 2.] 

The fact that the Court has imposed a penalty on 
a party who has not complied with an order of the 
Oourt to produce his account book? will not clear 
him of his contempt. [p. 190, col, 2.) ee 

The mere fact that a party who had failed to 
produce his account books before the Official Referee 
was allowed by the Referee to file a state of facts 
and the opposite party thereupon filed his answer 
to that state of facts, does not amount to a waiyer 
of the contempt. [p. 192, eol. 9.] 

A party who has allowed areference to proceed 
ex parte may still file objections to the report of 
the Referee. [p. 190, col. 2.] 


Mr. H. D. Bose (with him Mr. E. C.: ; 
Jr), for the Plaintiff, Pons 
Mr. Bimala Chandra Dev @with him Mr. 
Prafulla Chandra Bose), for the Defendant, 


JUDGMENT.—In this matter the 
‘defendant ^ Raseswari Chaudhurani has 
filled exceptions to the report made by 
the Official Referee of this Court in pur- 
Suance of an order made on the 6th of 
May, 1013. The report was madé on the 
8th of December, 1916. A preliminary obs 
jection was taken on behalf of the plain- 
tiff on the ground thatas the defendant 
was in corftempt she was not entitled to 
file exceptions to the report.” It appears 
that the defendant is an executrix under 
the Willof her late husband. and that 


. there was ancther executor since deceased, 


Thisesuit was filed on the 27th of April 
1912, on behalf of the adopted son of the 
defendant against her and her oo-executor 
for, inter alia, on account of the ded- 
ings of the defendant and her co-executor 
with the estate. To put the matter shortly 
accounts were ordered and the defendant 
as one of the accounting parties was 
. ordered to file her accounts. A preliminary 
decree was passe@eon the 6th of May 
1913. “An, order was made on’ the 6th of 
May, Y916, by Greaves, J., directing the 
defendant to file her accounts. On the 
Tth of August, 1916, Chaudhuri, J., passed 
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an order the material portions of which 
are: "I gave her time up to the 15th of 
September to file -her accounts. This 
date is fixed peremptorily. In default thfe 
Refere to procéed without her accounts 
and she will be precluded from filing 
any accounts thereafter and the reference 
will be treated as being heard ex parte 
against ‘her’. Against this order the de- 
fendant appealed. The judgment of the 
Appeal Court was “We have come to the 
conclusion that the mattere whieh were 
before the learned Judge were matters 
for his discretion and on tha materials 
‘before us we cannot say that he has 
exercised hi$ dis2retion wrongly. We desire 
to make itclear that the applicant, the 
executrix,is not precluded by the order 
as we construs it from appearing at the 
reference. If any order is’ necessary (I 
do not think it is necessary) to make it 
quite clear we include in our judgment 
a direction that she shill have a right 
to appear at the reference’. The appeal 
was. dismissed with costs. unm 

- It was argued on behalf of the plaintiff 
that the defendant having failed to comply 
with the*order of the Court was and is in. 
contempt, citing Gordon v. Gardon and Gor- 
don (1) and IQaniel's Chancery Practice, Vol. 
I, page 786. Being in contempt the defend- 
ant, it was argued, could not move the 
Court and under the rules and orders the 
application is a motion. For the defend, 
aut it was contended that it had never 
been suggested that she was in eon- 
tempt, and that the judgment of the 
Appeal. Court, as it gave her the right 
to appear, reversed the order of Chaudhuri, 
J , in so far as it directed that the reference 
should proceed ex parte against the de- 
fendant, "2 


Now undoubtedly the defendant, an ac- 


"counting party, was in contempt inasmuch 


as ghe failed to obey the" ordera of the 
Court that she: was to fil» her accounts. 
It ie also clear that the order of Chaudhuri, 
J., was affirmed in every particular by 
the Court of Appeal, although it was gon- 
Strued. This was the view taken of the 
judgment by the defendant—see exception 
filed ground VII. 1t was argued for the 
plaintiff that all the Court of Appeal did 
“was to pgint owt that although the re- 
ference would proceed ex parte the defend- 
ant would have the jghts allowed under 
the Rules “and Orders, Chapt. AM, r3. 


(1) (1904) P. 168; 73 L. J, P. 41; 52,W. R, 389; 90 L. 
T, 597; 20 T, L. R. 272, ve 
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In my opinion a defendant in contempt . 
cannot claim as of right the benefit of 
the procedure of this Court except for 
the sole purpose of defénding herself, and’. 
how far those rightss extend is a matter 
for the discretion of the Court and ‘this 
last point accounts for the fact that in 
circumstances apparently similar the Court 


„has and hes not allowed a defendant to 


appear: see Hewitt v. McCartney (3)+per 
Lerd Eldon. : i 


Ths,point which requires consideratior 
is this. Undoubtedly this Court treated 
the defendant as being in contempt, but 
the order passed by Chaudhuri, J., was 
that if she failed to obey the order of 
the Court certain penalties would follow: 
one penalty was that the reference would 
proceed ex parte. Under the practice of 
this Court a party who has allowed a 
reference to proceed ex parie may still file 
exceptions. The question, therefore, arises 


‘whether the order of this Gourt having 


specified the consequences of a failure 
to file accounts must be taken to have 
limited the consequences or whether th» 
defendant after incurring the specified 
penalty is still in contempt, 


It was argued’ that as the Court had 
impesed a penalty onthe defendant for 
her contempt, that should be regarded as 
analogous to a conviction and sentence 
and that it was not open to the Court 
to treat the defendant, once the penalty 
had been exacted, as being still in contempt 
and still liable to any Yurgier disability 
or penalty. But the form of the origi- 
nal order was that in the event of a failure 
to obey the order of the Court, certain 
consequence would follow and in the 
Court of Appeal that order only was before 
the Court, and although the defendant 
had then failed to obey the order, the 


:Oourt did not deal with the matter as, 


so to speak, a eompleted contempt. And 
it seems to me that it would be an 
entirely wrong construction to place on 
this order that the Court finally or at’ 
all assessed a penalty for prospective 
contempt and informed the defeftdant of 
the terms on which she might defy the order 
of this Court. There are two aspects of ' 
contempt. A distinction must be drawn 
between a process to assigt a party against 
an opponent who defies the orders of the 
Court end a process to maintain the 


23 


(2) (1807) 13 Yes, Jun. 560; 33 E, R, 404, | 
- * 4 . 
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dignity of the Court 
Paterson (3)], | 


[see Seaward v. 


. SUDHIR ÓHANDRA DAH v, RAÉESWARI GHAUDHTRANT, 
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which throws a good deal of light on 
his view of the law. In thaf case the 


A party against whom an order has defendant to an action for foreclosure 


been made under,O. XI, r. 21, will not 
he heard to say that What order has 
cleared “his contempt; the Court may pro- 
ceed to attach him [see Navivohoo v. 
Narotam Das Candas (4).] A litigant, un- 
like a practitioner in the Court, 1s ‘aot 
treated as in contempt in any but the 
suit in connection with which the” con- 
tempt has been committed, put unless and 
until his contempt has been cleared 
from both aspects of the offence, he con- 
tinues in contempt. The order in this 
case, in my opinion, should be regarded 
.merely as directions to «the. Official Re- 
feree, and not asa final settlement with 


the defendant in the event of her failure 


to obey the order of the Court. 
. I, therefore, hold that the defendant is 
still in contempt and that there is only one 
way in which-contempt in a matter of proce- 
dure can be cleared and that is by obedi- 
ence to the order of the Court, for other- 
wise the defendant might obtain an ad- 
vantage from her own contempt. ` 

But, assuming that defendant is still 
in contempt and has in- no way cleared 
her contempt, it does not follow that she 
is ‘not entitled to file -these exceptions. 
Mr. H. D. Bose laid great stress on the 
judgment of Sterling, J., in Gordonv.Gordon. 
and Gordon (1. But in that case Vaughan 
Williams, L. J.,laid down the proposition 
that a defendant though in contempt will 
be heard 4n some cases in which all that 
he is seeking is to be heard in respect 
of -matters of defence. Sterling, L. J., 
cited .a passage from a judgment of 
Lord Cottenham's which certainly reads 
as if such a defendant will only be 
heard if an order subsequent to her 
contempt was made without jurisdiction 
or on the ground that there was some ir- 
regularity in the order. But Lord Cot- 
tanham added in his judgment a passage 
not quoted. by Sterling, L. J.,, namely, 
"but he was not generally entitled to 
take a proceeding in the cause for his 
own benefit.” That there were exceptions 
‘to the last rule, but they were few in 
number. {See Chuck v Cremer (5) and in 
King v. Bryant (6).] He made an order 


$56; 66 L, J. Ch, 267; 


(3) (1897) 1 Ch. 545 at pp. 555, 
fé L. T 215; 45 W. R. 610. ° 
4)7B.5. 

5) (1846) 1 Cooper T. Cott, 247; 47 E. R, 841. 
(6) (1838) 3 Myl & Or, 191; 40 E, R, 897, ` 


ə report of the master, for that was 


was committed to the Fleet for failure 
to filə his reply. While he was there, 
the plaintiff proceeded to obtain an 
order for an account and served the 
defendant with no notice of it. The 
plaintiff. then served no, notice of an 
application for confirmation of the 
master's report. eThe défendant, who 
was still ?n the Fleet, moved the Court 
to set aside these pfoceedings, and Lord 
Cottenham granted his application on the 
ground that though in contempt a 
defendant was not to be deprived of his 
property without being heard in his 
defence. 


The Lord Chancellor said the .Court 
would not hear a party in contempt 
coming himself into Court to take any 
advantage of the proceedings in the 
cause, yet such a party was entitled to 
appear and resist any proceeding 
against him and that it would be a 
most unjust extension of the rule against 
parties in contempt to takeeawaya man's 
estate without giving him any opportunity 
s coming in and protecting him- 
self. 


It is true that Oozens-Hardy, L. J., 
declined in Gordon v. Gordon and Gordon (1) 
to assent to any proposition beyond that 
necessary in that case—namely, that a 
defendantin contempt could move against 
an order made without jurisdiction. Still 
the view taken by Vaughan Williams, 
L. J., was, if I may respectfully Baye BO, 
more in accord with the authorities and 
Bterling, L. J., was not prepared to dissent 
without further consideration from a view 
taken by Lord Oottenham. I cannot 
distinguish this case from King v. Bryant 
(6) and Wigram, V.O., in Morrison v. 
Morrison 47) held that a defendant in 
centempt for non payment of an order for 
costs, was entitled to file exceptions to à 
i merely 
astep taken in his own defence. HEZ 
the default was not wilful, but' in King v. 
Bryant (6) as the defendant was committed 
to the Fleet his default was presumably 
wilful, and, therefore, assuming that the 
defendant in this case was and is in wilful 
contempt of she Court, I am unable to 
hold that she is not entitléd to be heard, 


but as it is not suggested that the report 
(7) (1845) 4 Hare 590; 67 E, R, 783, 2 |, 


> l 4 
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was made without jurisdiction or that any 
‘irregularity occurred, she is only entitled 
to ba heard in her own defence,—see 
Morrison w. Morrison (7). The view which 
Itake of the matter seems to me to be 
in exact accord with that taken by the 
Oourt of Appeal. The defendant was 
allowed by both Courts to appear and 
that meant toeappear in order to defend 
herself and no more. The argument that 
liberty to appear présupposed tha: the 
defendant wag not treated as in contempt 
was founded on a misapprehension of the 
pogition ofa defendant in contempt. 


As I read thie cases it was never the rule 
‘that a party in contempt in a matter of 
procedure was.not entitled to be heard 
ia his own *defence, for the penalty as 
far as the Court is concerned in maintaining 
_itsown dignity may be assessed by the 
Court as if it. were, as it fe, a criminal 
offence, but is by no means limited to 
that nor is the contempt cleared whatever 
penalty be imposed until the Court's 
order isobeyed, but as far as the otber side 
ia concerned the penalty is to be limiled 
to frustrating the effect of a failure to 
comply with the procedure and does not, 
if that can bë avoided, give him any 
further advantage. l 


In this matter I have considered the 
provisions of O. XI, r. 21 of the Code of 
Civil Procedure. It is clear that the rule 
inno way limits the powera'of the Court— 
geeHassonbhoy v, Cowasji Jehangir Jasswalla 
(8), Navivahoo v. Narotam Das Candas (4) 
and Godu Mal v. Suraj Mal(9). The order 
appears to have been considered in only 
two cases in this Court by Woodroffe; J , in 
Kamalakhy Dossee v. Jotindrá Mohan 
Banerjee (10) and Okinealy, J., in Kesharia 
Accomar Sreesung Jee v. Potooah Sett (11). 
I find nothing in these decisions which 
are not in accord with the views expressed 
above, though in the Caleutta decisidhs 
the position of a party in*contempt was 
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that a defendant in contempt shall not be 
heard, would not extend to a step neces- 
»Bitated by, the proceedings of the plgintiff, 
still in Hewitt v., MeQartney (2) which 
was a suit for fpreclosure, the defendant 
not having put in an answer amd stood 


.out all process for contempt, applied for 


the usgal reference although the cause was 
set*down to take a decree pro confesso, Lord 
Eldop ssid :that the effect ofthe contempt 
according to the law of every Oourt was 
that the defeadant could not come in upon 
such a motion. But,in my opinion, I am 
bound by. the order of the Court of Appeal 
in this. suit which gave the defendant 
.the right to appear at the reference and I 
think impliedly gaveher the right to file. 
exceptions, but,in my opinion, as I have 
endeavoured to explain that order, if I may 
respectfully say £o, is in «ntire accord with 
the view of Vaughan Williams, L. J., in 
Gordonv GordonandGor¢on (1) and of Lord 
Cottenham and Wigram, V. ©., in the cases 
cited above and as I have been able to find 
‘no authority which allows a defendant in- 
contempt to do more than protect hereelf 
except in exceptional cases. I will ‘hear 
the exceptions, but will confine the defend- 
ant strictly to a defence of her rights, and 
as she has not. yet filed her accounts she is 
still bound by the order that she can file 
no accounts and, in my opinion, the Court 
ig bound to see that the plaintiff is not 
placed at a disadvantage by reason of the 
defendant's failure to file,her accounts. — 


The defendant argued that The plaintiff 
waived contempt citing Anonymous (13). 
It seems to me that the alleged waiver, 
which is that the defendant was allowed 
by the Official Referee to file a state of 
facts and the plaintiff thereupon filed 
his answer to that state of facts, does not 
comé within this ruling, and that there is 
no case of waiver of contempt in this 
case, 


A. 
(13) (1908) 15 Ves, Jun. 124; 33 E, R. 720, 
. ual considered in any detail. . * 2 


I must add, that although Lord Cotten- 
“ham in Erpe v. Smith (12), where the de- 
fendant was imprisoned for breach of an 
*jnjunetion inethe cduse, held that the rule 


i ] .* e i * 
«Bl. | ers ON x 
. (8) 37 A. 380; 2 A. L. J. 18; A. W., N. (1905) 10. i 
(10), 6 O. L. J. 334. . 
(01) 2 0. W. N. 676. . 


(12) (1838) O. P, Cooper 119; 47 E, R, 423. i>. (ut "e. 
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PATNA: HIGH COURT, 
~ APPEAL FROM APPELLATE Pacer No, 911. 
: OF 1924, - 
July.14, 1927, 2H : 
Present; —Mr. Justice Kulwant Sahay sud 
e Mr. Justice James. 
‘RAGHU RAM PANDEY. AND ANOTHER— : 
S RENDANT Seca 


DEOKALI PANDE AND ANOTHER — 
PLAiNTIFFS— RESPONDENTS.  . 

Chil Procedure Code (Act- V of.1908) O. XXI, 
T. 89 —Execution sale—Déposit of decree rs under 
0. XXI, r. 80—Suit for Setting aside sale , and refund 
of deposit—Competency of suit. 

- A person who has‘ made a deposit under O, XX; 
1..89,-Oivil. Procedure Code, cannot challenge the 
validity of the sale. and ‘ask for a refund of -the 
amount deposited by him. (p. 194, col. 1]. 

Narayan Vasudevackarya . Kath w. ' Aingatdá 
Malagauda Patil (L) and Kunja Behari Singha : Ve 
Bhupendra Kumar Dutt (2), followéd. 

Appeal from a decision of the Subordinate 
Judge, Purnea, dated the 14th March, 1924, 


confirming that of the- Munsif, Purna, 


LU 


. dated the 20th February, 1922. 


` Mr. S. N. Bose, for the Appellants. 
Mn t Hann Jan, for the Respondents, 


“JUDGMENT. | 
' Kulwant Sahay, Defendants 


Nos. l and 2. obtained a 'money-decreé: 
~ "against the defendant No. 3 on the 16th 


January, 1917. -The decree was obtained 
on-the basis of a bond. executed by Musam- 


. mat Jaimani, the mother- of defendarft 
‘No. 3,;and there ‘was a direction in the. 


decree ^to tha“effect that the decretal 
amount, well be realised -out of the assets 


_ inherited by defendant No. 3 from her 


mother. Defendant No. 3 conveyed all ‘the 
. properties-which she had inherited from her 
mother as well as. from her father to -the 
plaintifis uaderadeedof gift dated the 3rd 
April, 1917, aad the plaintiffs objacted to 
‘the sale of the property in execution of the 
decrea on the ground that the property 
attached was not the property forming thé 
assets of the mother of defendant No. 3. 
This objéction of the plaintiffs was disallow: 
ed, and the property was sold on the. 2nd 
May, 1921.. Tn» plaintiffs thereupon 
deposited the decretal amount'and ths 


. compensation under the provisions of O. 


XXI, r. 82 of the Code of Civil Prócedüre 
-and son thereafter instituted thé present 
suit for a declaration that the* property 
attached and sold belongéd to the plaintiffs 
and that defendant No.3 orher mother had 
ao right or interest: therein. =Oa'-& deter- 
‘mination of the plaintifs’ title to the pro- 
porty sold & permanent injunction TUAE 


13 = 
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: der protest. 


*ignore the: ‘sale aad 
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for restraining the defendants Nos, land 2 
from taking out execution by &ttachment 


; a sale of the properties forming the 


subject-matter of the guit. There wag a 
further-prayer for a temporary injunction - 
restraining -the defendants Nos. 1- and 2 
from withdrawing the deposit made by the 
plaintiffs under O. XXI, r. 89 of the Code. 
It appears that in the meantime ‘the: money 
had been withdrawn by the defendants Nos. 
1 and 2and the plasitiffs thereupon asked 


.for an améndment of the plaint by the 


insertion -of. a prayér fora refund ofthe 
money withdrawn -by the defendants Nos, 
1 and 2 and the amendment was accord. 
ingly made. > ` 

The defence of the.defendants Nos. 1 and 
2. was that the suit was- not- maintainable 
and that the property did nót belong to the 


plaintiffs, but was the property forming the 


assets ofthe mother of defendant’ No. 3. 
‘Both the Courés below have held: that the 
property -belonged to the plaintiffs, The 
Jearned -Munsif found that the suit was 
moaintainable. The. learned Subordinate 
Judge on appeal did-not deal with this 
‘question in his judgment. 

The point taken on behalf of thé defend: 
‘ants Nos. 1and2 in this second appeal is 
ithat the plaintiffs having made the.deposit 
jander O. XXI, r. 89 of the Code of Civil 
‘Procedure it was not open. to them to 
‘challenge the validity of the sale and to 
Ask for a’ refund ofthe deposit made by 
him. The decision of the point dependa 
on the true‘meaning and scopé of'O. XXI, 
y. 89 of the Oode of Civil Procedure. A - 
person who objects to-the attachment and 
gale of a property on the ground that ethe 
property did not belong to the judgment» 
debtor, has- his remedy by aa application 
under O.XXI, r. 58 of the Oode.’ He can 
also stop the gale by making.a' ' deposit un- 
If the property ‘sought to ba 
səld does not really belong to the judgment- 
debtor, theh the sale of the property in exe- 
ction of a money-decree will not affect the 
rightful ownesn of the property and he can 
resist the auction-  . 
purchaser in his attempt totakg posssSsfOm . 
of © tha. property after: the sale.” A person 
who ias the owner- of the property is not + 


afsted bya sale of the right, title and 


interes 'Of the: judgment-dgbtor'to whom. 


‘the’ property does not belong. In the present 


case’ %hé plaiftifs did object tothe sale 


u&dereO XXI, r. 58 and their claim was dis-. 


allowed: They allowed the sale: to take. 


‘plate and- then made a deposit: ‘under 
10, XXI T,- 89. x 


ia c 
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. Now the object of O. XXI, r. 89 is to 
enable the judgment-debtors or persons 


interested in the property sold to have the, 


sale set aside on paying up the decree and 
compensation withfn thirty days of the sale. 
It gives a period qf grace to the judgment- 
debtor or to the person interested 
in the property to have the eale set aside on 
making the payment providedfor in the 
rule. When tħe payment is made under 
1. 89, the person making the payment 
must accept the validity of thesale. He 
cannot make a payment under O, XXI, r. 
89 and at the same time challenge the 
validity of the gale. A payment under r. 
89 must be an dnconditional payment with 
the object of the money being paid to the 
decree-holder, Once a payment is made 
under O, XXP, r. 89it is clear that the 
person making the payment cannot be 
heard tosay that the sale was not a valid 
sale and that the money dqposited should 
not be paid to the decree-holder. The 
judgment-debtor or the person interested 
is under no compulsion to make the deposit 
under O. XXI, r. 89. Such a deposit isa 
voluntary deposit and the person making 
the deposit cannot, in my opinion, maintain 
asuit fora refund of the money deposited 
byhim. - è f 

In Narayan Vasudevacharya .Katti v. 
Amgauda Malagauda Patil(1) it was held 
that under the terms of O, XXI, r. 89 the 
amount deposited must be taken to have 
been deposited for payment to the decree- 
holder voluntarily and unconditionally and? 
theréfore, no suit would lie for its recovery. 
There also an objection. was taken to the 
sale,’ The objection was disallowed and 
the” property was sold and the plaintiff 
made a deposit after the sale under O. 
XXI, r. 89 and thereafter instituted a suit 
for arefund of the money deposited by him 
on the ground that the deposit had been 


“made by him involuntarily. — * 


The learned Advocate for the respondents 
relies on a passage in the judgment of the 
learned Chief Justice at page 110U* of the 
report where his Lordship observes as fol-. 


“But assaming that the property itself 


. was Bold there may be a difficulty in dis- 


tinguishing between a payment made 
under protest to get rid of an ,attach- 
ment and a payment made under pro- 
test to get a sale after ,attachment set 
aside. But we do noteven know whether 
“the payment was made under “protést,” 
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and reference is made to the statements ~ 
in prayer No.5 of the relief portion in the 
plaint where it is statéd that the deposit 
was made by the plaintiff under protest. At 
page 1102* of the report, however, his Lorg- 
ship clearly says that once property had 
been sold, the sale could not be set aside 
by a payment into Court under protest. 
The observation of the learned Chief. 
Justica of the Bombay High Court, quoted 
above, follows another sentence in which his 
Lordship had, observed, that ordinarily what 
the Court would have sold was the right, 
title and interest of the judgment-debtor, 
if. any, in the property and not the pro- 
perty itself and if the plaintiff, to suit his 
own convenience, got rid of the sale ef the 
judgment-debtor's right, title and interest 
in the property by paying the decretal 
amount into Court, it is quite clear that he 
could not recover the amount as having 
been involuntarily paid; and the learned 
Advocate for the respondents refers to 
certain statements in the plaint to the 
effect that in the present ease the property 
itself was sold. It is difficult to understand 
how the property itself could be sold in 
execution of a money-decree. At sucha 
sale ‘only the right, title and interest of-the 
judgment-debtor can be sold. Whether it 
was specifically stated in the sale proclama-^ : 
tion that what was sold was the right, title- 
and interest of the judgment-debtor or not,: 


fho effect af the sale of a property in exe- » 


cution of a  money-deeree always is to 
pass thé right, title am jnterest of the 
judgment-debtor and nothing rore. 

In Kunja Behari Singha v. Bhupendra 
Kumar Dutt (2) it was held that when a pro- 
perty belonging to A was sold in execution 
of a decreé against B and A had the sale 
set aside by making a deposit under s. 
310-A of the Civil Procedure Code of 1882, 
A had no right to sue the decree-holder for 
recovery of the amount of the deposit money 
paid to him and the reasons assigned by 
Woodroffe, J., for the decision were that the 
remedy ef the person who was the owner of 
the property was not under s. 310-A,for he 
was not affected by the execution prooeed- 
ings and that the deposit had not been 
made by him for the purpose of staying the 
execution. - 

I am, therefore,of opinion thatthe present 
suit was ‘not maintainable having regard to 
the provisions of O. XXI, r., 89 of the Code 
of Civil Procedure The appeal must, 
therefote, be allowed and the decree of the 


(2). 12 0. W. N, 181, . 
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learned Subordinata Judge must be set 

aside and the «uit. dismissed with costg 

throughout, : 
James, J.—Pagree. | 

hk, i . *Appeal allowed. 


. 
—— 
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PATNA HIGH COURT. 
pi Fiesr Orvit AgezAL No. 73 or 10206. 
: December 14, 1923. 
© ~ Present :—-Mr. Justice Das and Mr. 
es Justice James. 3 
ENAYAT KHAN AND OTARRS—DEFANDANTA 


—APPELLANTS 


i versus of 
, Rai BEPIN BEHARI BOSE AND orHERS 
—PLaINTIFF3—R8SPONDENTS, - 
` Bengal Tenancy Act (VIII of 1885), s. 40 (5)— 
Commutation of: rent—Giving retrospective effect to 
commutation order, legality of. " on 
~. Under s. 40 (5) of the. Bengal Tenancy Act a Com- 
mutation Officer has an unrestricted discretion in 
fixing the time from which the order of commuta- 
tion is to take effect and he has also jurisdiction to 
give retrospective effect to his order. NOME 
Appeal against a decision of the Subor- 
dinate Judge, Gaya, . dated 
February, 1926. . TE 
.» Mr. K.N. Verma, for the Appellants,  : 


„ : Messrs. N. C. Sinha and S. N. Bose, for 
‘the Respondents. DENS Fie. as 
JUDGMENT. [js 


Das, J.—These analogous appeals arise 
out of suits E eI by the respbndente in 
Firat Appegl No. 73 of 1926 who are also the 

-appellants in Second Appeals Nos. 1435, 
1456 and 1457 of 1926 for recovery of bhaulz 
rent for 1329-32 Faslit. It was admittedthat 
the bhauli rents of the defendants were 
commuted -under the provisions of a. 40 
of the Bengal Tenancy . Act. Under the 
order passed by the Commutation Officer 
in Bhado 1328 -the commutation was to take 
effect from the beginning of the Fasli 
year 1324. The learned Subordinate Judge 
took the view that the Commutatiog Officer 
hed no jurisdiction, to quote his words, 
“to givea retrospective effect to his order 
ofcdmmutation”, — 

- In this: view he gave tha plaintiffs a 
decree in all the suits for bhawlt rent 
claimed by,them in respect of the year 
1329. For the other years he gave the 
plaintifs a decree for nukdi rant. Tie 
defendants,in one ofthe suits appeal to 
this Oourt-a3° the sSuit*as against these 
appellants. was for a- sum. exceeding 


Rs, 5,000, . The defendants in the ramain-: 


ing three suits apgaaled diréct to. the 
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T iy. 2195 
e 

Court of the District Judge of Gaya.- The 

learned District Judge of Gaya has re- 

vorsed the decision of the learned Sub- 

holding ° that ^ tha 


ordinate Judge 


“Commutation Officer had jurisdiction to 


give retrospective effect to his , order, In 
fhat view the learned District. Judge has 
given the plaintiffs a decree fot, nakdi rent 
for all the years in suit. The plaintiffs 
appealfrom the decision of the learned 
District Judge of Gaya tothis Court. . 

.; In my opinion the decision of the learned 


^ Subordinate Judge of Gaya cannot be 


supported. Section 40, para.(5) of-tbhe 
Bengal Tenancy Act provides as'follow8:— | 
“The order shall be in writing, shall state 
the.grounds on which itis made, and the 
timeírom which itis to t&ke effect, and 
shall bs subject to appeal in like manner 
as if it were anorder made in. an .ordinary 
rovenue proceeding." | TT 
It will be noticad that the-discretion of 
the Commutation Officer under para. (5) 
ig unrestricted. He may have exercised & 
wrong discretion in giving retrospective 
effect to his order but,in my opinion, itis 
not a question of jurisdiction? 
Andthe point will be made perfectly 
clear when reference is made tos. £10 and ^ 
8.1540f the Bengal Tenancy Act, Sac- 
tions 104 and 105 authorise a Revenus 
Officerto settle rents under certain cir- 
cumstances payable by the tenants to the 
landlord and s. 116- specifically provides 
*that when arent isso settled by a Revenue 
Offieerunder this Chapter "it shall take 
effect from thé baginning of the agricul- 
turalyear nextafter the date ofthe qdeci- 
Bion fixiag the rent". . < 
[t is quite clear that ins. 110 the Logis- 
lature haa not left in the discretion of the Re- 
vonüe Officer but it has provided as' clearly 
asit knows how to provide, that the rent 
gettled by a'Revenue Officer shall take effect 
from a particular point of time. Section 194. 
provides thata decree for enhancement of 
rent under this Act, if passed in a suit in- 
gtituted ia the firat eight months of an 
agricultural year,” shall ordinarily ebake” , 
effact on the commencement of the agricul- 
tural year next following. It will -be 
noticed thatin s. 154 some discretion isleft 
to the Court; but the Legislature indicated , 
that thé decree for. enhancenfent of- rént 
should.ordinarik, take effect from a particü- 
lar poigt of time, bat ing: 49, the ` disere- 
tion® as [*have already mentioned, is un- 
restricted, l& may be that jinder certain | 
circumstances itis only just and right thas 
the orderof commutation should’ have res- 


. 196 : 


-trospective éfféet; but 1 bave no doubt what- 
ever thatthe matter is entirely in the ' dis- 

-cretion -of the -Commutation- Officer. Now 
‘if this is conceded, it follows that that order 
‘cannot be challenged on the ground’ thatit 
wás- passed without jurisdiction. In my 

opinion the, point “has been very clearly 
and forcibly puh in the judgment of the 

d ned District Judge,dated the 28th June, 

1926. ms & 6 : 

I would, thereforé, vary the d&cree which 

is the subject matter of First Appeal No. 73 
of 1926 by giving the plaintifs a decree for 

"akdi rent for (he year 1329. So far as 
the-gecond appeals-are concerned, they 

‘must stand dismissed. The plaintiffs are 
‘also entitléd-fo: damages on the amounts 
of rent at: the rate of 18 percent. on the 

amount decreed. The appellants are entitled. 
to their costs in: First Appeal No. 73 of 1926, 
but as the second appeals weie not pressed 
ihere will be no order for costs in those 


appeals. ^^ A 1 
- James, J.—1 agree. p - 
"asco u) y Decree varied; 
d. af L . «3 ie É z + A ` 
$ s l s e l E a ui 
"|| PATNA HIGH COURT, 


.. -Firsr Civi Appear No. 192 of 1924. o 

AM ^ April 20,1928: . -> x 
oo. o Present :—Mr. Justice Das and. 

-. Mr. Justice Allanson. m 

BITNARAIN SINGH—DzEZENDANT— 
PEU : APPELLANT 
" versus AC eee ee 
RAMBARAI RAI AND OTEERS— PLAINTIFFS— 
E wi RESPONDENTS. " 
Evidence Act (I of 1872), ss. 101,, ll4—Suit for 
possession “of tenancy by mortgagee—Landlord deny- 
ing mortgage—Burden of proving “consideration 
—Presumption relating io official acts, nature eof 
—Bénjal Tenancy Act (VIII of 1882), ss. 148, 167 
—Suit. for rent—Holding not completely represented— 

ecree, nature of —Entries in grder sheet ag evidence? 
0 9- Landlord and tenant— One of heirs of tenant 
obtaining posstssion-—Hecognition by landlord as sole 


, tenant effect of, on other heirs. 


.In,a suit for possession of a tenancy holding by 
tfansferee' of mortgagee's rights against the land- 


«lord ‘the "burden of proeing that the mortgage was 
for consideration is not on the plaintiff when ‘the 
gagor 
c 2.] ^ 5. 9 
"The onus-of proving that an entry in the Record of. 
5 uq. 57 A ON E ead 
a suitifor rent of a holding unless the holding i 


mortgage was:never disputed by he -origina] mort- 
but it is fog: the defendaf to, prove hat no 
consideration passed. [p. 197, col 2.]. i 
Rights is wrong ispn-the person who alleggs. [p. 197, 
col, 2; pe 198; colL]. . z- ; 
in H 
eonipletely represented the decree cannot be regarded 
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asa rent-decree but should be considered fo be a 
simple money-decree. [p. 199, ool. 2.] " : 

© When one gÈ the heirs obtains possession of the 
holding of a deceased tengnt and applies ‘for 
mutation of. his name and is recognised by the 
landlord. as the sole*enant, the title of hie co-heirs 
is not thereby extinguished. [ibid.] 

The entries in the order-sheet are not prima 
facie egidence against the incumbrancer that the 
notiee was served and it is obligatory om the pur- 
chaser togshow that the notige under s. 167, Bengal 
Tenaney Act, has been served in the manner pre- 
scribed.- [p. 200, col. 2.] . oF 

Radhey Keer w Ajodhya Das (1), Prafulla Nath 
Tagore v. Shital Khan (2), Ohhatardhari Lal v. 
Biranchi Lal (3) and Krishna Kamini Dasi. v. Prata- 
pendra Chandra Pandey (4), followed. : 

The opinion of the Collector that notices were 
served under s. 167, Bengal Tenancy Act, isin no way 
binding upon the Civil Court and the Civil Coust has 
a right to determine for itself the question whether 
the notices were in fact served or not. [ibid,] - 

Nand Kishore v. Rameshwar Singh (6) and Ram 

Protap Marwari v. Jhoomak Jha (7), distin guished. 
.. The meaning of s. 114, Evidence Act, is that if an 
official act is: proved to have been done it’ will -be 
presumed to have been. regularly done. It does not 
raise any presumption that anact was done, of which 
there is no evidence. [ibid.]. : in Uie 
~ Narendra Lal Khan v. Jogi Hari.(9), followed. . . 

. First .appeal from the decision of the 
Sub-Judge, Shahabad, dated the 14th 
August, 1924. NE 
-- Messrs. Hasan Imam, S.M. Mullick, A, 
Sen, S. M. Gupta, S. N. Bose and.. 
Imam, for the Appellant. =. Z 

Bir Sultan Ahmad and Mr, Shiveshwar 
Dayal, for the Respondents, se 


JUDGMENT. 

‘Das, J.—This was a wit. instituted by 
Rambarai ‘Rai the ‘principal respondent in 
this Court under the: following ‘circum- 
stances : : Cd 

One Autar Rai had a block of land, 
97 bighas 15 kathas in area by survey 
measurement, in asht rights.  Autar 
Rai digd sometime in 1920. On 30th 
September, 1920, Hitnarain Singh, the 
landlord (the principal defendant in: the 
action and the appellant before us), in- 
stituted a rent suit against Sri Krisbna 
Rai for grecovery of rent due in respect 
of the eraiyati lands once in the possession 
of Autar Rai. On 20th December, 1920, he 
recovered a decree. He proceeded to 
execute his decree in due course of law 
and on 13th June, 1921, he purchased those 
raiyati lands. On 8th April 1922, he 
obtained delivery of possession. Proceed- 
under s. 144, Oriminal Procedure Code, 
foliowed; but these were all’ decided in 
favour of Hitnaraih Singh. The: plaintiff 
claims to.be a mortgages in possession, 
andha traces ‘his title in the’ following: 
way: oo ure tm S ON E 


Mehdi 


D 
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- According to him, Autar. Rai made over ties pursuant to. the ftxansactions of 1892 
possession of the disputed lands: to-óne and-1905. According te the ‘learned Sub- 
Ganpat under certain usufructuary mort- . ordinate Judge, Gunendra obtained: posses- 
gages executede by .Autar Rai in favoyr -sion of the disputed properties ‘on’ the 
. .of Qanpat. These usufructuafy mortgages - death of Autar Rai which took. place 
were executed dh llth March, 1892,.5th -sometime in 1920. “{t-is the’: finding of 
* June, 1892, and 18th Decémber, 1905, respec- the learned Subordinate Judge on this 
lively. According to-the plaintiff, Ganpat -point which encouraged the argument 
transferred- hie right under the usufructu- "before us that the transactions between 
ary mortgages to Gunendra Prasad on 9th Autar and Ganpat were not ibtended to be 
* August, 1911, and Ganendra Prasad sold acted upon. . i . 
his intereat in those mortgages to.the*plaint- -° Now, so far ag the passing of considera- 
iff on 26th June, 1922. The plaintiff sion is concerned, I am definitely of opinion 
contends that, ab the transféree of the . 
original usufruetuary mortgagee, he is .show that consideration passed in respect 
entitled to be restored to. possession of the -of.the transactions upon which he selies. 
disputed lands. z The learned Subordinate'Judge bas found 
Ij appears that Hitnarain Singh took ‘that all the documents upon which the 
certain procsedings for-the annulment of plaintiff relies were in fact executed by 
the incumbrance under the provision of Autar Rai. Autar Rai never disputed the 
s. 167, Bengal Tenancy Act. With regard to passingof consideration in respect of any 
this the plaintiff contends that the notices of these traneactions, and,in my opinion, 


. Were not served in accordance with law it does notjie upon the defendant in this” 


and that. indeed there is no evidence that action to contend that consideration did 
they were at all served, and he insists-that not passin respect of any of the transac- 
the proceeding taken under s. 167, Béngal tions. But even were we to hold that it 


that the onus was*nct upon the plaintiff te . 


Tenancy Act, did not operate so as.to ex- 
tinguish his title as a usufrictuary mort- 
gagee. 5 . 
But the principal point made by the 
plaintiff in this case is that the rent suit 
instituted: by Hitnarain Singh against Sri 
Krishna Rai was instituted. against a 
wrong party inasmuch as Hira Rai and 
Eo Sri Krishna Rai was the heir of Autar 
al. - 
`~ According the plaintiff * 
obtained Jw?" Hitnarain in his suit against 
Bri Krishna. cannot be regarded asa rent 
decree. . ' 
. The first question to bə determined in 
this appeal is whether the plaintiff has 
established a title to entitle him to. the re- 
liefs claimed. It was contended before us 
by Mr. Haşan Imam that the transactions 
between Autar Rai and Ganpat were farzi 
in character and that consideration was 
not paid in respect of those transactions 
by Ganpatto Autar Rai and. thet posses- 


sion of the subject-matter of those: usu-, of his case as to the 


fructuary mortgages was not made over 
by Autar to Ganpat. . : : 

The decision of the learned Subordinate 
Judge on this pointis far too favourable 
to the defendant. He finds that the plaint- 
iff has. noi established first thateeonsidera- 
tion was paid. in .Yespect of any” of 
the transactions upon which. the plaintiff 
relied; and, secondly, that Ganpat* did not 
obtain possession of the disputed proper- 


ue .decree® 


was open to Hitnarain Singh to raise the 
question as to the passing of considera- 
tion, I have no doubt whatever that the 
onus was upon him to prove that econ- 
sideration did not pass. If I have under- 
slood the argument of Mr. Hasan Imam, 
.he. contended before ‘us: that,. if 
consideration was not paid in respect of 
-any of these transactions, ‘and if posses- 
sion was not taken by Ganpat pursuant 
to the transactions upon which the plaint- 
iff relies then he has made out a strong 
‘case in support of bis point that the transac- 
tions between Autar and Ganpat were 
farzi. ia character, I agree that the 
argument is a legitimate one, but then 
‘it is macessary for us to see whether pos- 
session was’ obtained by Ganpat pursuant 
to the transactions to which I have already 
referred. * : 

- The learned Subordinate Judge ia hyper- 
eritical in regard to the evidence which 
was adduced by the plaintiff in support 
possession of Gan- 
pat. [t is, however, not necessatienber, 
me to go into all these matters because 
it is'obvious that the learned Subordinate, 
Judge ignored the most’ important evi- 
dence as to Ganpat's, possession. The Re- 
cord of Rights records -GarPpat as in pos- 
session of alle the disputed lands. Now 
if.thgt beso, the onus was clearly upon 
thb defendants to show that possessiot 
was.no$ obtained. by -Gappat, -There is 


D] 


er 


“198 * "HITNABAIN SINGH Y, RAMBARAI RAT. : « 115 f. 0, 1929 : 


no. Balisfactory. evidence on. the record that he has extinguished. the title of the 
of- this .suit.to show -that. the: entry in plaintiff by taking the proper procedure 
the Record ef Rights. is erroneous. In my indicated in s. 167, Bengal Tenancy Act. © 
- opinion, having. regard to the entry.in |, It becomes necessary for*me, therefore, to 
. the Record of Rights and an entire ab- consider whether the defendant has offtain- 
.sence of añy evidertce on this point on- ed a decree binding upon*the raiyati lands, 
the other side, the: learned Subordinate . which were once fn the possession of Autar 
: Judge should have held that the posses- Rai. The case of the defendant is that 
-sion- of Ganpat was established beyond Sri Krishna and his brother Swarath were 
reasonable doubt. I have already pointed theheifs of Autar and that Sri Krishna, 
out that the léarned Subordinate Judge upon the death of Autag, took possession” 
has found as a-fact thet, so far as Gu- of thé disputed lands, applied for muta- 
.nendra is concerned, he obtained posses- tion of his name in the landlord's sherishia, 
.. Bion. in 1920. But I may point out, if was recoghized as a tatyat, and was then 
.Ganpat's possession is established there. proceeded against in the rent suit to which 
is -mo reason to take the view that Gu- I havealready referred. : 
.nendra did not ‘obtain possession of. the I will first consider the quéstion whether 
* disputed lands on 9th August, 1911. On there is any evidence to establish that.GSri 
& consideration of the evidence’ in the Krishna is the heir of Autar Rai. There 
case, and having regard to the entry in -is no documentary evidence on the point; 
“the Record. of Rights, I hold that it has but the defendant has examined three per- 
, been -established that Ganpat obtained sons, Nagina Lal, Aproop Lal, and Khelawan 
* possession of the disputed lands on. the jn respect’ of his case on this point. 
: execution of the usufructuary mortgage- Nagina Lalis the masadi of the principal 
. bonds in his favour and that Gunendra defendant. He says: - 
obtained possession thereof on 26th August, "Bri Krishna was a cousin of Autar, say 
: 1920. If this be so, it is impossible to -two degrees remote...;................. I domot 
contend that the transactions upon which know if Sri Krishna's father had a brother 
the plaintiff relies were farziincharaeter. J do not know the name of Sri Krishna's 
The plaintiff's title being established grandfather.” . 
the question ariseg whether he is entitled ^ Now he does not say that he is related 
.to recover possession of the disputed lande, to Autar Rai: in fact he cannot be related 
The defendants contest the position taken to him, because it appears from his name 
up by the plaintiff on the ground that he thathe is a Kayestha whereas Autar Rai 
: obtained a rent-decree which was opera- was a Bhumihar Brahman. His evidence 
tive as against the raiyati lands which were shows that he has no knowledge as to the 
once in :the possession of Autar Rai and * facts as to which he isdeposigg and his evi- 


_that he has annulled the incumbrance exist- 
ing on those lands. Now on this. point, 
the plaintiff's case is that Hira Rai and: not 
.Sri Krishna Rai was the heir of Autar Bai. 
On the other hand the defendant contends 
that Sri Krishna Rai and his, brother 
Swarath were the heirs of Autar Rai. 
‘Now the evidence on the question of 
heirship is very meagre and it? therefore, 
becomes important to consider the question 
of onus of proof. As I have said, the 
plfintiff has established his title in this 
case. He is, therefore, entitled to recover 
| pancegeion of the disputed lands’ if no- 
. thing else igestablished. In other words if 
no evidence is adduced on behalf of the 
* defendant, the plaintiff having established 
his title would undopbtedly be entitled to 
‘a decree for recovery of possession of 
the disputed lands: It seems to ma that 
the onus -is elearly upón the defend- 
Ant to establish that he  obthinede;a 
rent-deoree binding on the. holding and 


dence, therefore, in my opinion, establishes 
nothing in favour of the defendant. : 
The next witness is Aproop Lal, another 
Kayestha, inthe employ ofthe defendant. 
In examination-in-cheif he says: = 
. “Sri Krishna is the són of Autar's direc 
chacha.. He, Sri Krishna, is Autar's sole 
heir. Hira is not Autar’s heir." ; 
In cross examination he says as follows: 
“Autar’s father is Ieri. Isri and Hari- 
charan were two brothers. Ido not know 
their fáther's name. I did not see Isri and 


e Haricharan. I did not see any paper shows 


ing their relations. I heard that Isri and 
Haricharan were brothers.” : 

It is obvious that the witness has no 
personal knowledge, but that, according 
to his own admission, his evidence is purely 
hearsay, and, therefore, inadmissible; and 
I may say that his Assertion that Sri Krishna 
is Autar’s sole heir is wrong even on the 
defendant's own case for it is stated be- 
fore us that Swarath was a brother of Sri 
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Krishna and; therefore, a co-heir of Sri 
Krishna, | 
<. The only other witness examined on this 
point iy Khelawan, a Dusadh.. Hejfno doubt; 
saya that “Autar anf Sri Krishna are first 
cousins; but in cross-exanfination he says: 

"I heard from Sri Krishna that his father 
was go and so and his grandfather was so 
&nds0".., mE : -— ON 

“Now, Sri Krishnajastill living and,there- 
fore, what Khelawan heard from Sri Krishna 
is not admissible in evidence under s. 32, 
Evidence Act. There is; in my op?nion, not 
an atom of evidence in support of the de- 
defendant's case that Sri Krishna was the 
heir of Autar Rai. 

I will shortly deal with the question whe- 
ther the plaintiff has established that Hira 
Raiis the heir of Autar Rai. The learned 
Subordinate Judge has found on this 
point in favour.of the plaintiff; but Mr. 
Hasan Imam eontends before us thatthe de- 
cision of the learned Subordinate Judge on 
this pointiserroneous. It must be conceded 
that the oral evidence adduced on behalf of 
the plaintiff on this pointstands on nobetter 
footing than that adduced on behalf of 
ihe defendant. In other words, there is no 
oral evidence of which we need take notice 
in support ofthe plaintiff's case that Hira 
Rai is the heirof Autar Rai. But there 
is one document which certainly constitutes 
very strong evidence in support of the 
plaintiff's case. That isa Will.which was 
undoubtedly executed by Autar Rai. This 
Will was executgd by Autar Rai on the 
7th Augu 7. The plaintiff himself 
waé an attesting witness to this Will and 
his evidence completely proves the due 
execution of the Will by Autar Rai. It is 
a registered document and no suspicion as 
to' its genuineness can possibly arise.. In 
this Will Autar Raisays as follows: 

"Lhave onlytwo nephews, one named Hira 
Rai and the other named Ram Khelawan 
Rai and both the nephews attend upon me 
and obey my orders and I also hope that 
after my death both the nephews will fully 
perform the sradh and other ceremonies.” 

Now there is aclear assertion by Autar 
Rai that he had only two nephews, Hira 
Raiand Ram Khbelawan Rai. It may be 
mentioned that Ram Khelawan, as a matter 
of.fact, predeceased Autar Rai. - There is, 
in my opinion, no “reason to doubt the 
accuracy of the statement made by Autat 
Rai in his Will, Itis quite true that Hira 
Rai cannot elaim a titlé by virtue ef thia 
Will as Probate of this Will was not taken 
but the statement of Autar Rai in his 

e * 
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. a. 
ns is good evidence under s, 32, Evidence 

TE ME P 
: Now,in the whole record of this case, 


* this; is the only piece of admissible evi- 


dence. on the question bf heirsh?p, and I 
can see no reason at all for discrediting the 
statement of Autar Rai in the Will, In 
my opinion the plaintiff has established, 
on the termsof the Will of Autar Rai, 
dated 27th August, 1907, thft Hira Rai was 
the nephew of Autar,Rai and that, as there is 
no evidence to the effect. that there is 
any nearer heir of Autar Rai, we must 
hold tliat the plaintiff has established that 
Hira Rai wasthe heir of Autar Rai. If thia 
be so, then it is obvious tht&t the decree 
which was obtained by Hitnarain Singh 
às against Sri Krishna Rai cannot be re- 
garded as a rent-decres go as to have 
any effect upon the title of he plaintiff. 
It is quite true that Hitnarain Singh has 
purchased the disputed lands in execution of 
a .decree obtained against one who in no 
sense represented Autar Rai in that litiga- 
tion, but, to quote the expression used by 
the plaintiff in the plaint, all that has been 
purchased by Hitnarain Singhis a “bag of 
wind.” In any case the decree was nota 
rent-deeree and the sale pursuant to that 
decree did not operate to cqnvey the hold- 
ingsin question to Hitnarain Singh. That 
being so, the plaintiff is clearly entitled to 
succeed in this action. PEE aa 
I should mention that; even if we were to 
accept the- case of the defendant that Sri 
Krishna was-one of the heirs of Autar Rai, 
we musi still hold that the decree obtained 
by the landlord cannot be regardedasa 
rent-decree: Itis the defendant's own case 
that Swarath and Sri Krishna were two 
brothers, and, therefore. co-heirs of Autar 
Rai. Smepath was not a party to the rent 
suit It follows that tlie holdings in question’ 
wera not completely represented in that 
guit and thas, therefore, the decree obtained 
by the lagdlord must bə regarded as a 
maqney-decree and not asa rent-decree, It 
is the case of the defendantthat Sri Krishna 
obtained possession of the holdings, applied 
or regiBtration of his name, and 
recognized by the landlord ay the sole 
tenant. Bat such recognition could not 
extinguish the title of Swarath: But apart 
from anything else, the poaa case on 
this poifit is manifestly false, “The Record 
of Rights showa that both, Ganpat and 
Gungndra obtainéd possessionsof the raiyati 
Jande ih *the lifetime of Autar Rai, and it 
would be, absurd to hold that, Sri Krishna, 
got possession -of theselands on the death; 


3 


aire | 


banon, was adopted. - ° 
* , Bir Sukan Ahmed, appearing on behalf 
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of Autar Rai, There isno documentary 
evidence ig support of the defendant's ease 
that Sri Krishna applied for registration of 
his name in the lendlord’s office .or that 
his name was registered in accordance with 
that application. The defendant, no doubt, 
says that he lost all these documents as the 
result of the flood which overtook Arrah; 
but I have no doubt whatever that he is 
taking advantage of that flood to support a 
false case as tothe absence -of material 
documents, ? n - 

In the view which J take it 18 not neces- 
sary for me to consider the further point 
whether the incumbrance was annulled by 
Hitnarain in aeeordance with law, but as 
this case may travel across the seas it is 
just as well that I should say that I think 
of this point. Section 167, Bengal Tenancy 
Act, provides as follows: 


: *(1) A purchaser having powertoannul an 
incumbrance...... may, withip one year from 


the: date of the sale or the date on which 


he: first has notice of the incumbrance, 
whichever is later, present to the Collector 
an application in writing requesting him 
to serve on the incumbrancer a notice 
declaring that the incumbrance is an- 
nulled, NS 

: "(2) Every sach applieation must be 
accompanied by such fee forthe service of 
the notice as the Board of Revenue may fix 
jn this behalf, f 


“(3) When an application for service of a 
notice ia made to the Gollector in manner 
prescribed by this section, he shall cause 
the notice to be served in compliance 
therewith, and the incumbrance shall be 
deemed to be annulled from the date on 
which it is'so served”. : 

. Now it is quite clear that a yery strict 
construction must be placed upon the provi- 
sion of s. 167, Bengal Tenancy Act, because 
itconfera upon the landlord the right to put 
an end to an incumbrance without having 
to pay forit. Itis, therefore, essential, in 
my opinion, for thelandlord to establish 
that the proper procedure ifidicated in the 


of the plaintiff, contends that thereis no 
evidence in the record that notice under. 6. 
167, Bengal Tenancy Act, . para. (3), was in 
fact served upon theincumbrance?,and he 
argues that the only evidepce in support of 
the defendant's case that fiotice was served 
upon the ineumbrancer is the erder-eheet 
in "The s. 107 case No. 14 of 1921-22," The 
order-sheet récords an order to this effect, 


. 
Da 
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“Notice served. No objection filed. Case 
disposed of”. . 
It is contended on behalf of Hitnarain i 


' Singh that the order-sheet (Ex  C.$) con- 


stitutes good evidence that notice was in 
fact served upen theincumbranger. But 
it has been laid downin a number of cases 
in the Oaleutta High Court that “the entries 
in tke order sheet are not prima facie 
evidence against the incumbrancer that the 
notico Was served", and that it is obligatory 
on the purchaser to show thatthe notice 
under s.°167 “has been Served in the manner 
prescribed: see Radhey Koer v. Ajodhya Das 
(1), Prafulla Nath Tagore v. Shital Khan 
(2), Chhatardhari Lal v. Biranchi Lal (3j 
and Krishna Kamini Dasiv. Pratapendra 
Chandra Pandey (4). ` i 
Mr. Hasan lmam contends that’ the 
decisions of the Calcutta High Court arenot 
correct because the order-sheet itself raises 
a presumption that the notice in question 
was served and that every presumption: 
must be mads by us asto the regularity of 
official acts, and s, 114, cl. (ej, Evidence Act, 
was relied upon But the meaning of s. 114, 
Evidence Act, is that if sn official act is 
proved to have been doneit willbe presumed 
to have been regularly done. It does not 
raise any presumption that an act was . 
done, of which there is no evidence and the 
proof of it is essential to the plaintiff's cage: 
see Narendra Lal Khan v. Jogi Hari (5). It 
eseems to me that a Civil Court dealing with 
this matter must be satisfied that the notices 
under s.167, Bengal Tengncy Act, were in 
fact served upon the inc ancer. The 
order-sheet in this case merely records the 
opinion of the Collector thatthe notices 
were served; but the opinion of the Col- 
lectoris in no way binding upon tbe Civil 
Court and the Civil Court has aright to 
determine for itself the question whether 
the ndtices werein fact served or not, Mr. 
Hasan Imam relies upon two decisions of 
this Court: the case of Nand Kishore v. 
Rameshwar Singh (6) and Ram Protap Mar- 
wari v. Jhoomak Jha (7). In my opinion 
. 8 
in none of those cases were ihe learned 
Judges considering the point which the 
.Caleutta High Court discussed in thé cases 
to which I have referred. The only point in 


(1) 70. L. J. 262, . 
(2) 47 3nd. Cas 97; 22 O. W. Ñ. 788, 
. ae Ind. Cas 248. 
(4) 85 Ind. Cas. 790; A. L R. 1925 Cal. 1199, 
(5) 32 C. 1107; 2 CeL, J. 107. 
(6) 78 Ind. Cas. 476; A. I, R. 1924 Pat, 515; 2 Pat. 


L. R. 19, 
(7) 39 Ind, Oas, 943; 1 P. L, W, 440.: 
. $ 
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the case in- Nand Kishore v. Rameshwar 
Singh*(6) was whether the notices had: been 
served within the period of: : limitation 
presggibed in s.. 167. No doubt* in dealing? 


with $ifiat point “the late Ohief Justice of 
this Coyrt said as followse E 


. "Under the section once the lolleótot has ` 


issued the notice the incumbrance must be 
deemed £o have been annulled.” e 

* Stopping here for à moment, Imay póint 
outthat this is not à correct re- prodtiction of 
:8. 167, Bengal Tenaney Act. Section 167 lays 
„down that the incuthbranceshall be deemed 
‘to be annulled, not from the date when the 
‘Collector issues the notice, but from the 
date on ‘which it is served upon the 
incupbrancer. The late Chief J ustice pro- 
ceeds to say as follows: 


“This does not mean that the validity of 
‘the, notice and. the consequent annulment 
‘of the incumbrance cannot afterwards be 
‘called in question. I consider, however, 
that the effect of the section is to cast the 
‘burden of proof upon the person question- 
ing the validity of the notice. It was, 
therefore, incumbent upon the plaintiffs... 
to prove that the landlord had in fact notice 
of the incumbrance more than 12 months 
ee he made the application to the Ool- 
ector," 


The point which I have to consider in this: 


case was not before their Lordships and it 
is, therefore, not necessary for -me to s 

anything more than this: that if the learned 
Judges intended to differ from the long 
series of caged in the Oaleutta High 
Oourt without referring to those cases, 


then, with all respect, I differ from their 
‘Lordships. 


- The-other case upon which Mr. Hasan 
Imam relies is the case of Ram Protap Mar- 
wari v. Jhoomak Jha (T). The only point 
involved in that case was whether an 
application presented to the Deputy Ool- 
lector wasan application contemplated by 
s. 167, Bengal Tenancy Ast. No other point 
-was involved in the case, and I depline to 
consider as binding upon me any obiter 
dictum that may have bsen expressed in 
‘the course of the decision of their Lordships 
“in dealing with that case. In my opinion the 
decisions of the Osleutta High Oourt on 
this point are córrect and I respectfully 
agree with those decisions. In my opinion, 
therefore, there is no.evidenco at all that the 
inecumbrances- havó been annulled under s. 

167, Bangal Tenancy Act and even i£it were 
'éstablished in this case that the decree 
obtained by the landlord was a rent-deoree,: 

: ^ Kuh 
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the: plaintiff would sfill be entitled to 
recover possession of the digpyted lands. 

- I agree with the conclusion at which the 
learned ‘Subordinate Judge has arrived 
and dismiss this appeal with costs. — 

: S HAMO: J.—I agree. 

Rh. e Appeal dismissed. 
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: PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DEORER No, 99 

oF 1924. . 
July 15, 1924. 
Dissent -—Sir B. K. Mullick, Kr, 

Acting Chief Justice, and Mr. J ustica 

Wort. . 
Babu LAKSHMINATH—Devanpant No, 1 
— APPELLANT 
versus 
THE BENARSS. BANK, Lrp.—PLAINTIFE 
anv Babu RAMDEO NARAIN anD OTHERS 
—DRFENDANTS— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 4, 5 
—Sum payable with interest with quarter ly rests, 
whether ‘sum certain '—' Quarterly rests, meaning of— 
dei] Act (IX of 1872), s. plete Burden 
of proo 

In the case of a document executed by a person 
who is not generally insane Mut subject to attack 
of insanity at intervals, the burden of proving” that 
the document was executed at a time when the 

1 executant had an attack of insanity is on the 
person who seeks to avoid the document. (p. 202, ool. 2.] 

A promise to pay & certain sum of money" does 
enot cease to be a promise to pay a sum ‘certain’ 
“within the meaning of s. 4 of the Negotiable In- 
struments Act merely because the sum is payable 
with interest at a certain rate-with ‘quarterly rests. 
[p. 203, col. 2.] 

Pratapchand Gulabchand v. Purshotamdas Malji 

(1) and Joti Parshad v. Brij Raj Sharan (2), distingu- 
ished. 
- The tegm ‘quarterly rests’ is a well-known term 
and meangnothing more than when ultimately the 
interest comes to be calculated, it is to be calculat- 
ed on a certain basis or system, and by no means 
gives the hoMer or the promiaee the right to sue 
for interest gpartfrom the demand for the; principal. 
[ibid.] 

*Appeal from a decision of the Suborgi- 
nate Judge,*Second Oourt, Muzaffarpur, 

*dated the 7th of Februarv, 1921, 
Messrs C. C. Das and Rajeshwari Pre, - 


for the Appellant. 


Messrs. S. M. Mullick and S. K. Mitra, + 


for the Respondents. 


*  JUDGMENT. . 
Wert, 5. eThis appeal arises out of 
an action by the'Benares Bark, Limited, of 
Musaffarpur against four defendants, Babu 
Lakshminath, " defendant Wo. l, 
-Rámdeo Narain, defendant No, 2, Babu 


Babu - 
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‘Shyama: Charan,defendant No. 3 and Babu, 
Rama Charan, defendant No. 4 ‘on two 
promissory notes, one dated 3rd of Decem-. 
- þer, 1919, for Rs. ‘6,000 and the other on.thé 


20th Febfuary, 1920, for Rs. 2,500. The: 


promissory notes were joint and: several. 
signed by the two fizst named defendants: 
in favour of Shyama Oharan and endorsed. 
in favour of and to the plaintiff Bank. 
Rama Oharan being defendant No.4 was 
joined as a defendant as being a brother 
of Shyama Charan being defendant No. 3 
who was the managereand karta of a joint 
Hindu Mitakshara family of which defend- 
anis Nos. 3and4 were members. The first 
of these notes* dated the 3rd December, 
1919, was a renewal of a former promissory 


note for the same amount dated the 2nd. 


.Beptember, 1910, but the defendants Nos. 1 

“and 2 being” unable to pay the principal 
and interest they executed a new promis- 
sory note which was one of the promissory 
notes upon which the actién-is brouglit. 
The defence of defendant No. 1 briefly 
stated was that there was-no consideration | 
and that he received no money as a loan 
under the said notes and that at the time 
they were executed the defendant was 
jnsane and was, therefore, incapable of 
contracting. In, the written statement of 

- defendant No. 11t is also alleged ‘that ‘the 
promissory notes were fraudulent and the 
signature had been obtained by collusion 
and &conspiracy between the defendants 
Nos. 2and 3. Judgment was given by the 

-Jearned Subordinate Judge against the 
defendants and a decree was pronounced 
in favour of the Benares Bank. Defendant 
No, lappeals.  . . 

. The two promissory notes. were put in 
evidence and proved, witnesses Ram 
Saran Lal ànd Raj Narain Lal beigg called 
for the purpose. In that state of affairs 
there arises under s. 118 of the Negotiable 
Instruments Act of 1881 the presumption 
that consideration had been giyen for the 
two notes and the onus thus being shifted 
tê the defendants to show that no considera- 
tion was in fact given. I mention this matter 

stage because it was the first de-* 

‘fence and*also if it were shown that con- 
sideration was given. the defenee of the 
defendant No. 1 of collusion and conspiracy 
will naturally fall to the ground, for the 


* simple reasor®. that *there would be*no pur- 


e in obtaining the signature on the 
Promissory note of defenfiant No. Í if in 
“fact he obtained the money for wHich the 


otes were given. i 
T Now there has been no.attempt on the 
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part of the - defendant ' whatsoever-. to 
-discharge ‘thé onus upon him regarding 
consideration: On the ether hand, quite 
° apart. frorh the presumption in. thenfavour. 
“under 8:118 of the Act above méngioned,’ 
ihe -plaintiffs gave the clearest „possible 
evidence that Shyama Charan had in fact 
paid .the amounts being Rs. 6,000 and 
Rg. 2,600 named in the notes, that defend- 
_ant No, l received the cheque for both and 
withe defendant No; 2"signed receipt for 
the Rs, 6,000 ; but it does not. appear 
whether ea feceipt ‘Was given for; the 
Rs. 2,500; Further, apart.from the. plaistiffs’ 
evidence defendant No. 2 “in .cross-exami- 
nation proved that defendant No. 1 re- 
ceived the consideration. Defendant:No. L - 
made no attempt to prove the colfusion 
.and conspiracy alleged, but invited the , 
‘Court to infer it from the fact that a 
-large number of notes and hundis were 
signed by-him about the time in which 
-these notes were executed and.that having 
regard to the defendant's state of mind he 
was a prey to a number of unscrupulous 
people amongst whom the Oourt was 
invited to inclide defendant No. 3, Ir 
my opinion this defence entirely fails ‘first 
because of lack of evidence and secondly 
as indicated above it was -conclusively 
shown that defendant No. 1 received the 
-money for which the notes were given. 

The main defence, however, to this action 
was that defendant No. 1 was-insane at the 
time and was, therefore, incapable of con- 
‘tracting. «It has never beep seriously urged 
either in the Court below Ot, this Court 
that defendant No. 1 was generally insane 
with lucid intervals, but rather that he. 
had from time to time attacks of insanity. 
This being so, it was necessary for the 
defendants to show that at the time of the 
execution of these promissory notes there 
“was alt attack of insanity which made the 
defendant No. 1 incapable in law of execut- 
ing them. For the purpose of this part 
of their case the defendants called three 
Doctors, Dr. A. H. Napier, Dr. 8, B. Laha 
and Dr. Satish Ohandra Banarji Dr. 

: Napier stated in cross-examination that 
defendant No. 1 was unable to give evidence 
in Oourt, that is, in January 1924 although 
it appears that the last time he had seen 
him to examine him was in Qetober 1923 
which was the month. in- which he first 
attended him. As these notes were execut- 
ed in December 1919 and February, 1920 
it is obvious that his evidence does not 
assist the defendants in proving. their 
defence of insanity. A ee a ae 
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Dr. Laha states that-defendant No. 1 
was under his care and treatment: towards 
the end óf 1919. apd in the beginning of 


1920, bnt: added in answer to she Court ° 
that f would-be impossible. for him to 
state what the mental condition-of defend- 


ant No. F was on the 2nd September, 1919, 
and 20th, February, 1920. . Dr. Banerji 
states that Dr. Laha treated deferdant 
No. 1 before he (Dr. Banarji) took ovér 
his care. Dr. Bafarji is clear that he 
undertook treatment of defendant No. 1 
during October and up to about first week 
‘of November in 1919 and states that during 
that period defendant No.1 was an abso- 
lute maniac. ' He also states that he was in 
good health ‘before October 1919. It is, 
therefere, clear that neither of the two 
material dates are covered by the evidence 
“of these two Doctors. A further witness 
on this issue ,was called, namely, Babu 


“ Gayanendro Kumar Sarkar, a Pleader, who 


stated that defendant No.1 was out of his 
mind towards the end of 1919 when 
he visited. him for the purpose of trans- 


acting business. But under cross-examina- 


tion it was found that his knowledge of 
dates was vague, and the time when he 
found defendant No.1 in insane condition 
was uncertain. In my opinion, a close 
examination of the evidence on this point 
makes it necessary to find that this defence 
has not been established. Indeed there is 
evidence to the contrary. During the, 
period in which he was supposed to have 
been unable to transact business hy reason 
of his insanit was in fact engaged in 
litigation, witing letters and during the 
hearing of the suit against him he was 
attending Oourt every day and looking 
after his case. He was guardian at the 
material time toa minor nephew and itis 
impossible to conceive that thes District 
Judge of Murshidabad who had appointed 
him would have allowed him to continue 
in that capacity had he been insane. 
.Thaton llth September 1919, nine days 
after the signature on the “first promissory 
. note which was renewed by that 8f 3rd 
December, 1919, defendant No. | execùted 
a power-of-attorney or vakalatnama on 
his own behalf and on behalf of the minor 
for whom he was guardian, in favour’ of 
certain Pleaders who were thereby author-: 
ized to condfict certain rent suit in his 
behalf. In September he also signed ae 
plaint in arent suit brought in Court of 
Munsif at Muzaffarpur and that during 
the period of alleged-insanity he was writ- 
ing letters to different people. i 
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` In my opinion, the maig defence to thig 


In. addition to the defence on the facts 


ihe „appellant by his Counsel "urged a 
‘point of law that beimg, that the notes, 


having ‘regard to their form, were not 
negotiable instruments and that. being so . 
the endorsements to the plaintiff Bank 
were not sufficient in law as assignments 
of actionable claims to satisfy s. 130 of the 
Transfer of Property Act of 1882, ; 
The first part of this argument is address- 
ed to this fact: the.notes were expressed 
to be promises to pay on demand the two 
respective sums named therein “with in- 
terest at 10 per cent. per* annum with 
quarterly rests.’ It was said that here 
there was no.promise to pay a sum certain 
within the definition of a promissory note 
under s, 4 of the Negotiable Instruments 
Act of lt81. That the term ‘quarterly 
rests' made the defendant liable to be 
sued for interést apart from principal at 
a time when the demand for payment may 
not have been made so that a subsequent 
endoreee would be uncertain what amount 
by way of principal and interest he was 
entitled to receive at the hands ef the maker 
of the nete. In support of this contention 
two cases were quoted, Pratapehand Gulab- 
chand v. Purshotamdas Malji (1). and. Joti 
Parshad v. Brij Raj Sharan (2).. Whether 
these cases support the appellants’ con- 
tention depends upon the proper construc- 
tion to be placed upon the condition as to 
quarterly rests on the notes-in this appeal. 
The term ‘quarterly rests’ is a well. 
known term and means nothing more than 
when ultimately the interest comes to be 
calculated, itis to be calculated on’ a 
certain basis or system,and by no means 
gives the holder or the promisee the right to 
sue for intérest apart from the demand for 
the principal. It is elear on ah examina- 


‘tion of the authorities quoted that in both 


cases there wasa liability to pay interest at 
certain periods and before the principal 
had'been demanded, or the due date fof 
such payment had arrived. That being so, 
tNese cases do assist the appellant. 
ther,8. 5of the Negotiable Instruments Act 
provides that the amount ofa note is not 
uncertain by reason of the fact. that it in- 
In my opinion these 


Eee , 


notes areefor a sum certaih withèn ss. 4 and5 ^ 


of the Act before mentioned and, therefore, 


2 e » " T 
1) 38 Ing. Cas. 366; 18 Bom. L. R. 124, ; 
2) 68 Ind. Vas. 461; 52 P. L. R. 1922; 4 U. P, L, 

R. (Lah) 97, A. L R. 1923 Lah, 29; 5 Leh, L. J, 

148. - i 


a 


204 


are negotiable instrements within the mean- 
ae of the Negotiable Instruments Act, 
: There was a further point urged which 
it is unnecessary to decide, if' my -view 
expressed above iå correct, and that was 
that ifthése notes not being negotiable 
instruments are to. be regarded as simple 
-bonds then they are insufficiently stamped. 
The answer to this, however, is that this 
point was not taken in the Oourt below, 
the notss were received in evidence with- 
out objection and it is not open to the 
appellants to rely upon it now. And in any 
‘event all that we could do in the appeal 
would be to levy the deposit fee and pena- 
lty, if the fact had been. established that 
stamps were insufficient. | 

In my opinion the appeal fails both on 
the facts and*the law and must be dis- 
missed with costs. è 
Mullick, A ctg., C. J.—I agree. 
à Appeal dismissed. 
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Kumar KAMAKHAYA NARAIN 
BSINGH-PzZAINTIFF —APPELLANT 


versus 
BHUVANESHWAR LAL SINGH |. 


AND OTHE&28—DEFENDANTS—RESsPOND SNTS, - 

Bengal Decennial Settlement Regulation (VIII of 
'1798)—' Proprietor of land, meaning of—Permanent 
Settlement, decision of question of title by—Bengal 
Regulation (I of 1801), s. 14—Talukdar's failure to 
apply for separation —E fect’ on talukdar's rights. 

The words 'preprietor of land, as uged both in 
the Bengal Code of 1793 and ir the Madras Code of 
1802, have a technical signification and have not 
been used in the sense in which they would naturally 
be understood. They referto zemimdars, independ- 
ent talukdars and others who pay the revenue 
assessed upon their estates immediately to the Gov- 
ernment. Itis not correct to say that any question 
of title was decided as the resuit of Permanent 
Settlement. A settlement with"a person under the 


.- diensal system does not establish inethe parson 


* 


Betvied with, a right to the land if he did not 
already possess it butis only an arrangement made 
by that person with the ‘Government with respect 
“to the revenue only. Therefore,-tha fact of settle- 
ment with a-person under the regulations does not 
conclude the guestio® of proprietorshipeas between 
that person and the true proprietor. Thus, both as 
regards the rights of the ryaés and as zegards the 
claims of othe» persons to bé’settled with, the righis 
of the actuel possessor are subject te qtesion and 
are net concluded or rendered absolute by LM fact 
of settlement. s[p. 214, cols.'1 & 2; p. 215, col, 1] 
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BHUVANESHWAR LAL SINGH: 145 I. O. 1989- 

Collector of "Trichinopoly v. Lekkamani (2) and 
Juggut Mohini Dossee-v. Sokheeemoney Dossee (4), fol- 

owed. i : i 3 
- A talukdar omitting: to" apply fot ‘separation 
within the time limited for “this purpose mush be 
considered "a dependent talukdar in-the gense that 
“his taluk shall. not be entitked to ‘be sepagated from 
the zemindars to which it may be attached, thoygh 
in other respecta his rights as-actual proprietor of 
the WR a not meant to be in any degree affected, 
p. eol . f . 
,Afpeal from a decision of, the Sub- 
Jude Hazaribagh, dated the 20th Juse, 

Messrs. L. P. E. Pugh, S. M. Mullick, . 
Bin-Jheswati Prasad*and A. B, Mukherji, 
for the Appellant. ` E 42. 
'' Messrs. C. C. Das, B. €. De, Koilaspati 
and Sarjoo Parsad, for the Respondents. 

JUDGMENT. A 2 

Das, J.—The plaintiff is the proprietor 
of the Ramgarh Raj, and the suit out of 
which this appeal ‘arises was instituted by 
him for the following reliefs : 

“(1) It may be declared that the tenure 
ordinarily called Pitiz lat consisting of 
villages in schedule A, hereto annexed is not 
a shamilat or shikmi taluk of the Ramgarh 
Estate nor is it non-resumable as recorded 
in the khewats. 

(2) It may be further declared that it is 
an ordinary jagir under the Raj and is 
resumable by it on failure of the direct 
male line of the grantee and under certain 
other circumstances and the entry in the 
khewats is incorrect." 

Itis the case of the plaintiff that some 
time in the Sambat year 1830 (1773 A. D.) 
his predecessor in-title granted Tappa Pitiz 
in jagir to Raja Fateh , the prede- 
cessor-in-title of defendant No.1 and that 
these villages are resumableon failure of 
the direct male line of the grantee: “‘accord- 
ing to the well-known custom prevailing 
in the Ramgarh and other estates in Ohota 
Nagpur." ; À 

The defendants other than defendant 
No. 1 are the transferees of the right, title 
and interest of defendant No. 1, and they 
contest the suit on the ground that the 
Pitiz ,Ohiefs were independent ` talukdars 
paying, no rent to the propristor of the 
Ramgarh Raj, -but revenue through him 
to the Government and that although they, 
have lost the right to have their taluk 
separated from the Ramgarh Raj, their 
status is- that which is defined in s. 14, 
Regulation I of 1801. The learned Sub- 
"ordinate Judge has found in favour of 
the defendants and has dismissed the suit; 
hence this apptal to -this Oourt by the 
plaintiff, . TS f É 


* 
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It is'not disputed that Pitiz is one of 
the Tappas of P&érganna Chai which in-, 
cludeeg, Jugodih, Paroria, Itkhori, Barsot, 
and Rampur. Itis"also not disputed that 
tle entire Perganna Chai, together with 
the villages comprised in Tappa Pitiz, 
was setiled with Raja Maninath Singh of 
Ramgarh, the predecessor in-title of the 
‘plaintiff by the Permanent Settlemqnt and 
that, so far as the Government is concetned 
. Pitiz is comprised within the plaintiff's 
zemindari, The defendants, however, as- 
Bert that though this is £o, they were 
independent talukdars at the date of the 
Requisition of the diwani by the East India 
Oompgny and that they have not lost 
their right as such as the result of the 
Permanent ‘Settlement. The contention 
succeeded before the Settlement Officer 
during the recent survey and settlement 
operations in the Hazaribagh District and 
the defendants rely upon the entry in the 
Record of Rights which entirely supports 
their case as put before us in this Court. 
The most authentic record of the position 
occupied by the Chiefs of Perganna Ohai 
between 1719 and 1769 is to be found in 
[the report of Raja Sitab Rai made to the 
‘Hast India Company. Raja Sitab Rai was 
one of the two Naib Diwans under’ the 
East India Company and had almost ex- 
clusive directions of all details relative to 
the settlement and collections under the* 
general superintendence of the Chief of 
Patna: see peris dida Analysis," Vol. 2, 
pages 3 and" His report is, therefore, of 
the utmost value in ascertaining the posi- 
' tion occupied by the Chai Chiefs at the 
‘date of the acquisition of the Diwani by 
the East India Oompany. 

i Although there is no reference to Pitiz 
in this report, there is little doubf that 
Raja Sitab Rai was dealing with the 
entire Perganna Ohai. The first point to 
be noticed in this report is that Raja Sitab 
Rai is throughout referring to the Chai 
‘Chiefs either as talukdarsor as zeméndars, 
It would appear that prior to 1126 (1719) 
Rajah Megh Oawn of Taluk Jugodih was 
paying revenue direct to the Government; 
and that when Kamgar Khan, the Raja of 
Nurhud Samoy, rented “these countries” 
Raja Megh Oawn paid reventie to him.” 
Dalil Singh of Ramgarh murdered Megh 
Cawn in 1126 (1719) and obtained posses- 
sion of Taluk Jugodih and remained in 
possession thereof from 1126-33 (1719-26), 
In 1133 (1726) Runmast, the son of Megh 
Oawn, lodged a formgl complaint to Ali 
Namil Khan, the auil of Nurhud Samoy . 
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with the result that the aumil placed Run- 
mast in possession of his taluk, It is im- 
portant to remember that the aumil was 
an important official of the Government. 
He was the head of the chakla and as such 
represented the authority of the Govern- 
ment and was charged with the duty of 
controlling the zemindars within the chakla, 
I regard the event of 1726 as establishing 
that the Government of the day recognised 
Runmast ag an independent proprietor and 
not in any way subórdinaie to Ramgarh. 
In 1139 (1732) Runmast died and his sen 
Mahipat succeeded. Kissun Singh, the 
suceeeding Raja of Ramgarh, again ob- 
tained possession of the taluk by treachery. 
Raja Mahipat thereupon applied to Sunder 
Singh, the Raja of Tikari*fgr assistance. 
The latter sent a force and took possession 
of the taluk in question. It appears that 
Sunder Singh,retained possession of the 
taluk for five years when Nawab Ali 
Vardee Khan drove him out and restored 
Bishun Singh of Ramgarh to possession, 
It appeara that Bishun Singh retained 
possession between 1146 and 1154 (1739-47), 
In 1154 (1747) Lell Cawn, ‘son of Mahi- 
pat, made a formal complaint to Kamgar 
Khan who, as I have mestioned, was ihe 
Raja of Nurhud Samoy and was authorized 
to recover the Government dues from the 
Okai Chiefs. He put the Ohai Chiefs, 
Jugodih and others in possession of their 
respective taluks. It will appear from this 
statement in the report that Bishun Singh 
had obtained possession not only of Jugo- 
dih but of the entire Perganna Chai, and 
that in 1154 (1747) the .Ohai Chiefs suc- 
ceeded in recovering possession of their 
respective taluks through Kamgar Khan, 
The Maltarattas now took a hand in the 
game. Bishun Singh having been dis- 
possessed by the agent of the Moghul 
Government’ offered a large sum of money 
to the Maherattas for their assistance in 
securing possession of Ohai Perganna. 
The Mahbarattag approached Kamgar Khan 
and offered him Ha. 22,000 out of the large 
sum with which Bishun Singh had tem prec” 
them and proposed to him that Bishun 
Singh should be secured in possession of 
Ohai Perganna for as long as they, (the 
Meharatjas) were in «hat part of the - 
country and they suggested to Kamgar 
Khan «that he “might dispossess Bishun 
Singh ai they had left “the” country. . 
Kamar Khan agreed to the proposal; and 
Bishun Singh of Ramgarh obtained pos- 
session of the Ohai Perganna but as soon ag 
the Mehrattas left, Kamgar Khan attacked 
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Bishun Singa and laid waste his country. 
In 1157 (1799) Bishun Singh applied to 
Kamgar Khan for terms, 
meeting *between* Kamgar. Khan and 
Mukund Singh the brother of Bishun 
Singh. They.agreed to divide the Perganna 
in this way: Kamgar Khan to have all 
the villages north of the river Barakar 
and Loil Cawn and the other Rajas to-. 
gether with Ramgarh to have all the 


villages south of. the river. This arrange-. 


‘ment was adhered te by all the parties 
up to 1167 (1760). In 1168 (1761) there 
was internal dissension in the country and 
Kamgar Khaa*joined the Sahazada against 
ihe Subedar; and, being defeated, applied 
to Ramgarh or protection. The Ramgarh 
Raja insisted that Kampar Khan should 
give up Pefganna Ohai; and he promised 
in return to give him Rs. 37,000 and & 
place of safety. Kamgar Khan at first 


refused but eventually yielfled and made - 


over Perganne Ohai to Ramgarh; but it is 
important tc “note that this action of 
Kamgar Khan did not in any way bind 
the Moghul Government as Kamgar Khan 
had become s rebel and was an. actual 
fugitive. Raja Sahib Rai puts the matter 
very clearly in the report. :He says: “But 
- Government did not approve, of it as 
Kamgar Khan was a rebel and a fugitive.” 
I pause here to point out that throughout 
the report of Sitab Rai it is assumed that 
the Chai Chiets were entirely independent 
of Ramgarh and his comment on what 
Kamgar Khan did in 1761 is, in my 
opinion, very significant. i l 
-T have no doubt that in the view of 
Raja Sitab Rai who was charged with the 
duty of making an enquiry, into these. 


matters and reporting to the East India. 


Company, Ramgarh acquired no title what- 
ever to Perganna Chaias & result of what 
Kamgar Khen did in 1165 (1761). In 
1169 (1762) Boaly Khan a, cousin of 
Nawab Kasim Ali Khan was sent out, to 
réduce Kamgar Khan to obedience. Loll 
Cawn and osher zemindafs of Ohai re- 


-pxggented the:r case to Boaly Khan whó 


pursued Kumgar Khan and drove him to 


Nagpur and 2alamau. Now it must be: 


remembered that Boaly Khan represented 
the authority of the Moghul Government. 
* Bishun Singl? of Ramgarh fought @ battle 
with Boaly Khan and wag defeated. The 
gemindars of kerganna Ohfi were thereupon 
* putin possession of such portion ôf their 
territories as, were to the north’ of the 


iver Barkar. It appears, however that the: 
gemindars succeeded in retaining posses- 


M 
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Sion of their zemindare for six months only. 
Boaly Khan was removed by the Govern- 
ment and’ Ramgarh again obtained goosses- 
sion of Ohai Pergannns by bribingsuch of 
the Government officials as remained’ in 
the country. In 1170-(1763) Nawab Kasim: 


.Ali Khan sent a force under Asadullah 


Khaw against Ramgarh. Asadujlah Khan 
reduced the whole. country to obedienee 
andeedtored the zemindars of Ohai Perganna 
to possession of their respective zemindaris. 


` At the end of this year war broke out. 


between the British. and the Nawab. 
Asadullah was recalled. Kamgar Khan 
was also summoned by the Nawab, restor- 
ed to his zemindari and despatched aane 
the British. In 1171 (1764) Raja Makund 
Singh the brother of Bishun Singh who was 
now dead again reduced the whole of 
Perganna Ohai to obedience after defeating 
Kamgar Khan. It is assumed throughout, . 
theargument of Mr. Pugh that this-was 
the final conquest of PergannaChaiby Ram- 
garh Raj and that from 1171 (1764) Per- 
gana Chai became a Perganna of Ramgarh 
Raj andthat whatever the status of the. 
Chai Ohiefs may have been before 1764,from. 
1764 they lost that status and became. the. 
vassals of Ra mgarh Raj. I shall presently. 
show that this argument cannot be‘advanced 
on the reportof Raja Sitab Raj. : 
The report proceeds to say that Kam-. 
gar Khan wassubsequently reconciled fo. 
the British by whom he was directed to 
restore “Raja Shunat fingh etc.” Now 
Raja Shunat Singh was o the zemin- 
dars of Ohai: see the report, part 3, page 
2, line 20. It is.clear, therefore, that by 
"Shunat Singh, etc" is meant Rajah. 
Shunat Singh and the other Chai Chiefs. 
The report does not specifically: mention 
whether Kamgar Khan succeeded in carry- 
ing oùt the direction of the British but 
the narration of subsequent events leaves 
no doubt that he did. Kampar Khan died 
in 1171 (1764) and was succeeded by Waris | 
Ali Khan. In 1173 (1766) the servants of 
Waris Ali “drove off all the cattle of those 
Pergannas on accountof thair not having 
paid any revenue for three years and” laid 
the lands waste”. 
The question is, who was in occupation 
of these Pergannas at the time. If it 
could be shown that the ©hgi Ohiéfs were 
in occupation, then it must follow that they 
had been restored to possession by Kam- 
gar Khan in 1174 (1764): and there must 
be an end tothe argument that  Ohai 
Perganna was finally conquered by Ram- 
garh in 1174 (1764), “What follows in the, 
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report makes the position perfectly elear. 
It appears that,''for this reason" - Raja 
E d Singh of Ramgarh: made an offer 
te ruff Oawn the aumil of Nurhud 
a to rent the entire -Khurrukdaa 
. Country and invited him to fix a revenue 
' “to be paid i in future in lisu of these Per- 
gannas.” It is clear that afresh offe» could 
pot-have” come from Ramgarh Raja, if he 
was already in posstssion of ‘Chai Pérganna. 
There is no difficulty in underatanding tlie 
‘sequence of events. The Ohiefs of Chai 
had been restored to possession of their 
respective taluks by Kamgar Khan. They 


defaulted in paying the Government reve- . 


^ nue and Raja Waris Ali Khan exercised his 

eonstftutional right “to drive off all the 
cattle of those | Pergannas.” -Raja Mukund 
Singh of Ramgarh saw his opportunity and 
applied to the aumil for settlement. The 
aumil refused. Thereupon Raja Mukond 
Singh made a direct application to Raja 
Waris Ali Khan. ‘The report states that 
"the Rajaseeing that it was not a time 
to make a composition on equal terme and 
that whatever he got was pure gain, re- 
ceived kabuliyat of Rs. a7, 000 for the thrée 
Past years”, 

-But itis obrone that this -act of Raja 
‘Waris Ali Khan-was not accepted - by the 
Government, if it’ had any foundation in 
fact, for Raja Sitab Rai makes it quite clear 
that “this is not signed by the Chowdhury, 
nor Oanongoes, nor isit- entered in our re- 
gisters, therefore; not authenticated and 
only hereBay; 

There is little: doubt, therefore, that Ram- 
‘garb must have been dispossessed by Kam- 
‘gar Khan in 1171 (1764) andthat the Raja 
was making every effort to get back 
Pergenna Ohai. He took advantage 
‘of the default made by thé Ohai Chiefs 
in paying Government revenue* and 
applied to the aumil for settlement. On 
his application being refused by the aumil 
he applied direct to Waris Ali “Khan. 
Waris Ali Khan took Re, 27,000 from. him, 
but nothing came of it. Mukund’ Singh 


‘again applied to the new "aumil Zulfikar- 


“Ali who was sympathetic; but "the appli- 
cation was rejected at Court," Failing 
to- get a settlement, Mukund Singh attack- 
ed -Waris Ali and was repulsed. Itis not 
necessary to deal further with thig report 
which in my. opinion establishes completely 
‘that at no time was-the title of Ramgarh 
"Raj to Perganna- Ghai recognized by. the 
Moghul Government. -No doubt from time 
‘to time Ramgarh by treachery’ succeeded 


dn obtaining possessigd of Perganna Ohai;: 
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mer agtedd to pay Rs. 51 to the Sarkar 
year- 
1764, in my opinion, completely destroys. 
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bat the report, in my. opinion: : makes it 
perfectly clear that the Mogul Government 
restored .the. Ohai Ohiefs to: possession 
whenever they were dispossessed’ by Ram- 
garh. It is impossible, in my opinion, to 
say'that Ramgarh finally conquered Chai 
Perganna in.1763.  The"fact that Raja 
Mukund Singh applied to two wumlis suc- 
cessively for settlement of*Parganna Chai 
with him establishgs beyond doubt that the 

“conquest’s of 1171 (1764) was not a final 
one, and thatin the eritical year 1173 (1765- 
66), the Chai Ohiefs were in posession of 
their respective taluks. 

-There is definite evidenc® in thè ieor 
of this case that Pitiz proprietor was pay- 
ing revenue direct to the Moghul Govern- 
ment in 1763 and 1764. e Ẹxhibit A is 
a kabuliyat executed by Raja” Fateh Singh 
(the predecessor of defendant ,No. 1) to 
Asadullah Khan the representative of the 
Moghul Govefnment. in 1763. The terms 
‘ofthe kabuliyat are somewhat important 
and they ought to be set out in fall. They 
are as follows: - 

“Tam Raja Fateh Singh, salugiar of Tappa 
Pitiz Amla, :Perganna. Chai, District and 
Province Bihar, Rupees eighty “one, half 
whereof is Rs. 40-8-0 oN rupee weighing 
-104 meshan, has been fixed as annual jama 
for 1170 Fasit by Lala Darab Narayan, Amin 
and Naib Faujdar of high dignity and lofty 
position, Saiyid Asadullah Khan. Bahadur. 
I accept the said jama of my own free 
will and accord and make a solemn declara- 
iion to the effect that I will deposit (the 
game) annually in the Sarkar’s treasury, 
season after season andinstalment after 
instalment, I willnot put forward: any pre- 
text or plea in respect thereof’. 

It will be noticed that Raja Fateh Singh 
describes himself as the :talukdar 
of Tappa Pitiz aad he enters into an.agree- 
ment with therespresentative of the Moghul 
Governmenj to deposit Rs. 81 annually 
“in the Sarkar’s treasury.” It will-appear 
on a reference to Raja Sitab Rai’s report 
that it was in 1170 (1763) that Nawab 
‘Kasim’ Ali Khan sent Asadullah to reece” , 
Ramgarh to subjection. and to réStoré Loll 
Oawn and the.other zemindars of Perganna 
‘Chai to possession of their respective zemin- 
dari, Exhibit A (1) is akabuliyat of 1764 , 
executed by Raja Fateh Singh in favour 
of Kampar Khas as the Naib Faujdar of 
Nawab Zafiar Ali Kban by which the for- 
The fabuliyat of 


"after year. 


the plaintiff's ease as to the final conquest 


. "Pm. any 
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of Parganng Ghai in 1764. It may be 
urged that.the conquest may. have taken 
place after the execution of the kebala but 
the argumeht would*be wholly inadmissi- 
blein view of the report. of Raja Sitab 
Rai. The sequence of events is clearly 
stated in that report. Asadullah Kban was 
re-called abbut the.end of 1170 (1763-64). 
Raja Mukund ‘Singh then reduced Per- 
ganna Ohai to chedience,in 1171 (1764). It 
was after this event that Kamgar was 
put ‘in possession of hie zemindari. by the 
British and was commiesioned by the latter 
to restore “Raja Shunat Singh and others” 
to their respective zemindaris.:. The kabu-. 
liyat of 1764 was executed in favour of 
-Kamgar Khan. as the’ Naib Faujdar of 
Nawab Zafar Ali Khan obviously after the 
Ghai Chiefs. iad been restored to possession 
by: Kamgar Khan. I should mention that 
‘Mr, Pugh made an’ alternative argument 
pefore us. He contended that the . kabu- 
liyat of 1764 must be a forgéry,. since the 
‘Ohai Perganne hadalready been conquered. 
The argumens, in my opinion, begs the 
whole question which is the subject-matter 
of debate Before us, namely: Was Ohai 
‘Perganna finally conquered.in 1764? On 
‘the report of Raja Sitab Rai only one ans- 
. ower is possible, and the kabuliyat of 1764 
‘corroborates tae report on this point in a 
remarkable manner. Joe eb ee 
“There is no clear evidence’ as to the 
‘payment of revenue by the Pitiz Ohiefs 
between -1764 and 1773; but there. is @ 
definite _assection by. Raja Mani Lal the 
great grandson of Raja Fateh Singh ina 
"suit between Maharaja Sidhnath Singh of 
-Ramgarh-and him that rent up to Sam- 
bat year 182& (1771) was paid.by his .pre- 
decessors-in-title to Kamgar, Khan.: 
‘shall. have oecasion to refer to this liti- 
gation; but I may 8t once Bay that: the 
judgment in this suit was -@elivered by 
the Sudder Diwani Adalut on sth Septem- 
‘ber, 1833. There is no reason to gis- 
believe this assertion, especially as 1t is 
mot the case of the plaintiff that there 
relationship between” Ramgér 
‘and PitiZ before 1773, the plaintiff's case 
‘being that: Maharaja. Tej Singh made a 
jagir- grant to. Fateh ‘Singh in the year 
~. I now come to the most 'import$nt docu- 
ment in the case. Exhibit; is an ekqarnama 
-executed by Raja Tej Singh of Ramgerh in 
‘favour of ‘Raja Fateh Singh of Pittz on 5th 
"Kartic Badi«1830, corresponding. with -Sth ` 
- October, 1773.” The terms of the ekrarnama 
areasfolowm; Teee 500 057 
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“Executed by Maharaja Shri Tej Singh. 


Bahadur, zemindar of Perganna Ramgarh. 
Raja Shri Fateh Singh used to pay to Raja 
Kamdar Khan Rs. 81 (Rupees: eightf-one 
only) in Benarea, coins on accouns of 
hakami malguzariin respect of his milkiat 
Tuppa Mot (sic) Pitij in Parganna -Maheir. 
Upon his I entered into, an agreement 
giving (taking?) tulisi leaves amd (torn) 
-reduce tè writing that (he should pay the 
hakami malguzari Rs. 61 (Rupees eighty- 
one only) through me year after year and 
that the milkiat (would belong) to the Raja. 
In this connexion neither I nor my descend- 
ants shall ever put forward any claim to the 
land and should (blank). any zemindar. 
claim the malguzari at any time. I eshall 
settle (the claim). 
nothing to.do with it. For this purpose I 
executed this ekrarnama”’. . 
. In my. opinion this document establishes 
definitely that Rs. 81. which Raja Fateh 
Singh agreed to pay to Raja Tej Singh (and 
which the defendant still pays the plaintiff) 
was the . hakami malguzart, 
swords, revenue payable to the Government. 
‘There is & 
Singh that Tappa Pitiz was the milkiat of 
Raja Fateh Singh and he entered into.a dis- 
tinet covenant to the effect that “neither I 
nor my descendants shall ever put forward 
" Now. it will . be re- 
gnembered that Pitiz used to -pay Rs- 81 as 
“Government revenue to the Moghuls; under 
the arrangement between . Maharaja Tej 
Singh and Fateh Singh, Shin rape to 
pay Rs. 8l to the Government as revenue 
through Ramgarh estate. It was contend- 
-ed before us by Mr. Pugh that this docu- 
-ment is a forgery; but it is impossible to 
give effect to this contention. It was pro- 
duced in the litigation between the parties 
nearly-a century age, and was apparently 
accepted as a genuine document. Exhibit 
lupon which the plaintiff relies, appears 
to be a patta granted by Raja Tej Singh 
to Fateh Singh in October, 1773. Nothing 
turns fpon- this document. . Rots 

= It appears that notwithstanding: the 
ekrarnam of 5th October, 1773, there was 
‘an ‘attempt made by the servants of the 
-Ramgarh Raj to make. illegal exactions 
from Pritiz and Ex. O is a letter written 
by Maharaja Tej Singh to Fateh Singh on 


-3rd. Baisakh Badi 131 Sambat correspond- 


ing with 27th April, 1774.. I should men~ 
tion that in the paper-book the correspond- 
ing English date is . mentioned: as. 18th 
“April, 17715:. ‘This encouraged . Mr,.-Pugh 
io argue before ug that - thia-letter musti 


The Raja shall have. 


-or in other 


El 


def&nite admission by-Mahraja Tej' ~ 
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bə a forgery sinca . thera is soma evidenes position was between *the parties, It is 
that Tej Siagh died in 1774. Taere iano well-settled that title cannot pass by ad- 
doubt, however? that 3rd Baisakh Bidj mission or even by relinquishment; and 
l83lgorresponds to 27th Apri, 1774 aad itis difficult to undgrstand how the an- 
not to 18th April? 1775, Taere is, there- tecedent rights of the Pitiz Ohiefs as the 
‘fore, ng foundation for the argument that actual proprietors of the soil could be 
this letter is a forgery. I may mention affected by describing them as jagirdars 
that this letter was also produced in the in subsequent transactions. If I am right 
previous litigation between the parttes. In in my view that, at the datp of the acquisi- 
this letter Maharaja Tej Singh again as- tion of the Dewani by the Company, 
Berts that “the miikiat belongs to* you" the Pitiz Ohiefs were the actual proprietors 
and he saysthat he has sent his sanad tothe of the soil, then (ia my judgment) their : 
Ohaudhuri prohibiting him frdm causing rights as actual prdprietors subsisted, not- 
any interference, This letter, in my opin- withstanding that they may have been 
ion, completely destroys the plaintiff's case compelled to accept jagirdari pattas from 
83 to a jagir grant in 1773, It is incapable Ramgarh. An admission. may affecte 
of ayy explanation except on the hypothe- the question of onus of proof; but it doea 
gis that the Pitiz Ohiefs were the actual not operate as a conveyance. As I shall 
proprietors ofthe soil. Itis for this reason presently show, the Béngal regulations 
that Mr. Pagh took us into history to prove strictly preserved and carefully guarded 
that Maharaja Tej Singh was actually dead the rights ofthe actual proprietors of the : 
whea he is alleged to have writen this letter soil So far as the other point is concern- 
Toe argument was founded intheconfident ed, namely, the exaction of: nazarana from 
bslief that the corresponding Eaglish date the Pitiz Chiefs it was clearly an illegal 
of 3rd Baisakh Badi 1831 was correctly exaction, as was found in the litigation 
given in the paper-book, The mistake was between the parties a century ago. 
pointed out, and the argument died a Bsfore proceeding further I should like 
“natural death. . to deal with one point which'was made by 
The plaintiff relies upon certain subse- Mr. Pugh before us; . It was contended that 
, quent kabuliyats alleged to have been exe- as the revenue payable by Ramgarh Raj in 
cuted by the predecessora-in-title of the respect of Tappa Pitiz is Rs. 69.8 and the 
defendant in favour ofthe predecessors-in- rent payable by the defendant to the plaint- 
title of the plaiatiff. One of these kabuliyats iff is Rs. 81 what is payable by Pitiz to 
Kx .2, ia headed "Jagirdari"; and. by this Ramgarh is not revenue but rent; and that 
document the Pitiz Ohief agreed to-pay,not — thereisa clear profit which accrues to the 
` only R3. 81 as rent to Ramgarü, but also ° Ramgarh Raj which is explainable only on 
Ri 399 se""nazarana. I shall. presently the. hypothesis that there is a tenure 
show that the kabuliyits upon whist. the -between Ramgarh Raj and Pitiz: In sup- 
plaiatiff relies wereregarded as auspicious port of his contention Mr. Pugh: relies upon 
documents - by the Oourt in the previous the sarsikan paper of Tappa Pitiz: of 1793- 
litigation between the parties to which I 94, This document undoubtedly shows that . 
have already referred; but assuming that  wherefe the jama receivable by Ramgarh 
. Ex.2.is a genuine document, Lhaveno from Pitiz is Rs. 8l the sarsikan jama- - 
doubt whatever that the word "jagirdari" | sudder payable by Ramgarh to the Govern- 
was not in the document when it wasin- mentiu respect of Tappa Pitiz is Rs. 69-8-0, 
fast executed. It is clearly in different ink Bat thereeis a clear answer to this argu- 
and is obviously a later introduction into ment. It is beyond doubt that the Da- 
' thedocument. [should  mentiog that in cennial Sattlement with Raja Mani Nath 
. tae previods litigation it wasnot the-case e Singh of Ramgarh was a blosk settlement 
, of the plaintiff. (ths pre leceasor-in-title of .. that is to Say, in assessing the Goverffffient 
, thé present plaintiff) that the Ohai Ohief revenue payable by. Ramgarh, the Govern- 
held a jagirdari tenure under Rangarh, ment did not proceed on a calculation as- 
Tt was his case that. the then defendant had to the assets of each unit comprised within 
an ordinary mustajiri leas3; aad itis most: the. Remgarh Raj, bu» assegsed the entire 
unlikely that the plaintif should*have pro- -Raj asa block. This was admitted by Mr. 
duced a document suggesting that ihe Pugh before ut but if there should be any 
defendant hada jagir grant from him. In -doubé'op this point, I should like to refe 
the nextplace,Iam definitely of" opinion  to*paras 65 and 66 of Mr. Bifton's Final 
that nothing turas upon how a docu- Report en the Survey aud Settlement Op. 
montis hsaded if va know what the exact erationsin the Distriat of Hazaribagh, “14 
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appears that Mf. Leslie, the Collector, 
gave his opinion that Rs. 40,000 was the 
utmost that Ramgarh could yield; and 
Government ravenye was fixed at that 
figure “after suitable deductions from the 
conversion of it into sicca rupee and the 
resuming of Syer by Government.” The 
Raja did make a return at the time of the 

- Decennial Settlgment; but revenue was not 
calculated on the basis of that return but 
was fixed at the round figure of Rs. 40,000. 
Now, if thie'be so, then it is "idle to say 
that the Government “revenue payable iu 
‘respect of Tappa Pitiz is Rs. 69-8-0 a year. 
Th& Govarnment did not assess any rev- 
. enueon Tappa Pitiz, though it did assess 
arevenue on the zemindari of Ramgarh. 
"What thenis the explanation of the sarsikan 
paper? Under s. 43 of the amended 
Code of Regulations relative to the Decen- 
. nial Settlement, and approved by the 


Governor-General in Councils on 23rd Nov- ` 


ember, 1791, "all zamindars, talukdars or 
‘others assessed by Government in the 
. course of the first year" were required "to 
distribute the total assessment of their 


-zemindaris, talukdaris or other lands, on - 


- the sevəral villages contained therein, 
equally and impartially, according to the 


: rente derived therefrom respectively, and - 


: to deliver a record of such distribution in 


the course of the three first months of the - 
: ensuing year, and successively for each - 


year”: see Colebrooke's Supplement, page 
317. : ; 
The sarsikan papers upon which the 
plaintiff relies were "delivered" by the then 
- Raja of Ramgarh in pursuanceof s. 43 of 
the Regulation to which I have just referred 
and constitute a record of the distributions 
of the total assessment "on the several 
villages contained therein" bye the pro- 
prietor himself, and not by the Government, 
The object with which s. 43 was enacted 
is clearly indicated in 8.46 of the Regula- 
tion, Such distribution "is intended only 
. te bea standard for fixing the revenue-of 
Government on lands transferred by sale 
or otherwise without which, neijher the 
“ adal proprietor, nor the purchaser, can 
form a determinate idea of its value." 
It is obvious, therefore,that the allocation 
of Rs. 69 8-0 to Pitiz does not establish 
+ that the Goveynmené had assessed Rs. 69-8-0 
ag revenue payable in respect of Pitiz. 
Bection43 of the Regulation of the 23rd 
. November, 1791, constitutes a clear answer 
to another argument advanced beforb ug 
by Mr. Pugh.* I take the argument itself 


from the notes supplied. by ‘Mr, Pugh. 


. the 
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to me. It is as: follows: "If it is 
said that Rs. 69.80 was,a mere alloea- 
«tion by the Ramgarh Raj, that does not 
assist the defendant because if 4ihere 
is a block settlement with Ramgarh for a 
lump sum, and no separate assessment of 
Pitiz, Pitiz must be a subordinate tenure 
becauge there is no process by which the 
revenue could be sub-divided’ at the 


instance of Pitiz unless there had bean a 


Boparate assessment originally." ; 

It is precisely to meet this difficulty, as 
8. 46 clearly says, that the proprietor was 
required to distribute the total assessment 
"on the geveral villages contained therein", 
If Pitiz had applied for separation under 
Regulation VIII of 1793, then the Gevern- 
mení would have proceeded on the sarsikan 
paper “as a standard for fixing the revenue 
of Government”, | 

I now come to the litigation between 
Ramgarh Raj and Tappa Pitiz some time 
in 1815. Maharaja Sidhnath of Ramgarh 
was the plaintiffin that suit which wae for 
recovery of “arrears of thikarent amounting 
to Rs. 1,712-4-13-12 kauris sicca in respectot. 
12 villages comprised in Tappa Pitiz ap- 
pertaining to Ramgarh from Sambat 1863 to 
Sambat 1868," 

‘The plaintiff alleged that Raja Hiralal 
Singh of Tappa Pitiz had a ticea lease from 
him at an annual jama of Rs. 195. It will 
be noticed that the case now made, nemely 
that the defendant held under a jagirdari 
tenure from Ramgarh Raj was not set up 
in the litigation of 1815.~ ARS defendant 
on the other hand alleged “thatthe villages 
comprised in Tappa Pitiz have for a long 
time been the proprietary right of this 
defendant's ancestor and this defendant" 
and "that the defendant is not at all a 
musta jir or ticcadar of the said Tappa.” 

He further alleged that for hundreds of 
years the rent of the said villages has been 
Rs.81 annually,” and that when the adminis- 
tration of the hilly tracts passed into the 
hands of the East India Company, 
Maharaja Tej Singh, the plaintiffs zreat- 
Sheree age became the Raja of Perganna’ 

amgarh, etc.," and that “at thattima the 
great-grand father of the plaintiff said to 
Raja Fateh Singh, the defendant's grand- 
father, that the area of Tappa Pitiz was 
intermingled with the area which belonged 


“to him, “that he (Raja Fateh Singh) should 


pay the rent thereof along with. his zemin- 
dart and that he (Tej Bing) was going to 
execute an agreement and letter to 
o effect that in future he and his 
heirs would not clim any proprietary 


- interest in respect of the villages comprised . 


in the said tappa". NC 

It will be noticed that the defendant set 
up ip the litigation of 1815: the same 
defence which he is setting up in this 
litigation. Both partieserelied on docu- 
mentary evidence most of which has been 
produced in this case. The Court came to 
the conclusion that Tappa Pitiz wes the 
milkiat Of the defendant's ancestor and of 


, the defendant antl constituted tMe,sikmi' ` 


zemindari of the defendant ata mokarrari 
rent of Rs. 81. “With refereace to the 
documents upon which the plaintiff relied 
‘showing payments of nazarana by the 
. defendant to the plaintiff, the Court said 
as follows: . 

"Moreover out of the documents filed by 
the defendent's Pleaders, the ekrarnama 
and the mukarrari- pattas were executed 
by the great-grand father, grand:father and 
fatherofthe plaintiff, out of which two 
mokarrari.pattas marked 55 and 56 have 


been attested by three of the plaintiff's 


: witnesses. In the said deeds except the 
taking of the annual rentthere is no men- 
.tionof nazarana. Asa matter of fact the 
production of the said ekranrama, 
mukarrari pattas, ete., on behalf of the 
defendants raises suspicion that the 
kabuliyats and wasilbagi accounts filed by 
the Pleaders of the plaintiff are manufactur- 
, ed-ones. Further be it noted that under 
the mukarrari paita filed by the defendant's 


Pleader save and except Rs. 81. as annual ` 


. rent nothing is deemed and found to be in 
| the shape ofeazarana”, 

(L ought to point out that the translation 
ofthis passage in the paper-book is not 
accurate. At our request .the official 
translator has. furnished us with another 
translation from which the passaze above 
set out is taken.) There.is no doubt whatever 
that in the litigation of 1815 theeDiwani 
Adalut of Ramgarh found first, that the 
12 villages of Tappa Pitiz constituted the 
milkiat of the defendant at a mukar- 
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that the latter was mérefy a mustajir under 
Ramgarh Raj. Raja Mni, Lal contested 
the suit on precisely the same ground 
whieh the defendants are putting forward 
in this case. The Sudder Diwani Adalut at 
Oaleutta delivered judgment on 18th 
September, 1833, by which it held that 
although the disputed property was 
settled by the Government with the Ram- 
garh Raj.’ chos 
“Yet this is -not favourable for the appel- 
lant" (namely thé Ramgarh Raj) for the 
reason that ithas been proved from the re- 
cords and. judgment of the suit, instituted 
by Dewan Sahib Ram, guardian of the ap- 
pellant, as well as from the records of ‘this 
suit, especially from the patta dated l5th 
Katric 1835 Sambat and the patia executed 
in Asin 1845 Sambat which have. been filed 
by the respondent and -hava been proved 
by the evidence of his witnesses that the 
disputed property has been the shikmi 
taluka’ of the ancestors of the respondent 
and that the respondent and his ancestors 
have always been holding possession thereon 
on payment of its mukarrarirent of Rs. 81. 
Therefore, the entry of the name of the 


appellant's father in the Government settle- _ 


ment register cannot extinguish the rights 
of the respondeni's ancestors in respect of 
the disputed property amd the same goes 
to show tbat the disputed property is 
not fit to go out of the zemindari of theap- 
pellant. - 2 4 . 

If I may say so the exact position arising 
efrom the. different regulations to which I 
shall presently refer is very correctly and 
concisely stated in this passage of the judg- 
ment of Sudder Diwani Adalut. Mr. Pugh 
relies upon thestatement in the judgment 
to the effect that the disputed  pro- 
perty isnot fit to go: out of the zemin- 
dari of the appellant and: he con- 
tends that the‘ décision (which, accord- 
ing to-him must operate as res judicata) 
is tothe effect -that Pitiz is a dependent 
taluk and,“herefore, subordinate to Ram- 


rari rent of Rs. 81; and secondly, that- garh. But the réal position is stated perhaps 


the kabuliyats upon which thé plaint- 


a little. more.accurately later on in the 


iff relied were suspicious. I may point * judgment in thess words. 


out that it is upon these kabuliyats that the 
. plaintiff also relies in this case. The 
: judgment of the Diwani Adalut of Ramgarh 
was upheld on appeal by the Court of 
Appio ‘at Azimahad on 10th September 
1818. i : . 
Maharaja Bidhnath then filed another suit 
against Raja Mani Lal of Pitiz. for recovery 
of direct possession of the villages com- 
‘prised in Tappa Pitiz on the allegation 
: x 


“Therefore the (mere) entry of the TANG 
of the uppellant’s father inthe Government 


settlement register cannot extinguish the - 


rights of the respondent's ancestors in res- 
pact of the disputed property and the same. 
(simply) goes to show that the disputed 
property has nt status to be excluded from 
thg eluge.of the appellants zemindari, .. 
As I have already said, the real . position 
as I understood- it, is stated very clearly 
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and concisely in thi8 part of the judgment, 
What the Suddet Diwani Adalut held was 
that although the defendant had lost - 
the right to claim separation from Ram- 
garh ‘and, must continue to pay revenue 
through Ramgarh in all other respects he 
wasinthe same position as an actual pro- 
prietor of the soil. It was definitely found 
in that litigation that the defendant.had 
a proprietary jitle to Tappa Pitiz and that 
the “disputed property has been the shimi 
ialuq of the ancestor of the respondent." 

It appears to me that baving regard to 
these decisions itis idle to contend that 
the defendant holds under a jagirdari lease 
Írom Ramgarh,R3j. 

I now proceed to deal with Mr. Pugh's 
„argument thai, having regard to what has 
admittedly heppened i in this case the de- 
fendant is not entitled to be regarded as 
the actual proprietor of the lands. The 

- status of a talukdar has been subject of 
careful enquiry by the East ladia Oompany. 
.Ít is not necessary for me to enter upon 
an elaborate discussion as to the position 
occupied by £&talukdar before the Perma- 
nent Settlement. Lord Cornwallis consider- 
ed that the ialukdar had in general the 
same right i ih the soil as the zemindar be- 
_ing merely smaller proprietors paying the 


. revenue throughsthe larger proprietors, the 


zemindars,Gee Firminger's Edition of the 5th 
Report, Vol, 1, page 617). Mr. Shore’saccount 
of the talugdari tenure isas follows: 

“The word 'talukdar' means the. holder 
or possessor cf a dependency THESE 
principal distinction in the rights of taluk- 
-dars arises from the privilege which ‘many 
possess of paying their rents immediately 
at the khalsa or exchequer instead of to 
the zemindars from whose authority they 
are wholly exempt being immediately sub- 
ordinate to thai of the Governmertt. Taluk- 
dars of this description differ. but little 
from <zemindars except in the limited 
extent of territorial jurisdiction;” see Har- 
rington's Analysis. Vol. IH pagd*247.. 

Mr, Phillips in his celebrated work on 
Land Tenure cf Lower Bengal admits-that 
the origin of the talukdar is even more ob? 
‘Bette than that of the zemindar, but he pro- 
ceeds to say as follows: `> 

' "One class is edid to-have arisen ~ chiefly 
‘from the ancient Rajas who were allowed to 
. retain their pgssessien, engaging to pay the 
revenue demanded by the.State, but made 
subject tothe control. ofe’the autils in 
matters with which the State was coneerped: 
see page 149, 
This being the position, the Bast India. 
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Oompany had to consider whether the 
talukdar were entitled toa settlement on 
their own account imdependent of the 
ezemindars They decided, asa matter -of 
policy, that settlement should be conclud- 
ed with the actual proprietors of the soil, 
of whatever denomination, whether zemin- 
dar, talukdar or choudiris; but then arose 
the ‘question, which of the talukdars were 
to'be considered the actual proprietors. of 
the goib, They dealt with the question in s. 
` 5, Regulation VIII, 1793 which proyided that 
the talukadars, to be censidered the actual 
proprietors of the soil are, first those who 
purchased their landa by private or at 
public sale or obtained them by gift from 
the zemindar to whom they now pay the 
revenue assessed upon their taluks of from 
his ancestors, subject to the payment of 
the established dues of Government, and 
who received deeds of sale, or gift of such 
land, from the zemindar, or sannads from 
the khalsa, making over to them his pro- 
prietary rights therein; second, those whose . 
taluks were formed before the zemindar 
to whom they now pay' their revenue or 
his ancestors, succeeded to the zemindari, 
third, those whose lands were never the 
property of the zemindar to whom they 
now pay their revenue or his ancestor, and 
fourth; those who have succeeded to taluks of 
the nature of those described by right of 
purchase, gift or inheritance, from the 
ormer proprietor of such. taluks. "Under 
8. 7 talukdars whose taluks were held under 
writings or sannads from zemindars which 
did not expressly transfer tha property in 
.the.coil, but only entitled the talukdar to 
possession so long ‘as -he continued to dis- 
. charge the rent or perform the conditions 
stipulated therein, were to be considered 
as leaseholders only, not actual propristors 
of the soil, and consequently were not tobe 
“entitled to be rendered independent of the 
zemindar, Unders.ll,the' Collector had 
the power to .enquire into the question 
-whether the nature of the tenure of. a parti- 
cular talukdar was such.as to entitle him 
to separation under the rules contained 
.ins.5'and to separate him from the juris- 
Giction of the zemindar if he appeared to 
be an actual proprietor of the soil within 
the meaning of s. 5. A decision. of the 
Collector under s. 11 did not conclude the | 
parties, for under s. 12, the party adversely 


effected “by the order “of the “Collector had ' | 


therightto agitate the question in Bi 
Civil Court. 

Now in my opinion the Pitiz Ohiefs were 
elearly He actual Bee ‘of ` goil 


within meaning ofs.5, Regulation VIII of 
1793, and were consequently entitled to claim 
a separation from Ramgarh, The antecedent 


history of Perganna Uhai, as disclbsed in the" 


report of Raja Bitab Rai shows that the 
Ghai taluks were paying tevenue direct to 
the Moghul Government and that their 
talugs were in existence before they com- 
menced tọ pay the revenue through*Ram- 
garh. They are, therefore, in the position of 
talugdars whose talks were formed” before 
the zemindar.........60 whom they now pay 
their revenue", z pee: 

The same ‘report establishes thai the 
Chai Ohiefs were talukdars. 

. “the lands comprised in whose taluks 
were never the property of the zemindar... 
to whom they now pay their revenue. 

Ifthere should be any doubt as to this 
on the report of Raja Sitab Rai, the 
ekrarnama, Ex.,B. executed by Maharaja 
Tej Singh on 5th Oetober,1773, and the 
letter (Ex. O) written: by Maharaja Tej 
Singh on 27th April, 1774, put the matter 
beyond controversy. 

I will now deal with the arguments ad- 
vanced by Mr. Pugh on behalf of the 
Ramgarh Raj. It was contended that Ram- 
garh Raja was practically an independent 
Chief and that there was no serious at- 
tempt by the Nawab Nezim to reduce 
Ramgarh or to make it pay tribute 
that any idea of independent talukdars 
dealing direct with the Government, to 
quote Mr. Pagh's words; “does not fit in 
with the scheme of things". Baut*he early 
history of Hagetibagh District is involved 
iu, an obscurity from ,which, owing to the 
loss of recordsatthe time of tha Mutiny 
and the absence of any trustworthy sources 
of information, it is never likely to emerge; 
see Hunter's Statistical Account, Vol. 16, 
page 18. Ican find no evidence, either in 
the record ofthis suit, or in the historical 
works, that Ramgarh was in the position 
of an independent chief. This however, 
is certain that up to the time of Raja 
Maninath Singh (with whom the Perma- 
nent Settlement was concluded in 1780), 
the Rajas of Ramgarh did homage to the 
Maharaja of Ohota Nagpur and received 
the tilak, or mark of investiture on the fore- 
head from the  Ohieftain's great toe: 
Hunter's Statistical Account, pages 18and 
118. This is also certain that when Tej 
Singh was placed by the Eaglish in posses- 
sion of Ramgarh, he was only styled musta- 
jir or farmer, (Hunter's Statistical Aceount, 
pagell8). Now,ifthis be so, the idea of Ram- 
garh being au independent Chief must bs 

. ' E 
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rejected as fantastic. The only authentic 
history of Ramgarh is to be foħnd in the 
report of Raja Sitab Rai, which does not 
take us to a period earlier than 1719. "That 
report establishes that, álthough there were 
armed ineursions into Chai  Perganna by 
Ramgarh Raja from time to time, the title 
of the Chai Chiefs as proprietors of the 
land was always recognized by the Moghul 
Government, the only ° constitutional 
authority in the country before the advent 
of the British. f 

It was then contended that the fact that 
Perganna Ohai was permanently settled by 
the British Government with Ramgarh 
Raja concluded the matter, aud reliance 
was placed upon the following passage in 
the judgment of the late Chief Justice of 
this Court in what is known‘as the Jugodih 
case [Kamakhya Narain Singh v. Jawahir 
Khan (1) :] 

“It should be yemembered that the scheme 
of the settlement regulations was to as- 
certain the rights of the parties as they 
existed atthe date of the acquisition of the 
Diwani in 1763 and to settle the land .with 
those who were the actual proprietors at 
that time, ignoring any earlier titles unless 
they still subsisted", : 

With all respect, I am ynable to agree 
with thisview, Any student of the. history 
of the Land Tenure in Bengal will have no 
difficulty in appreciating that the words 
“proprietors of the soil," as used in the 
Bengal Code have a technical signification. 
The East India Company madea vigorous 
and determined search to discover that 
mythical person, “tha proprietor of the 
soil,” and, in the end, produced a literature 
a8 interesting as instructive. But 
the search failed toachieveany definite 
result, besause it was discovered that the 
right to the; soil itself was unappropriated, 
unless itcould be said that it resided in the 
general community. There were really 
three claimagts to the title: the sovereign; 
the.zemindar, and the cultivator. But from 
the Hindu times, the sovereign has never 
«aimed anything more than a definite 
share in 
- inother words, he never claimed 4 right- to 

the soil itself. This position waa recognized 
by tho Hast India Company in the celeb- 

rated preamble to Regulation XIX of 1793. 

No doubt there are recitals in various Regu- 

lations to the effegt that the Government 

"hag resgrved to itself and has exetcised the 

actuat proprietary right of lands 


." (1) 91 Ind, Cas, 1007; A, L R. 1926 Pats $69, 


e produce of every higih of lei o» 


© Eakkamani (2). 
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of every , description” but: in a- 
. . 
1- 


ease, which was heard by the Jud 

cial Committee on appeal from Madras and 
in whichitewas. argued on behalf of the 
Collector that the Government had reserved 
to itself and bad, by legislative enact- 
ments asserted its right to all lands of every 
description, the Lords of the Judicial Com- 


mittee painted out that those recitals evi- © 


dently have reference to the same usage, 
viz , the custom of dispodsessing zemindaris 
and taking their zemindaris into the khas 
possession of Government for the purpose 
of realizing the public revenue from time 


to time assesseceupon them: see Collector of 
* Trichinopoly v. Lekkamani (2). 


Bo far as the zemindar is concerned—and 


. that is ths questjon which we have to con- 


sider in this appeal, the historical position 
oceupied by him was elaborately discussed 


. inthe celebrated cage known as the Great 


Rent case [Thakoorenee Dosseev. Bisheshour 
Mookerji (3)] which was heard by fourteen 
Judges of the Calcutta High Court. It was 
ascertained thai by the termsof the Perma- 
nent Setilement, the zemindars were not 
made absolute and sole owners of the soil, 
but that there were only transferred to 
them all the rights of Government, vie,, the 
right of a certain*proportion of the produce 
of every bigha held by the ryots, together 


' with the right to profit by future increase of 


cultivation andthe cultivation of more valu- 
able articles of produce. It was pointed out 
that “thenotion of an absolute estate in lands 
is as alien from the regulation law as it is 
from theold Hindu and Muhammadan Law 
of the country”. 
The cese of the cultivator does not cail 
for any. discussion in this case, ` 
Now, if this be so, ‘the words, ** pro- 
prietors of land," could not have been 
used by the framers of the regulations in 
the senas in which they would naturally 
be understood. This was the wiew which 
was laken by the Judicial Committee in 
the cese to which I have already referred, 
the case of Collector of Trichinopoly Ve 
3 In dealing with this point, 
their Lordships:said as follows: 
“The words ‘proprietor of land’ as used 
both in the Bengal Code of 1793 and inthe 
. Madras Code of 1502, have a technical 
significetion (see the definition in Bengal 
Regulation VIII, 1793, s8.,$, 6, 7 and Regu- 
.lation EXVIE 1802, Madras .Coge, s: 2). 
2) 1 I: A. 283; QR. ; : 
Bo PG, J. Sup, SOCIUM O RITE 
"(3-3 WER. Ast X Rul 29; B, Tu, R. Sup, Vol. 20 ` 
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They refer to ‘zemindars, independent 
talukdars, and others who, pay the revenue 
assessed upon their estates immediately to 
Government’ and the words ‘proprietary 
possession’ as uged in the recital of Re; 
gulation XXV of 1802, must also be read in 
a Similar sense as meaning the possession 
and rights of a proprietor in the technical 
sene in which that word is used, viz, 
the pgraon who pays tke revenue imme- 
diately to Government." - 

Nor would it be correct to say that any 
question of title was decided as the re- 
sult of Permanent Settlement. A similar 
question fellto be considered by the Judi- 
cial Committee in Juggut Mohini Dossee v. 
Sokheemoney Dossee (4). In dealing with it 
their Lordships said as follows: t 
“Theprincipalclaim of Sokhemoney Dossee 
to hold the resumed lands free from this 
trust on the grounds advanced by her, is 
destitute entirely of legal foundation. She 
did not rest her title so much on the 
operation of the second deed of partition 
as a revocation of the first, as on the effect 
of the resumption proceedings and the. 
settlement for revenue with her. Sucha 
settlement does not establish proprietary 
right in the land, but is made with Gov- 
ernment as to their claim to their kheraj, 
or revenue. The settlement and the pos- 
session under it being evidence of a right 
tọ possession, are also so far evidence of, 
proprietary right, but do noi? necessarily 
constitute, it. A fortiori, they could not 
divest and destroy trusts which the 
settlor was subject. The claim supposes 
a mere settlement for revenue to have the 
same effect in clearing away preceding 
titles which a sale under the revenue 
laws works; but antecedent trusts have, in 
certain cages, been impressed by the de- 
cisions» of Oourts of Justice, including this 
Tribunal on estates, acquired even under 
these.revenue sales (see the cases referred to 
in Mr. Justice Macpherson's Work on Mort- 
gages, page 86, Edition 5). Sokhemoney 
Dassee dould notget rid of hersebait title and 
possession by the machinery of this settle- 
ment, though it was in terms made with 
her asa private person". 

‘The whole question is discussed with 
great clearness and precision by Mr. 
Land Tenures 
of Lower Benggl from which it would 
be profitable to set out the following pas- 
sages :, s 

And the cases now seem to have decided 

(4) 14 M. L A. 289; 17 W. R.41; 10 B. L. R. 19;2 
Suth. P. O, J.. 812; 3 Sart S. C. J. 23; 20 E. R. 795, 
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that a settlement with a person under the. 
Bengal system does not establish, in the 
persoh settled with, &' right to the land if. 
he did not alreddy possess it; but that a 
settlement is an arrangement made by that. 
person with the Government with respect. 
"to the.revenue only. THis indeed appears - 
from the regulations themselves which. 
while directing in the regulations for the. 
Decennial Settlement, that the seftlement 
should be with jhe ‘actual prgprietors’. 
recognizes that the actual possess$r and 
the person, therefore, actually settled with - 
may not be the proprietor, and that con- 
sequently the fact of settlement with a. 
person under the regulations does not 
conclude the question of proprietorship as 
betyeen that person and .the true pro- 
prietor. Thus, both as regards the rights. 
of the ryots, and as regards the claims. 
of other persons to be settled with, the 
rights of the actual possessor are subject. 
to question and are not concluded or 
rendered absolute by the fact of settlement. . 
Now the Regulations for the' Decennial 
Settlement prescribe that the settlement is 
to be made with the actual proprietors | 
of the soil of whatever. denomination,. 
whether zemindars, talukdars or chowdries; 
and probably this enumeration’ may be 


considered as recognizing that zemindars, `. 
talukdars and chowdries are" actual pro-.. 


prietors of the soil” and the preamble of 
‘Regulation If of 1793 recites that “the. 
property in the soil has been declarede to ` 
be vested in the land-holders, which was, 
never before formally declared’. This de-* 
claration 45 stated to have been made as a 
part of the provisions for permanency of 


holding, the revenue being also fixed with : 


the same view. But these expressions do 
not define the extent of the. rights of the 
land-holders or zemindars, and as we have 
already come to the. conclusion that in a 
certain sense and for the. ‘purposes of set- 
tlement, which was the matter then in 
hand they had aequired certain restricted 
proprietary rights in the revenue which 
might fairly be considered rights in the 
produce of the soilgand in the soil itself 
it, seems unnecessary to infer that any 
greater right was intended to be given them 
by & mere enumeration and description. 
of the classes to be settled’ with and by 
the recital ofsuch settlement”: See pages 
316-18.) e E: : j . ' i 
i It was next contended that whatever" the 
t position may have been at one time in 
& the events which havé happened, the de- 
t, fendant is not entitled to claim the status 
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of an independent etalukdar. It was 
pointed out that if thee predecessor-in-title 
of the defendant had the ‘status ‘of an in-' 
dependent talukdar; it was open to him: 
under Regulation VIII of 1793 to claim sepa-- 
ration from Ramgarh and that not having. 
put forward any claim in that behalf his 


position must be that of a lease-holder. 


under s. 7 of that Regulation. But Regula- 


tion VIII of 1793 did not provide a period . . 


of limitation within which .a claim had to: 
be lodged beforg the Collector and it is. 
well known that that regulation was con-: 
strued soas to entitle independent taluk- 
dars who did not apply for separation at 
the time of the Decennial Séttlement to 
be separated on their abplication at any 
subsequent period. The necessity for pro-". 
viding & period of limitation engaged the 
attention of the aüthorites and by s. 14. 
of Regulation I, 1801, the Government. 
dealt with the necessity for the security of. 
purchasers at the publie. sale that some* 
period should be fixed for. the operation 
of the above rules to prevent their being: 


at all times liable to deprivation of a part’ ` 


of their purchase. That section. provides. 
as follows: l 

“It is hereby required that all talukdars : 
who, as proprietors of the land composing 
their taluks may consider themselves en- 
titled under s. 5, Regulation VIII, 1793, or. 
any other part of that regulation, to be: 
separated from the, -zemindaris to which 
their taluks are attached shall prefer a 
written application to the Collector of the 
zillah in which their taluks may be situated: 
for the separation thereof, within one year 
from the date of this regulation, under 


penalty of forfeiting all title to separation’ ` 
under Regulation VIII, 1793, if they shall 


omitto apply, as direeted, within the pre-. 
scribed, period, at the expiration of which 
the operation of the section above men- 
tioned shall be considered extinet with: 
regard to’ all taluks for which no claim to: 
separatiop may have -been then preferred: 
and.sueh taluks shall thereafter be consider-. 
ed as dependent taluks, not entitled tò be 
separated from the zemindaris to which: 
they "may be attached; though, ineetkeg 
respects, the rights of the talukdars are 
not. meant to be in any degree affected by 
this-Regulation." __ a 
, Now it seems to;me that the penatly 
and the only penalty imp8sed by the Re- 


gulgtion- on dhe talukdar who omitted to - 


apply for the Separation of his taluk within 
the petiod fof limitation was that suéh 


talukdgr forfeited all title to separation | 


*- 
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under Regulation VidI ef 1793. It is quite 
true that the Regulation lays down that 
“such taluks shall thereafter be considered 
as dependent taluks,” but it leaves no 
doubt as io the meaning to be attached 
to the term’ "dependent taluk," for the 
words that follow are, “n.t entitled to be 
separated irom the zemindari to which they 
may be attached,” and puts the matter 
beyond conirbversy by adding, "though in 
other respects thè rights of the talukdars 
are not meant to be in any degree affected 
by this Regulation,” . 

In support of his centention that a 
talukdar not applying for separation within 
the period of limitation specified in s. 14, 
Regulation J, 1801 is to be regarded as 
Tease-holder within the meaning of that 
term as used in Regulation VIII of 1793, 
Mr. Pugh relied «upon the following pas 
sages from the judgment of the late Chief 
Justice of this Court in what is known as 
the Jugodih case (1). : 

“The effect of this section appears to me 
to be tbat the holders of the Jugodih 
tenure-are reduced to the status of de- 
pendent talukdars holding under the 
Ramgarh Raj ard are to be considered 
as lease-holdere anly, within the meaning 
ofs.7, Regulation -VIII of 17:3. It is true 
that their rights ip other respects are not 
affected but they cannot be both depend- 
ent and independent. If dependent they 
are mere lease-holders under the Ramgarh 
Raja and cannot have a greater interest 
than that of other lease-holders holding 
under tbat Raj at the ‘time of the Per- 
manent Settlement. The highest form of 
tenure known in Ramgarh at that time 
was a jagir resumable on the death of 
the male heirs of the body of the 
grantee.” 

With all respect I am unable to *igree 
with this view. It must be remembered 
that. the terms "independent talukdar” and 
“dependent talukdar" do not Occur in 
ss, 5and 7 of the Regulation; bat those 
sections do make a distinction between 
talukdars to be considered the, actual pro: 
prietors of the lands and those to be 
qonsidered as lease-holders only. Now if 
this be so, then it is merely a play on 
words to say that “they cannot be both 
dependent and independent.” What we 
have really to considgr is, can they be 
regarded es the*actual proprietors of the 
lands who have forfeited ell titles to 
separation under Regulation VIII, 1793..For 
myself I can see no difficulty in answering 
the question in the affirmative. The term 
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“dependent taluks” occurs ins.14, Regu- 
lation I, 10]; and in my opinion,, the 
clearest interpretation of what is meant by 
"dependent taluks” in that section ia to be 
found, as I have already jndicated, in the 
words that follow, namely, "taluks not en- 
titled to be separated from the zemindaris 
to which they may be attached, though 
in othor, respects the rights of the taluk- 
dars ere not meant to be in any degree 
affected by this Regulation.” 

It must be remembered that the talukdar 
whose righf is, being considered under 
8.14, Regulation 1, 1801 must be assumed 
to be an aetual proprietor of the lands 
subject to such penalty as has been 
imposed under that section. If this 
be so, then some explanation is due ae*to 
what the Legislature meant by saying that 
in otherrespects the rights of such talukdars 
arenot meant to bein any degree affected 
by the Regulation. I find it impossible to 
hold that the Regulation does not mean 
what it says, namely, a talukdar omitting 
to apply for separation within the time 
limited for this purpose shall bə con- 
sidered a dependent talukdar in the sense 
that his taluk shall not be entitled to be 
geparated from the zemindaris to which 
it may be attached, though in other respects 
‘his rights as actual proprietor of the lands 
are not meantto bein any degree affected 
by the Regulation. In regard to the other 
point, namely “the highest form of tenure 
at that time was a jagir resumable on the 
geath of the heirs male of the body of the 
grantee” all that I can say is that inthis case 
the defendants donot rely upon’a grant 
from the Ramgarh Raj. They insist that 
they were actual proprietors of the lands 
directly under the Moghul Government 
and they contend that the kabuliyais upon 
which the plaintiff is relying in this care 
stand on no higher footing than an under- 
taking by them to pay the revenue through 
Ramgarh, 


It was then contended by Mr. Pugh that 
we are bound by the decision of this Court 
in the Jugodih case (1) and that we are not 
at liberty to differ from the decision in 
that case without referring the question 
for the decision of a Full Bench. In my 
opinion the argument is wholly unsustain- 
able. ltis quite truethat, Jugodih is one 
of the Tapbas of Perganna Chai and the 
report of Raja Sitab Rai specifically deals 
with Jugodih, but thaj case was decided on 
its own facts and, although there are various. 
Observations in the decision of that case 
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with which I do not agree, it is impossible 


for ma say to thatthat case was wrongly 
decided for thesimgle reason that I. do not 


know what evidence was adduced¢ in that 


. Case, 


Ihave considered the whole matter with 
as much cdreas I can bestow on it and 
in my, opinion the plaintiff has failed to 
rebut the presumption of the correctness 
of the entry*in the Record of Rights. On’ 
the other hand, the d®cumentry evidenpe 
leaves no doubt in my mind that the Pitiz 
Ohiefs were the “actual proprietors of the 
lands” within the meaningof s. 5, Regulation 
VIII, 1793 and that altbough they havelost 
the right to claim separation from Ram- 
garh and for that .reason must be con- 
sidered ea depended talukdars they are still 
the actual proprietors of the lands and 
cannot be considered a3 leasa-holders, I 
would, therefore, dismiss this appeal with 
costs. 

. Adami, ES agree. 

R. L, Appeal dismissed, 


———— 


PATNA HIGH COURT. 
Civit Aprean No. 38 or 1923. 
May 19, 1927. 

Present :—Mr. Justice Ross and 

Mr. Justice Kulwant Sahay. 

PILOHER & Co.—Dzrenpants—APPELLANTS 
versus 
SATISH CHANDAR SINHA AND OTHE&S 

—PLaINTiFF3 AND DEFENDANTS— 


RESPONDENTS. 

Interpretation of deed—Per thak demise, implica- 
tion of —Thak officers, duty of—Thak map, object of 
— Bengal Survey Act (V of 1875), s. 4l—Determina- 
tion of boundary, mode of—Judgments of Survey 

Officers as evidence of title. 

Where a demise ijs as “per thak" the meani*g is 

as per thak demarcation and not as per thak map. 
‘Therefore, where a lease described the demised 
land as “Mauza Dhekbera bearing Thak No. 11:" 
F Held, that the true interpretation of the deed was that 
the Mauza Dhekbera as per the thak demarcations was 
demised, in other words, boundary of the Pillage 
wasto bo taken according to the demarcation made 
on the spot by the Thak Officers, their duty being 
to settle’ boundary disputes on the spot and then to 
demarcate on the ground the actual boundaries of 
the villages or estates. (p 219, col. 2.] 

Shashi Bhusan Banerji v. Ramjas Agarwala. (1) 
and Keshabji Pitamber y Shashi Bhusan Banerji (2), 
referred to, 

The thak map i$ renane with the ‘object of 
indicating the boundaries as demarcated on the 
spot and do not purport to be an accurate map of 
the villages surveyed. [ibid.] 

Under s. 41, Bengal Survey Act, the Collector is to 
determine the boundary according to actual posses- 
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sion. "The judgments of the Survey Officers in dis- 
pute relating to boundaries are ifo evidence of title. 
ip. 222, col LJ 

Babu Kasturi Singh v, Rajkumar Babu (3, fol- 


bowed. 

Appeal from the deoree of the Sub- 
J uige, Manbhum, dated the 9th December, 
19 

Sir Sultan Ahmad and Mr. C. 8. Bane; 
for the Appellants. 

Messrs. S, M. Mullick, N.C. Sinha, N. N. 
Sen, A. B. Mukharji, S. C. Mazumdar and 
B. B. Mukharji tor thé Respondents. 

JUDGMINT.—The parties to this 
litigation are interested in -the mineral 
rights in two villages Dhekberaand Pa; 
thargada and boundary between which is 
in dispute. Both villages are in the zemin- 
dari of the Raja Bahadur of Pachete, 
defendant No, 6. 

The history of the mineral eighta in 
Pathargada is as follows: On 1th Novem- 
ber, 1908 defendant No. 6 leased the minerals 
in Mauza Pathargada to Henry George 
Fleury. Fleury opened the Kohinoor 
Colliery which ultimately went into 
liquidation. In February, 1915, Mr. Pugh, 
defendant No. 3, purchased the lease from. 
the liquidator and entered into possession 
end worked the minerale until August, 
1927. He then granted a sub-leaseof the 
property to Sachbidananda Bagchi, defend- 
ant No. 2, who in tuin raised coal for two 
years from lst September, 1917, till Ist 
October, 1919, when he assigned his sub- 
lease to Messre. Pilcher & Oo., defendant 
This defendant continued to raise 
coal thereafter. 

The title to the minerals of Dhekbera as 
the result of a series of demises which will 
bs set forth in detail presently, is vested 
in the plaintiffs, 

The plaintiffs in their plaint alleged that 
in February, 1919, as a result of a survey 
with reference to the revenue survey map it 
was ascertained that the defendants had 
encroached upon the under. ground minerals 
of Mauza Dhe®bera. They, therefore, claim- 
ed an account of all coal raised and migap- * 
propriated by the defendants from. the 
plaintiffs! Wauza Dhekbera, and an injung, 
tion and damages. 

The defence, so far asitis now EA 
was that the plaintiffs lease was governed 
by the thakbast map and that there was no 
encroachneent. . 

A Commissioner was appointed to de- 
termine *he boundary line hetween Pa- 
thargoga “and Dhekbera according to the 
revenue survey map and to ascertain the 
extent of the encroachment and fhe amount 
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of coal wrongftlly worked by the defend- 
ants, He laid the boundary between the 
two villages and -calculated the amount of 
coalwrongfully worked. 'The learned Subs 
ordinate Judge hald that the plaintiffs’ lease 
should be interpreted with reference to the 
revenue survey map and not the thakbast 
map. He further found that the Commis- 
sioners map and report were correct and. 
that almost the whole of the coalcut fell 
within the plaintiffs’ Mauza Dhekbera; that 
the defendants had encroached upon.and 
extracted coal from that vill&ge; and that 
defendant No. 1 extracted 7483 tons and 
"defendant 24525 tons, and that defendant 
Mo. 3 did no$ extract any coal during the 
period in suit. He, thereforé,gave the plaint- 
iffs an injunction and a decree for Rs. 44,898 
as damages .as against defendant No. 1l 
and Bs. 24,150 against defendant No. 2 
with costs and interest dismissing the suit 
against defendant No. 3. 


After the decision of the Subordinate 
Judge Messrs. Pilcher & Oo., went into. 
liquidation and their interest was pur- 
chased from ihe liquidator by Madan. 
Gopal Mahta who was added as an appel- 
lant by omder of the Court on 95th May, 
1926, and who alone presses the appeal. 

Two questions were debated in this 


appeel : 

(1) Whether. the plaintiffs’ lease was 
governed by the thakbast map or by the 
revenüe survey map; and » 

(2) if by the revenue survey map, whether 
the Commissioner had correctly ascertaen- | 
ed thesouthern boundary of Mauza Dhek- 
© bera. 


(1) The question is'as to whether Mauza 
Dhekbera alias Dhubukbera was settled 
with the predecessor-in interest of the 
plainiiffa with reference to wo revenue 
Survey map or with reference to the thak 
map. The learned Subordingte Judge was 
of opinion that there were latent ambiguities 
in the documents which foréned the title- 
«deeds of the plaintiffs and, therefore, it was 
open. to him to consider the evidence to 
show in what menner the language of the 
documents was related to the existing facts 
as provided for in pioviso6to s. 92, Evidence 
Aet, Reference may also be made in this 
connexion to the provisions of s. 97 ofthe 
Act. The learned? Advocates on doth sides 


are agreed that there are ambiguities in , 


the documents which nee&ssitated reference 
to extrinsic evidence in orgento*deter- 
mine the true interpretation of thé docu- 
ments. 3 
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Defendant No, 6, the Raja of Panchkot or 
Pachet, is the proprietor of both the plaint- 
iffs’ village Dhekbera and of thé defend- 
ants’ viljage Pathargadá. The coal lands 


im Mauza Dhekbera were given in lease, ` 


by the Raja to one Rafncharan Babu in the 
year 1909 ufder the kabuliyat Ex. 4. 
Rameharan Babu granted a sub-lease to 
Satyataran Chaudhury. In: 1914 the ‘Raja 
obtained a preliminary decres.for sale of 
the demised land fog arrears of roydlty 
agfinst Ramcharan Babu and Satyataran 
Chaudhury (Ex. 11) and the final decree for. 
sale was made.on 16th May, 1915, (Ex. 12) 
and inexecution thereof the demised land 
was sold and purchased by the Raja in the 
year 1916 (vide sale certificate Ex. 10) and 
possession was delivered to him jhrough. 
Court in January, 1917 (Ex. 6). Thereafter 
on 28th April, 1917, the Raja granted a lease 
under the patia Ex: 3 to defendants Nos. 4 
and 5 (Rasraj Biswas and S. H. Seddon). 
Defendants Nos. 4 and 5 executed a convey- 
ance to plaintiff No. 1 under the deed Ex. 2, 
dated 2ist May, 1918, and plaintiff No. l 
executed a sub-lease to Kunja Bihari Seal 
the father of plaintiffs Nos. 2 and 3 and the 
husband of plaintiff No.4 under thekabuliyat 
Ex.l,dated 31st August, 1918. The docu- 
ment, therefore, which is of importance is 
the patta Ex. 3 granted by the Raja to 
defendants Nos. 4 and 5. This document 
recites that the settlement was of all sorts 
of underground mineral substance, i. e., coal 
and stone etc. of the entire Mauza Dhekbera 
otherwise called Dhubukbera bearing Thak 
No, 11 specified in the boundaries given in 
the schedule attached to thé deed and it is 
stated that the underground coal of the 
said mauza was settled with the late 
Ramcharan Babu and that Ramcharan 
Babu had transferred his right to Satya- 
taran Chaudhury, that the Raja had 
instituted a suit against Ramcharan Babu 
and Satyataran Ohaudhury for ‘recovery 
of arrears of royalty, obtained a decree 
and in execution thereof had the interest 
of the said Ramcharan Babu and Satya- 
taraneOhaudhury sold at auction and pur- 
chased the same. Itisclear, therefore, that 
what was settled with defendants Nos. 4 and 
5 was precisely the same that had previously | 
been settled with Ramcharan Babu. Let, 
us, therefore, first consider the recitals in 
the deed of settlement of Ramcharan Babu' 
which*was evidenced'by the kabuliyat Ex. 4 
Now, the prop&rty demised is described in 
the operative part of this document as 
“the underground coal and stones, etc., of 
Mauza Dhekbera otherwise ealled Dhubuk- 
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bera bearing Thal No. 11 specified in the 
boundaries, below and the area of the 
mauza is stated to*be ‘121 bighas more or 
less.” The same description is contained 
in. cl. 1 of the document. The schedule 
of the boundaries given at ‘the end of the 
document merely contains the words 
“Mauza Dhekbera otherwise Dhubukbera, 
Perganna Mohal, bearing Thak No. 11? 121 
bighas," P : 

The contention of the appellant 15 ¢hat 
the settlement with Ramcharan Babu was 
made with reference’ to the thakbast map 
prepared by the Survey Officers before the 
revenue survey map was prepared by 
them. The importance of the question as 
to whather the settlement was with refer- 
enceto the revenue survey map or with 
reference to the thak map lies in: identify- 
ing the southern limits of Mauza Dhekbera. 
The area of the village would be consider- 
ably less if the thak map, be the map ac- 
cording to which the settlement was made, 
and the disputed land will in that ease 
fall beyond the southérn limit of Mauza 
Dhekbera and the plaintiffs will have no 
right to claim any. compensation for the 
removal of coal from the disputed land. 


"The learned Subordinate Judge has inter- 
preted this document to mean that the- 


settlement was with reference to the survey 
map and not with reference to the thak 
map, and, in our opinion, he is right. In 
construing this document the principab 
factor to be considered is the area as the 
salami was fixed with reference to the area, 
vizat Rs. 40 per bigha. If the area be 
taken to be 121 bighas, it is clear that the 
reference was to the revenue survey map 
which gives the area of the villages as 40 
acres, ` An acre is equivalent to 3:025 bighas 
and 40 acres come up exactly to 121 bighas. 
Then the settlement was of the under- 
ground coal in Mauza Dhekbera, bearing 
Thak No. ll. A mauza according to 
Oapt. Hirst in his Notes on the Old Reve- 
nue Survey means “a revenue Survey 
village,’ and the definition of the word 
“mauza” as given in tho Land Registration 
Act (VII of 1876 B. ©.) is “the area defined, 
surveyed and recorded as a distinct and 
separate mauza in the general land re- 
venue survey which has been made of 
the Province of Bengal." 


In Shashi ‘Bhushan Banerji v. Ramjas 


Agarwala (1) Das, J., has given an elabo- 
rate description of the methods followed 


(1) 83 Ind, Cas. 205; 3 Pat, 85; A. IR, 1924 Pat. 
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by the CivilianAuthorities in préparing the 
thak maps and by the Revenue Authorities 
in preparing the revenue survey. maps, and 
“ib has been held that where the demise was, 
"as per thak” the meaning was as per thak 
demarcation and not as per thak map. 
The same view was taken by another 
Division Bench of this Court in Keshabji 
Pitamber v. Shashi Bhushan Banerji (2). 


: When, therefore, the lease -describes the 


demised land as “auza Dhekbera, bearing 
Thak No. 11,2 the trlie interpretation of the 
deed would be that the Mauza Dhekbera 
as per the thak demarcations was demised, 
in other words, the boundary of the village 
was to be taken according to -the demarca- 
tion madeon the spot by the thak officers, 
their duty being to settle all boundary 
disputes on the spot and they to demarcate 
on the ground the actual boundaries of the 
villages or estates and this was done by 
placing marks called thaks or dhuis at the 
principal point@ in the village and at all 
trijunction points. The thak map was 
prepared with the object of indicating the 
boundaries as demarcated on the spot and 
did not purport to be an accurate map of 
the villages surveyed. In thig document, 
Ex. 4, there is no reference to the thak map 
but tothe “Thak No.11." It will appear 
on reference to Capt. Hits book, para, 
17, page 16, that one of the items compiled 
by the demarcation officer was a village list 
which contained the thak number of each 
village, and on reference to para, 32, page 34, 
i$ will appear that a village may be repre- 
sented by.the (1) thakbast or civil superin- 
tendent’snumber; (2) revenue survey number 
and (3) by page number in the revenue 
survey volume. The thak number given in 
the document Ex. 4 was the number given 
by the gemarcation officer to the village 
Dhekbera; and on reference to the revenue 
survey map of the village it would appear 
that both the thak number as well as the 
revenue survey number of the village are 
given thereth. The reference to the “Thak 
No. 11,” therefore, in the document was 
only for the purpose of identification, and 
the area? 821 bighas, given in the docu, 
ment would go to show that the .real settle- 
ment was with reference to the survey map 
which contained the area of the village 
as 40 acres equivalent to 121 bighas. The ' 
description of the bourfdaries as given in 
the schedule gttached to the deed also 
confirms the view that the settlement was 
with réfesence tothe revenue survey map. < 

(2) 96 Ind, Cas. 1027; A. L R. 192 Pat, 385; (1926) 
Pat. 210, 
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Wedo not find the actual boundaries set 
out inthe schedule but reference is made 
to the mauza bearing Thak No. 11 with an 
area of 121 bighas. On reference to the 
other documents executed by the Raja in 
referencs to other villages (vide the docu- 
ments Ex, 7 series) ib appears that when 
an entire mauza was demised the bounda- 
ries were mot set out and a reference was 
simply made tə the thak number to identi- 
fy the mauzas demised; but when a por- 
tion of a mauza was demised a plan was 
attached tothe deed in.order to indicate the 
boundaries thereof. We are, therefore, of 
opinion that on a true interpretation of the 
document (Ex. 4) the intention of the 
parties was that Mauza Dhekbera demised 
was with reference to the survey map and 
not with refereuce to the thak map. 

The next dbcument of importance is Ex. 
3. Here also the description is similar to 
thatin ihe kabuliyat Ex. 4, and the ob- 
servations made in construing the docu- 
ment Ex. 4, apply tothis document. Learn- 
ed Counsel for the appellant has, however, 
referred to para, 15 of this document which 
provides "that at your own cost you will raise 
pucca pillarseon the boundaries as per thak 
map given in this patta, and keép intact 
the boundary limits.” ; 

It is contended on behalf of the appel- 
lants thst this shows that the demise was 
with reference to tho thak map. In the 
firat place, in construing a deed inorder to 
determine what exactly the demised land 
was, it is necessary to look to the operatives 
portion of the deed. In the operative 
portion of the deed there is no reference 
tothe thak map but to the thak number. 
The schadule of the boundaries also con- 
tains no mention of the thak map, but only 
ofthe thak number. Paragraph 15, how- 
ever,refers to the zhak map,and it'has been 
contended on behalf of. the respondents 
that if the use of the words "hab map" 
makes any reference to the map itself and 
not the thak number as regards the pro- 
perty demised, then such a description 
merely amourts to falsa | demonstratio. 
"Bhex refer only to one of the terms er con- 
ditions af the lease and not to the operative 
portion af the lease. Nextit is contended 
that when reference is made to the thak 
map in para, 15 it was only for the purpose 
of identification, and that the real atithori- 
tative map of the village which was pre- 
pared by the Raveaue Autlorities after the 
“demarcation proceedings during whith éhe 
thak map was prepared must .be . referred 
tq. We have looked into the vernaeular 
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words used in the document, and on a 
reference thereto itseems to us that in 
para. 15 what was meant was that the lessee 
*was to raise pucca pillars with reference to 
the pucca pillars indifated in the thak 
map. The rendering of the passage intb 
English does not convey precisely the idea 
conveyed by the vernacular words in the 
doguntent. The direction given,there is 
that in constructing thg boundary pillars 
referente willbe made to the demarcation 
made on the spot by the officers who con- 
ducted  €he* thakbast operations. The 
words used mean “You will construct pil- 
lars with reference to the thak pillars of 
the thak map.” Paragraph 15 of the docu- 
ment, therefore, does not, in our opinion, 
help the plaintiffs. 

Thenextdocument is Ex, 2the conveyance 
by defendants Nos. 4 and 5 to plaintiff No, 1. 
This document must be construed with 
reference to documents Nos. 3 and 4. The 
description given here issimilarto those in 
the other two documents; and the last docu- 
ment, Ex. 1, which is the sub-lease granted 
by plaintiff No.l to the father of. plaintiffa 
Nos. 2 and 3 aud the husband of plaintiff 
No. 4, care is taken to describe the mauza 
“as per revenue survey map bearing Thak 
No. 11." 

Ona proper consideration of the title- 
deeds, we -are of opinion that the view 
taken by the learned Subordinate Judge 
was correct. 


Reference has been made on behalf of 
the respondents to the actinga of the par- 
ties themselves as to how they under- 
stood the title-deeds and to the evidence 
of the plaintiffs’ witness No. T who was the 
supervisor under the Raja(defendant No. 6) 
and who deposed that the settlement with 
Rameharan Babu as well as defendants Nos. 
4and & was made with reference to the 
revenue survey map. It is not necessary 
to consider in detail the evidence on these 
points. The learned Subordinate Judge 
has considered them, and aftera careful 
examination of the entire evidence in the 


e case we are of opinion that the settle- 


ment with Ramcharan Babu and with 
defendants Nos. 4 and 5 was with reference . 
to the revenue survey map. 


The contention ‘on behalfof the ap- 
pellant on this point of the,case is that 
the Commissioner. has not rightly ascer- 
tained the trijunction points and that 
his map is, therefore, wrong. The Com- 
missioner has described his procedure as 
follows; GN Jt 

6 


e. d e. 
15 1. 0. 1929 
At first plotted one map to the scale 
of 4inehes to the mile, i. e., to the same 


Scale as the revenue survey map. This. 
is map. No, 1. For the purpose of Superposi- * 


tion I traced out my map No. L and pre- 
pared map No. 2. Thismap No,2I superposed 
on therevenue survey sheet map of several 
villages including Dhekbera and Pathar- 
gada, and I find that the four trijunttiqns 


“at stations Nos. 4, 2, 24 and 17 of the map 


tally with the trijunetions of mauéase 


Gurhuntee Dhekbera Set 
Sitanala ' — -e Mahulbeni e 
Mahulbani Swardee 

Swardee Chakparbad 

Dhekbera Pathargada . 

Gurgaon Gurgaon 


respectively ofthe revenuesurvey map. This 
superposed, I have traced out the common 
boundary between Pathargada'and Dhek- 
bera of the revenue survey map on my map 
No, 2 which will appear from the same 
in red, lines: s 


‘It will be seen that. the important 


` trijunctions are the stations Nos. 4,2, 24 and 
The Commissioner was cross examined | 


17. 


“in this Court and stated the pillar No. 4 was 


anew prism-shaped stone pillar upona 
brick platform. The condition ofthe pillar 
at No. 2 was not. noted in his field book. 


-At No. 24 he found a stone witha hole 


inthe centre and a few stones scattered 
about. At stations Nos. 4, 3, 2 and 24 the 


condition of the landmarks or pillars was 


quite different from each other. He did 


` not take ány evidences to find out whether - 


Nos. 2, 24, 4and 3 were trijunction pillars 
except the statements of the parties. He 
further stated that the distance between 
station No. 24.and the southern bank of the 
river in’ this map; that is, the sand bed of 
the Damodar river, was 178 feet; the 
distance from station No. 2 to the.sand bed 
of the river was 77 feet and from 
station No. 1 to ‘the sand bed of thé river 
was 166. feet. The quarry "which the 


. plaintiff said was “O quarry" "and which: 
“was, claimed by him is beyond the Com- 
. missioner’s chain line -ón the. norfh; but 


he adds that this is not the northern 


"boundary but the chain -line, and the 


northern boundary is. not drawn in his 
map. The length ofthe eastern boundary 


-according to his map, is 840 feet and the 


northern end of that line is at pillar No. 24. 
‘In answer fo the learned Advocate for 
‘the respondents lie stated that he was not 


asked to show in ‘his’ map the northern: 


boundary line of Maum Dhekbere; and 
that the southern’-bank of the river, as 
he saw it at the ‘time of the survey, 
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e 
must extend up to the gorthern limit of 


Dhekbera. Hs explained thatwhen survey- | 


ing the chain line he had taken the survey 
pillars and offsets of the sloping bed of the 
river and that this slope*is the space between 
the chain line and the river and that if 
the bank is taken to be where theslope com- 


. menees then it is somewhere near, the 


chain line. It was not necessaty for him. 
to show the northern boundary of Dhekbera 
in order to find out, the boundary between 
Dhekbera and Pathargada. He superposed 
the trijunctions of the map of his survey on 
the trijunctions of the revenue survey map. 
The correctness of his survey is shown .by 
his traverse table, Atstatidn No. 2 the de- 
fendants showed him the sand bed of |: 
o 
far as he remembered, they did notshowhim 
any other site. He did not acdept the sug- 
gestion of the defendants as to the position 


. of the trijunction pillar in the sand bed 


opposite station No. 2 because, if superposed 
in that way, almost all the other trijunc- 
tions would be rejected. He was sure that 
stations Nos.4, 2 and 24 were the correct posi- 
tions of the trijunction pillars, because the 
greatest number of trijunetioms agreed in 
this superposition. In answer to the Court 
he said that most probably when plotting 
the map he tested the other trijunctions 
with the trijunction suggested by the de» 


- fendants and found they did not agree. 


Learned Counsel for the appellant ‘con- 
tended that the Commissioner's trijunctions 
Were -not correct because: (1) they differed 
in appearance from each other; (2) they were 
not admitted by the defendants to be- the 
trijunction pillars; (3) no-oral evidence of 
people in the locality was taken to support 
the Oommissioner’s findings; (4) if the 
Commissigner’s map is compared with the 
comparative map of 1921, Ex: F, it will ap- 
pear that whereas all the Oommissioner's | 
trijunctions‘are outside the river, and some 
at a distance from the river, Ex. F shows ` 
the revenue survey line-as being in the river 
in 1921 and the pillars as being in the river 
except one; and (5)|while the eastern bound- 


ary of Dhekbera has been shown to be -4 , 


feet as in the revenue survey map, the 


northern end is 178 feet from the river, 
while in Satyataran Ohaudhury's working 
plan of the colliery itigon the bank. The 
respondents reply thatit is infpossibleto ex- 
plain the differemce in the appearance of the 
pillars; that they must be taken as they 


were.foufid; that undoubtedly something ° > 


fixed on the ground was found there which 


‘was not otherwise explained; and-that/thg 
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defendants weresinable to show other pillars 
which shotild be preferred. The fact that 
the defendants did not admit the correct- 
ness of the trijunction pillar is immaterial, 
because they admftted nothing. Oral evi- 
dence would have been valueless because 


` no witness could have deposed that any . 


particular pillar was a pillar of the revenue . 


' survey. °: 


The fourth point requires more detailed 
consideration. It appears that in 1919 there 
was a dispute between the Raja of Jharia 


. and the Raja of Pachete about the northern 


boundary of Dhekbera and the southern 
boundary of some of the Jharia villages and, 
in particular’ about the possession of the 
bed of the Damodar river. The judgment 
of the Assistant Superintendent of Survey, 
Ex. G-1, is psinted at page 82 of the paper- - 
book Part [II and the judgment in appeal 
by the Superintendent of Survey lix. G, at 
page 86. Ths Assistant Superintendent ob- 
served in hia judgment that he had had a 


' trace prepared showing the revenue survey 
| line and the present survey and that this 


trace showed that there had been very slight 
alterations in the course of the iiver. He 
also said: * . 

“Ib may be noted that in this part the 
revenue survey line runs-a few yards north 
of the present bank." 

The Superintendent of Survey observed 
that he had examined the comparative trace 


- and there had been no material alteration e 
. in the course of the river. 


I This' compara- 
tive trace is Ex. F and it shows the northern 


: boundary of Dhekbera according to the 
' revenue survey somewhat to the north of the . 


cadastral survey line and it is said to show 


. two of the three stations inthe riveras it 
. runs now, though it isnot clear what the 
. marks described as pillars really mean, 


Now it is difficult to see how the judgments 
of the Survey Officers in a dispute between 
the Rajas of Pachete and of Jharia given in 
1921, after the Raja of Pachete had granted 
the lease to the plaintiffs, could be evidence - 


s "against the plaintiffs in the present litiga- 
- tion. Further, under s. 41, Bengal Survey 


. 5 sect (Bengal Act V of 1875), the Collector"is 


: to determine the boundary according to 
. actual possession. The judgments would, 


therefore, in any case be no evidence of 
title: Badu Kastuyi Singh v Rajkumar Babu 
(3. Ths cSrrectness of the tracifig (Ex. F) 


. has not been proved. Al that the evidence * 


shows is that it-was prepared by tha head 


. draftsman of the cadastral ofide. Witness 


(3)-8 C. W. À. 876. 
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No. 8forthe defendants who proved the | 


signature of the draftsman cannot say whe- 
ther the tracing was accarately made or not. 
We doulft whether it can be said that this 
is a map to which theepresumption of cor- 
rectness attaches, In any case the value 
of the map would depend upon' what the 
Survey Authorities understood to be the 
ank of the river at the present time; but 
it may be a matter of opinion’ where the 
bank “begins, k: 
In connexion with the fifth point, learned 
Counsekrelied upon Ex. A, Satyataran Chau-* 
dhury's working plan. That plan shows the 
eastern.boundary to be 841 fest and it is said 
that it runs up to the river bank whereas 
the Commissioner's trijunetion point No, 24 
is at some distance from it, What tite Oom- 
missioner says is that point No. 24 was 173- 
feet from the sand bed of the Damodar, But 
this working planis wholly valueless as evi- 
dence. Under s. 83, Evidence Act, “the Court 
shall presume that maps or plans purporting 
to be made by ths authority of Government 
were so made and are accurate " 
Nosuch presumption can attach to this 


‘document and there is no proof of its 


correctness, Laarned.Counsel for the appel- . 
lant relied upon the evidence of Gobinda 
Oharan Mukharji, the assistant manager 
of the plaintiffs’ colliery, who said that the 
southern boundary in Ex, A corresponded 
to the cart-track of the Commissicner’s 
map No.3. This appears to be based upon 
some calculation of distances between the 
A quarry in the Oommissioner’s map and 
the cart-track, and the querry shown in the 
working plan and the southern boundary. 
Butit was shown by the learned Advocate 
for the respondents that if the quarry is 
situated at the apex of a triangle the base 
of which is #41 feet and the sides of which 
are 1410 feet and. 1070 feet respectively, 
it will not be situated as shown in 
Satyataran Chaudhury's plan and the whole 
argument thatthe cart-track in the Com-. 
missioner's mapis really the southern boun- 
dary of the village falle to the ground. 
Thé learned Counsel for the appellant 
strenuously argued thai the position of 
point No. 24 must be wrong because it is not 
841 feet, the admitted length of the eastern 
boundary from the trijunction point No, 23. 
The fallacy in this argument is that point 
No. 23,is nota trijunction point. It appears 
from the map that the” trijunction of 
Dhekbera, Pathargada and Gurgaon was 
disputed and the plaintiffs contended for 
a site further south than the Commissioner 


“has shown on his map while the defendants 
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apparently contended for a site further 
north, * 


Learned Counse? for the appellant relied: 


upon the fact that’ the quarry réferred to 
as the plaintiffs’ O ‘quarry is outside the 
. Oómmissioner's chain ling, Part of this 
. quarry isnow in the river; and it is argued 
that the boundary must have been further 
north. Bat the fact that there ise q@arry 
north of the Commisgioner's chain line does 
“not show that he has made any miiseake 


-. about the boundaries of the village or about . 


' the trijunction.pointé on the north : 
. Looking at the case generally. there can 
` be no doubt that the Commissioner's map 
of the locality (map No, 1) is a correct 
` delinegtion of the surfaceof the coal-field. 
This is proved by the traverse table. The 
. Commissioner, in making the map, took 
. pillars as he found them which, as the 
. result of his experience, he judged to be 
the pillara ofthe revenue survey. “At this 
stage his work must be tentative in the 
absence of direct evidence identifying the 
‘pillars; but when itis found by superpos- 
ing the map of the locality on the revenue 
survey map that the outlires agree, then 


there can be no doubt that those pillars. 


“used by the Commissioner were identical 
‘with the revenue survey pillars. Basing 


his map on the pillars which he found on ` 


` the north he arrived on the south at point 
‘No. 17 at which he found a stone at the 
trijunction of villages. It seems impossible, 
therefore, that the, pillars upon which the 
‘Commissioner: based his survey 
‘north should: have been situated further 
‘south than ths revenue survey pillars 
‘actually were. The appellant, tkerefore, 
‘fails on both the grounds. taked by him 
‘and the appeal must be dismissed with costs 
“against all the appellants including the 
: added appellant. ` > : 
R. L, . 


Appeal dismissed, 
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PATNA HIGH COURT. 
OrvıL AprPEAL No. 107 or 1926. 
May 3, 1927. 
Justice Ross and Mr. Justice 
Kulwant Sahay. 
JAGARNATH PRASAD SINGH— 
APPELLANT 
i versus 
Musammat BIBI AMIR-UN-NISSA AND 
f OTHERS — RESPONDENTS. | 
Civi] Procedure Code (Act .V of 1908), s. 161, 
0. I, v. .10, O. XXII, f. 9—Death of respondent— 
Wrong persons, substitution of —Appeal accepted. and 


- case remanded—Trial Court refusing to substitute 


true legal representatives—A ppeal—Revision—Sub- 


. stitution of real legal representatives. 


During the pendency of an appeal by the defend- 
ant the plaintiff-respondent died. On the applica- 
tion of the appellant certain persons who were not- 
the real heirs of the deceased respondent were 
brought on the record as his legal representatives. 
The latter objected to their being brought on the 


' record on the day of hearing but the appeal was - 


heard and accepted and case remanded to the trial 
Court for fresh decision. . In the trial Oourt -these 
persons objected fb the substitution of their names 
for the deceased respondent and gave the names 
of the real heirs to whom the Court issued notice. 
These latter appeared and objected to their being 
brought on the record on the score of limitation. 
The objection prevailed and substitution was refused, 
Subsequently an application was made under O. XXII, 
r. 9, O. I, r. 10 and s. 151, Civil Procedure Code. 


: This was also refused. Appeal was filed from this 


order : : : 

Held, that no appeal lay butthe appeal could be 
treated as a revision petition. [p. 224, col. 2.] 

Held, further, that as the substitution in the 
Court of Appeal was validly made though of wrong 
persons, the judgment of that Court was not a 
nullity. (p. 224, col. 1.] 

eHeld, again, that the application under O. XXII, 
r. 9, Civil Procedure Code, was misconceived as 
there was no abatement in the case. Butas no final 
decree was made andthe case had been remanded 
for a fresh decision andas the mistake on the part 
of the appellant was a bona fide one it was.a proper 


‘cass in which the true representatives sheuld be 
: added in order that the matter at issue between 


the pirties emight be finally determined. [p. 224, 
col, 2.]* ? : 4 


Appeal from an order of the Sub-Judge, 
Gaya, dated4he 19th February, 1926. - 
Messrs. Kailash Pati and K. N. Varma, 
for the Appellant. i : 
Messrs. Khurshid Husnain, and Sarju 
Prasad, for the Respondents. a 
DR MN. JUDGMENT. 
Ross,J.—One . Saiyid 


perty with mesne.profits. The suit was 
decreed' and the decrée was followed by 
proceedings far the  ascertainment of 


mespe profits an@ in appeal.to the High . 
` Couet “by the defendant in 1920. Some”. 


time in 1922, during the pendency of the 


< appeal, the plaintiff Saiyid Abdullah died . 


WA 


< Abdullah * 
' brought a suit for declaration of his title 
- to and recovery of possession of certain pro- 


bad 
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tution of his three sisters’ sons as his heirs 
and legal representatives. The learned 
Registrar passed an order making sub- 
stitution. When the appeal came on for 
hearing a petition was put in by respond- 
ents Nos. 2 and 3 stating that they had no 
interest jn the subject-matter of the appeal, 
and respondent No.1didnotappear. The 


‘High Court allowed the appeal and set 


aside the decree of the Subordinate Judge 
and remanded.the -case for judgment ac- 
cording to law. When the-case went back 
to the Subordinate Judge, the parties sub- 
&tituted as respondents applied saying that 


- they had purchased the property from 


Saiyid Abdullah in 1918 and that they were 
not his legal representatives and stating 


who bis legal representatives were, namely, ` 


his wife, his first cousin and his sister. 


- Notice was given to these persons and they 


objected to their substitution on the 


ground that the substitution was barred 


“by time; tutic 
' Then the present application was made 


. dure Codé. 


and ihis gubstitution was refused. 


which was an application under O. XXII, 
r9, O.Lr.l10and s. 151, Civil Proce- 
: It was also refused, and the 
present appeal has been brought against 
the order refusing the application, : 
&5 faras itis an application under O, 


^ XXII, r. 9, ib seems to me to be miscon- 


ceived. There has been no abatement in 
this case. Substitution was made in the 
High: Court and the appeal was heard and 
decided and the case remanded. e 


‘learned Advocate for the respondents con- 


‘tends that, 


` gtanda. 


sofar as they are concerned, 
the decree of the High Oourt is a nullity 


| ‘and the decree of the Subordinate Judge 


deciding the amount of mesne profits 
In my opinion this vé8w cannot 
be taken. Substitution was validly made, 


` alshough of the wrong persons; and it is 


impossible to say that the judgment of the 
High Court in these procegdings was. a 
nullity. That being 80, the decree of the 
Subordinate Judge is gone; and all that 
we have to consider now is whether, in 
the circumstances of the case, it 18 neces- 
sary, in order to enable ihe Court effectual- 
ly and completely to adjudicate upon and 
settle the questions involved in the case, 
that the respondents should be.eadded as 
parties to the proceedings. It is conceded 


that if a final decreeethad beer passed ` 


new parties could not be added.» But no 
4nal decree has been made. The case has 


been remanded for a fresh decision; 


^ 
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plicaticn in the High Court for the substi*'"£herpart of the appellant, it seems to me 


that this is a proper cagein which the true 
represeatatives should be added in order 
ihat the matter ate issue between the 
parties may be finally determined. 
Now the appellant in the High 
found that the persons whom he sought 
to ,substitute were near relations of the 
original plaintiff and were in possession of 
thg property which h&d been the subject- 
matter of the litigation. 
contended by the learned Advocate for the’ 
appellant that he was entitled under the 
doctrine of lis pendens to proceed against 
the property—an argument which, in my 
opinion, is.not tenable, But it affords 
ground for holding that the appellant in 
the High Oourt, in substituting these 
persons,was acting in the bona fide belief 
that they were the legal representatives of 


Court . 


In fact if was , 


the deceased plaintiff. In fact they are ' 


not the representatives, and they are not 
under any-liability; and, in order that the 
true liability may be determined, it seems 
to me necessary that the true representa- 
tives should be added as parties. There is 
no question of setting aside an abatement, 
because, as I have already said, the appeal 
has been duly heard and decided and the 
remand order duly made. It is necessary 
for the decision of the case before the Sub- 
ordinate Judge on remand that the true 
representatives of the deceased plaintiff 
should be added, time being extended if 
necessary, for this purpose, and I would, 
therefore, order accordingly. The case not 
being properly a ease under O. XXII, r. 
9, no appeal lies; but in the exercise of the 
powers of revision I would allow this ap- 
plication and set aside the order of the 
Subordinate Judge and direct that Musam- 
mat Bibi Amir-un-nissa, Masammat Bibi, 
Ekbelan and Saiyid Muhammad Hussain 
be added as parties to the proceedings 
before the Subordinate Judge. There will 
be no order for costs, 
Kulwant Sahay, J.—I agree. 
R,.° Appeal accepted, 
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: PATNA HIGH COURT. 
"Frest Orvit APPEALS Nos. 61 AND 85 
i or 1926. |, < 
‘ June 15, 1928. E 
Present :—Mr. Justice Das and 
. Mr. Justice Allanson. 
DOMA BHAGAT AND OTHERS—DEFENDANTS 
$ APPELLANTS 


versus ` ty 


e 
RAJA RAN SINGH AND orgars— 

- PLAINTIFF3—RESPONDENTS.® 

Bengal Land Registration Act (VII of 1876), ss. 70, 
72,74, 7h-A, scope oft—Suit for Alteration of Govern- 
ment revenue—Jurisdiction of Civil Court—Closing 
of separate accounts of jama—Bengal Regulation 
OTe of 1840), s. 19—Allotment of revenue on mauza, 
ejfect of, ; 

The f egislatúre has always proceeded on the 
prificiple that the question of title is a matter for 
the Oiyil Court and notfor the Revenue Court to 
decide and the Civil Court has the right to entertain 
any suit-ofa civil nature unless its right to take 
cognizance of it is. barred by any express enactment, 
{p. 229, col. 1.] * 

Section 72, Bengal Land Registration Act, gives a 
right to a'proprietorto make an application praying 


_ that the separate account'be closed, only when any 


share in respect of which a separate account has 
been opened by the Collector nolonger corresponds 
with the character and extent of the interest held in 
the estate by any one proprietor or manager. The 
section, therefore, does not apply toa case when a 
proprietor, being served with notice under s. 70, does 
not appear to contest the application under that 
section. [p. 228, col 3.] 


[Section 74-A, Bengal Land Registration Act, gives - 


the same power to the Collector which s, 72 gives 
to a party and these sections apply only when the 
shares in respect of which a separate account has 
béen opened no longer correspond with the character 
and extent of the interest held in the eatate by any 
one proprietor or manager. [ibid.]  - z 

‘Under s. 19; Bengal Regulation. XIX of 1840, the 
Collector allots the public jama on each of the 


. mguzas to enable him to distribute the Government 


revenue equitably between the estates which were 
formed by partition, i.e., the revenue paying units 
and there. is no decision as to the revenue payable 
by eaeh ofthe mauzgs constituting the partitioned 
estate. [p. 227, col. 1.] 


First appeal againsta decision 6f the Sub- 
January, 1926...- . a i 
` Messrs. N. C. Sinha, N. C. Ghose and Rai 
Guru Saran Prasad, for the Appellants. - 
. Messrs. Siva Saran Lal, Sant Prasad, 
Shiveshwar Dayal and Ragho Saran Lat, 
‘for the Respondents. i 2 


‘JUDGMENT. - X 
Das, J.—At all relevant dates Mahal 
Basantpur bearing sadar jama of Rs. 715-2-8 
consisted of eight Á 
partition proceedings 'at the instance of 
the owners of one of the mauzas' Saranpur 
which terminated in 1845. Sardnpur. asa 
result of those proceedings was constitut- 
ed a separate estate and' a sadar jama of 
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ordinate Judge, Shahabad, dated the 25th ' 
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‘with®. law. 


mauzas, There were | 


"925 


‘Rs, 117-9-7 was fixed en it. In order to 


enable the Revenue Authorities to make an 


‘equitable distribution of the Government 


revenue between the two estates, namely, 
Saranpur and Basantpur, they had to con- 


‘sider theassets of each of the mauzas and 
having considered the matter they fixed the 


Government revenue on Mauza Saranpur 
at Rs. 117-9-7 and the Government revenue 
on Basantpur comprising seven  mauzas 
at Rs. 597-9-1. Jn course of time Mr. Milne 
acquired the seven mauzas constituting 
Mahal Basantpur, He proceeded to sell 
the mauzas to the different defendants 
retaining one of the mauzas, namely, 
Gourua for himself. It'is not necessary to 
give the dates of sales of these mauzas 
to the defendants. "We are concerned with 
two of the mauzas in these appeals, Mauza 
Kaithia which he sold to defendants Nos. 
5 to 7 on the 9th March, 1915, and Mauza - 
Khairia which he sold to defendants 
Nos. 10 to 13 on the 15th October, 1917. I 
have said that after selling six of mauzas 
Mr. Milne still had Mauza Gourua to 
himself. This he sold to one Bhabani 
Shankar on the 20th February, 1918. 
Bhabani Shankar sold the*mauza in ques- 
tion to the present plaintiffs on the 1st No- 
vember, 1923. K 

Meanwhile the purchasers made separate 
applications on different dates to the Ool- 
lector for opening separate accounts in re-' 
spect of the mauzas purchased by them. On 
the7th January, 1918, defendants Nos. 5 to7 
who are appellants in First Appeal No. 61 
of 1926, applied under s. 70 of the Land 
Registration Act for opening a separate ac- 
count in respect of the mauza purchased 
by them The order-sheet of the Collector 
shows that notices were served in accordance 
In their ‘application de- 
fendants Nos. 5 to 7 stated that the Govern- 
ment revenue heretofore paid on account 


‘of their'undivided interest in the mahal 


was Reg73-2-0. No one objectéd to the 
application and on the 22nd May, 1918, the 
Collector opened a separate acconnt ^in 
respect of Mauzü Kaithia fixing Rs. 73-12-0 
as the Government revenue payable in 
respect of Mauza Kaithia. Oh the 6th July, 
1918, defendants Nos. 10 to 13 who are the 
appellants in First Appeal No. 85o0f 1926, 
made a similar application. They stated 


‘in their application that Hs. 71-14-0 was the 


Gowvernment*gevenue heretofore paid on ac- 
eount of Mauza Khairia,* The order-sheet 


Shows that notices were served in accorda 


ance with law and there being no objection 
the Oolleotor on the 28th October, 1918, 
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opened a separate account in respect of 
Mauza Khairia fixing Rs. 71-14-0 as the Gov- 
eroment revenue payable in respect of that 
mauga. 1 may mention that the other pur- 
chasers made similar ‘applications and had 
separate accounts opened in respect of their 
mauzas, 

On the 8th January, 1920, Bhabani 
Shankar made an application by which he 
invited the Collector to elose the separate 
accounts substantially on, the ground that 
the Government revenue fixed bye the Ool- 
lector in respect ofthe mauzas other than 
Mauza Gourua was inequitable so far as 
Mauza Gourua was concerned. On the 21st 
February, 1920, the learned Collector de- 
“clined to close the separate accounts; but 
referred Bhabani Skankar to the Civil Court 
It appears that ane appeal was carried by 
Bhabani Shank&r to the Commissioner but 
the Commissioner rejected the appeal on 

ethe 22nd April, 1920. As I have said 
Bhabani Shankar sold the mafza in ques- 
tion, namely, Gourua to the present plaint- 
iffaon the lst November, 1923. The plaint- 
iffa made anotherapplication to the Collect- 
or onthe 17th July, 1924, asking the Col- 
lector to closes he separate accounts. By 
his order datedthe 17th July, 1924, the 
Oolleetor declined to deal with the appli- 
cation ; but'referred the plaintiffs to the 
Civil Oourt, On the 2nd September, 1924, 
the suit out of which these appeals arise 
was instituted by the plaintiffs for the fol- 
lowing reliefs: “ That it may be declared 
by the Court that theGovernment revenue 
of Mauzas Basantpur, Kaithia, Ghatya, 
Udaibhanpur, Kheiria,  Bhairama and 
Kukurhi appertaining to Mahal Basantpur, 
Tauzi No. 2156is as has been mentioned in 
schedule B to the plaint; that the amount of 
Government revenue Rs. 73-14, 47-15,71-14, 
88-14, 46-14, 9-13 in respect of Khatas Nos. 
4, 5,6, 7,8, and 9 respectively are wrong 
and have been arrived at on accoant of the 
fraud and deception practised by, the de- 
fendants andthatthese are not binding upon 
the plaintiffs. That a decree for Rs. 154-13-10 
the amount in claim with future interest 
quay be passed in favour of the plaintfifs as 
against the ‘defendants jointly or separ- 
ately”. 

In their plaint the plaintiffs allege that 
in the Collectorate partition which took 
place in 1845, the jama sadar of each mauzd 
was fixed by the Collector and entered in 
the documents: o? -the offfcers, We are 
not in these appeéls concerned with the 
mauzas other than Mauzas Kaithia and 
Khairie, According tothe plaintiffs’ case 
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by the partition of 1845, Rs. 130-8-0 was 
fixed as the Government revenue payable . 
in respect of Mauza Kaithi&and Rs. 148-9-0 
as the Government revenue in respect of 
Khairia ; and they say th&t Rs, 87-1.3 was 
fixed as the Government revenue payable 
in respect of Mauza  Gourua. They com- 
plain that whereasthe jama fixed by the 
partijiof of 1845,in respect of Kbaithia 
was Rs. 130-8-4 that fixed by the order of * 
the learned Collector is only Rs. 73-14-0 
and that whereas the Government revenue 
fixed by thesparfition in respect of Mauza 
Khairia was Rs. 140 9-7 that fixed by the : 
Oolleetor recently is only Rs. 71-14-0 and 
they contend that they are prejudiced by 
the orders of the Oollector since they have 
now to pay Rs, 257-15-1 as Government 
revenue whereas the Government revenue 
in respect of their mauza was fixed at 
Rs. 87-1-3 by the Oollectorate partition of 
1845. This isthe substance of their case; 
but having regard to the fact that the 
Collector has made his orders and there 
may besome difficulty as to the jurisdic- ` 
tion of this Oourt to deal with the orders 
of the Oolleetor, the plaintiffs allege that 
the defendants have obtained theopening 
of separate accounts by bringing '' in their 
collusion and concert the amlas (in charge) 
of Khatas Nos. 4,5,06, 7, 8and 9 regarding 
the purchased mauzas, resorted to fraud 
and caused separate accounts to be opened 


on Jess jama than what was fixed in 
respect therefor which are given in 
schedule O". 


. In the 10th paragraph they Bay as fol- 
lows: 

“The plaintiffs have learnt that on the 
strength of the fraudulent proceedings the 
defendants deceived the Revenue Authori- 
ies and got insufficient amount of Gov- ` 
ernment revenue fixed than what is proper, 
regarding the said kharas ; that no proccss 
or notice ever reached the locality or pro- 
claimed at the places required by law; 
that they brought in their collusion and 
concert the Oourt-peon and caused him to 
file a wrong and false report ofthe service 
Of processes; that ‘no process was ever 
served nor was anybody informed of the 
proceedings ; that all the proceedings were 
ex parte andfraudulent and as such they ' 
are not binding upon the plaintiffs”, 

The learned Subordinate Judge has found 
in favour of the plaintiffs. The defendants 
other than defendants Nos. 5 to 7 represent- 
ed before us by Mr. N.O. Sinha and defend- 
ants No. 10 to 18 represented by Mr. Guru 
Saran Prasadare satisfied with the judgment 

. [] r ^ 7 
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of the learned Subordinate Judge,so that we 
are not concerned with the question affecting 
them;butdefendanta Nos. 5 to 7 the purchasers 
of Mauza Kaithia and dsfendantéNos. 10 to 13 
the purchasers of Mauza Khairia are notsatis- 
fied with the judgment ofethe learned Sub- 
ordinate Judge and they appeal to this Court. 
As I have said, the appealof defendants 
Nos. 5 to7 is First Appeal No. 61 of 1926 and 
the appeal of defendants Nos. 10to 13 is 
First Appeal No. 85 of 1926. “. 

I have no doubt whatever that the suit of 
the plaintiffs is mistonceived: and that the 


learned Subordinate Judge should have. 


dismissed the suit, It is, inmy opinion, an 
entire mistake to suppose that the jama 
sadar was fixed on the different mauza by 
the batwara proceedings of 1815. Now the 
partition of 1845 was no doubt under Regu- 
lation XIX of 1840 and s. 19 of that Regula- 
tion gave power to the Collectorto “draw out 
8 paper of partition, specifying the mahals 
or villages included in the several estates 
into which the property may have been 
divided, the gross produce of each mahal or 
village" and "the allotment of the public 
jama upon-each,” but it is obvious that 
the Collector allotted the public jama upon 
each of the mauzas as the section itself says 
“to enable them" i. e , the Revenue Authorit- 
les, "to judge whether the division of the 

' property, and the allotment of the jama on 
each estate into which it may have been 
divided have been made agreeably to the 
Regulations." , 


The petitioner in the partition proceedings 
in 1845 was the owner 
pur and he applied to have Mauzz Saranpur 
partitioned from Mahal Basantpur which, 
on that date, as I have mentioned,.consisted 
of eight mauzas. Now the Revenue Authorit- 
ies had to distribute the Government 
revenue equitably between the two fevenue 
paying units, namely, Mauza  Saranpur 
and the remaining mauzas constituting 
Mahal Basantpur. In order to enable them 
to do so they had to enquireinto the ques- 
tion as to what should be the allotment 
of the public jama upon each mauza, It 
is absurd; ia my opinion, to contend that 
there was a decision in those proceed- 
ings as to the Government revenue payable 
by each of the mauzas constituting Mahal 
Basantpur. The question was not beforé 
the Revenue Authorities and was not decid- 
ed by them. As I have said they had to dis- 


.tribute the Governments revenue equitably . 
stated definitely that Rs. 73-120 was the 


between the two revenue paying units and 


had, therefore, to consider what should be. 
E é ` . 
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the allotment of the public jama upon each 


~ mauza. Itis of course éasy to fall into an 


error such as that into which’ the learned . 
Subordinate Judge has fallen; butif the 
learned Subordinate Judge had only con- 
sidered the matter from this point of view 
that there was no application before the 
Collector for the partition of the remaining 
seven mauzas which constituted Mahal 
Basantpur after Saranpur went out of the 
mahal he could have avoided the mistake. 
The question does not resthere. AsI hava 
said Mr. Milne sold Mauza Kaithia to the 
defendants Nos. 5 to'7 on the 9th March 1915, 
he distinctly stated in that document that 
the jama sadar payable in respect of Mauza 
Kaithia was Rs. 73-14-0. 
of mauzas Kaithia and the remaining vil- 
lages of Basantpur after the sale of two 
of the máuzas which had taken place be- 


fore the 9th March, 1915. It was, there- . 


fore, open to him to decide'in what propor- 
tion the Government revenue payable in 
respect of all the mauzas which belonged 
to him should be paid. He made a state- 
ment to defendants Nos. 5 to 7 that the Go- 
vernment revenue payable in respect of that 
mauza was Rs. 73-14 0 Defendants Nos. 5 to 
7 onthe 7th January, 1918, made an applica- 
tion for opening a separate account. We 
are informed that they filed three applica- 
tions and that in the first application 
they stated that the Government revenue 
before paid in respect of the mauza was not 
Rs. 73 13-0 but Rs. 122-9-0; but, they cor- 
erected that petition and subsequently by 
their third petition they stated definitely 
that Rs. 73-120 was the Government re- 
venue payable in respect of the mauzas. 
It will be convenient at this stage to con-- 
sider the procedure which should be adopted 
by the Pollector when an application of this 
nature is presented to him. Section 70 of ' 
the Bengal. Land Registration Act gives 
power toa proprietor holding undivided in- 
terest in specific lands to apply for separate: 
account; ad it provides that “the applica- 
tion must contain a specification of the’ 
land in which he holds such undivided 


*interesé, and of the boundaries and extent 


thereof, together with a statement of th’ 
amount of Government revenue heretofore ` 
paid on’ account of such undivided in- 
terest” 4 

Now*the application? confarmed to all the 
rules that areto be found ins.70 and, to ` 
deal With the last ofthe appljeations which ` 
wag fi'ed«on behalf of defendants Nos. 5 to 7,- 


amount of Government revenue heretoforg < 


e was the owner , 


A : 
_ 228 . 
‘paid on account of their undivided interest 
in the mahal. The section then provides 
that “on the receipt of this application the 
Collector shall cause itto be published in 
the manner prescribed for publication of 
noti¢e in s. 10 of Act XI of 1859." 

The order sheet of the Collector shows 
that the procedure indicated in s.-70 was 
in fact adopted by him. Then the section 
proceeds to.say that “in the event of no 
objection being urged ,by any recorded 
co-Sharer within six weeks frome the time 
of publication, the Oodlector shall open a 
Separate account with the applicant, and 
shall credit separately to his share all 
payments made by him on account of it.” 

Now. the question.is whether Mr. Milne 
could possibly have made any objection 
toit. Having regard to the kobala exe- 
cuted by bit 
Nos. 5 to 7, it -would not have been open 
to Mr..Milne to make any objection to the 
application presented on behalf of defend- 
ants Nos.5 to 7; nor was any objection urged 
on his behalf with the result that the-Col- 
lector on the 22nd May, 1918, ‘opened a 
separate account with them. 

I should now like to consider what 
remedy there is to the persons who may be 
dissatisfied with the order of the Collector. 
It would appear from s,70 that an objection: 
must be made before the Collector to 


enable the objector to raise any question in. 


regard to the separate account. Section 74 
provides tliat where such an objection is 
raised, “the Collector shall refer the parties 


to the Civil Court, and shall suspend pro-. 
ceedings until the question at issue is, 


judicially determined.” 


- This section is in accordance with the. 
policy which the Legislature has always. 
adopted, namely, leaving all quegtions of’ 


title to be determined by the Civil Courts 


and not. by the Revenue Coürts: but it is 


obvious that the Collector canhot refer a 
question of.this nature to the Cjvil Court 
unless an objection has been preferred to 
the&pplication for a separate account under 


8. 70 ofthe Land Registration Act. There are :, 
.two other sections which have to be n8ticed. © 


‘Section 72 provides that: "whenever any 


share in respectof which a saparate account" 


hasbeen opened by the Collector under s. 10 
or 8.11 of the said Act, XI of 1859, or under 
s. 70, ‘shall no *onger correspond with the 
character and extent of interest held ig the 


estate by any one proprietor or managgr, or 
jointly by, two. or more propriefors or 


managers any proprietor or manager whose 
name is borne on the general register 
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in favour -of defendants - 


‘no longer represents existing facts. 
other words s. 74: À gives the same power to" 
the. Collector ‘which s, 72 gives to a party ` 
and these sections apply only when the: 

~ shares fn respect of which a separate 

longer . 


e e. . E . 
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under this Act as-proprietor or manager of 
any interest in the share in respect ofwhich 
such separate account fs opened, may 
Submit to the Collector a written applica-: 
tion, setting out the cifcumstances under 
which such shai'e no longer corresponds. 
with the extent of interest held in the estate: 
by any recorded proprietor or manager, or 
jointly*by two or more recorded proprietors 
or managers, and specifyjng the manner in* 
whiche Such share has become broken up 
and distributed. among the proprietors of 
the estates arfd praying that the separate 
account standing openin respectof such 
hare shall be closed, and, if heso desire, 
praying that another separate account be: 
opened in respect of any othershare or shares- 
which were wholly or partly included in 
the share in respect of which the previous’ 
separate account was open”. 

Now it is not open to doubt that 8.72: 
gives a right to a. proprietor to make an. 
application praying that the separate. 
account be closed only when any share in: 
respect of which a separate account has. 
been opened by the Collector no longer 
corresponds with the character and extent 
of interest held in the estate by any one. 
proprietoror manager. Section 72, therefore, - 
does not apply to a case wherea proprietor 
being served with notice under s. 70 . does: 


not appear to contest thé application, 
under that’ section.  To...the ' same. 
efiect is -s. 74-A which gives the” 
power to the Oollector irrespective. 


of any application that may be made to him 
to close a separate account: in respect of 


any estate when it appears to him that the - 


separate account in respect of that estate - 


account has been opened no 
corresponda with the character and extent 
of interest held in the estate by anyon 
proprietop or manager. e 
This-being the position, it is relevant to 
enquire under what provision of law: 


Bhabani Shankar and after him the plaint- ' 
iffs applied to the Collector asking him to ' 


close the separate account. We areinformed 


that the application was made either under - 


8. 72 or a 74-A. The reply is jhat neither: 


“sg, 72 nor s, 74-À: gives any right to the” 


applicants to make theapplication of this 


nature. They or théir predecessors-in-title ' 
“should have objected under s. 70 ofthe. 
Land. Registration Act, It ig contended, : 


In‘ 
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howevar, that the omission to do so doss .not 
take away theirs rights to ask the Civil 
Court to relress any grievancathat thaye 
miy have in those matter The following 
oises were cited before us: Muddun Mohun 
Mojoomdar v. Poorno Chunder Gangooly (1), 
Hurgobind Dass .v. Buroda-Pershad Dass 
12). and Goluck Chunder v. Ram Huree (3). 
Now in'the cases reported. as Muddun 
Mohun  Mojoomdat v. ~Poorno @hynder 
Gangooly (1) and Hurgobind Dass v. Buroda 
Pershad Dass (2) the Civil Court found that 
the proceedings before the Collector were 
‘without jurisdiction and that. that being 
the position, the Civil ‘Court undoubtedly 
had the right to determine the rights of 
the parties. In the case reported as Goluck 
Chunder v. Ram Huree (3) it was held that 
by his omission to appear before the Col- 
lector the plaintiff had not forfeited his 
right to the share of which he was in 
possession and that the suit was onein 
‘which it would be proper to make a 
declaratory decree. It appears that the 
defendant was, recorded unders. 1] of Aet XI 
' of 1859 in respect of a larger share than that 
to which he was eatitled.It was not denied 
that the plaintiff was served with notice to 
appear before the Collector; but it appears 
that he did not appear and the question 
was raised in the Oivil Court whether the 
‘plaintiff not having raised the objection 
‘before the Oolleetor had forfeited his right 
to the share of which he wasin possession, 
the Calcutta High Court very properly held 
‘that he had not forfeited-his share. Asli 
‘have pointed out the Legislature has always 


proceeded.on the principle that a question . 


of title is a matter for the Civil Court and 
not for the Revenue Court to decide. Now 
there is no doubt that the Civil Court has 
the right to entertain any suit ofa civil 
nature unless its right to take cogmizance 
of such a suit is barred by any express 
.enaetment. There was nothing in Act XI 
of 1859 to barthe right of the Civil Court 
to entertain a suit of that nature, the suit 
actually raising a question of title 4s to a 
definite’ share. Now what are the facts 
:before us? The Government revenue of 
‘Re. 597-9 1 is jointly payable by the owners 
of Mahal Basantpur to the Collector. No 
doubt for the convenience of the parties the 
Collector has the right to open separate 
account, but ‘that does nof affect the posi- 
tion that all the proprietors are in fact 
liable for the entire Government revenue 

(1) 13 W. R. 67; 6 B. L. R. 617n. : 


5 (2) 15 W. R. 112; 6 B. L. R. 614. 
(3) 23 W. R. 104. D: 
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payable in respect of the*nahal.. Now that 
question of convenience is dealt with in a 
particular enactment; andit, gives certain 
right to the parties to,ask the Collector to 
open separate accounts provided the pro- 
cedure indicated in those Acts are complied ' 
with. In my opinion the question as to sepa- 
rate account does notin fact, raise any 
question of title; and as I understand the 
position, it is still open to the parties to 
have the Governmtnt revenue partitioned 
in a proper proceeding before the Col- 
lector. What the ° learned: Subordinate 
Judge has done in this cage is to distribute 
the Government revenug amongst the 
several co-owners. Now thisis a position 
which it was impossible for the learned 
Subordinate Judge to take up. The ques- 
tion of distribution of the, Government 
revenue is primarily the duty of the Col- 
lector and so far as I understand the point, 
‘it ig a matter which the Civil Court cannot 
deal with. I have no doubt whatever that 
the present suit was not maintainable and 
should have been dismissed by the learned 
Subordinate Judge. f 
I would allow the appeals, set aside the 
judgment and the decree passed by the 
learned Subordinate Judge and dismiss the 
plaintifs’ suit with coste here andin the 
Court below payableto'defendants Nos. 5 to7 
and defendants Nos. 10to 13. The cross-objec- 
tion necessarily fails and must be dis- 


missed. ] 
e Allanson; J.—1 agree. B 
Appeals allowed, 
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PATNA HIGH COURT. 
JusY RgFERENOE No. 10 or 1927. 
September 8, 1927. $ : 


Present: — Mr. Justice Kulwant Sahay amd 
E Mr. Justice Allaneon. ; 
. a EMPEROR—Puosrdetor 


e 
versus 7 ; 


-WAZIRA MAHTO anD orates—Acccsep 

- Criminal Procedure Code (Act V of 1898), s. 907— 
Reference to High Court—Functions of High Court— 
Weight agtaching to Jury's verdict. 

Under 6. 307, Criminal Procedure* Code, in dealing. 
with a case submitted to the High Court under this’ 
section “the High Gourt can exercise all the powers 
which ib may exercise in an appedl. It has to con-, 
sidef the entire evidence in ihe: case and has to 
come to a finding of its own upon that evidence 
both on questions of fact as well as on questions. 
of law and’though it has to give dué weight to tlre 
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opinions of the SesSions Judge and the Jury it 
is entitled to come to an independent finding of 
its own and is not bound to-accept the verdict of 
the Jury in so far asit has been accepted by the 
Sessions Judge. Lp. 230, col. 21] : 


Reference made by the Sessions 
Judge, Patna, in his letter, dated the 20th 
July, 1927. . 


Mr. A. B. Mukerji, Government Pleader, 
for the Crown. ` ; 


Sir Ali Imam Kt., and Mr. Büshiruddin, 
for the Accused. S 


JUDGMENT. i 
Kulwant Sahay, d.—This isa re- 
ference under s. 307 of the Code of Criminal 
Procedure made by the Sessions Judge of 
Patna on & disagreement with-ihe verdict 
ofthe Jury. ° 


Fourteen: persons were placed upon their 
trialcharged with various offences. All of 
them were charged with the offence 
punishable under s. 302/149 of the Indian 
Penal Oode, Four of them, namely, Daroga 
Mahto, Etwarchand Mahto, Ramsaran 
Mahto and Anant Mahto were charged under 
ss. 302 and 148, Three of them, namely 
Wazira Mahto, Murat Mahto and Natuni 
Mahto were chauged under s. 147 and the 
rest were all charged under s. 148. The 
Jury returned a unanimous verdict of not 
guilty as against Nathuni Mahto and the 
learned Sessions Judge accepted this 
verdict and acquitted him. The J ury also 
returned a verdict of not guilty, as against 
all the accused uünders 302/149 and under 
s. 302 as against the four accused persons 
who were charged under this section. They 
unanimously found Weazira Mahto and 
Murat Mahto guilty under s, 147 and the 
rest of the accused under s 148. ‘Phe learn- 


. ed Sessions Judge in his letter of reference 


states that he would accept the verdict of 
not guilty under s.302 as against the four 
persons who have been chargeé under this 
segtion and he would also accept the verdict 
of guilty underss.147 and 148 against the 
accused persons who have beem found? 
guilty under those section by the Jury but 
he does not accept the verdict of not guilt 
under s. 302/149 as against all the accused 
except Sukhari Mahto and Tetar Mahtoin 
respect of whom he would accept the verdict 
of not guilty under s 302/149, 


Having regard to the verflict of thg J 
and to the replies given by the Wa Sina 
to the question putto him by thelearned 
Sessions Judge it appears to me that the 
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verdiet of the Jury is inconsistent, They 
found that all the accuged persons except 
.Nathuni, «who has been acquitted, formed 
members of an unlawful,assembly with the- 
common object of assaulting Jaijaias stated 
in the charge and that eleven of them com- 
mitted rioting with deadly weapons. They 
also fqundit as a fact that Jaijai was murder- 
ed?but they did not find it that Jaijai was 
murdered at the time amd place mentioned 
by the prosecution witnesses; nor that he 
was murdered by any of the accused 
persons. aving found that the accused 
persons formed an unlawful assembly and 
committed rioting with deadly weapons I 
think it follows that as Jaijai was murder- 
ed in the course of the rioting aM the 
accused persons would be guilty under 
s. 302/149. The verdict of the Jury, there- 
dore,is one which cannot be aceepted even 
as regards their finding of guilty on the 
charges under ss. 148 and 147 without a 
due consideration of the entire evidence 
in the case. ` . 

It has been contended by the learned 


-Government Pleader that we are bound to: 


accept the verdict of guilty under ss. 147 
and 148 inasmuch as the learned Sessions 
Judge accepted the verdict to that extent 
and that the only question open to us is 
as to whether we should accept the verdict 
of the Jury on the charge under s..302/149 
or we should accept the opinion of the 
]tarned Sessions Judge as regards the 
said charge, and reliance has been placed 
upon the decision ofa Division Bench of 
the Oalcutta High Court in Emperor 
v. Ananda Charan Roy (1). In my opinion 
this. contention is notsound. Under s.307 
of the Code of Oriminal Procedure, in 
dealing with acasesubmitted to the High 
Court under this section the High Court 
ean exercise all the powers which it may 
exercise in an appeal. Jt has to consider 
the entire evidence in the caseand has to 
come to a finding of its own upon that 
evidence, both on questions of fact as well 
as on qitestions of law. No doubt ii has to 
give due weight to the opinions of the 
Sessions Judge and the Jury, but the High 
Court is not bound by the verdict of the 
Jury. The High Court on a reference under 
8. 307 combines in itself the functions both 
of the Jury and of the Judge and is entitled 
tq come tb an independent finding of its own 
and is not bound to accept the verdict of 
the Jury in soíargsit has been accepted 
by the Sessions Judge. There has been 
$5 (1) £8 Jrd. Cas, 658; 21 C, W. N 425; 18 Cr L.J 
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no conviction-of any of the aecused persons 


on any one of, the charges framed against . 


them. If the contention of, the learned 
Government Pleader be accepted the result 
. would be that the accused persons against 
whom a verdict of guilty has been returned 
on some of the charges will have no remedy. 
They cannot appeal inasmuch as there is no 
_ conviction. Lam of opinion that tle whole 
ease is open ftoeus for considegation. In 
the ease of Emperor v. Ananda *Charan 
Roy (1) the Sessions Judge accepted the 
verdict of the Jury as to some of the accused 
persons and disagreed as to others and the 
reference to the High Court was confined 
only to the verdict with which the Sessions 
Judge had disagreed and it was held that 
by this limited form of reference the High 
Court was precluded from considering the 
entire evidence on the record and that on 
such reference all that the High Court had 
to decide was whether the verdict of the 
Jury on the charges as to which there was 
disagreement between the Judge and the 
Jury was a reasonable verdict which a 
body of reasonable men could arrive at 
having regard to the evidence bearing on 
those charges. The Sessions Judge had 
acquitted the accused persons in respect 
of whom he had accepted the verdict of the 
Jury and the High Oourt was clearly 
precluded from considering the case of 
those accused persons who had been 
acquitted. In the present case the letter of 
reference itself shows that the whole case 
has been referred to us. d 
The facts of the present case are shortly 
these:—The prosecution story is that on 
the 24th February, 1927, just before sunset 
the deceased Jaijai went out to see his 
gram field from which gram had been 
stolen on previous aays. Harihar Mahto, 
the father of the deceased, wag sitting in 
the open space in front of his darwaza 
and Mangar Mahto, son of Birbal Mahto, 
Deolal Mahto and Ram Khelawan Mahto 
_(P. We. Nos. 8, 9 and 10) were sitting in 
his dalan, Jaijai Mahto carne qut from the 
house and went to see the ‘gram filed, 
Harihar heard the voices of the accused 
Wazira Mahto and Murat Mahto inciting 
people to commit an assault and he also 
heard the hue and cry of a large’ number 
of men. He, therefore, ran, followed by 
the men-who were sittingin the dalan, and 
arrived at the gram field and fouad “that 
two of the accused Tetar Mahto aud Sukh- 
ari Mahto were uprooting the gtam crops 
from the field. He also saw the accused 
Wazira Mahto armed with a lathi, Murat 
é . 


E 
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Mahto also armed with, a lathi, Ramsaran 
Mahto and ‘Sadho’ Mahto ° armed with 
swords, and Etwarchand Mahto and Birichh 
Mahto armed with spears; Anant Mahto 
armed with a sword ahd Ramkishun Dusadh 
armed with a pole-axe and his son 
Raghoo Dusadh armed with a spear and 
Ramchandra Mahto also armed with a 
spear were chasing his son “Jaijai. They 
chased him to the adjoining field which 
belonged to one Panchkauri Mahto and 
there Daroga Mahto and Etwarchand Mahto 
struck him with spears and Ramsaran 
Mabto and Anant Mahto struck him with 
swords. Jaijai Mahto died instantaneous- 
ly. Murat Mahto gave% lathi blow on 
the shoulder of Harihar. The accused 
persons thereupon ran away towards the 
south leaving the upraoted gram in the 
field. ° 

This occurrence, as I have stated above, 
is said to have taken place just before 
Af730 p. m. the accused Ram- 
kishun Dusadh, who was the chaukidar of 
the village, went to the Police station at 
Poonpoon and gave an information which 
was recorded in the station diary. This 
information is thus reaorded in the 
diary:— 

“To-day Wszira Mahto of Basubar has 
eut one branch of pipal tree. Harihar 
Mahto ofthe village says tbat the pipal 
tree belongs to him and that he will not 
let the wood (branch) be removed. So 
both the parties are about to commit a 
breach of the peace. So I have come to 
lodge information." . 

This information was recorded by the 
Writer Head Constable Serajuddin Ah- 
med (P. W. No. 16) who was then in-charge 
of the Police station as the Sub-Inspector 
was eg leave. ; 

The Writer Head Constable says that 
after rezording the chaukidar's .informa~ 
‘tion he Started for the village Basuhar and 
arrived o there at 93) Pp. m. the distance 
being about four miles. The chaukidar 
Ramkishun was taking him to the "pipal 
tree when he saw a light and heard weep- 
ing"hnd he went to the place where .thp 
light was and there he found*a dead body 
lying in a field Harihar, the father of 
the deceased, was found: there by the 
Writer Head Oonsfable along with three 
other men, Achraj, Bistsar Mahto and 


'Mangar Mahto, son of Birbal. Harihar 


wag weeping'and saying that his son had 
Been fnurdered so the. Writer Head Cen- 
stable began to enquire about it. He says 
that he wrote out the First Information 
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Report on the information given to him in 
the field by- Harihar at 9-30 P. m. He says 
that this First Information Report was 
written on plain paper as he had not got 
the printed form with him. The Head 
Constable had, however, sent a constable, 
Ram Birichh, to the Police Station to fetch 
the post mortem challan book in order to 
send the dead body for pest mortem exami- 
nation. He did not, however, tell the con- 
stable to fetch the First Information Report 
book also from the Police Station. e He says 


he finished the recording of the First Infor- 


mation by 12-30 in ihe night and he took 
the signatures of Bisesar and Mangar as 
witnesses to the Kirst Information Report. 
“Ag the writing of the First Information 
Report was finished after mid-night ke 
dated it the 25th February. After that he 
prepared the inquest report and despatch- 
ed the dead body at-6 a. M. on the 25th 
«February. He did not examine the witness- 
es named in the First Infornfation until 
the afternoon of the 25th February at 3-18 
P. M. He found the branch ofa pipal tree 
in the dalan of the accused Wazira Mahto. 
The branch was freshly cut from the tree. 
He was of opinipn that the branch was not 
cut from the pipal tree which had been 
pointed out to him as thetree about which 
the dispute was, as rélated by the chauki- 
dar in his information. He then went back 
to the Police Station and despatched the 
First Information at 6 P. M. 

The First Information given by Harihar 
names all the fourteen accused persons as 
being members of the unlawful assembly. 
The part assigned to Tetar and Sukhari was 
that they were uprooting the gram crops 
from the field. Four blows were stated to 
be struck, two by Daroga and Htwarchand 
with spears and two by Ramsaraéneand 
Anant with swords. No motive was given 
for the assault and the idea conveyed was 
that the assailants wereeither stealing the 
gram crops or there was some dispute as 
regards possession ofthe gram field. The 
thréefeye-witnesses Mangar, son of Birbal; 
Deolal and Ram Khelawan state exaetly 
ag Harihar stated in his deposition in Odtrt. 
Each one of*them alleged’ the accused 
persons to be armed with the same weapon 
as Harihar alleged them to be armed and 
each one of them stated tbat he saw Daroga 
and Etwarchand striking Jaijai with spéars 
and Remsaran and Anant strikiag him with 


swords and they alb supported ffariharin his. 
stofy as regards the uprooting of the*gram* 
The question is whether this story. 

RA .. with weapons. I cannot believe the story, 


crops. 4 
can be believed. 
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The defence version is that there was a 
dispute as regards the costs of cettain 
earthworks ip connection With the repairs 
óÍ certain embankments. Wazira as well 
as Harihar and some of the other accused 


persons and some éf the prosecution wit- ' 


nesses are co-sharer maliks of the village 
Basuhar. It appears that Wazira was get 
ting thé embankments repaired, Harihar 
and his party refused to pay their share 
of the vost of the repairs, On the 24th 
February Wazira Mahto hadcaused a branch 
of a pipal tree to be cut ‘for the use of the 
beldars as fuel. This pipal tree stood on 
an embankment and belonged to Sita 
Thakur (P. W. No. 6) who was a ryot of the 
village.: The maliks also appear to hgve 
some share in the tree and Harihar object- 
ed to the removal of the logs cut from this 
tree. Wazira Mahto in his statement in 
the Sessions Court stated as follows:— 

“Earthwork (gilandazi) was being done. 
Harihar, Deolal, Mangar, Achaibar, Ishwar, 
Ramkhelawan, Achraj and Mangar II (I 
mean all the prosecution witnesses) refused 
to contribute the proportionate share of the 
cost. I had made arrangements for the gilan- 
daz: I had a branch of Sita Hajam's pipal tree 
cut for the beldar's use as fuel. The branch 
was cut in twopieces and L told my servants 
to take the two pieces to my house. I 
eame to know that Harihar and others 
were opposing the removal of the wood. 
I did not go there, but I told my servants 
Sahthu and Ramraj and 10 to 12 beldars and 
¥ or 6 ploughmen to go (there) and bring 
the wood forcibly. I-heard later that they 
had gone there with weapons. I myself 
didnot go. In the evening I heard that 
Jaijai had been killed. I had sent my 
men two hours before sunset. In the 
evening I had seen Ganpat Lal sitting at 
Harihar's dalan. Ganpat is my enemy. He 
had filed & false case against me. I did 
not assault anybody nor did I go to the 
field? 

This is virtually the defence of all the 
accused pergons in the present case, `The 
question is which version can be accepted. 
The prosecution version as regards the story 
of uprooting the gram crops seems incredit- 
able. The title of Harihar. and his posses- 
sion in respect of the gram field is admit- 
ted. There is no suggestion that there 
was: apy dispute as regards the gram field. 
It is*impossible to believe that Wazira 
Mahto and others who are co-sharer milks 
would go te steal the*gram and that in 
order to do so they went in a body armed 


n 
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told by the prosecution witnesses -that. 
the-assault took place on. account of -the 
uprooting of the gram crops.. On the 
other hand it appears from the deposition 
of.the prosecution witnesseg themselyes 
that there was some dispute between Hari- 
har and Wazira as regards irrigation three 
or-foür months before the occurrenge. 


_ There was nothing serious aboutit and” 


irrigation was allowed to take. place. as 
desired by Harihar. The evidenca--goes 
clearly to prove that .gilandaei -work was 
going on.at the time when the occurrence 

ook place. The beldars were in the vil- 
lage and Haribar and Deolal and men of 
his party had refused to pay their propor- 
tionate share of the cost. Itis clear from 
the deposition of the prosecution witnesses 
Chamru Barhi and Chhotar Barhi (P. Wa. 
Nos. 4 and 5) that a branch of a pipal tree 
was eut on that date: Chamru Barhi says 
that Wazira asked him to eut a branch of a 
pipal tree which he pointed out and that he 
told him tlíat the wood was required for 
fuel for some beldars.who were repair- 
ing the .embankment.. So he cut one 
branch in Wazira's presence and finished 
the cutting. by 10 a. M. and that Ohhotar 
Barhi (P. W. No. 5) helped him to-cut the 
branch. He further says that the branch 
cut may have been two feet thick and he cut 
it into two pieces to facilitate removal. 
Ohhotar's statement is to the same effect, 
The next witness Sita Thakur, however, 
attempts to make out that the pipal tree had 
been eut the. previous day and that Jaijai 
was killed the next day. He was, however, 
not at home on that day. and the learned 
Government:Pleader has admitted that the 
pipal tree was cut on the day of- occurrence 
and not on the previous day. 

This evidence clearly corroborates the 
statement made by the chaukidar in his 
information as recorded in the station 
diary and this seems to be a reasonable 
cause of dispute. . According to the.proseen- 
tion evidence the chaukidar Ramkishun 
was among the assailants and after Jaijai 
had been killed, Ramkishun is said to have 
at once left for the Police Station. His 
information was recorded at 7-30 P. m, 
Therefore, this is the earliest information 
we have got after the occurrence and there 
does not appear to be sufficient time or 
opportunity for Ramkishun. to concdct a 
false story. Ifhe wasone of the assailants, 
then his object would have been to make a 
statement exculpating not only himself but 
also tha members of his party. The state- 
ment made by. him no doubt exculpated 
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him but it did not exculpate °Wazira Mahto 
and the.others. On the other hand, the 
delay in recording the First Information was 
such `as -to give ample .opportunity for 
concocting a false story. “Nobody went to 
the Police Station to lodge the information 
and .even if we accept fhe statement of the 
Writer Head Constable that he commenced 
recording the First Information at 9-30 P, x. 
Harihar had ample opportunity for con- 
sultation and for. developing’ a false case. 
It is: contended that, as a matter of fact, the 
First. Information was-tot recorded at 9-30 
P. m.. -but was recorded the next morning, 
The -conduct of the Writer Head Constable 
is certainly open tocomment. The expla- 
nation offered by him: for not forwarding 
the First Information until 6». m. the next 
day is hardly satisfactory. "When he sent 
the constable to fetch the postmortem 
challan. there was no reason why he should 
not also have asked the constable to fetch 
the FirstInformation register, Again the 
evidence as to when tha witnesses Bisesar 
and Mangar, son of. Birbal, signed the First 
Information is not. quite clear.’ Bisesar haa 
not been.called. Mangar in his deposition 
says that he had gone Home from the field 
where the dead body lay and that ‘he did 
not.visit the field again that fight and that 
he metthe jamadar -again in the same field 
the next morning.: Then the ‘conduct of 
-the . Head Oonstable in not examining the 
dye- witnesses until late in the afternoon of 
the 5th February is also open to comment. 
Thus ample opportunity was’ given to 
-Harihar and his men to concoct a story not 
only in the First Information but also in the 
statements of the witnesses during the 
Police investigation. On the’ other ‘hand 
the ‘defence version‘ is not only reasonable 
but is supported by what has been elicited 
in cross:examination from the prosecution 
witnesses and Jam inclined to believe 
that the: occurrence took place not on 
account of the wprooting ofthe gram crops 
but in connection with the removal of the 
logs of wood cut from the pipal tree. It 
is teue. thaf Jatjai was assaulted in the 
field where his dead body was fownd but 
the distance of the field from the pipal 
tree. is not great and if there was a 
dispute in which beth partieshad collect- 
ed mobs and one party Went fully armed 
snd one person belonging to one -of 
the parties was Chased and, killed ‘it 
is impogsible, to believe the prosecution 
story as to who chased and killed the 
deceased. . As .remarked by ‘the ‘learned 
-Bessions. Judge it would require a ‘great 
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power of observation in the eye-witnesses 
in order to enable them to say asto who 
struck the blows on which part of the 
body. Mangar, Deolal and Ramkhelawan 
who profess to be eye wiinesses cannot ba 
believed on the point. Having regard to 
the story told by them as to how they went 
to the gram field from the darwaza of 
Harihar it seems unlikely that they would 
be in-a position to notice as to who the 
rioters were and howthey were armed. 
lf we disbelieve the &torf as told by the 
prosecution witnesses it becomes impossible 
to convict the present accused persons on 
any of the charges brought against them. 
‘The mob must have collected somewhere 
else and the evidence on the record is not 
sufficient to show as to who were the 
members pf*the mob and who struck J aijai. 
The presence of the beldars, their running 
away from the village after Jaijai had been 
killed, the disputerelatingtothecontribution 
of the cost of the repairs, the cutting of the 
pipal tree on that day, have all been spoken 
to by the prosecution witnesses themselves 
and. they support the defence version and 
Y am of the opinion that the prosecution 
witnesse8 have not given atrue account of 
the circumstances under which Jaijai met 
his death. Oo a consideration of the entire 
evidence in the case and after paying due 
regard to the opinion of the Sessions J udge 
and of the Jury, I am of ‘opinion that the 
present accused persons have not been prov- 
ed to be guilty of any of the offences with 
which they have been charged. I must 
therefore, acquitthem and direct that they be 
at once set at liberty. The reference is 
discharged. : 
Allanson, J.—I agree. There are a 
number of circumstances in this case, the 
cumulative effect of whiche ‘indicates to 
my mind that the story told by the pro- 
| Beeution cannot be accepted. The deceased 
was a son of a cosharer malik in the 
village. The murder tooke place just be- 
fore sunset in the month of February, yet 
by 9-30 P. m. when the Head Constable 
arrived as a result of the .chaukidar's 
report, no one had even started for the 
. thana. The éye-witnesses (other than the 
informant) were not examined till the next 
afternoon. The Head Constable says he 
sent for them earlier in the day, but they 
could not be found. One of them had 
signed the First Infetmation Report the 
previous night. The story ofthe uprooting 
of the gram is difficult to believe, and the 
- Suggestion that it was done in order to 
decoy the deceased to the spot does nof 
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commend itself to me; for the,field was 
within hearing of the dglan of the deceased, 
and itas the four persons at the dalan 
who were the eye-wignesses. It is possible 
that the chaufidar did see the occurrence; 
it ig not an uncommon practice for a 
chaukidar to go to the thana after an 
oegurrence has taken place and pretend 
‘that he had started before the riot began. 
Bgteif the chaukidar*waa one of the rioters, 
he would probably tell a story which would 
exculpate his fellowsrioters. It is probable 
that he has been made an accused because 
of what he stated about the cutting of the 
pipal branch, That incident, it is true, 
certainly does not supply an adequate 
motive for a murder. But itis noteworthy 
that within about two hours of the occur- 
rénceihe chaukidar mentioned the cutting 
ofthe branch ai the thana That a branch 
was cut is proved from the prosecution 
evidence. It is probable from what was 
found on the spot that the deceased was 
killed where the body was found. But 
if one disbelieves the story of the 
prosecution as to. what led up to ‘the 
murder, it is quite impossible to be sure 
how many persons or what persons actually 
took part in the occurrence. The failure 
of the relations and friends of the 
deceased to take any steps to report the 
occurrence until the Head Constable arrived 
at 930 P, m. and the failure of the. eye- 
witnesses to come' forward till the next 
afternoon to have their statements taken 
have given an opportupily for the defence 
to argue that the cause of all this delay 
was the necessity of concocting a story and 
instrueling the witnesses. i 

The Head Constable, whether through 
inexperience or through incapacity, has 
certainly given occasion for comment. He 
toek with him carbon paper abd he drew: 
the First Information in quadruplicate with 
the appropriate headings. His reason for 
not despatching it till the next day at 6 
P. M, is that he had not the printed 
forfh with him and also did not know 
what serial number to give to the case. 
He sent during the night a constable back 
to the thkana, four miles away, to fetch 
the post mortem chalan book, but he says 
he did not ask him to get the First 
Information book, as he thought the 
constable would not bb able to pick it 
out from other books. It is just a little 
difficult to agzept an explanation of this 
kind. I would expect a constable to know 
by sight the appearance of a First Informa- 
tion book, In any case it was unnecessary 
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to wait, for the printed form and for 
the serial numbqr. The defence have 
taken the opportunity of this officer's 
delay in sending he First Iaformation 
Report to allege that the Fiyst Information 
was-written later than it purports to be. 
In fairness to the Head Constable it is 
only' right to say that if he had wanted 
to aet dishonestly, he. could have put 
forward the hour at which he toqk the. 
statements of the eye-witnesses. -I. fave 


eno reason to suppose that he put 
a wrong hour down in the First Informa- 

#2 tion. | ` 
I have no doubt that some of the 


accused persons are guilty. But that there 
was an unprovoked attack on the deceased 


in the circumstances described, I do 
not believe. The real facts have not 
come out and it would be .unsafe to 


convict any of the accused persons as there 
can be no certainty as to who were present 
and who were not or asto who were eye- 
witnesses of the murder and who were 
not. 
Reference discharged: 
Accused acquitted. 


| PATNA HIGH COURT. 
SzooNp Orvit Appears Nos. 954, $57, 1032 - 
AND 1103 To 1105 oF 1926. 
. May 25, 1928. 

Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpheraon. 
NATHU NI SAHU AND OTHE48— 

APPELLANIS 
versus 
BHAGWAN GIR AND OTHERS — 
: RESPONDENTS. -— 

Landlord and tenant— Purchase ant amalgamation 
of tenancy by tenant—Recognition by thiccadar— 
Recognition, effect of, on landlord—Civil Procedure 
Code (Act V of 1908), s. 1l—Res judicata—Certain 
persons nat parties to previous suit, effect of. 

The bare fact that certain persons who are added 
as parties in the subsequent suit were not parties 
to the previous suit does not prevent the application 
of the rule of res judicata between the parties com- 
mon to both the suits. 

A recognition bya thiccadar of the purchase of a 
portion of a tenancy by atenant and its amalgamation 
if made in good faith is bindingon the landlord. It is 
not necessary that such a,recognition to be binding 
put bz for the b5bnefit of ths estate, [p.°233, col , 


Second appeals from a decision of the Dis- 
trict Judge, Darbhanga, dated the 30th 
March, 1926, confirming that of the Munsif, 
Samastipur, dated the 29th October, 1925, 
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Mr. Janak Kishore, for the Appellants. 
. Messrs. B. N. Mitter and B, K. Sinha, fo 
ihe Respondents. | 

JUDGMENT. 

Kulwant Sahay, d.—These six ap- 
peals arise out of six suits instituted by 
the plaintiffs who are tenants of the 
defendants for a declaration that the lands 
set out in the schedules attachéd to the 
plaint in each case formed one holding in 
their possession and, that they had been 
recognized as raiyats in respect of those 
holdings. f 

It appears that in all the suits, except 
one, the plaintifs had their ancestral 
holdings, and in addition they purchased 
either whole or portions of other holdings 
from other tenants: and their case was 
that the lands comprised in ¢heir original 
holdings as well as the lands purchased by 
them out of the holdings of other tenants 
were all amalgamated and formed into 
one holding with one rental and such 
amalgamation and rental were recognized 
by the thiccadars who were in possession of 
the village for several years and that 
subsequently when the village came into 
the direct possession of the deferdants-land- 
lords they also recognized the holdings as 
one holding. 

The learned ' Munsif decreed four of 
the suite, and dismissed two of them; 
and on appeal the decrees of the Munsif 
were confirmed by the learned District 
Judge. 

“The tenants appealed against the decrees 
in two of these suits and the defendants- 
Jandlords appealed against the decree in 
the remaining four suits, 

As regards the appeals of the tenants, 
Second Appeals Nos. 954 and #57,it has been 
found tht, their suits are barred by res 
judicata, It appears that the defendants- 
landlords had brought suits for rent 
against the plaintiffs in those two suits in 
respect of their original holding. In those 
Suits the present plaintiffs had raised a 
objection that their holding consisted no 
only of the lands originally held by them 
but also Of some other lands purchased by 
them out of the holdings of othér tenants 
and that both classes of lands formed one 
holding and that the suits for rent instituted 
in respeqi of their original holding alone 
were bad and not maintainable, inasmuch 
as they were in espect of a part of the 
holdings In those rent suits a question 
was råised whether there was a recognition 
by the thiccadars or the landlords of the, 

v'purchase by the present plaintiffs and of, 


936 .. 


the amalgamation of the two.holdings; and 
it was found that there was no such 
amalgamation and no recognition of such * 
a purchase or amalgamation. In the pre- 
sent suitsthe same , questions are raised 
and, therefore, both the Courts below have. 
held that the question .is barred by the 
principle of res judicata. l 

. It is contended on behalf of the tenants- 
appellants that there could be no, res judi- 
cata, firstly, because the végdors of the 
plaintifis were not parties in the previous 
suits whereas they are parties in the present 
suits; and, secondly because the sons of 
some of the plaintiffs in the previous suits 
were not parties in those suits, whereas 
they are parties in the present suits. These 
grounds are npt such as to affect the ques- 
tion of res judicata. The vendors of the 
plaintiffs were not necessary parties in the 
previous suits. The decision in the pre- 
vious suits was between the present 
plaintiff and the present defendants lst 
party; and these two parties wereinterested 
in the decision of the question. The fact 
that the vendors were not parties in the pre- 
vious suits will not in any way affect the 
question of res judicata. As regards the 
sons not being parties in some of the 
previous suits, it is clear that they are 
members of joint family and they were 
represented by theirfather in the previous 


suits, ot : 
It ie, therefore, clear that the decision of 
the Courts below in Suits Nos. 123 and 134 


giving rise to Second Appeals Nos. 954 and 


H 


057 are correct, and these appéals must be . 


dismissed with costs. i 

As regards the appeals by the landlords, 
it appears that in three of those cases there 
was a recognition by the presen defend- 
ants themselves and the learned Advocate 


for the appellants very candidly admits . 


that in those three caseg he has no point to 
urge.. | 

Inone case, namely, Suit Nof 132 giving 
Aso to Second Appeal No. 1104 it is con- 
tended that there was no recognition by 


. ethe present defendants, but these was 4 


recognition by the thiccadars who were in 
possession of the village and such a 
recognition is not binding on the defend- 
dants. There is aclear finding in the pre- 
sent case that there? was a recognition by 
the thiccadars and that sugh a recognition 
was made in good faith arfd in the ordinary 
course of business. Under tke tireum- 
stances such a recognition must be binding 
upon the landlords. A reference is made 
io Mohamad Nazirul Hussain: v." Cuni ` 
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Kamti (1) and Kesho Prasad Singh v,. 
Lakhnath Roy (2) and it ês contended that. 
in order that the recagnition by a thiccadar: 
may be binding upon, ¢he landlord theré 
must be a finding that such arecognition was 
for the benefit of estate, Neither of these: 
two cases, however, is an authority for .the. 
propesition that the recognition by a 
thiecadar must be for the benefit of the 
estase%n order to be binding on the land- 
lord. The head note* in Mohamad Nazirul 
Hussain v. Chuni Kamti (1), dces not appear: ' 
to becorrezt, when it says that the consent’ 
of the thiccadar given in good faith for the 
benefit of the estate is binding upon the 
janalord. There is no such observation: 
made in the course of the judgment" itself: 
It so happened that in that particular case 
the recognition happened to be for the 
benefit of the estate, inasmuch as it amount- ' 
ed to an enhancement of the rent. In, 
Kesho Prasad Singh v. Lakhnath Roy (2) 
also there was nothing inthe judgment to’ 
show that it was necessary for the recogni- 
tion by a thiccadar to be binding upon the 
landlord that such a recognition should be 
for the benefit of the estate. A reference 
was merely made to the decision in the 
earlier case of Mahamad Nazirul Hussain 
v. Chuni Kamti (1), but the reason upon 
which the recognition was held to be 
binding upon the landlord was not that it 
was for the benefit of the estate and there 
was nothing in the judgment to show that 
such a benefit is necessary for making the 
recognition binding upon the landlord. 

Having regard to the findings arrived 
at in the present case that there wasa 
recognition by the thiccadar of the amal- 
gamation of the holdings, it is clear that 
there is no substance in these appeals 
either. 

Thé result is that all the four appeals by 
the defendants-landlords are also dismiss-, 
ed with costs. 1 

Macpherson, J.—1 agree. i desire: 
to express my concurrence with the remark - 
of Ohapmau, J., in Mohamad - Nazirul, 
Hussain v. Chuni Kamti (1). ; 
Appeal dismissed. 


A. 
XD 38 Ind. Cas. 706; 2 Pat. L. J. 151; 1P.L, W.: 


ne Ind. Cas. 21; A.L R. 1925 Pat. 797; 7 P.L.^ 
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-  PATNA HIGH COURT. | 
* Miscuutansous O1vin AePran No. 127... 
eM T of 1926. " 
^. May 8,1928.: .. PE 
—Mr. Justife Kulwant Sahay and " 


Present; 
:.. Mr. Justice Maephbreon. 

BAKSIRAM MULOHAND AND ANOTAER 
zee . — APPELLANTS” Fa 


: "versus f 


|“ DWARKA PRASAD AND 
ur oz E RESPONDENTS. .. ee. 
Hindu Law—Joint family—Property standing in’ 
“name of particular member—Presemptson—Civil ' 


Procedure Code (Act V of 1908), 8.99, O. XVIII, v. &: 


OTH ERST " 


A —Hzamination of witnesses by person other than 


Judge, impropriety of—Defect, nature of —Reversal 
of decision. as GM 4 vu 

Under ordinary circumstances there is “a presump-' 

. tion that*a property standing in the name of any: 

one ofthe members of a joint Hindu family belongs: 

to the entire joint family. But such a presump-. 

tion is.capable of rebuttal by evidence. [p, 239, col.- 


"The law requires that a Judge should examine: 
the witnesses, himself.and his failure.to do so is, 
open to grave objection, But having regard to s, 99, | 
Civil Procedure Code, a decision cannot be reversed ` 
on this ground alone. Such a procedure only 
amounts to an error, defect or irregularity in the: 
proceedings and does not affect the merits of the: 
case or the jurisdiction of the Court. ip. 238, col. 1]. 

Miscellaneous appeal from an order of the, 
District Judge, Bhagalpur, dated the 24th, 
February, 1926... - | E 

: Messr8, N. C. Sinha and S. C. Majumdar, 
for the Appellants. ~ TS 
: — Mesers. Ray, G. S. Prasad; N. K. Prasad 17,. 
D. N. Das, S. Jafar and K. Dayal, for the 


Respondents. i 
, : JUDGMENT. l 
Kulwant Sahay, J.—One Lodhan 
Lal of Oolgong died in the year 1903 leaving - 
four sons, Fakirchand- Leal, Durga Prasad, 
Raghunath Lal and Bhagwan Prasad., 
Fakirchand Lal was a contractor and dealer. 
in grain and generally lived at Oolgong; 
he died in 1917 leaving five sons, Dwarka ` 
Prasad, Ram. Prasad, Sham Prasad, 
Kishun Prasad and Sital- Prasad. Durga. 
Prasad, the. second son of the Lochan Lal, 
was.asupervisor in the District Board ai 
Bhagalpur and he lived at Bhagalpur;he died 
in 1916 leaving three sons, Baldeo .Prasad,. 
Snati Prasad and  Jogendra Prasad. 
Raghunath Lal, the third son.of .Lochan- 
Lal, was a colliery inspector and: generally.. 
lived at Giridih; he died without any issue 
in the year 1915. Bhagwan Prasad, the' 
fourth son of Loahan Lal, lived at honte; he 
died in 1916 leaving a minor son Nand Gopal ' 
Lal. The three sonsof Durga Prasad have 
been adjudged insolvents, and a Receiver ' 
has been appointed by the District Judge. 
This Receiver wanted to,sell certain pró- 
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ast 


insolvents. The properties consisted of 140: 
acres of lakhiraj land in Oelgong with 
houses thereon (2); land in Bhagalpur with. 
a house and:irees, beidg holding No. 11, 
ward 1, circle 2, Wace ‘Road, in Admapur,’ 
Mosakchak in the town' of Bhagalpur, and’ 
(3) two dnd a half bighas of basobari land in: 
Bishunpura, sub-division Giridih, in the’ 
District of Hazaribagh. These properties 


’ were advertised for sale and the 15th 


January, 1925, wasthe date fixed for the 
sale. Thesons of Fakirchand Lal and the’ 
minor son of Bhagwan Prasad: filed a” 
petition before the District Judge objecting’ 
to. the sale of the three próperties.on the’ 
ground that they formed joint family 
properties of themselves and of’ the-in-’ 
solvents and, that, in any event, their 
interest Gould not be sold, and all that 
could be sold’ was’ the proportionate share 
of- the insolvents in thé said’ properties. 
The créditors opposed this application. The: 
District learned Judge has held’ that ‘the’ 
claimants, namely, the cousins of the 
insolvents have established ` their riglit to’ 
thé share of the properties as claimed by ' 
them, and that only the interest 
insolvents, is liable to sale. The creditors: 
have come up in appeal ,to this Oourt.' 
The first point taken on` behalf-of the’ 
appellants is that with the exception "of 
one witness who was examined in Court 
all the other witnesses were examined by: 
the Receiver, and that this procedure was 


' illégal. The learned’ District Judge has 


observed in hisijudgment that the evidence- 
has. been taken partly by the'Receiver and ` 
partly by himself for reasons which appear 
in the order-sheet. On reference to the 
order-sheet one does not’find any reasons’ 
given why*the witnesses were hot examined 
in Court but were examined by the Re-' 
eeiver. 3 A NA NES. 
Section 4, Provincial, Insolvency Act, ' 
gives power tg the Court to decide all ques- | 
tions of title or priority or of any mature. 
whatsoever which may arisé in, any case 
of insolvency,coming within the cognizance, 
of the. OCoùŬrt or which the Court may deem l 
itexpedient or necessary to decide for the ` 
purpose of. doing complete justice’ or 
making a complete distribution ‘of property 
in ‘any sugh case. The, inquiry as to’ 
whether the properties in dispute were the. 


“exclusive, propertiég in which the claimants 


had also ay interest was a question which the | 
Court Had jurisdiction to decide under this ` 
section, Section 5.of the Act preseribes-that, ' 


pubjéct to the provisions of the Insolvency - 


n 


of the’ `~ 


$38 : 


Act, the Court in regard to proceedings 
under the Act shall have the same powers 
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being examined by the Receiver. Although, 
therefore, the proceduys adopted by the 


and shall follow the same procedure as it» learned Judge was not the correct pro- 


has and follows in the exercise of original 
civil jurisdiction. The procedure as regards 
the recording oi evidence in civil cases is 
contained in O. XVIII, Civil Procedure 
Code. Under r. 4, witnesses have to be 
examined in open Court and under r. 9 in 
cases in which an appeal is allowed the 
evidence of each witiless is to be taken 
down in writing, in,the language of the 
Court, by or in the pres2nce and under 
the personal direction and superintendence 
of the Judge. Rule 8 provides that where 
the evidence is not taken down by the 
Judge he shall be bound as the examination 
of each witness proceeds to make a 
memorandum of the substance of what each 
witness deposes, and such memorandum 
shall be written and signed by the Judge 
and shallform part of the record. Rule 14 
provides that where the Judge is unable 
to make a memorandum as required by 
this order, he shall cause the reasons of 
such inability to be recorded, and shall 
cause the „memorandum to be made in 
writing from his dictation in open Court. 
It will thus appear that in civil cases the 
recording of eVidence is an act which is 
required to be Gone by the Judge himself. 
He can, no doubt, in appropriate cases 
provided for in O. XXVI issue commissions 
for the examination of witnesses, but the 
circumstences under which the depositien 
of a witness is to be recorded on commission 
are laid down in the Code, 

In the present case there does not appear 


to be any reason why the witnesses were’ 


not examined in open Court by the Judge 
himself. The -question is, whether this 
procedure vitiates the decisión of the 
‘learned Judge. Although it is extremely 


undesirable that witnesses should not be ` 


examined by the Judge himself and the 
procedure adopied by the lMrned Judge 
1s open to grave objection, yet having 
regard to the provisions of s. 99, Oivil 
Procudura Code, I am not prepared to set 
aside the decision of the Judge simply on 
this ground. The procedure only amounts 
to an error, defect or irregularity in the pro- 
ceedings, and it does not affect the merits of 
the case or the jurisdiction of the Court and 
js no ground for reverging the decision 
of the learned Judge. Nb objectiorf appears 
to have been teken by any of¢th8 parties 
to the examination of the witnesses by 
. the Receiver, and it may be presumed that 

ali parties censented to the witnesses 


cedure, his decision cannot beset aside 
on that account. : 
The next point relates to the merits of 
the case. As has been stated above, three 
properties form the subjeet matter of the 
claim. The learned Advocate for’ the 
appglmnt does not imthis Court raise ahy 
objection as regards the lakhiraj land in 
Oolgong,and the baspbari land in Bishun- . 


pura, properties Nos. 1 and 3, and 
in respect of these two properties the-\ 
decision of the learned Judge will 


stand. Ths learned Advocate, however,’ 
seriously objects to the finding -of the 

learned Judge in respect of the second 

property, namely, the land with the house 

in the town of Bhagatpur, and he contends 

that this property is the exclusive property 

of the insolvent in which the claimants have 

no interest whatsoever. 

. The learned District Judge has discussed 

the entire evidence in the case and has 

come to the finding that all the four sons, 
of Lochan Lal and their sons formed?’ 
members of a joint Mitakshara family, and 

that there has been no separation amongst 

them, and that the properties acquired by. 
any one of the members of the family was 

the property of the joint family. Upon: 
the evidence on the record L am prepared 

to admit thatithas not been shown that 

there has been any disruption of the joint - 
family and that the claimants and the 

insolvents are members of a joint Hindu , 
family. The question, however, as regards - 
the family being a joint Hindu family is 

only incidentally raised in the present 

proceeding. The real question for decision 

is whether the house on Bhagalpur, which 

is the principal property claimed by the 

claimants, is exclusive property of the 

insolvents, ora joint family property. 

The house in dispute was purchased by 
Durga Prasad, the father of the insolventa 
undera deed ofsale, dated 27th October, 
1913, for a consideration of Rs. 2,500. 
Durga Prasad was a supervisor in the 
District Board at.Bhagalpur and lived 
there. It appears from the evidence that 
he had a considerable income. His sons, 
namely, the insolvents, were carrying on & 

-separate gola business of th&ir own, and the : 
very fact that the insolvents have contracte 
ed debts, which .are their exclusive debts - 
and not debts of the joint family, for which 
they have been adjudicated insolvents, goes 
to show that the mémbers of the family: 
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had separate dealings and acquired pro- 
perties séparately. , Dwarka Prasad, the 
eldest son of Fakirchand who is ona of the 
claimants in the present case was also 
adjudged an insolvefit in the year 1902, 
which goes to show that he had also 
separate dealings of his own. The evidence 
on the: record leaves no room for: doupt 
that Durga. Prasad and his sons were 
carrying on business with which the oher 
members of the family had no concert, 
and it is very likely that Durga Prasad 
acquired a house in the'town of Bhagalpur 
or his own residence and for the residence 
ofhis sons and other members of his own 
family. No doubt the evidence goes to 
show that the sons of Fakirchand and 
Bhagwan, when they went to Bhagalpur, 
‘lived in that house, That by itself is not 
conclusive of the fact that ths house was a 
joint family property.. An attempt has 
been made to prove that outofthe con- 
Bideration of Rs. 2,500 a portion, viz., 
Rs. 1,100 was paid by Fakirchand, who 
brought this money from Oolgong, and 
that Durga Prasad paid Rs. 1,400 at 
Bhagalpur from his own funds,  . 

This evidence is not satisfactory, and the 
witnesses who speak to such payment by 
Fakirchand are not men upon whom 
reliance can be placed. The first witness 
who speaks about this payment by Fakirch- 
and is Saukhi Lal, a resident of Oolgong 
and a relation of the family of the insolv- 
ents. He says that he was brought by 
Fakirchand Lal and Bhagwan Lal to 
Bhagalpur for writing the kobala in respect 
ofthe Bhagalpur house, and that, out of 
the consideration money, Rs. 1,100 was 
paid by Fakirchand, Raghunath Lal and 
Bhagwan Prasad and Rs. 1,400 by Durga 
Babu. He says that he asked them whether 
the kobala was to be written in the name 
of all the brothers upon which Fakirchand, 
Raghunath and Bhagwan said that it should 
be inthe name of Durga Babu as other 
properties were all in his name This 
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The different members of tHe family were 
living at different places and each of them 
was an earning member and kept separate 
funds; and it is hard to balieve that Durga 
Prasad - contributed Rs. 1,400 and that.the 
other three brothers contributed Rs. 1,100 


-towards the purchase of the house. The 
witnesses for the claimants admit that the 


* house at Bhagalpur was in charge of 


Durga Babu and that he lived there with 
his family. The evidence on the whole 
leaves no doubf in my mind that the house 
was a separate property of Durga Prasad 
and onhis death it became the separate 
property of the ingolvents, s 

It is contended on behalf of the elaimanta 
that a property standing in the name of 
any oneof the members ofa joint family 
has to be presumed to be a property be- 
longing to the joint family. Underordinary 
circumstances such presumption does arise, 
but such presumption is capable of rebut- 
tal by evidence, and the evidence in the 
present case to my mind establishes that 
the house in dispute was not a joint family 
property but belonged exclusively to the 
insolvents. f i 


I would, therefore, set asitle the deci- 
sion of the learned District Judge in so 
far as property No. 2, viz, the house and 
land in Bhagalpur; is concerned. His deci- 
sion as regards the other two properties 
will Mans: The result is that the decision 
of the“ learned District Judge is modified 
and it is declared that the house in 
Bhagalpur is liable to sale by the Receiver 
g for paymant of the debts of the irsolvents, - 
There will beno order for costs, É 


Maephefson, J.—1 agree, 
A. E App:al allowed, 


"E 


does not appear to be & correct explanation ~ 


because all the properties did not.stand 
in the name of Durga Babu. The kobala 
Ex.4 was executed in the name of Lochan 
.Lal. The khatian ofthe land in Colgong 
8tood in the name of all the four brothers. 
There does not appear to be a joint fund 
of the family asePeyarai: Lal Chaudhry, 


another resident of Colgong who is 
ax Honorary Magistrate and a Muni- 
cipal  Oommissioner in the Oolgofig 


Municipality, says that to his knowledge 


there was no joint fund pf the family, - 
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—. PATNA HIGH COURT.. - properly constituted until steps had beer 
: Orvit Rereeance No. 14 or 1928, taken for the representation either of Mr 

. February 13, 1928. Savi if he was sued in his personal capacity 

n Present:—Mr. Justice Ross. orof the estate if he was sued as executor 
,. Srimati SABITRLTHAKURAIN— > n point of fact Substitution had beer 
a PETITIONER .. i made for Mr Saviin both capacities.” Hit 
, versus | personal representatives have been added 
. SURAJ MOHAN THAKUR AND OTHERS as, parties as he had been sued: as z 
—Oppositz Party. e trespasser and an administrator to the 


Civil Procedure Code (Aet V of 1908, 0. XXVI— estate has been appointed in his place. 
Commission to examine witness—Death of party— : 


Commissioner's jurisdiction to proceed with examina- It follows plainly . that the  proceedinge 
tion—Return of commission—Issue ‘of fresh writ. before the Oommissioner after the 13th 
Wherea commission has been issued for the ex- of October were invalid and illegal and 


aninationof a witness and a party to the suit dies that the commission which has been 
before the examination is completed and the fact < 


of his death is brought to the notice ofthe Oom- TOturned to the -Subordinate Judge has 
missioner, the Commissioner cannot proceed with not been duly executed and consequently, 
the examination. ` the evidence taken by the Commissioner 


Where the examination is wrongly proceeded with cannot be read. It follows from this that 
and the comméssion is returned in such a case, a 


fresh commission may be issued after the legal this evidence must be deleted from the 
representatives are impleaded but ‘the original record, It will be open to -the parties or 
commission itself eannot be re-issued for being per- any of them to apply for the issue ofa 
fected. — — B " DNE fresh commission for the examination of 

Application against “an order of the Dgetor Ganganath Jha, and Mr. Pugh on 
Subordinate Judge, Monghyr, dated the behalf of the plaintiff undertakes not to 
16th December, 1927. oppose any such application if made with 
Messrs. L.P. E. Pugh, L. K.Jha and reasonable promptitude. 


Arun Kymar Roy, for the Petitioner, ' It was suggested on behalf to the 
Messrs. Hasan Imam, S.N. Palit and i abe aad ee iot order fot 
0 ite Party. is Court to make is that the commission 

Je Na GRAN, oF thp EERS Mad: which has been imperfectly executed 


"X "uo: 7 should be ordered to be perfected by the 
-JUDGMENT.—This isan application completion of the cross-exmination from 
by the plaintiff, the widow of Ugramohan the stage’ which it had reached on the 
Thakur, in a suit against the executor of his 13th of October, but, in my opinion, as 
Will.and the legatees. It appears that on the commission has been returned no 
the 24th of September 1927 acommissiof was further action can be taken. under the 
issued at the instance of the defendants writ and it is necessary that afresh writ 
to. examine Doctor Ganganath Jha on should be issued ifthe learned Subordinate 
Mithila Law. The. ¢ross-examination of Judge so decides. 
this witness began on the 13th of October Costs of the commission will.be costs 


and on that date the executor Mr, Savi in the suit and the petitioner is entitled to 
died. Definite information .¢f his death the costs of the present. application; 
was not received by the party until the hearing fee three gold mohurs, 
19th and on the 20th thisfact wasbroughtto ^ Tet the order go down at once. 
the notice of the Commissioner who senta . , Order accordingly. - 
telegram tothe Subordinaje Judge asking : 
for orders and he required the parties to 
-appear before him on the 21st at 8P.x. . v 
in respeet of the reply to the telegram, 
When, the parties appeared dt that date 
and hour no reply had been rezeived and 
the Commissioner required the plaintifi's 
Pleader to continue the eross-exmination. .. PA 
As his senior had left, the junior Pleader A 
said that he had no instructions whereupon » a. c 
the Commissioner pefmitted ihe witneds . 
to be ré-examined and forwarded the : a 
evidence to the Court. 7 

Now it iselear that from the moment 
Mr. Savi died tho suit was no longer | f NE. 


M j 


c» 
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MADRAS HIGH COURT. 
ORruxNAL RuvisroN Case No, 79 or 1925. 
(ORIMIKAL Revision Petition Ng. 46 oF 


Aprib 20,1928... 
Present;—Mr. Justice*Devadoss. ` 
In re LAMBADI LATOHMA NAIK— 


e AQOCUSED—PRBTITIONER. : 
Madras Forest Act (V of 1882), s. 55—Compotndip 
of offence—Subsequent prosecution for same offence 
on” ground of compensation being insufficient, degality 


of. 

Under 8.55 ofthe Madras Forest Act of 1882, no 
further proceedings can be taken againstean accused 
person or his property ifthe offence has been once 
compounded. : 

The mere fact that sufficient compensation was 
not taken from the offender is no ground for startin, 


-a fresh prosecution for the same offence.  - , 


Pétition under ss. 435 and 439 . of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 
Magistrate, Hospet, in Criminal Appeal 
No. 25 of 1827, preferred against that of 
the Court- öf the Stationary Second Class 
Magistrate, Harapanahalli, in O. C. No. 164 
of 1927, ` 
. Mr. V. S. Narasimhachar, for the Peti- 
tioner. 

Mr. K, N.Ganapathi Iyer, for the Crown, 


GRDER.—The only point in this case is’ 


whether the prosecution of the petitioner 
for a first offence after the offence has been 
compounded is legal. It is in evidence 


-that the Tahsildar, who was empowered to 


compound forest oifences, compouaded the 
offence with the petitioner for asum of Rs. 8. 
His successor not being satisfied with 


the action of his predecessor has instituted ` 


their - prosecution and there is some 


evidence that--the trees which were said to. 


have been cut were more than those 
estimated by the previous Tahsildar, “The 
mere fact that‘sufficient compensation was 
-not taken from the offenderis no ground for 
starting a prosecution, for 
55 of the Forest Act V of 1882, no further 
proceedings shall be taken against -such 


person or property after an offence has: 
been conipounded. The second paragraph 


of s. 55 is as follows: — : - 
"On the payment of such sum of money, 


‘or of such. value, or both, as the case may. 
be, to such offiegr,-the accused personyif, in . 
custody, shall be discharged, the property: 


‘seized shall be released, and no further 
proceedings shall be takeñ against such 
person or property.” It is not suggested 
that any treés were cut after the date of. 


7 


16. . e 
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the compounding by the pxevious Tahsildar 
with the petitioner. The prostcution of 
the petitioner is more or less in the -nature 
* of a prosecution and should noi have been 
launched. The conviction of the petition- 
er is set aside and the fine, if paid, will be 
refunded to him. - : 
I may remark that the petitioner has 
been unnecessarily harassed owihg to the 
machinations of the village -Reddi and 
to the weakness of the Taheildar in listen- 
ing to his tabe, If the Government - could 
compensate him fer the trouble and 
worry he has undergone, it would be but 
doing bare justice. 


V. N, V. Convictton set aside. 


——— 


MADRAS HIGH COURT. 
- Bmcoup Orvin, Apewal No. 1085 oF 1925. 
Sepfember 27, 1928, 
` Present:—Mr. Justice Madhavan 


Nair. . : 
K. V. DESIKAOHARIAR AND OTHERS 
—PLAINTIFFS— ÀPPELLANTS ' 
versus * 
Tar SEORETARY or STATE ror 
INDIA In DOT NOL gamei Tug 
'"OOLLEOTPOR or TINNEVELLY 
AND ANOTHES— DEFESDANTS— 
= HRSEUNDENTS. RR 
4 € posseasion--V acant lands—Land registere 
a in "Settlement Register—Use for village 
cawle—Grant of such land by Hevenue Authorities— 
Validity of gvant—Jurisdiction of Civil Courts. 
Where a land was registered as ratham in the 
Settlement Register and the villagers proved merely 
that the site was used for “the village cattle to 
gather in the early morning for over sixty years 
and also that people used to assemble on the site 
during festivals in the adjoining temple: | š 
Held, (1) tat in the absence of any evidence of 
ý fh user did not deprive the Revenue 


ication, suc | ; 
ap gan kah of their right to deal with property 
les ; 


khast r 
ag es of Godavari District v. Jannavula Pedda 


Rengayya (1) and Taluk Board, Dindigul v. Venkata- 
rama Aiyar (2), Rllowed. 


Authorities under the a rules could not be 

d in the Civil Courts. 
co inier Vandayan v. Secretary of State for 
India (3) and Secretary of State for Indiae. Kasturi 
Reddy (4), relied on. 


appeal against a decree of 


Second 


` the Court,of the Additignal Subordinate 


. "finnevelly, in Appeal Suit 
Ne. 218 of 1924 A. S. No. Sad of 1924, 
District Court, Tinnevelly),- preferred 


inste that of the Oour: iof the 
i isole ais District Munsif, Jinnevelly, 
tin O. 8. 


No. 338 of 1921, o 


(2) that the grant of such land by the Revenue* 


945. Ze " 
. Mr. S. Raja Gopalachariar, for the Appel- 
lants, . 


The Government Pleader and Mr, K. V, 
Sesha Aiyangar, for the Respondents. 

JUDGMENT.*The plaintiffs are the 
appellants, They filed a suit as repre- 
senting the inhabitants of a village for 
a declaration that five cents of land men- 
tioned in the plaint belongs to them and also 
for possession of thesame from the defend- 
ants after cancellation, of a grant made 
by the Ist defendant" (the | Government) 
under darkhast rules to the 2nd defend- 
ant. The plaintiffs contended that the 
property belonged to the village and so 
the Government had no right to grant 
it to the 2nd defendant. 

The important questien raised in the 
case was whether the suit land was 


In ve MOLAIAPPA GOUNDAN. 


communal land as alleged in the plaint. ` 


Admittedly it is registered as natham 
in theSettlement Register. The plaint- 
ifs were able to prove th&t the site was 
used for the village cattle to gather in 
the early morning for over sixty years 
and also that people used to assemble 
on the site during festivale in the ad- 
joining temple. it has been held by this 
Court: see Collector of Godavari District v. 
Jannavula Pedda Rengayya (1) and Taluk 
Board, Dindigul v. Venkatarama Aiyar (2) 
that such user is not intended to de- 
prive the Revenue Authorities of their 


right to deal with property under darkhast 


rules. In order to establish the plaint- 
iffe’ right to the property there must he 
something more than these acts of user. 
There must be evidence that the land 
in question was dedicated or set apart 
as a cattle stand or for any purpose con- 
nected with the temple. Both the lower 


Courts have found that there is no evi- . 


dence of dedication in this "case. Qon. 
curring with the opinion of the. lower 
Courts I must, therefore, *hold that the 
plaintiffs have not made out that the 
inhabitants of the village afe entitled to 
"the suit property with absolute proprie- 
tary rights, nor is there any evidence to 
show that -they - have established a right 
of easement- over it., | - 

Since the plaintiffs have no right to 
the property I do not think they are 
entitled to call in question the action of 
the Government*in making tlfe grant to 
the 2nd defendant. It, is ‘argued that 
even, if. the plaintiffs tave no right they 
“D 4 M: L, T440. S 


- -12):18 Ind. Was. 38540-M^ 806;45 M), J.333. 
© W306; 33 M. LAB AOA GR, 1024 Mad 197 oS D 


D ist Goundan (3), referred to. ' - 


è 
m .° . 
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are entitled to challenge the validity of 
the yrant. Ithas been held in this Court 
that the action of Retenue Authorities 
falling Within their jurisdiction cannot 
be questioned in @ivil Courts: see 
Muthwveera, Vandayan v. Secretary.of State 
for India (3). The decision in Secretary 
of Statefor India v. Kasturi Reddy, (4) 
citede by ‘the learned Advocate 
appellant does not support him. What 
was¢l®vided there was that "when a person 
claims that a grant has been made to 
him by.an officer on-behalf of the Crown, 
the mere fact that the- alleged grant: 
purports to have been made under the 
darkhasé rules does not affect the juris- 
diction of Civil Courts, to determine whe-- 


ther a ‘grant has been made which would - 


bind the Orown or any one claiming under 
it subsequent to such grant”. In view of 
the finding that the plaintiffs have not 
established their right to the property, 
that principle cannot be applied in this 


case. In these’ circumstances I dismiss 


the second appeal with coste. 


V. N. Y. Appeal dismissed. 
(3) 30 M. 270. i 
(4) 26 M. 268; 12 M, L, J. 453. 





MADRAS HIGH COURT. 
URIMINAL Revision Oase No. 214 or 1998, 
(OR MINAL iint Petition No. 162 oF 

1928 1 


August 15, 1928. 
Present:—Mr. Justice Wallace. 
In re MOLAIAPPA GOUNDAN— 
ACCUSED—PETITIONER. 

Penal Code (Act XLV of’ 1860), ss. 48, 268—Madras 
Local Boards Act (V of 1884), -s, 162—Allowing 
prickly pear to spread on to publie road—~Public 
nuisance—Prosecution of owner by Local Board 
—Omission to take sworn statement from com- 
plaingni—Mere ^ irregularity—OCriminal Procedure 
Code Vict V of 1898), s. 587. i 

A joint owner is responsible in law.for nuisances 
eaused by his property, even though he is not in 
actual enjoyment of the property.. [p. 243, col. 1.] 

: Allowing prickly pear to spread on to a road used 
by tha publie is a public nuisance within the de- 
cp of the expression in s. 268 of the Pemal Code, 
ibid. < 
. Thefaet that the Madras Local Boards Act pro- 
vides a detailed procedure for the removal of prickly 
pear spreading from private property to public roads 


‘does not deprive the Local Boards or their servants 
_of the right to prosecute the owners for publio _ 


nuisance 
Chandi 

ished. : 
Omission to take a sworn statement from the com: 

ET ia not an Mlegality but only an irregularity, 
id. 


Queen-Empress v. Monu 


under the Penal Code. [p. 243, col. 2.] 
Pershad v. Abdul Rahman (1), distingu- 


(2 and Inre Ambayara 


for the ` 
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Petition under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, and s. 
107 of the Government of India Act, 1915, 
praying the High Court to r&vise „the 
judgment of the Qourt of the First Olass 
Bench of the Magistrates,Dharapuram, in 
Summary Trial No. 1309 of 1927, : 

Mr. Watrap S. Subramania Iyer, for the 
Petitioner. | - œ 

.The Public Prosecutor, for the Orown. * 

ORDER.—Several points of law bave 
been raised in this criminal revision 
ease, - The petitioner was cherged on the 
complaint of the Local Fund Overseer, 
Dharapuram, with an offence under s. 290 
of the Indian Penal Code of causing a: 
public nuisance by allowing prickly pear 
to spread from his own property on to 
the public road. He was convicted and 
fined, and now applies for revision .of. the 
conviction, 

The first point argued was that the pro- 
perty from which the prickly pear spread 
isnot his but his brother's. It is clear 
from the evidence including that of the 
defence witness that, although the, pro- 
perty is in the actual enjoyment of his 
brother, both he and his brother are un- 
divided and, therefore, both are still joint 
owners. A joint owneris responsible in 


“law for nuisances caused by his property. 


The next point isthat the act or omis- 
sion is not à public nuisance,.the argument 
being that itis the duty ofthe Local Board 
and nof of the owner of the adjoining pro- 
perty to. keep: prickly pear from spreading 
on the road, No ruling iu poiat is cited 
to. me in support of that view. The 
principle governing the case ssems to me to 
be the general principle tiias -no man 
Bhall so use his property as to: injure -his 
neighbour,.and it makes no difference that 
the neighbour is the public and not an 
individual. Under s. 268..of the Indian 
‘Penal Code, a person is guilty of a public 
nuisance who does any act or-is guilty of an 
illegal omission which.,....must necessarily 


cause Obstruction to persons who may have 


occasion . to: use. say- public - road,.. and 
‘illegal’ under s. 43,-applies to everything 
which is an offenee or is. prohibited by 


.law, or which furnishes ground for & civil 


action. I am of opinion that allowing 


‘prickly pear -to spread on to'a road used 


by the public ie a 
this definitioh, `` . 

The next point is whether the Local 
Fund Officer had any legal authority to 
launch a prosecution against the petitioner 
under the Indian Penal Code. It is 


publie : nuisance within 


* 
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: 243: 
pointed out that s, 163 of "the -Local 


' Boards Act provides a detailed procedure 
designed ad hoc for the removal of prickly^ 


° pear spreading from private ‘property: on 


to public roads, and if is contended that: 


the enactment of that procedure im- 


pliedly deprives Local Bosrds and their. 


servants of the right to prosecute under 
the Indian Penal Code. I.am.*clear that 


such aright, if it existed, cannot: be im-. 


pliédly. taken away by the provisions. of 
another Statute, nor is any ruling cited 
which goes so far. .The case in Chandi 
Pershad v. Abdur Rahman (1) is not really 
in point. There a party was being pro- 
secuted under s. 182 or gs 193, Indian 
Penal: Code, for making a. false state- 
ment of the number-of-earridges and 
ponies possessed by him inai application 
for license for vehicles and arfimals, The 
High Oourt held that thé” Indiai: Penal 
Oode had no application^as ‘thé: Municipal 
Act was compfete in “itself!:and attached 
no penalty to the máking.of a false state- 
ment in such an appiication and that; there- 
fore, the party was "uhder' no. obligation 
of law to make a trüé ‘statenient.’ That. 
rüling has no application: to ean. act on 
omission which does itself: come under-the 
definition ofa specific’ offences- set’ out in’ 
the Indian Penal Code.) * 7-177 7072 
" The question, . therefore, is. whether tho. 
Lacel Fund Overseer. who. launched. the 
prosecution had legal ‘authority to do" 807 
It seems-to me that "he had ‘thd ‘ordinary 
réght of any peraoa toircomplain, of a 
criminal offences, Nor iis that right: taken 
away because.he did--not--profess ‘fo Gom- 
-plain as an ordinary: person but: B3- a 
Local Fand Overseer. :Ror purposes of ‘this 
complaint his  offisial - position: .may'.be 
neglected, He. isa member: of ths “public 
entitled +6 go.on those portions of the.road 
which had been encroached upon by. the 
prickly paar, *and .as.such.is..enlitled: to 
complain, ^02 teeter OA Bb 
; Itis then*argued,,that since-he, was not 
examined on oath as a private complainant 
should _ba,,;;the proeeedings:: ‘are: ‘illegal. 
Again I am-not. referred to.;any; authority 
which goes so far..O. mission;to take: a sworn 
statement, fromthe complainant is;:under 
the law:-in this Presidency auirregularity 
‘and not an .illegality:.8ee Queen. Empress 
-v, Monu 12). and In re. Ambayara: Goundan 
(3), I ‘am unable to see how that omission 
.in thiscase has prejudiced: the. petitioner. 
(2 22,0. AM. ee ue an 5 we sat 
2) 11 M. 443; 2 Weir238. O " ^" . ". -. 
- (8) 81 Ind" Cas. 218; 19 LW. 461; ATL RY 1924 
Mad, 587,95 OR Lu J. 130: 080-9 n5 uf ures 
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I, therefore, seeno reason to interfere in 
this case ‘nd dismiss the petition. I 
should, however, add that I think it 
would be better that all such cases be 
dealt with under ilte relevant sections of 
the Local Boards Act, which ensures 
that the Local Board as a whole considers 
the case one which should be prosecuted, 
and I recommend the Board to follow that 
practice in future. f 

V.N. Y, Petition dismissed, 





MADRAS HIGH COURT. 
Civiu REvisroN.PeriTION No. 1811 or 1927. 
December 18, 1928. 
Present:— Mr, Justice Venkatasubba Rao. 
MUTHURAJU SREENIVASA RAO— 
PraisTiFF—PETITNONER 


versus 
MAHAMMAD GHONSE SAHIB 

AND ANOTHER— DEFENDANTS— RESPONDENTS. 

Surety bond—Construction—Civil Procedure Code 
(Act V of 1908), O. XXXVIII, v, 2—BHond in excess 
of terms of v. €, effect of. . 

Where on an application under O. XXXVII, r. 2, 

` Civil Procedure Code, a third person executed .a 
surety bond agreeifg to pay the amount claimed in 
the suit in the event ofa decree being passed as if 
a decree had ‘been passed against himself: 

Held, that the surety bond was not merely for 
the appearance ofthe defendant but for payment of 
the amount due under the decree and it was im- 
material that the surety bond went beyond the 
terms of O. XXXVIII, r. 2 of the Code. * 


Petition under s. 115 of Act V of 1908 and 
8. 107 of the Government of India Act, 1915, 
praying the High Court torevise the order 
of the District Court, Vellore, dated the 
2nd September, 1927, (I. A. No. 475 
of 1927 in O. S. No. 134 of 1827 on the 
file of the Oourt ofthe District Munsif, 
Nellore. 
|^. Mr. B. Somayya, for the Petitioner. 

Messrs. O. Thanikachalam Chettiar and W. 
&. Erishnaswami Naidu, tor fhe Respond- 
ents. ' - 

JUDGMENT .—The question is one of 
construction and presents’ no difficulty. 
The suréty saya in clear terms that his 
liability extends to paying the amount 
claimed in the suit, in the event of a decree 
being passed. The words that follow this 
clause are even clearer. lle says that it 
must be deemed as ifea decree js passed 
against hintself and the surety bond is to 
take effect accordingly. How" in the face 
of these clear words, the District Judge 
. came to the conclusion, that the surety 
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bond is only for the ‘appearance of the 
defendant, I am at a lossto make out. 
Mr, Thanikachalam CheStiar, Counsel for 
"the respordent, contends that the surety 
bond goes beyond the tems of O. XX XVIII, 
r.2. It is unneeessary for me to decide 
whether itis absolutely necessary that the 
surety bond should in every case strictly 
compby with the terms of that provision. 
In this case, however, the question does 


` not arife; forthe OourfÜnever had to apply 


its mind to the terms of the bond at all, as 
the parties fixed by onsent the surety 
bond in question. I am clearly of the 
opinion that the District Judge's order is 
wrong. It is reversed and the order of the 
District Munsifis restored. The respond- 
“ent shall pay the costs of the petitioner 
throughout. 


Y. N. V. Order reversed. 


MADRAS HIGH COURT. 
Civin Suir No. 473 or 1928. 
November 20, 1928. 

Present :—J ustice Sir Kumaraswami 
Sastrier, Kr. 

K. G. ETHIRAJALU OHETTY 

7 —PLAINTIFF 
versus 
A. P. RAJAGOPALAOCHARI AND OTHERS 
—DEFENPANTS, 

Civil Procedure Code (Act V of 1908), O. XL, r.l 
-—Suit by simple mortgagee: to enforce mortgage— 
Power of Court to appoint Receiver. 

The Court has power under O. XL, r. 1, Civil 
Procedure Code, to appoint a receiver at the in- 
stance of a simple mortgages or other person who is 
not entitled to possession of the properties. [p. 245, 
eol. 1.) . 

It is impossible to lay down a hard .and fast rule 
laying down under what circumstances the Court _ 
will a$poiut a Receiver at the instance of a simple 
mortgagee. But, ordinarily, there should be soma 
loss or detriment not foreseen by the mortgagee at 
the time when he chose to take a simple mortgage 
and allow possession to remain with the mortgagor 
which loss could not be compensated exoept by the 
appointment of a Receiver, (p. 247, col. 2.] 

{Oase-law fully considered. 

Chockalingam Pillai v. Pichappa Chettiar (1), dis- 
sented from. | i : 

Applieation for appointment of Heceiv- 
er, 

Messrs. K.S. Krishnaswami Iyengar and: 
P. S. liamasami Iyengar, fgr the Plaintiff. 

* Mr. A. Suryanarayaniah, for the Da- 
.fendants. ` : i 

JUDGMENT. —This is an application 
for the appointment of Receiver by the 
plaintiff who has filed the suit on a regis- 


. 
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tered deed of mortgage, dated the l5th of 
` February, 1926, for Rs. 23,238-3-5 re- payable 
with interest at’ 12 per cent. ,per annum 
alleged to have been created by the lef 
defendant, and His deceased brother for 
the. recovery of Rs, 31,190-8-3 with costs 
and further interest. 

‘The affidavit in support of the application 
states that the properties yield a fent of 
‘Rs. 145 a month while the monthly inter- 
est accruing due is Rs. 300, that the de- 
fendants are not paying the interest which 
they are bound to*pay undér the deed of 
mortgage but are enjoying the rente of the 
properties themselves, that the valus óf the 
properties has considerably diminisbed and 
it is not possible to recover the amount by 
a sale of the properties, that a very large 
sum isdue for interest alone and that it 
is necessary, thata Receiver should be ap- 
pointed for the purpose of receiving the 
rents and paying them over to the plaint- 
iff so that he may not incur further loss. 

‘The 4th and 5th defendants are the 
minor sons of the deceased executant of 
the mortgage, and they oppose tha appli- 
cation. They deny that the mortgage is 
binding on them and that the value of the 
properties hasdiminished or that there is 
any fearof the plaintiff not being able to 
recover the amount due. They state that 
the plaintiff cannot have in law a Receiver 
appointed as heisonly a simple mortgagee 
and that this application is virtually one 
for getting possession which heis not en- 
titled to under the mortgage. 


On the merits Iam of opinion that this 
is a fit case for the appointment of a Receiv- 
er. But the question, however, arises 
whether the Court has power to appoint a 
Receiver at the instance of a simple mort- 
gagee orother person whois not entitled 
to possession of the properties. e 

Order XL, r. 1 of the Oivil Procedure 
Code enacts that where it appears to the 
Court to be just and convenient, the Court 
may, by order— ' 

(a) appoint a Receiver of any property, 
whether before or afterdecree ; 

(b) removeany person from the posses- 
sion or custody of the property ; i 

(c) commit the same to the possession, 
SM or management of the Receiver 
an 


(d) confer upon tha Receiver the powera 
raentioned therein. 


Sub-rule 2 provides "that nothirgin this 
rule shall authorise the Oourtto remove 
from the possession or custody of property 

e . e 
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any person whom any pasty to the suit ha 
not a present right so to remove, 

Imay point out that under the previous 
Code of 1882, the Court had power to ap- 
point a Receiver for the realisation, preser- 
vation or better custody or management of 
any property, moveable or immoveable, the 
subject of a suit, or under attachment. 
The proviso to the section says that no- 
thing in the section authorises the Court to 
remove from the possessionor custody of 
property uaderattachment any person whom 
the parties to the suit, or some or one of 
them, have or has not a present right so to 
remove, 

There can be little doubt that thereis a 
material variation between the old and 
the new Code. 

The argument for the defendants is that a 
simple mortgagee has only thé right to bring 
the property to sale, and that during the 
continuance of the mortgage he has no right 
to possession, and he cannot indirectly by 
asking fora Receiver get possession. It 
is also argued that the plaintiff who has 
no present right to possession cannot ask 
that the defendants who are entitled to pos« 
session should be removed. e 


The authorities on this question are con- 
flicting. * f 
In Chockalingam Pillai v. Pichappa Chet- 
tiar (1) it was held by Sir Murray Coutts 
Trotter, C. J., and Wallace, J., that the 
Court cannot appointa Receiverin a suit 


e for the specific performance of an agree- 


ment to sell certain properties and to give 
a simple mortgage of certain other pro- 
perties. The learned Judges observe: “Mr, 
T. R. Ramachandra Iyer for the appellant 
contends that atany ratesofar asthe B 
Schedu]e properties are concerned, it is 
not open to the lower Gourt to appoint a 
Receiver, the point being that the lower 
Court canaot by way of Receivership do 
what it would not be entitled to do even 
by.way o€ decree. At the highest, the 
plaintiff is entitled, if he succeeds only to 
à simple mortgage on these properties, and 


* having obtained this simple mortgage he 


could not immediately sue for. possession, ° 


He is not entitled on the simple mortgage to 
possession. The most hecould do is to 
enforce asale on foot of the mortgage. 
We think that this aegument is sound and 
that thelower Court was nol justified in 
appotnting a Receiver, so „far as the B 
schedule properties are concerned.” . 


92 Ind. Cas. 599; 22 L. W. 579; 


(1) (1925) M. W. N, 
802; A, I. R. 1926 Mad. 155, i 
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_,.dn Gobind Ram,v Jwala Pershad (2) i 
.in.G A ershad (2) it 
was held by Sir Bae Richards, C. J ( 2d 
Banerjee, J., that in the case of a simple 
mortgage, the E is entitled to re- 
Malin in possession till the property is 

and, the fact that the Neuro 5 uot pum 
cient andthe property is deteriorating is 
ho ground for the appointment of a Receiv- 


t 


,. À Contrary view has been taken in several . 


cases, 

p ‘In Arunachalam Chettiar ve Mani 
Varahar Desikar (3) it was held pee 
Receiver can be appointed after the decree 
on a mortgage where the decres-holder has 
been restrained by injunction from selling 
the mortgaged property and the security 


- was insufficient for the realisation of the 


decree amount, by sale. Reference was 


m ka A Gharashyam M Mer v. Gobinda Moni 


In Paras Ram v. Puran Mal-Dit 

(5) it washeld thatthere is eee ia o. 
XL, r. 1 of the Civil Procedure Code which 
exeludes mortgage suits from its operation 
and a Receiver can be appointed in a mort- 
gage suit, that the Oode gives the widest 
power to theeCourt to appoint a Receiver 
when it appears to the Oourt to be just and 
convenient and thatthe right to recover 
ihe rents and profits is not "nécessary to 
enable the plaintiff to obtain a Receiver 
It was also held that a Receiver ean be ap- 
pointed if the security was insufficient for 
the realisation of the decree amount by thee 
sale of the mortgaged property. 


Ia.Khubsarat Koer v, Sarada 
Guha (6) Mukerjee and Oarnduff, 5 k dn 
dealing. with the contention that the ap- 
Pointment of a Receiver in a mortgage suit 
i8 premature because the. mortgagee is not 
‘ander the mortgage. decree. entitled to-.ap- 
/Propriate.the. profits of the -properties given 
88.,security observe:. "In. so .-far.. ag-the 
,Becond. contention is concerned, át hasbeen 
(urged, that the object of:the- appointment.of 
ià LveCslver In a mortgage suit is.to secure the 


application.of the profits of the "moxtgegede remedy is barred by limitation. -The:learn- 


properties forthe benefit:of.:the mort 
: eg For. the, benefit ‘of; ; agee. 
Tf the.. decree is for sale, and if. it a AA 
lished that the security is not sufficient-to 
satisfy the judgment-debt,- a Receiver. will 


WI MEME 
! 2 (3) 31nd.'0as.4375 GM. L, T. 239. ^... l 
4T 0. W. N. 459.5" mu a ee as 


LU) 85 Tia Cas. 737; Y Lah,Cas,21;" R I'R, 4925 
.. (6 F Wend: 
DE 1 12 Ind. Oasal65; 16 O: WANG 126; 40, L. J. 


oe 
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“be appointed almost, as a matter of course, 

specially ifthere has beep default ‘in the 

payment of interest.” The learned Judges. 
referto Weatherall v. Eastern Morigage 

Agency Co. (7), Hopkinf v. Worcester and 

Birmingham Conal Co. (8), Herbert Vv.. 
Greene (9) and Hacket v. Snow (10). 

In Manindra Chandra Ray v. Suniti Bala 
Debi (1) it was held that the Courf can ap- 
point a Receiver at the jnstance of a mort- 
gage where the action is either for 
foreclosure, or sale if the security is insuffi- 

cient or if*the*interest i$ in arrears, 

In Ram Kumar Lalv. Chartered Bank of 
India, Australia and China (12) it was 
held that in a suit on a mortgage a Receiver 
could besappointed. 

In Gobind Rani Dosi v. Brinda Rani Dosi 
(13) it was held that where a mortgagee ap- 
plies for the appointment of a Receiver 
the proper question for consideration is 

-what steps should be taken to protect the 
mortgagee, 

In Rameswar Singhv. Chuni Lal Shaha 
(14) the learned Judges Mookerjee and 
Panton, JJ.,observe: “There is no founda- 
tion for the contention that a mortgagee 
who isnot entitled to possession, of the 
mortgaged properties is not entitled to 

‘ask for the appointment of a Receiver. 
Whether the mortgagee is or is not entitled 
‘to possession he may invite the Court to ap- 
-point a Receiver, if the demands of justice. 
require that the mortgagor should be de- 
prived of possession. The principle applic- 
able to cases ofthis character was lucidly 
stated in the case of Herbert v. Greene 


. Tn Jaikissondas Gangadas v. Zenabai (15) 
it was held that the Court has power to ap- 
point a Receiver in the caseofasuit by a 
mortgagee for foreclosure or sale. 


In Venkata Rajagopala Surya Row v. 
, Basavi Reddy (16) Oldfield, J., was of opin- 
jon thatthe Court has power to appoint ‘a 
‘Receiver:of the mortgaged properties where 
a decree has been passed- -for.:salé..on:a 
simple, mortgage even though the: personal 


$5 fj 
E ny 


(7) 9 Ind. Cas. 985: 13.0. Lid. 495.5 .- otal 
(8) (1868).6 Eq. 437 at p. 447; 31 L.J. Oh. 129, , 

' (9) {isas Ir. Oh. Rep. 270 at p, 314. ' .. ..-. 

`- (10) 10 Ir. Eq. 220. i d uui 
(11) 95 Ind. Css. 632; A. I.R.1926 Oal. 1006. 2 : 

. 1412);87 Ind. Cas. 375; 41 O.L. J. 263; A. -I. R, 1925 
Cal. 664 ; 

(18) 3 

." (14) 56-Ind: Cas. 839;*47 O. 418; 

.(15) 14 B. 491. - E ees E A tfe 

(18) 26 Ind. Càs. 980; 29 M; L.J. 457; 1L, W. 189; 


* at ee 


4'Ind. Cas. 405; 23 O. L. J. 440. — "7". 
3I C. L.. J. 385. 


"Q914) MW. N; 171,16 M, L T. 407; - - 
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ed Judge refers to and distinguishes some 
of the’ cases conira. Sadasiva Iyer, J., 


in dealing . with’ the contention - of. the - 
mortgagee* 


appellant that unless the 
was entitled to itnmediate possession , of 
the corpus of the mortgaged .property or 
at least to the.immediate receipt of the 
rente and profits, the Court has no power to 
appoint a Receiver, considers that thefexjst- 
ence of the right to recover the rents and 
profits is not an indispensible pre-réqaisite 
‘and points out the distinction between O. 
XL, r. 1, whieh follows the Judicature Act 
of 1873, s. 25, and s. 5030f the old Code 
which gavethe Court power to appoint a 
Receiver only whenit was “necessary for 
the realisation, etc.” of a property, “the sub- 
ject of a suit or attachment”. The learned 
Judge, however, was of opinion’ that when 
the personal remedy was barred, a Receivar 
ought not to be appointed. He states that 
if the corpus is likely to deteriorate by acts 
of waste committed by the judgment-debtor, 
a Receiver could be appointed. NA 

So far as thelaw in England as regards 
Receivers is concerned, equitable mort- 
gagees have obtained orders forthe appoint- 
ment of Receivers. E e Y e 

In Crompton & Co., Inre, Player v. Cromp: 
ton & Co. (17), Warrington,J .observesatpage 
967*: “I think the right to theappointment of 
a Receiver is one of the ordinary rights 
which accrue to a mortgagee, and especially 
to an equitable mortgagee who has no 


“means of taking possession and whose 
security has become realisable as ohe of ° 


t 


' 2L:Münson 200; 58 S.-J: 4 


the steps in such realisation." 

In Hopkins v. Worcester and Birmingham 
Canal Co, (8), Bir G. M. Giffard, V. O., was 
of opinion that' a creditor whose principal 
has become due and who has given notice 
9f demand is entitled to a Receiver ex debito 
justitàce, 2 

„I may also refer to “the decisions? of Bri- 
nivasa Iyengar, J., in O. S. Nos, 399 of 1925 
and 8810f 1925, where the learned J udge 
was of opinion that the Court has power to 
appoint a Receiver in the case of a simple 
mortgage although it can only make such. 
an appointment where 
stances are shown,  - : : 
_ {n O. B. No, 277 of 1928, I was of the opin- 
ion that a Receiver cannot. be appointed 
followiug the decision in. Chockalirigam 
Pillai v. ` Pighappa- Chettiar (1).. In that 
suit the authorities to the contrary referred 


- 7) 914) 


1 Oh. 054/88 L, J. Oh, 666; 110". T.75; 
*Page of (19191 OR. [Ed] —— 7 
e * | 


unt. 
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special. circum-° 
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was practically no argument. * 

Having regard to the authorities, I think 
the propositionstated by me that no Receiver 
can be appointed in a stmple mortgage suit 
at the instance of a simple mortgagee is too 
wide. I think theresult of the authorities 
is that while Courts would not ordinarily 
deprive the mortgagor of his posses- 
sion in cases where the mortgage 
is a simple mortgage, there may be 
circumstangescreated either by the conduct 
of the mortgagor oy connected with the 


state of the property which may render it 


necessary in the interests of justice and for 
the protection of the mortgagee that a 
Recsiver should be appointed. It is im- 
possibleto lay downa hard and fast rule 
laying down under what ciycumstances the 
Oourt will appoint a Receiver. But ordi- 
narily there should be some loss or detriment 
not foreseen by the mortgagee at the time 
when he chos to takea simple mortgage 
and allow possession to remain with the 
mortgagor which loss could not be compen- 
sated except by the appointment of a 
Receiver. 

I think having regard to the facts of the 
present case the default of the mortgagors 


in paying the interest and the fall in value. 


of the. mortgaged préperties,a Receiv- 
er -should be appointed. 
V. N. Y. . Application granted. 





MADRAS HIGH COURT. 


Orvir. Revision Petition No, 245 or 1928, - 


November 29, 1923. 


` Present: —J. ustice Sir William Watkin . ' 


Phillips, Kv, 
O. V. VYTHESWARA IYER-—ParITIONER 


versus. 
K. M. R, M. L. KUMARAPPA OHETTIAR 


. —RES8PONDENT. . 

Civil Procedure Code (Act V of 1908), O. XXXII, 
v. $S— AppoinWnent of Court clerk as guardian ad litem 
of minor defendant without notice to testamentary 
guardian—False allegation of guardian's refusal to 
act—Minor, whether represented. 

Unders O. X XXII, r. 3.(4), Civil Procedure Code, np 
appointment ofa guardian can be made except after 
notice to the minor and to any guardian appointed 
or declared by an authority competent on that 
behalf. [p. 248, col. 1.] ` 

Where in the matter of the appointment of a 
guardia® ad litem for a nfinor defendant, no notice 
was sent to his testamentary guardian and on a 
false allegation tlt he refused to act, the Court 
appoinged the head clerk as guardian ad litem : 

Held, that the minor was not properly represent? 


ed in the suit and all the proceedings that took, 


lace therein and subsequently w&re not binding on 
im, [p; 248, col, 2.] dbi ae 


s 
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Puppooth v. Vaygsravanath Manakkal Raman 
Somayajipad (al) and Jambu Ammal v. Nataranjam 
Pillai (2), followed. 

Petition, under s.115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Oourt to revise the 
order of the Court of the District Munsif 
Tirupur, dated the 14th February, 1928,in 
I. A. No. 2127 of 1927 in O. S, No. 1101 of 
1926, A 

Messrs. C. S. Venkatachariar and D. Rama- 
swami Iyengar, for the Petitioner. 

Mr. T. S. Anantarama Iyer, for the Re- 
spondents, $ 


JUDGHMENT.—In this case the peti- 
tioner is the *testamentary guardian of 
' defendants Nos. 2 and 3 in the suit in the 
District Munsif's Court. Notice was taken 
to the petitioner to Caleutta although he 
was stated if the guardian petition to be 
living at Mettupalayam. Notice was 
returned unseryed for want of sufficient 
address. A second notice “was taken to 
Calcutta to the identical address and this 
was returned unserved for want of time 
owing to holidays in the Calcutta Court. 
On this the respondent applied to make 
the brother of the minora their guardian, 
but herefused. Then, hefiled an appli- 
cation supported by an affidavit in which 
it was alleged, fitstly, that the testament- 
ary guardian had refused to aet as guardian 
and, secondly, that the minor's mother was 
dead, whereas she isadmittedly alive It 
was then stated that there was no other 


person interested in the said minors and ° 


the appointment of the head clerk of the 
Court was asked for. Accordingly, the 
head clerk was appointed guardian. He 
filed a written statement merely putting 
the plaintiff to proof of his case and the 
following day a decree was passed against 
the minors. The question now is whether 
the minors were properly represented in 
that suit, Under O. XXXII, r. 3 (4) no 
appointment of guardian can be made 
except after notice to the minor and to 
any güardian appointed or declared by au 
authority competent .on that 
atko present cass the petitioner wđs the 
testamentary guardian and notice ought 
to go to him. It is perfectly clear 
that notics did not go to him. Besides 
this the respondent falsely asserted that 
this guardian had refused to aet. When 
the present petition was epresented an 
affidavit was filed in whichit was alleged 
that the minor's brother gave the gdardiah's 
correct address. to the respondent. This 
fact was not traversed in the 
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affidavit, Notwithstanding this, the District - 
Munsif held that the assertion was not 
proved but when there is a definite allega-- 
tion inan affidavit which is the only 
evidence inthe case and that allegation 
is not traversed’ by the other side it must 
be held to be correct, That being so, itis 
perfectly clear that the appointment of the 
head élerk as Court guardian of the minors 
was obtained by the «leliberately false 
statefnents of the respondent who has com- 
mitted a fraud upon the Court. It is clear 
that the minors were fot properly repre- 
sented in the suit and all the proceedings 
that have taken placein that suit and 
subsequently are not binding on them. 
For authority, I need only refer to Puppooth 
v. Vayisravanath Manakkal Raman Somaya-. 
jipad (1) and Jambu Ammal v. Nataranjam 
Pillai (2). The petition is, therefore, allowed 
and the District Munsif is directed to 
restore the suit to his file so faras the 
minors are concerned and dispose of it 
according to law. The’ respondent 
will pay the costs of this petition. 
V. N. V. Ponien ds 
. Cas. 309; 17 L W. 558; . L. J. ; 
s IT. 107, (1993) M. W. N. 301; A. I. R. 1922 


Mad. 553. 
(2) 70 Ind. Oas, 867; 31 M. L. T. 215; A. I. R, 1922 


Mad, 485. 


MADRAS HIGH COURT. 

ORIMINAL Revision Cage No. 310 or 1928, 

(OriminaL Revision Petition No. 248 
oF 1928.) 
October 18, 1928. 
Present :—Mr. Justice Curgenven. 
M. L, SIVARAMAKRISHNA AYYAR— 
AcousED—PBTITIONER 
versus 
SESHAPPA NAIDU —CoMPLAINANT— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 197— 
Fabrication of records by Village Munsif—Prosecution 
—Sanction under s. 197; necessity of. 

Fabrication by a Judge of the records of a case 
isan act committed by him ‘while acting or pur- 
porting to act in the discharge of his official duty’ 
within the meaning of s. 197, Criminal Procedure 
Code, even if the case is an entirely fictitious one, 
and cannot, be taken cognizance of without the 
sanction of the Local Government. [p 29], col. 1,] 

Imperatrix v. Lakshman Sakharam (6), followed. 

The essence of the offence is that an officer hav- 
ing as part of his official duty the correct main- 
tenance of judicial records fraudulently falsifies. 
them. [ibid.] l ez 
[Case-law considered.] Ses 

. . 


115 1. O. 1929 


Petition, under ss. 435 and 439 of the Oode 
of Criminal Procedure, 1898, praying the 


High Court to revise the order ofthe Oourt, 


of the Stationary Sub- Magiatrate, Kulitalai, 
dated the 10th ‘of February, 1928, in P. 


"R. No. 111 of 1927. 


Messrs. V. L. Ethiraj and A. S. Sivaka- 
minathan, for the Petitioner. 

Mr. K. S. Vasudevan, for the Publit Pro- 
secutor, for the Crown. . 

Mr. K. S. Jayarama Aiyar, for the Re- 
spondent. f i 

ORDER.—Theé "petitioner is*a Village 
Munsif, and he applies for the revision of 
an order passed by the Stationary Sub- 
Magistrateof Kulitalai in .P. R. No. 3 of 
1927 on his file. That case was instituted 
by complainant againstthe petitioner and 


two others underss. 466 and 474; Indian’ 


Penal Code, and the: question which arose 
was whether cognizance of the -offences 
complained of could be taken without the 


- sanction of the Local Government under 


8. 197, Criminal Procedure Code. The 
subject-matter of the complaint was a 
record of a civil suit in which the com- 
plainant figured as a defendant and which 
purported to have been tried and decreed 

the petitioner under the Village 
Courts Act I of 1889. The complainant 
alleged that the whole proceeding from 
start to finish was fictitious, and that the 
entire record was a forgery. The point 
for decision is whether sanction under s. 
197, Oriminal Procedure Code, is necessary 
before a Court can take cognizance of an 
alleged offence of this character, 

Section 197 provides (to extract so much 
of it as is relevant here) that when. any 
person whois a Judge within the mean- 
ing of s. 19 of the Indian Penal Code is 
accused of any offence alleged to have been 
committed by him while acting or pur- 
porting to act in the discharge of his 
official duty, no Court shall take cognizance 
of such offence except with the previous 
sanction of the Local Government. It is 
not disputed thata Village Munsif, when 
he tries suits under the Village Courts Act, 
is a Judge. Butit is contended that the 
alleged offence was not "committed by him 
while acting or purporting to act in the dis- 
charge of hie official duty". — 

The passagejust quoted represents the 


latest of several legislative endeavours to. 


define the kind of offences in respect of 
which sanction is required. In the 1872 
Code (s. 468) the phrase ‘was “an offence 
committed by 8 publie servant in his 


capacity as such public servant” and in the. J 
e pis k 1 s 
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Codes of 1882 and 1888 “is accused as such 
Judge or public servant of any offence.” 
But though the present wording is perhaps: 
more explicit, there is no reason tosup- 
pose that ib marks any change in the 
intention or the principle underlying the 
provision. The cases which have been 
decided under the successive Codes show . 
that much difficulty has been éxperienced 
in discovering any general testa by the 
application of which it may be found whe- 
ther sanction is or is not necessary. Before 
examining those cases, one fairly obvious 
fallacy, commonly urged and indeed to 
some extent countenanced by the words of 
the section, imay be dispósed of. It is 
said, to take an example, that a Judge 
who fabricates a record isnot ‘acting or 
purporting to actin the discharge of his 
official duty, because itis no’ part of his 
official duty to commit such an act. But 
it is evidence that no act can be at once. 
part of his official duty and an offence, £o 
that, were this construction accepted, the 
provision would involve a contradiction in 
terms. Clearly what is meant is that the 
offence must be committed in dereliction of 
the duty cast upon him as a Judge. 

Not all such derelietions, however, it has 
been held, fall within the segpeof the section. 
In In re Ghulam Muhammad Sharif-ud- 
Dullah (1), Parker, J., held, under's, 197 of 
the Code of 1882, that sanction was requir- 
ed to prosecute a Judge who used defama- 
tory language during the trial of a suit 
VWecause he was accused of uttering it “as 
a Judge." But in dealing with similar 
circumstances, a Calcutta Bench in Nando 
Lal Basak v. N. N. Mitter (2) differed from 
this view, adopting the opinion of Field, J., 
expressed in an earlier unreported case 
that the egrresponding provision in the 
Code of 1872 “was intended to apply to 
thosé cases in which the offence charged 
is an offence which can be committed by 
a publie servant only, cases, that is, in which 
being a public servant is a necessary 
element in the offence". This view was 
approved and acted upon by Davies and, 

oore, 3J., in Municipal Commissioner 
for the City- of. Madras v. Majo? Bell (3) 
by -Coutts Trotter, J., (as be then was) in 
In re Abdul Kadir Saheb (4) and by 
Jackson J. in Kamisetiy Raja Rao v, Rama- 


e 
. " 
(1) $3.39; 9 Weiifot3. MEE 
2) 26 C 858; 3 O. W. N, 530. . 
B 25 M. 15; 2 Weir 223. | 

4) 33 Ind, Gas. 648; (1916) 1 M. W. N, 384; 17 Or, I, 
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swamy (8). Difficulty, however, often arises 
in applying this principle in deciding, that 
is, whether the alleged offence contains an , 
element necessari] dependent upon the 
offender being a public servant. It is not 
enough that the offence should be imputed 
to a public servantacting in the discharge 
of hisofficial duties if the nature of the 
offence, e.g., the use of defamatory language 
is such that, so far as its ingredients go, 
any one else might «have committed it. 
This was the view taken by *Ooutts Trot- 
ter, J., in the case cited above with regard 
to the offenee of criminal breach of trust 
by a public servant. Although the money 
camein the public servant's hands in his 
capacity as a public servant, yet he com- 
mitted in respect of it an offence such as 
another, nof 4 public servant, might have 
committed, but the learned Judge, in hold- 
‘ing that s. 197 would not apply, -confessed 
that it was aquestion of cqnsiderable difü- 
culty and verynear the line. .- 

Coming now to the cases which relate 
to the fabrication of records, an early Bom- 
bay decision [Imperatrix v. Lakshman 
Sakharam (6)] under the Code of 1872, was 
upon facts* closely similar to the present 
instance. A mahalkari who was an officer, 
invested with the powers ofa Judgein a 
certain class of. cases, bad fabricated the 
entire record ofa Oivil Court. The langu- 
age of s 466 of the 1872 Oode, 
as I have noted above, differed from 
that of our present s. 197, but its intended 
scope was probably the same. The learned 
Judges held that “thatscope extended to all 
‘acts ostensibly done by a publie servant,, 
i. e., to acts which would have no special 
signification except as acts done by a public 
gervant..... eene The very object of thé 
fabrication would be to invest «those pro- 
ceedings with a special character, and 
it is, we think, proper that , the alleged 
fabricator should be dealt with in his 
official capacity under the provisions 
specially enacted; although private indivi- 
duals charged with the same,...would be pro- 
„ceeded against in the ordinary wa ". This 
passage prings out, I think, very clearly 
the nature of the issue which those fabrica- 
tion cases raise. "Anyone," it is urged, 
"might equally well have committed the 
forgeries”. The answer is “No, no one 
but the publie servant himself could have 

. 


(5) 102 Ind. Cas.347; 50 M. 54; 25.L. QW. £08; 52 
ML. J.647; (1927) M. W. N.423; 3894. L.. 338; 
A. I. R. 1927 Mgd. 566; 28 Cr. L. J, 539; 8 A. I. Or. R. 


170. ; 
- (8) 2 B. 481, | -— 
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produced them in the very hand in which, 
if genuine, they would have been Written”. 

Miler,, J., in Palaniandy Pillai v. 
Arunachallum Pillai (7) had to deal with a 
‘ease where a Village Magistrate was 
accused of making a false record in his 
register convicting the complainant of 
theft of pumpkins. He found that inas- 
much as the karnam and not the Village 
Magigtrate has to mgintain the register, 
the@atter was not acting “as a Judge”, 
in doing what hedid. I think it is clear 
that thig finting was ‘enough to exclude 
the application of s. 197, Criminal Procedure 
Qode. The learned Judge took occasion, how- 
ever, toconsider Imperatrix v. Lakshman 
Sakharam (0) and observed, in. criticism 
of the passage from it which I have 


.quoted: 


“Anyone could have done it who had 
access to the register kept by the karnam 
or the Village Magistrate, and though the 
effect of it would be to give the impres- 
sion that the Village Magistrate in a 
certain case had acted as Judge, he would 
not, if the charge is true, have in fact 
done so”, . 

I have already ventured to suggest the 
‘answer to this line of reasoning, and 
would add the objection, with all respect, 
that the same contention would apply 


even toa forged interpolation in a genuine 


record, thereby carrying the. application 
ofthe argument to greater lengths than 


ithas been taken before me, and exelud- > 


ing from the scope of s. 197, Criminal 
Procedure Code, such an offence, for ex- 
ample, by a publie servant as that rendered 
punishable bys. 167, Indian Penal Code, 
(framing an incorrect document with intent 
to cause injury), Miller, J., adds “I do not 


see how a ;Magistrate, who fabricates a j 


record,in which he figures as Judge, can 
properly be said to be acting as Judge 
when he does so". . e . 
The correetness of this letter observa- 
tion was doubted by Spencer and Krishnan, 
JJ.,in Subbiah Pillai v. Emperor. (8) a case 
distinguishable, however, on the ground 
“that the fabrication (of a judgment and a 
calendar) was ina real case actually pend- 
ing before the Village Magistrate. While 
feeling no doubt that, in -those cireum- 
stances, the Village Magistrate was acting 
not inea private capacity put asa Judge, 
“go that s. 197 would apply, they had -not 


54 ind. Cas, 387532 M. 255; 4 M. Lu, T. 473; 9 Or, 
oat 55 Ind. Cas. 105; (1920) M. W. N..7; 2L'Or. L. J: 
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‘to decide whether, if: the proceedings 
were wholly fictijious, the same conclu- 
sions should be drawn. Lastly, I may 
notice two unreported cases. In Criminal 
Revision Case No. $10 of 1925, Wallace, Ji, 
héld.tbat a Sub-Registrar who tampers 
with a document presented to him for 
registration is not protected’ by the segtion. 
Anyone who got access to the document 
was equally well sitwated to do: the,game. 
In the other case, Oriminal Revision Oase 
, No. 291 of 1916,& Village Munsif before 
whom some suits’ were pending had 
attached a jatka and pony before judgment, 
anda complaint was filed against him 
under s. 379 and s. 114, Indian Penal Code. 
Seshagiri Iyer, J., who disposed of the re: 
vision petition, rejected the contention 
thatthe Village Munsif was acting ultra 
vires, he was not acting as a Judge within 
the meaning of the section. “If this 
argument is pushed to its . logical con- 
clusion," he observes, ‘no public servant or 
Judge can have the safeguard of a sanc- 
tion, as it is not within -the powers con- 
ferred: upon such an officer to commit an 
offence". Headds that “in all cases where 
a public servant’ purports to exercise his 
functions as such he must be deemed to be 
acting:'as such public servant’; and that 
accordingly sanction was necessary.” ` 

- Thusit will be seen that there is a 
good authority for the position that 
where a Judge, in'a pending case, 
fabricates any record or dishonestly ex- 
ceeds his; powers, the offence is ‘committed 
by. him while acting or purporting to act 
in the discharge of his official duty’. Mr. 
Jayarama Aiyar, conceding this, contends 
that the fabrication of an entire record 
does not involve such an offenca—that in 
the absence of any pending case it cannot 
be-said that the alleged offender wag dis- 
charging or purporting to discharge his 
official functions. The best answer which 
Ican make is that if in forging a judg- 
ment and a calendar in the one case, and 
in unauthorisedly issuing an attachment 
warrant.in the other, a Judge is purporting 
to discharge his duty, he is no.less doing 
go in-writing.'up the record of an im- 
Bginary.suit. The difference isa difference 
of degree and:not of kind. "The ‘essence 
of .the'offence in each case is ‘that an officer. 


having ss.part'eof. -his: official duty the, 


correct ‘maintenance of judicial records 

fraudulently falsifies them. .The purpert 

ofthat forgery "was :thet,“acting in the 

discharge of his :duty, “he had entertained 

and decided a civil suit, and. it: can make 
* * . 
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no difference, for the presenj purpose, 
whether the record was wholly -falee or 


.p3rtly true and partly false, and so whe- 


ther the suit was wholly fictitious or fieti- 
tious only in part. In either case, so faras 
the fictitious part was concerned, he was as 
much oras little. “purporting to act in 
the discharge of his official duty" in invent- 
ing: the record of it. Nerdo I feel hesitat- 
tien In deciding that an ‘essential in- 
gredient.of.theact complained of was that 
the auhtor wasa public servant. I have 
already found occasion to remark upon 
this aspect `of the matter. It does not 
Beem. even to have been argued in Subbiah 
Pillai v. Emperor: (8):and it Has received an 
affirmative answér-in Imperatrix v. Laksh- 
man Sakharam (6)..Jackson, J. in Kamisetty 
Raja Rao v. Ramaswamy (3) finds some. 
difficulty in. following this latter decision, 
observing, "if the ingenious man bad forged 
the record as cpming before some other 
Court .there presumably would be no 
question of sanction; and why must there 
be sanction because he selected his own 
Court?" This is really Miller, J.'s argument 
in another shape and my own viewis that 
it makesall the difference that the Court 
and the records are those for which the 
Judge as a Judge is responsible. 

I accordingly allow the revision peti- 
tion, set aside the order of the Stationary 
Sub-Magistrate, and direct that: the com- 
plaint as against the petitioner be dismiss- 
ed for want ofsanction under s, 197, Criminal 


` Procedure Code, 


V. N. V. Petition allowed, 


MADRAS KIGH COURT. 
Sroonp Civrr, APPRAL No. 1265 oF 1925. 
f October 26, 1928. 
Present:-*Mr. Justice Venkatasubba 
Rao and Mr. Justice Walsh. 
SULTAN KANI ROWTHAN— 
. . e@DsFENDANT—APPELLANT 


; . versus . . 
MAHOMED MEERA ROWTHAN AND 
OTEERS— PLAINTIFF AND DEFSNDANTS— 
R#gPONDENTS. 

"Transfertof Property Act (IV of 1882), s. 55 (6) (b) 
—Specific Relief Act (I of 1877), s. 15—Agreement to 
purchase lend belongifg to several persons—Agreement 


Subsequent. p$rchase by third, person: from. all .co- 
owners with notice of” prior ügreement—Swit for 


-. 


lien, whether available. Ed b 


$5 


£ caps 3 mai oy A 
refund of 'purchase-money and damages — Purchaser's 
5 : 2e karak E A 


p 
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The purchaser's dien under s. 55 (6) (b) of the 
Transfer of Property Act, is not extinguished 
although he rejects or pulsan end to the contract, 
provided the failure of performance is attributablee 
tothe vendor, but it ig available only tothe extent 
of purchase-money paid with interest thereon and 
not in respect of damages for non-performance of 
the contract. [p. 233, col, 2.] 

The plaintiff agreed to purchase from de- 
fendants Nos. 1 io 3 certain properties belong- 
ing to defendants Nos, 1—6, defendants Nos. 1— 
3 undertaking to get a conveyance from all the 
defendants. The price settled was Rs. 500 and 
a part-payment of Rs. 200 was made. All the 
defendants, however, subsequently *sold the pro- 
perties to the 7th defendant who took the same 
with notice of the prior agreement. In a suit for 
refund of the purchase-money paid and damages for 
non-performence of the contract, the plaintiff de- 
clined to avail himself of the option under s 15, 
Specific Relief Act, to accept the share of defendants 
Nos. 1—3 for Rs. 500 : 

Held, (1) that $. 15 of the Specific Relief Act was 
enacted for the benefit of the purchaser and could 
not operate to his detriment and by declining to 
accept the option thereunder, the plaintiff could not 
be said to have "improperly declined to accept 
delivery of the property" witht the meaning of 
s. 55 of the Transfer of Property Act; [p.,253, col. 


1. 

la that tho plaintiff was entitled to a charge for 
Ra. 900, the amount paid, with interest, on the shares 
of defendants Nos. 1—3 but in respect of the damages 
cras he was not entitled to any lien. [p. 253, col. 
Second appeel against a decree of the 
Court of the Additional Subordinate Judge, 
Ramnad, at Madura,in A. S. No. 33 of 
1993 preferred against that of the 
Court of the District Munsif, Paramakudi, 
in O. S. No. 754 of 1920. 

Mr. R. Kesava Iyengar, for the Appel- 
lant. | 

Mr. M, Patanjali Sastri, for the Respond- 
ents. 

JUDGMENT.—This appeal raises a 
question of some importance regarding the 
purchasers lien under s. 55 (6) (b) of the 
Transfer of Property Act. The plaintiff 
‘agreed to purchase certain immoveable 
properties from the first three defendants. 
At that time, the properties belonged: 
jointly to six persons, namely, defendants 
Nos. 1 to 6. The price settled was Es. 500 
and a part-payment of Rs. 200 was made. 
The three persops who were parties to the 
agreement (defendants Nos. 1 t0 8) under- 
took to get a conveyance executed by 
themselves as well as the other three part- 
owners. A sum of Rs, 200 was provided 
as liquidated damages in the event of 
default on either side. It was further 
stipulated that the agregment was to be 
carried out within jive months drom its 


date (Ex. A dated 9th April 1920)* The ` 


promissors did not carry out their part 
the 6th September, 1920, the 
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plaintiff sent a notice (Ex. I) to one of 
the executants in which, it was stated: ` 

“If yowfail at the sight of this notice to 
execute the  sale-deed jointly with the 
persons mentioned im the agreement, I 
hereby inform you that a suit will be filed 
for the recovery of Rs. 400 due to me 
ee ae part of price, plus Rs. 200 dama- 
ges). nc, ig ; 
In gpite of this notice, defendants Nos. 
4 t€ 6 conveyed their interest in thé pro- 
perty on the 10th September for Rs. 400 to 
the 7th* defendant (Ex. 4) and a week 
later, that is, on the 17th September, the . 
first three defendants similarly conveyed - 
their share to the same person for Rs. 200 
(Ex. II. The plaintiff then brought his 
present suit for specific performance im- 
pleading the 7th defendant on the ground 
that he was purchaser with notice. 

Section 15 of the Specife Relief Act 
enacts that, in a case like the present, 
the vendor cannot claim specific perform- 
ance, but the purchaser may claim it, at 
his option under a certain named condition. 
The section says that if the buyer is willing 
to pay the full price but takes only a 
fraction of the property, waiving all right 
to compensation or loss, in that case, he 
is entitled to specific performance. Now 
what happened at the trial is this, the 
Tth defendant offered to give up the in- 
terest which he purchased from defendants 
Nos. 1 to 3, provided the plaintiff paid the 
full price, namely, Rs. 500 and as might 
be expected, this offer was declined. The 
lower Court thereupon passed a decree 
for Rs, 400 against defendants Nos, | to 3 
personally and it also passed a_ decree 
against the 7th defendant making that sum 
a charge over the share of the vendors 
in the property he purchased. The lower 
Courj recorded a finding that the. 7th 
defendant isa purchaser with notice and 
in second appeal that finding cannot be 
disturbad. 

The question that arises in this case is, 
is the plaintiff entitled to a charge under 
s. 55 (6) (b) of the Transfer of Property 
Act. lt runs thus: 

"The buyer is entitled unless he has 
improperly declined to accept delivery of 
the property, to a charge on the property, 
as against the seller and all persons claim- 
Ling under him with noticeeof the payment, 
to the extent of the seller's interest in 
the property, for the amount of any 
purehase-money' properly paid. by- the 
buyer in anticipation oi the delivery and 
for interest on such amount.” ; 


' ! 6 . 
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Oan it be said, in the circumstances, his own promises to which he had pledged 


that the plaintiff “has improperly declined 
io aecept delivery of the property." In 
ether words, is he guilty of 'improper 
conduct in refusing to pay the full price 
for 6 llths ofthe property? Section 15 of 
the Speeifie Relief Act is enacted for the 
benefit of the purchaser and cannot operate 
to his detriment. That section gives him 
an option and if he declines to accept 
an offer which bri:fgs him loss, he @sanot 
be regarded as acting improperly. If his 
conduct is not improper, be cannot be 
deprived of the statutory charge. 

Two very useful cases have been cited 
to us by the learnad Advocate for the 
respondent. The first of them is Rose v. 
Watson (1). In that case, certain -persons 
agreed to. purchags a portion only of a 
big plot from one William Potter, on a 
representation made by him that the entire 
big plot would belaid out and a church 
would be built contiguous to the -part 
purchased. The representations were not 
carried into effect and potter mortgaged 
the whole of the estate to a certain com- 
‘pany, who took the mortgages with full 
notice of the facts. The purchasers treating 
the agreement as void, claimed a lien on 
the estate. The question arose, were they 
entitled to that lien? The contention that 
‘was put forward on behalf of the mortga- 
gees was that the lien was extinguished 
as the contract was rejected by the pur- 
chaser. Lord Westbury in his judgment 
observes a; page 679*:— 

“It cannot be contested in this case that 
although the contract has failed of being 
performed completely, that failure of per- 
-formance is attributable entirely tc the 
vendor......... But, my Lords; it has been 
contended at the Bar in words, that the 
contract has been rejected by the pur- 
chaser, and that, therefore, the purchaser 
ought not to have the benefit of lien...... 
It is quite a mistake and a misapplication 
of the word to say that the purchaser 
‘has rejected the contract, or put an end to 
the contract. The purchaser would have 
been willing to perform the contract if 
the vendor had performed those things 
‘which, in good faith, he was bound to do. 
And it is impossible to say, with any 
truth or accuracy of expression, that the 
purchaser has repudiated the contract, 
because the Vendor has failed to redeem 

(1) (1864) 10 H. L. C. 672; 33 L.J, Gh. 385; 3 N. R. 


678; 10 Jur. (N. s.) 297; 10 L. "T° 106; 12 W. R, 585; LL 
E. R 1187; 138 R. R. 363. 


*Page of 10H. L. O—[Ed.] ~ 


'enforeed against him. 


his faith, and in dependence upon which 
the purchaser entered into the contract.” 
This case is an authority for the pro- 
position that the purchaser’s lien is not 
extinguished although he rejects or puts 
an end to the contract, provided the failure 
of performance isattributable to the vendor. 
The second case to which we.have been 
referred to is Whitbread and Co. Lid. v. 
Watt (2). This case goes even further. 
The agreement wab to the effect, that the 
purchase wasto be completed as soon as 
360 houses were erecfed on the estate. If 
these houses were not erected within two 
years the purchaser was to have the right 
to rescind the agreement. Under this power 
reserved to him, the purchaser cancelled 
the contract. The houses were not built 
contrary to expectation, but there was no 
default or misconduct onthe part of the 
vendor. The question is stated somewhat 
thus in the judgment of Vaugham Williams, 
L. J., at page 839* : “Suppose a person 
contracts to sell a property and the pur- 
chaser pays a deposit and owing tO some 
fact not being misconduct on either side 
the contract goes off, has the purchaser 
alien on the estate for his deposit?” It 
was held that the purchaser would equally 
have alien although there was no default 
on the partof the vendor. As wasobserved 
in the ease "itis not default, it is rather 
misfortune’. Oozens Hardy, L. J., observes 
at page 841*:— 
e "Inother words, when the contract goes 
of either by reason of the: default of the 
vendor, or without any default on the part 
of the purchaser the lien becomes operative.” 
Applying the test laid down in these 
cases, the plaintiff cannot be said to have 
“impropgrly declined to accept delivery 
of tht pfoperty" within the meaning of 
s. 55 of the Transfer of .Property Act. 
The 7th defendant is a person claiming 
under the sellers "with notice of the 
payment” and the charge can be, therefore, 
The only question that remains is, what 
4s the extent of this charge? There can, 
be no doubt that the plaintiff has a lien to 
the extent of the purchase money he paid 
and interest on that amount. We, there- 
fore, hold that the plaintiff is entitled toa 
charge on the shares ff defendants Nos. 1 
to 3 inthe properly, inthe hands of the 
7th defendant, ier Rs. 200 and interest or 
(2)e(1902) 1 Ch. 835; 71 L. J. Oh. 424; 50 W. R, 442; * 
86 L. T. 395; 18 T. L. R. 465. 
*Page of (1902) 1. Ch.--[ Ed.] 
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that sum at 6. percent. from the yth 
of April 1920 to the date of payment. 

The lower Oourt has held that the 
plaintiff has achargealso inrespect of the 
damagesawarded. «This is clearly wrong; 
for the purchaser’slien isin this country 
created by Statute and we cannot go beyond 
the words of the section itself. : - 

The decree of the lower Court is varied 
to the extent we have indicated in this 
judgment. So far as the decree against 
defendants Nos. 1 to3 1s concerned, we do 
not propose to interfere with it in any 
way. 

The parties shall have proportionate costs 
throughout, . 


V. N. Y. Decree varied. 


MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL Perition No. 133 or 1928. 
October 26, 1998. © 
Present:—Sir Murray Coutts-Trotter, KT., 
Chief Justice, Mr. Justice Beasley and 
: Mr. Justice Reilly. . 
Tag QOMMISSIONER or INCOME-TAX 
PETITIONER 


. t versus 
M. V. KRISHNA AIYAR & Sons— 
"p RESPONDENTS. 

Income Tax Act (XI of 1922;, s. 2 (14)—Income 
Tax Rules, r. —Contract Act (IX of 1872), s. 256— 
Partnership for term of years—Continuance on same 
terms by oral agreement—Partnership, whether fresh 
one—Registration for income-tax purposes of partner- 
ship continued by oral agreement after expiry of term. 
originally fixed, whether permissible. 

When there is & partnership for a term of years, 
and it is, after the expiration of the term, continued 
at will, in the absence of a contract to the contrary, 
it may be presumed that the new business is carri- 
ed on upon the old terms as far asthey are applic- 
able to it, and only so far. [p. 255 col. 1.] 

The contractual nexus of the parties afteg the expiry 
of the term fixed in the deed rests upon the new 
implied oral agreement, and the articles of the deed. 
which are to be considered as preserved are pre- 
served not by virtue of the original*deed which had 
ceased to operate, but of the new agreement. [ibid.] 


; : 
e Where after the expiry of the period for which a 
partnership was created, the business was con- 
tinued on the same terms but no fresh partnershi 
e eas executed: ~ e. ° 

Held, thatethe partners were not entitled to have 
the partnership registered under r. 4 of the Income 
Tax Rules for purposes of income-tax inasmuch 
as atthe time of registration, there was no.operative 
document to be registered. [p. 256, col. 1.] l 

Mr. M. Patanjali Sastri, for the Jommis- 
-sioner of Income Tax. A 


Mr, R. Rajagopala Igengar, fer. the 
* . 


-.À88essee,. >. . . ios 
JUDGMENT. 


Reilly, 3.—This is. .a -reference 


* COMMISSIONER OF INCOME-TAX V, KRISHNA AIYAR. 
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put up by the Commissioner of Income 
Tax unders. 600 ofthe Act. The question 
on which our opinion istasked is whether 
in such efreumstances as this case dis- 
eloses, the assessees were entitled to be 
registered unde» r. 4 of the Rules framed 
under the Act, I will briefly summarise 
what the material circumstances are,in 
this ease. The original partnership was 
erftered into by deed on the 3rd November, 
1vl7,#he contracting Parties being Ven- 
katarama Aiyer and Sonsof the one part 
and D. Krishnaswami Ayyangar of the 
other. The business they carried on was 
that of silk merchants and the term of 
the partnership deed was expressed to be 
for five years, so that it expired on the 
3rd of November, 1922. On the 3let of 
August, 1923, a new pagtnership deed came 
into effect for a period of three years, so that 
it would expire on the 3lst of August, 
1926. In fact the business was continued 
thereafter by the partners as before for 
aught we know down to this day. A 
return was called for by the Income Tax 
Authorities for the year, April, 1926, April, 
1927 for the purposes of assessment. That 
return was made and besides the return 
on the 26th of July, 1927, the assessees 
put inan application for registration of 
the firm. The Oommissioner has refused 
partnership for the 
purposes of the Actand the question is 
whether he wasright. I will now shortly 
refer to the twoor three material sections 
and rules of the Income Tax Act. Bys. 2 
(14) '' Registered firm’ ‘means a firm 
constituted under an instrument of pertner- 
ship specifying the individual shares of 
the partners of which thé prescribed. 


particulars have been registered with the 


Income Tax Officerin the prescribed manner” 
and the manner is prescribed in tbe 
rules. The material rule is r. 2 which 


‘runs as follows :—“Any firm constituted 


under an instrument of ` partnership 


- specifying the individual shares of the 


partners may for the purposes of cl, 12 
of s. 2 of the Indian Income Tax Act re- 


_gister with the Income Tax Officer parti- 


culars contained in the said instrument on 
applieation in this behalf made by the 
partners or any of them” and then 
follows a form which sets out the parti- 
eulars which are to be given. This form 
«as filled in gnd the application was 
accompanied .by a eopy of the instrument 


‘of partnership of the 31st of August, 1923. 


The Commissioner bases his refusal to 


“register the particulars. forwarded by "the 
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assessee firm on the ground that, when 
the application for registration was made 
the instrument of partnership had ceased 
to be operative,that the partnership was* 
at that date being tarried on under what 
must be regarded as a hew agreement 
which, being verbal, could not be said to 
be.an instrument of partnership within 
the meaning of therules. The cont8ntion 
of the assessees iathat the true view of 
the position was that the business ws by 
verbal arrangement or tacit consent bet- 
.ween the partners ‘being carriedeon under. 
the original instrument of 31st August, 
1923, whose lite had been prolonged and 
continued by the Act of the parties. The 
dividing line no doubt is a very narrow 
one and language is used from time to 
time in the English Authorities which 
speaksofa contract to renew by implica- 
tion and itis said that that enabled the 
partnership whose life had been continuous 
since the deed of 1923 to have it regis- 
tered as the document governing their 
relations throughout. In one sense there 
clearly was no new partnership here, 
in the sense, that is, that there was 
no charge in the personnel and that the 
trading carried on was continuous without 
break from August, 1923. The real ques- 
tion we have to determine is whetherin con- 
templation of law the original contract 
was actually continued in existence or 
whether the true view is that such of its 
terms as could be taken to govern the 
subsequent period could only do so on 
the footing that they were impliedly re- 
viewed,in sofar as they are applicable 
tothe partnership at will, by the tacit 
verbal agreement which is to be regarded 
asarising from the continuance of the 
trade thereafter. We think that there are 
two decisions of the House of Lords which 
conclude this question in favour *of the 
Crown. The firstis a decision of West- 
bury, L. O., Clark v. Leach (1); the Lord 
Ohancellor says this: —“Ordinarily acon- 
ract fora term constituted by a written 
agreement must be considered as having 
come to an end at the expiration of the 
period forwhich it was entered into; and 
the contract during the torms differs from 
that which arises from the continuance 
ofthe relation by the mutual consensus 
of the partiesafter the term has expired. 
The one is to last for &*certain term; the 
other only for so long a time as they both 


(1) (1863) 1 De, Œ. J. & S. 409 at p. 414; 32°L. J. Ch. 
290; 9 Jur. (x. s.) 610; 8 L. T. 40; 11 W. R. 351; 46 IR, 
163: 137 R. 247. 
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shall choose. Am I then ky any principle 
of law boünd to assume or justified in- 
assuming that all the special articles and 
conditions in the original written deed of 
partnership for a terms are at once trans- 
ferred by law to this new contract, which 
has no particularlimit to the term of its 
duration? That would bea strong and 
extravagant assumption, ande one that 
is not warranted by any principle or author- 
ity". A 
That passage appears to me to make it 
clear that Lord Westbury considered the 
contractual nexus of the parties after the 
expiry of the deed to rest upon the new im- 
plied oral agreement, and that the articles of 
the deed which are to be considered as pre- 
served are preserved not by virtue ofthe 
original deed which kad ceaged to operate 
but of thenew agreement. Pathe case of 
Nellson v, Mossand Iron Co., (2) Lord 
Selborne puts the matter thus: “There 
is no douUt about the law that 
when there is a partnership fora term of 
years, and ib is afterwards, after the ex- 
piration of the term, continued at will, the 
rule, in the absence ofa contract to the 
contrary, is, that it may be presumed that 
the new business is carried on upon the 
old termsas far as they are applicable to 
it,and only so far; and as far as the 
principleis concerned, I do noi think there 
isany diserepaney between any of the 
authorities. Itis not at all necessary to 
examine into the particular cases in which 
sit has been held that a particular term of 
a written contract did or did not go into the 
newand unwritten contract, because every 
case has turned upon its own particular 
circumstances and upon the question as 
applied to the words of the particular in- 
strument, whether the old term was or 
was not applicable to the new contract.” 

Similar languageis used by Lord Watson 
who speaks® specifically at page 308* ofa 
distinction between the ‘old’ contract and 
the ‘new’. “And the new contractis none- . 
theless a new contract, we must take it, 
because it by implications contains within 


*itself certain terms of the old written cone 


tract as it were re-enacted. These pro- 
nouncements of the highest tribunal do 
not turn on any special provision of any. 
Statute but are based on the general prin- 
ciples ôf the law of ‘partnership and we, 
should, we thiak, endeavour respectfully. 
to follow those high authorities, I think 


x e 
(2) (1886) 11 A. O. 298. i i 
*Pages of (188611 A, O.—[Ed.] EATUR 
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that there is nothing in the language of 
s. 256 of the Indian Contract Act which, 
in any way, modifies the effect of those 
decisions of the House of Lords. `The 
result is thatat the t$me that the assessees 
applied for registration there was no opera- 
tive document to be registered. 


Another short contention is raised and 
that is this" The year of assessment with 
which we are concerned is the year 1927- 
28 and itis said that as that will be a- 
return of trading profits foy the year 
1926-27 registration ought not to have been 
refused as four months of that trading 
year were before the expiration of the 
deed of the 318t*of August, 1928, We can- 
not aecede to this contention. What we 
have tolook to i8 theyear of assessment; and 
had the application of the 31st of July, 
1927, been gfantedit would still in our 
opinion only apply -to the financial year 
1927-28, On these grounds we think that 


. the Commissioner was right in rejecting 


the application for registration and that 
we must so answer the questions sub- 
mitted tous and order the assessee to pay 
the Government Rs. 250 as the costs of this 
reference. e 


My learned brothers haveseen this judg- 
ment and agree w&th it 

Coutts Trotter, C. J. —I agree 

Beasley, J.—1 agree. 

V. N. Y. 


MADRAS HIGH COURT, 
Sxconp Crvin APPEAL No. 606 or 1993, 
November 25, 1927. = 
Present:—Myr. Justice Ramegam. 
DURAISWAMI REDDIAR alias 
SUPPA REDDIAR-—DEFTPNDANT 
—APPELLANT 


e 


i versus ° 
* P, K. RAMAOHANDRA THEVAN 
—PrAiNTIFF— RESPONDENT. 

Landlord and tenant—Lease of melwaram right— * 
Pillage officer's remuneration, payment of, by Govern- 
ment direct with corresponding increase in peishcush 
—Swit by landholder to recover manibha swatantram 
from lessee. : 

Where under the terms of a lease of the mel 
right by the landholder, éhe lessee, inter did, (eda 
directed to pay the village officers, but the Govern-' 
ment subsequently undertook paement themselves 
making a corresponding inoreasd?in the pegsheush, 
end thelandholder sued the lessee-for recovery of 
the manibha PUMA HR 

. Held, that the plaintiff was entitled to a decre 

Raja of Ramnad v. Muthanan Servai 1) followed, 


* DURAISWAMI HEDDIAR v, RAMACHANDRA TREVAN. 
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Second appeal against a decree of the 
Court of the Subordinate Judge, Ramnad 
at Madura, in Appeal Suit? No. 171 of 1921 
preferred bgainst that of the Court of 
the Additional Distri Munsif, Mana- 
madura, in O. 8. No. 259 of 1920. 


FAOTS.—The plaintiff, aland- holder, ex- 
ecute@alease of his melwaram right in. 
favour of the defendant. The plaintiff was 
unde legalobligatiol to pay ~out of his 
melwaram a portion of the income as manibha . 
swatantrag to. the village officers towards 
their pay. The Government afterwards 
themselves paid fixed cash salaries to the 
village officers, who became disentitled to re- 
ceive anything from the plaintiff and made 
a corresponding increase in the peishcush 
payable by the plaintiff. The plaintiff there- 
upon filed this suit to recover the amount 
the payment of which became unneces- 
sary by the action of the Government. The 
Courts below gavea decree in favour of the 
plaintiff. Against this the defendant- 
lessee filed the second appeal to the High 
Court. 

j Mr. A. Swaminatha Iyer, forthe Appel- 


ani. 
Mr. K. Rajah Iyer, for the Respondent. 


JUDGMENT.—Apart from some 
differences in minor details in the cases I 
think the principle of Raja of Ramnad v. 
Muihanan Servai (1) and of the decision of 
Phillips and Ourgenven, JJ., in Appeal 
No. 416 of 1923, governs this case. The 
decision of the Courts below is right. 

Thesecond appeal is dismissed with 
costs. 


Y.NLY.O l Appeal dismissed. 


(1) 104 Ind. Cas, 337; 53 M. L. J. 289; A.I R. 1927 
P. O. 206,46 O. L. J. 231; (1927) M. W.- N. 713; 39 M. 


(b “a 258; 29 Bom. L. R. 1400; 51 M. 449; 28 L. W. 487 
. C). 
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CALCUTTA HIGH COURT. 
GovuaN AENT APPEAL No. Sor LuzT. 


AND 
CaiMINAL Revistow Uase No: 1189 or 1927. 
‘ May 28,1998. ' . 
Present:—J ustica Sir Gaaru Chunder 
_ Goose, Kr, and Mr. Justice Gregory. 
GOVERNMENT or BENGAL—Aptenpant 


VETSUS 
NASAR DARZI AND orRERS—AOOf S p— 


RESPONDENTS. 

Criminal Procedure Code (Act Vof 1898), s, 297— 
Jury trial—Judge asking Jury to return intermediate 
verdict on some points—Highly irregular procedure. 

The law does not recognise intermediate verdicts 
of Jurors. 

Where a Sessions Judge without summing 
up, the entire case to the Jury and without charg- 
ing them on all the issues involved drew their 
attention to tha evidence relating to the time of 
occurrence upon which the whole case depended 
and asked them to return an intermediate verdict 
on that point and the Jury having unanimously 
fouad on that point, directed them to return a 
verdict of ‘not guilty’: E 

Held, thatthə procedure followed by the Sessions 
Judge was highly irregular and the case should be 
re-tried. 7 ] ; 
< Germinal revision against an order of 
the Additional Sessions Judge, Dacca, dated 
the 3rd September, 1.27. _ : 

Mr. Khondkar, for the Appellant. 

Mesirs. Suresh. Chunder Talukdar and 
Mohendra Kumar Ghosh, for the Respond- 
ents, E 
~- SUDGMENT.—This is an appeal by the 
Local Government against an order of the 


A iditional Sessions Judge of Dacca, dated ° 


3rd September, 1927, acquitting the accused 
‘who are five in number of charges under 
as. 148 and 802 read witha, 149, Indian Penal 
Oode. From what is stated below it will be 
seen that this is a most extraordinary case 
‘and it requires the interference of this 
Court. . : : 

The accused were tried before Mr. Waight, 
the Additional Sessions Judge of Dacca and 
a Jury of charges under the sections referred 
to above. 

Tne case for the prosecution briefly stated 
“was as follows: 

“That on 20th Chaitra last corresponding 
‘fo 3rd April, 1927, at about half an hour 
before sunset one Naibali was returning 
home from a hat accompanied by P. W. 
No. 3 Nazamali, P W. No. 4  Reazali, 
P. W. No. 5 Mahi and P. W. No 7 
Jionat; that when ‘they arrived ai a spot 
south of the house of the accused Nasar 
and Ansar, Naibali was*attacked by these 
persons who werearmed with lathis and a 
spear and also by the accused Gyasuddin 
and Khawajuddin and by one Shamsuddin 
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who were armed with daos; "that Naibali 
fləd south wards aeross a field but was in- 
tereepted and seizad by the a¢cused Kitabdi, 
that the five assailants aforesaid came 
up and surrounded him and that Shams- 
uddin aforesaid struck himon the neck 
with a dao killing him instantaneously ; 
that thereaftsr Gyasuddin, Khawajuddi, 
Kitabdi and Shamsuddin fied towards the 
south while Nagar.and Ansar ran towards 
their house, that Reazali and Mohiuddin 
(P. Ws. Nos. 4and*5) attempted to seize 
those two accused but were struck with 
lathis and sustained severe injuries; that 
in support of its case, the ‘prosecution ex-. e 
amined 16 witnesses of whom P. Ws. Nos. 
1, 3, 4, 5, 7, 8, 11, 12 and 14 testified to hay- 
ing seeu the occurrence arid, to having re- 
cognized all the assailants.” 

The prosecution contended and. contenda 
that tbe evjdence on the record, both 
direct and circumstantial, supported the 
conclusion that the offence was committed 
before the darkness fell. Itis further con- 
tended that there was evidence to the effect 
that the accused were well known to the 
eye-witnesses and that at the time of the 
occurrence two of the accused named Nasar 
and Khawajuddin werg heard calling 
out. It is also contended that the evidence 
disclosed the fact that the accused persons 
had reasons arising out of litigation for 
feeling inimically disposed towards the ac- 
cused. The accused called no evidence on 
their behalf but contended that the murder 
had been committed after dark by persons 
who had not been recognized and that the 
accused had been implicated on mere sus- 
pieion, The learned Additional Sessions 
Judge without summing up the entire case 
and without charging the Jury onall the 
issues involved drew their attention to the 
evidence relating to thetime of the oc- 
currence and directed them as follows : i 

“Ifyou „believe that the evidence upon 
the record indicates that the oceurreitce 
took place after darkness had fallen, that 


belief would necessarily involve the com; . 


failure of the prosecution 
story and your complete disbelief 
in that story. I shall, therefore, ask you 
to retire to consider that one point, namely, 
whether you find the accurrence took place 
asalleged by the defence after dark- 
ness had falle, If you find that fact to 
be established you will’ be obliged to re- * 
turi an immediate verdict of ‘not guilty" 
against all the accused. On the other 
hand,if you are satisfied that the occur- 


rence took place as alleged by the pro. 
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geeution, diiring dày-light, Y Bhall proceed 
to charge you upon the circumstances of 
the  oecurreneé. Gentlemen, you will 
please retire to consider your verdict upon 
the point which I. have placed befere 
ou.” 

j When the Jury returned after delibera- 
tion; the following communications passed 
between the Judge and the Jury: 

"Are you unanimous?” “Yes.” “Do 
you find it proved whbther the murder 
occurred after darkness or before? We 
believe it to have been committed after 
darkness. In thatcase I must direct you 
to return a verdict of not guilty against 
all the accused persons. We find all the 
accused persons not guilty." 

It appears thgt after the verdict of the 
Jury had beer returned the learned Judge, 
although he disagreed with the view that 
the occurrence took place after darkness, 
accepted the verdict and by his order 
dated 3rd September acquitted the accused. 
The learned Judge in the Sessions state- 
ment which was sent into this Oourt ob- 
serves with reference to this case as follows: 

"The Jury, were directed to return an 
intermediate verdict on the point whether 
the occurrence took place after darkness 
or before. They finanimously found that 
the occurrence took place after darkness 
‘and hence they were directed to return a 
‘verdict of ‘not guilty’ against all the 
‘accused which they did.” 

Tne contentions put forward by the learn-e 
‘ed Deputy Legal Remembrancer before 
us are two in number: firstly, that there was 
in this ease no proper summingup tothe 
Jury and that, therefore, the verdict ought 
not to be allowed to stand; and, secondly, 
that the law does not recognize intermediate 
‘verdicts of Jurors and that the procedure 
adopted by the learned Additional Sessions 
‘Judges is in contravention of the specific 
provisions of the lawrelating to charges to 
the Jury and tothe ascertainment of their 
vérdiet. 

We are satisfied on an examination of 
+ €&he record that these contentions are well-* 
founded anti must be given effect to. It 

seems that the learned Judge adopted a 
short cut which he was- not entitled 
under the law tosoadopt. The result has 
been that the wholetfial has been infperfect 
or, to use the words of Mr. Taluqdar who ap- 
pears for the accused, lfghly irrégular. 
“That being so, itis our bounder duty to 
interfere and,to direct that the verdict 
ofthe Jury in this case must be set aside 
and that the matter should go back to Mr, 
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Bartley, the Sessions Judge of Dacça in 
order that he may re-try the case against 
the accused in accordance with law. The 
accused will be re arrested and placed be- 
fore Mr. Bartley for orders. No separate, 
orders are needed with reference to the 
connected revision case. 


Ae Re trial ordered.” 


Ni ; . 


CALCUTTA HIGH COURT. 
OrniminaL APPEAL No. 715 oF 1927, - 
April 24, 1928, 

Present; —Mr. Justice Ouming and 

3 Mr. Justice Lort-Williams. 

. REBATI MOHAN CHAKRABARTI AND 
ANOTHER—ACOuUSED —APPELLANTS 

` versus 

A EMPEROR- OrrosrTE PARTY. : 

Criminal Procedure Code (Act V of 18508), ss. 172, 
282, 298—Evidence Act (I of 1872), s, 114, ill. (D), 
s. 188— Discharge of Juror for misconduct —Inherent 
power of Court—Selection of fresh Juror—Police 
diaries, use of, after verdict — Approver's evidence— 
Functions of Judge and Jury, 

A Judge has inherent power to discharge a juror 
for misconduct Where ajuror is discharged for 
misconduct either a new juror should be added or 
the whole jury discharged and a fresh jury .em~ 
panelled. [p. 259, cols 2] . 

Anew juror may be taken from the persons 
present inthe Court room if none of the summoned 
jurors are present. [ibid | 

A Judgehas power to refer to Police diaries even 
after the jury have returned their verdict [ibid.| 


It is for the Judge to determine whether there is 
any evidence that corroborates the story of an 
approver so far as the individual accused are con- 


‘cerned. |p. 260, col 1] 


Per Lort-Williams, J.—The question as to what is 
or is not, what amounts or does not amount to 
corroborative evidence in law is & question of Jaw 
to be decided by the Judge. It is the duty of the 
Judge to directthe attention ofthe jury to those 
portions ofthe evidence confirming or corroborating 
the aecomplice's story which do ordo not fulfil the 
requirements of the rule that an approver's evi- 
dence must becorroborated in material particulars 
and must be such as to connect the accused with the 
crime. [p. 261, cols. 1 & 2.] 

But the Judge must not tellthe Jury that such 
or such witness does in fact corroborate the accused, 


‘That is the function of the jury and depends upon 


whether they believe the witness or not. [p. 26], col. 
4 * 

Though an omissién to direct the altention of the 
jury to those portions of the corroborative evidence 
which amount to cerroborative evidence in law 
would only bea non-direction—it is a misdirection 
if the Judge points out to the jury certain portions 
of the evidence as fulfilling thé requirements alread 
stated, when. infact they donot doso, [ibid] 
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Opiminal appeal from the judgment of 
the AdditionaleSessions Judge, Mymensingh: 
Messrs. Debendra Narayan Bhatiacharji 
and Nares Chynier Sen Gupta, for the 
Appellants. . 2 
' . Mr. Khundkar, for the Crown. 
JUDGMENT. 

Cuming, J.—This is an appeal by two 
persons Rebati Mohan  Ohrkraverti* alias 
Rebati Thakureand Jabbar Bhgik alias 
Abdul Jabbar. These two persons were 
tried by the learned Sessions Judge of 
Mymensiagh sitting with a° Jury on a 
charge of dacoity under s, 395, Indian 
Penal Code, and also under s. 337. The 
Jury unanimously found the two appellants 
not guilty under s. 397 and they unani- 
mously found both the appellants guilty 
under s, 345. The learned Sessions Judge 
agreeing with this verdict has sentenced 
them both to four years’ rigorous impri- 
sonment and further to a fineof Rs. 50 
each in default to sufferfurther imprison- 
ment for six months. 

The dacoity in question took place in the 
house of one Mathur Modak onthe night 
of 10th December, 1926. The dacoits used 
guns and some three persons were wound- 
ed in the course of the dacoity and 
cash and ornaments were looted. 


The two appellants both pleaced not 
guilty. The firat point raised by the ap- 
pellants relates to the constitution of 
the Jury. What happend was. this. The 
Jury was empanelled and sworn and a Fore- 
man appointed. Meanwhile anothar case 
was being tried. It was then found when 
the present case was called on that the 
Foreman of the Jury has been seen talking 
with the Oourt Inspector, This allegation 
being substantiated the Judge quite pro: 
perly discharged him, took another gentle- 
man who was present, empanelled him 
and proceeded with the case. I may say 
at once that the objection is a technical 
one for it is not suggested that the accused 
was in any way prejudiced by what 
happened. He contended that the only 
course open tothe Judge was to discharge 
the whole Jury and empanel a new one, 
The Code strange tosay, makes nc pro- 
vision for dealing with a Jury or Jurors 
guilty of misconduct. The only section 
dealing with the discharge of' a Jury is 
g. 282, Criminal Procedure Code, which 
provides what was to be done in the case 
of illness ofa Juror. It has, however, 
been held that the Judge has an inherent 
power to discharge a Jury for. misconduct, 
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Rahim Sheik v, Empéror (i) a decision 
which I was myselfa party. 

It seems to me that the present case 
should be dealt with on an anology with 
8. 282, Criminal Procedure Code, and that 
where a Juror misconducts himself he 
should be discharged and either a new 
Juror added or the whole Jury discharged 
and a fresh Jury empanelled. If the learned 
Judge decided that he should empanel 
anew Jury how is the new Juror to be 
chosen, “Section 282 must, I think, contem- 
plate the appliestion of s. 276 (secondly) 
and that such Juror may be taken from 
the persons present in the Court-room there 
being none of the summoned Jurors present? 
That is what was done in the present casa 
and so far as I can see there is no objection 


toit. There is no substance, therefore, in 


this contention. 

The next point taken is equally technical.» 
After the werdict was given the Judge 
stated that he would look at the Police 
diaries before deciding whether he would 
refer the case under s. 307. Having done 
80 he accepted the verdict of the Jury and 
convicted the accused, 

Under s. 172, Oriminal Procedure Code, 


“the Court may send for the Police diaries 


and use them not as evidence inthe case 
but to aid itin such enquiry or trial. It is 
contended that the trial wasfinished with the 
verdict of the Jury and that after that 
the Judge could not refer to the diaries. 
If, however, he could refer to the diaries 
before the verdict, he could obviously 
refer to them after the verdict. f 

Neither is the trial ended with the ver- 
dict of the Jury forthe Judge still has. 
to decida whether he will accept it or refer 
the case and if referred the trial is. 
continued in the High Oourt. By using the 
diaries for the purpose of determining if 
he would.refer the case the Judgeis using 
them for the purpose of the trial. This 
point has no substance whatever, 


The next point raised is one of mise 
direction. In this case there wasan ap- 
provér and the appellants contend tat 
there is no evidence to cofroborate the 
approver as to the part taken by the 
present appellants in the dacoity and that 
“the Judge should pave told the Jury so. 
The prosecution no doubt have produced 
evidence whieh they allege corroborates the 
story of the afprover as to the complicity 
of the Present appellant in the dacoity, 


(1) 73 Ind. Cas 773; 50 O. 872; 37 O, L, J:595;24 
‘Or, L. J. 617; A. I. R, 1923 Gal. 724, Ww. 


E 
i 


Ü . 
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The appellants contend, however, that 
_the evidence does not raise any inference 
“whatever as to the complicity of the pre- 

sent appellants in tHe dacoity. The ap- 
pellants now contend that the Judge must 


‘determine whether a particular piece of. 


evidence does or does not corroborate the 

story of the approver as to the complicity 
-of the accused persons and then tell the 
Jury that such and such evidence does 
corroborate the approver with regard to the 
‘complicity of the accused, 

It has been held that it is the duty of 

.the Judge to determine whether any evi- 
‘dence has been gtven on which the Jury 
can properly find the question for the 
"party on whom the onus of proof lies. [See 
Emperor v. Upendra Nath Das (2). See 
also Ryder v. Wombwell (3) ] 

From this no doubt the principle may 
‘be deduced thatitis forthe Judge to de- 
termine whether there is aly evidence 
that does corroborate the story of the ap- 
‘prover so far as the complicity of the pre- 
‘gent appellants is concerned. 

- In Ryder v Wombwell (3) this has been 
described as. a preliminary. question 
mn is one of law for the Judge to de- 
cide. 


Speaking for myself, I have the greatest 


"diffculty in understanding how the ques- 


“tion whether one fact is corroborated by 


- another fact ean be anything but a ques- 


‘tion of fact itself. 
The approver states as a fact that a 


' gertain person went with him to commit a 


daeoity. Whether this approver and this 
' person went to commit a dacoity isa ques- 
‘tion of fact. That the approver makes 
the statement in Court is a fact. That 
another person saw the approver afd the 
said person at a certain place ia a fact. 
-It is this fact that is sought to be used to 
corroborate either the statemebt of the 
‘approver which is itself a fact that the 
person went with him to commit ‘a dacoity 
-orit may be said to corroborate the fact that 
-the approver and the said person went to 
*ebmmit a dacoity. In either case it is a 
fact which is used to corroborate another 
fact. In any view of the case both are 
statements of fact and a statement of fact is 
itself a fact. Whethprone fact coprobo- 
_yates another would seem to be a question 
of fact. However, the princ$ple that guch 
-a question is one of law has abparentlyebeen 
s -* 


2) 30 Ind. Cas. 113; 19 O. W, N.653; 21 O. L. J. 
AA D Idi. B). ue bui d 
* (3) (1869) 4 Ex, 32; 38 In J. Ex, 8; 1 T, T. 491; 17 
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adopted by our Courts and, I am obliged 
to follow it. ,In the present case there was 
etidence that might, I think, be held to cor- 
roborate the approver's statement as to the 
complicity of thes¢two appellants. There - 
is the statement of Ainuddin Jamadar that 
on the day of the occurrence he saw Rehab: 
ali and*Jabbar with the approver Oli 
at Pauli Ghat. The Ghatis about 3 miles 
from th place of occurrence and some 6 
or 7 miles from the appellant’s house, 
The Jury mbght*be justified in holding that 
this fact did corroborate the story of the 
approver as to the complicity of the two ap- 
pellants in the dacoity. 


It cannot, therefore, be said that there 
was no evidence to go to the Jury which 
would corroborate the evidence of the ap- 
prover as to the complicity of these ap- 
pellants in the dacoity. 

In my opinion the appellants have failed 
to prove anything which could be con- 
strued as a misdirection or a point of 
law which the Judge has wrongly decid- 
ed, The appeal must, therefore, be dismiss- 


ed. 
-Lort Williams, J.—I agree generally 
with the conesusions at which my learned 
brother has arrived and I have nothing to 
add on the two first points, With regard 
to the third point, the law in this country 
aflecling the evidence of accomplices is 
contained in ss. 133 and 114, Ill. (b), Evi- 
edence Act. These two sections read to- 
gether coincide with the tule formerly 
observed in England, and laid down in 
India prior tothe .passing of the Act. In 
England the permission given by law to 
the Jury to presume that an accom plice's 
evidence is unworthy of credit, has in 
practice, owing to growing experience of 
the unrebiability of such evidence, gradually 
become a duty to treat it as such, except 
in very exceptional cases. And this rule 
of practice has been followed so universal- 
ly that it has become almost a rule of laws 
and according to Taylor on Evidence, and 
“other authors deserves all the reverence of 
law. In accordance with this rule Haglish 
Judges have directed Juries, and any omis- 
sion so to do, would be a ground for 
setting aside the conviction. In India I 
find that a similar procedure has been. 
adopted. lt has keen laid down in High 
Court Proceedings, 20th March, 1868 (4), and 
in a number of other cases, thattne proper 
course for a Judge is to inform the Jury 
that thereis no rule in law prohibiting the 


(4) 4 M. E. O. Re App. 75 2 Wair 798, 
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conviction of an offender upon the uncor- 
roborhted evidqnee of an accomplice but 
thabasa rule of practice it is considered 
unsafe to convict upon such evidence and 
then to poiat oft ciccumstancas, if any, 
‘in the particular case, for relying upon 
the evidence, and the omission so to caution 
the Jury was in Queen-Empress v. Árumuga 
(5) held to be & misdirection requiring. the 
reversal of the vesdict, and in magy other 
cases has been held to be an error law 
justifying such reversal. 3 

This seems to må in effeet'to "amount to 
a direction in accordance with the pre- 
sent English practice, viz., that the Jury 
ought to draw the presumption that an ac- 
eomplieé's evidence is unworthy of credit, 
unless there are some exceptional circum- 
stances in the case which rebut that pre- 
eumption But this does not seem to me to be 
in accordance with s. 114, Ill. (b), Evidence 
Act, and when law has been codified, it can- 
not be modified gradually from day to day as 
the changing circumstances of a commun- 
ity require, by rales of practice made to 
meet those imperceptibly changing condi- 
tione. Any modification, however small, 
must be made by the Legislature, when a 
suitable opportunity arrives. 

In a trial by Jury it is the function of the 
Jury to find the facts upon the evidence 
laid before them and for that purpose to be 
guided by the law which is. applicable, and 
it is in all cases the duty of the Judge 
to point outto them that law. Phear, J., 
Queen v. Sadhu Mundul (6) The law of 
evidences is part of the general law. The 
question as to what is, oris noi evidence, 
that is to say, what amounts or does not 
amount in law toevidence is a question of 
law, to be decided by the Judga, as is the 
question whether there is any evidence in 
jaw to goto the Jury. E 


Similarly the question as to what is or 
is not, what amounts or does not amount 
to corroborative evidence in law isa gues- 
tion of law to be decided by the Judge, 
It is not all evidence corroborating the 
accomplice’s story, which comes within the 
rule requiring corroboration. The corrobo- 
ration indicated in s. 114, IH. (b) is cor- 
roboration in material particulars and 
these particulars must be such as to con- 
nect or identify each of the accuged with 
the offence. "This part of the law of evi 
dence has been the subject of avery large 
number. of- Indian decisions, and the 
Baglish cases have bsen reviewed in E. v. 

(5) 12M. 196; 3 Weir 519. E 

(6) 21 W. R. Or. 69... . 
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Baskerville, (T). The heading of that case 
is as follows:— 


“Whereon the trial of an accused person ` 


evidence is given against him by aa accom- 
plice, the corroboration which the common 
law requires is corro‘oration in some mai- 
eria] particular tending to show that the | 
accused committed the crime,charged. 1t 
is not enough that the corroboration shows 
the witness to have told the truth in: 
matters unconnected with the guilt of the 
accused.'’® 

In other words, ‘the corroboration must 
be in some material particular implieat- 
ing the accused. As wag said in R. v. 
Farler (8) and Queen v. Ilahi Bux (9) ande 
other cases, aman who has been guilty of 
a crime himself will always be able to: 
relate the facts of the case“ and if the con- 
firmation be only on the truth of that 
history, without identifying the persons,. 
that is no corgoboration at all. Oonsequent- 
ly, just “as it is the duty of the Judge to 
direct the Jury” as to what portions of the 
evilence amount to evidence in accordance 
with law, and to lay before them such evi- 
dence only and to direct them to reject 
any evidence which may~have been given 
but which does not amount to evidence in 
accordance with law,similarly itis the duty of 
the Judge to direct the attention of the Jury: 
to those portions of the evidence confirming 
or corroborating the accom plice'sstory which 
do or do not fulfil the requirements to 


which I have already referred. There are 


several Indian decisions on this point in- 
cluding one in MRatanlal’s Reports at 
page 840. But the Judge must not tell the 
Jury that such or such witness doés in fact 
corroborate the accused. That is the func- 
tion of the Jury and depends upon whether 
they believe the witnese or not. And though 
an omission to direct the attention of tha 
Jury to thoge portions of the corroborative 
evidence which amount: to corroborativa 
evidence ig law would only bea non direc- 
tion—it is a misdirection if the Judge 
pointe out to the Jury certain portions of 


ghe evigence as fulfilling the requirements, . 


already stated, when in fact they do not do 
go. Onthis question there isa case which 
is directly in point, viz, Jamiruddi Masalli 
v. Emperor (10) decided by Prinsep, J., arid 
Stephem J., the head-mote of which reads 
asfollows — . 


. e 
(7) 1940) 2 K.B 658; KOL. J. K B.28; 115 L.T. < 
453: J. P. 1.6; 60 S. J. 898,- e : 

(8) (1837) 8 Car. & P. 106; 123 E. R.A. - 

(9) 5 W.R Or. 80; B. L. R Sup. Vol, 459, 

(10; 29 ©, 782; 6 O, W. N. 553. f 
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“A Sessione Judge in laying the evidence some powder was lying on the ground. Banu 
of.an approver before the Jury stated in Talukdar (P. W. No. 18) shys that on the’ 
his charge: ‘If you think that the approver's ni&htof the dácoity he went tosee hia paddy- 
story is worthy af cfedit in itself, you field when he saw 15 or 46 men seated on 
have to consider whether it has been cor- ths bank of the river.” i 
roborated on material points’, and then, It is clear that neither of these pieces. 
after describing what in hisopinion were of evidence implicate any of the accused 
"the points of dorroboration,’ told the Jury and certainly not either of the appellants. 
that the above ars the points on which They do not amount, therefore, to cbrrobo- 

' the evidence has been gorroborated,and  rative #dence in the sense to whichI 
that corroboration is full and gomplete, have already referred. Moreover this 
if you believe it. You have toconsider method of e directing the Jury is apt to 
these points and decide, whether the mislead them as to the corroborative evi- 
approver has been corroborated in material dence existing against each individual 
Points, and, if yourfind thai to beso, then you prisoner, and to suggest that evidence 
have in his story sufficient evidence to con- which exists against some is evidence 
nect all three accused with the crime:’ Held, against all. 
that this wasnote proper way to place the For these reasons, in my opinion, the 


case before the Jury". Judge has to this extent misdirected the 
The Sessions Judge should have told the Jury. ] 


` Jury that, although the law permitted them . In other respects, however, hischarge is 
io conviet on the uncorroborafed evidence satisfactory—though to my mind—overload: 
of an accomplice, it was not the practice of ed with detail and repetition which is apt to 
our Courts, which have consistently held confuses Jury. Moreover he has to a large 
that it was not safe or proper toconvict extent discounted the misdirection to which 
on such evidence without some corrobo- I have alluded, by correctly directing the 
ration sufficient to connect each of theaccus- J ury on the same points in other parta of 
ed with the offence committed. With this his lengthy charge, and asin fact there 
caution the Sessions Judge should.have was sufficient corroborative evidence in law 
laid before the Jury the evidence corrobo- against the two appellants—that is to say, 
rating the atatement of the accomplice. evidence corroborating the accomplice in 
The nature of the corroborative evidence some material particulars implicating the 
must be confirmatory ofsome of the leading accused and as it must be remembered that 
story of the approver as against the parti- it is not necessary that the accomplice 
cular prisoner. should be corroborated inevery material 
| This is exactly what the learned Judge particular, I do not consider the misdirec- 
has done in the present case and whathe tion so serious as to necessitate setting 
must not do. He says on page. 12 of my aside the conviction. I agree, therefore, 


copy of his charge:— s ] that this appeal ehould be dismissed, 
. "I shall now stare the facts in which the A. Appeal dismissed, 


approver has bean corroborated? “The 
statements of Oli which have been corrobo- _ 

rated are stated below," and he proceeds . 
tolay before the Jury much that does not 

amount to corroborative evidence of the 

kind required by law viz., evidente implicat- CALCUTTA HIGH COURT, 
ing the accused. I need only give one Oivin ArPEAL No. 101 oF 1926. 
instance outof many. ‘he learned Judge July 10, 1928 


— ekan. 


' Sn item 5 on page 13 sets out Ol?'s state? Present:—Mr, Justice Page and 
ment as follows :— i | Mr. Justice Mallik,- 
“Near Narinda they sat on the river bank, CHAIRMAN or MUNICIPAL 


took pan and cigarette and gotready for COMMISSIONERS, CHITTAGONG— 
the dacoity." sg ze DEFEND.NT— APPELLANT 
(Oli is referring here to himself and $ versus 
the other accused persons including the ASSAM BENGAL RY. Co. Lo, —PLAINTIER 
.two appellants). Then tie learned Judge RESPONDENT 
seta ot the "evidence in corrobération” as Specific Relief Act (I of | 1877), s. 42—Suit to 
follows: " enforce right to be in voters’ list —Conditions requisite 
"The investigsting Sub-Inspector says not fulfilled—Declaration of status as voter, granting 


ry Go. 
that he found a.kowta on the river bank— “jn asuit te enforce tha plaintif's right to be on 


í 
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the register of voters for an election, the’ plaintiff 
cannot be granted a mere declaration that he has 
the status of votér where he his not fulfilled the 
conditions which must be fulfilled im order that pe 
should be entitled, if otherwise qualified, to have 
his name inserted ifa voters’ list inasmuch as’ the 
prayer for declaration in such a case is merely 
ancillary tothe main relief sought, namely, that tlie 
plaintiff's name should be in the register. 


Appeal from a decree of the "District 
Judge, Chittagone, dated the 12th August, 
1925, f i 

Messrs. Chandra Sekhar Sen and 
Sachchida Nanda’ Roy, for "the" Appellant, 

Mr. Nripendra Chandra Das, for the 
Respondent. 

JUDGMENT.—This suit was brought 
in order to enforce the plaintiff's right to 
be on the register of voters for the election 
of Commissioners of Chittagong to be held 
in March, 1925. All these proceedings 
have become merely academic in the events 
that have happened, because there was a 
fresh election for the Commissioners of 
Chittagong in 1928, and for the purposes 
of and prior to that election the plaintiff's 
name was inserted in the register of voters. 
The learned Additional District Judge, 
from whose decree the present appeal is 
brought, foundas a fact that the plaintiff- 


. respondent had not complied with the 


rules which would entitle his name, if other- 
wise qualified, to beiaserted in the register 
of voters. It is conceded by the respondent 
that that is & finding of fact which, in 
second appeal, we are not at liberty to 
re-:onsider. The learned Aiditional Dis- 
trict Judge, having arrived at the finding 
of fact that the plaintiff hal failed to fulfil 
the coaditions prezaleat to having his 
name registered ought to have dismissed the 
plaintiff's suit. The plaintiff claimed a 
declaration that he was qualified to have 
his name inserted as a voter inthe register; 
but he only sought that declaration for the 
purpose of obtaining an order upon the 
Onairman of the Municipality to. insert his 
name in the register of voters; as he had 
not complied with the conditions which 
must needs be fulfilled in order that he 
should be entitled, if otherwise qualified, 
to have his name inserted, he would ba not 
entitled to a declaration that he had the 
status of a voter, which was merely ancillary 
to the main relief which he sought, 
namely, thate his name should be in the 
register. ° 

Io these circumstancgs we are not dis- 
posed to consider the question as to whether 
the plaintiff was qualified to be a voter at 
the election of the Commissioners of 
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Ohittagong; and wea express no opinion 
upon th» question oae way 'or:the other, 
Taat is a matter which may arise for 
consideration if and when his qualifi ation 
is challeage! hereaftér. Ir issutficient for 
the disposal of tnis suit to hold that 
whether he was qualified to be a voter .or 
not, he was not entitled in the events that 
happened to have his name irtserted in the 
register of voters for the election of 1925, 

The result is that the appsal is allowed 
and the plaintiff's suit dismissed. There 
will be no order as £o costs. 

ds Appeal allowed, 


— 


CALCUTTA HIGH COURT. 
Civin Runs No. 447 or 1928 
e July 11, 1928. 

.  Preseni:—Mr. Justice Mitter. 
Srimati MANIKYA BEWAC-PLAINTITE— 
PEriTIONER 
versus 
PUSHPA OHARAN MAJHI AND OTHERS 
Darenoants—Oprosite’PartiEs. 

Limitation Act (IX of 1908), 9. 19—Acknowledgment 
of liability essentials of—Ackngivledgment by guardian, 
validity of —Contract Act (I Xof 1872),8,25—Guardian's 


-power to promise to pay barred debt. 


The pla/ntif had deposited &' certain sum of 
money with defendant No 1 and the father of 
defendant No. 2. In a suit for partition instituted 
by the mother of defendant No. 2 as his guardian 
against defendant No. 1, the latter admitted the 
deposit in the written statement and in the award 
which was made in the suit the defendants were 
made equally liable for the deposit and the award 
was accepted by the parties by a joint petition. 
In a suit by the plaintiff for the recovery of the 
deposit within eight years from the date of the 
P i D th h 

Held, that the written statement of defe 
No. 1 coupled with the award and the ju eer 
tion amounted to a promise by defendant No.1 to 
the plaintiff so pay the amount of the deposit and 
that the suit against the defendant No 1 was not 
Lesa P Aree : : 

(2) rhat the joint petition put in b 
of defendant No.2 was nota pepe aa NAE 
ment asit did not state the amount of liability fh 
respect pf which she acknowledged the liabilit et 
defendant No. 2, and that the sujt ‘wag barred i 
against detendanit No. 2. ] 

e guardian of an infant has no r 
: pen mithin px Wening of S os rg 

ontract Act to pay a debt which i 
DAY of Limitation, 4 e AcE barred by the 

t is not necessary under s, 19 of th imitati 
Act that an acknowledgment of liability eho ation. 
made"in a document to which the creditor j : 
parjy.° e a. 
aniram Seth.v. Seth Rupchand (1), referred to 
Rule against a decree of the Small 


Oanse Court Judge, Dacca, 


204 . 
Mr. Jatish Chandra Guha, for the Peti- 
tioner. " - 
Mr. Bepin Chandra Dose, for the Op- 
posite Parties. . nn 
JUDGMENT. — This Rule was issued 
on the opposite party who are defendants 
Nos. land 2 inthe suit to show cause why 
the judgment and decree of the Small 
Cause | ourt at Dacca dismissing the suit 
of the plaintiff who is the petitioner before 
me should not be set aside. It appears 
that plaintiff deposited the sum of Rs. 500 
with her relations who are defendant No, 1 
and the father of defendant No. 2, The de- 
fendants refused to return this money and 
this has given rise to the cause of action 
efor the suit. The Small Oause Court Judge 
found on the evidence that plaintiff had 
deposited the monsy in question with defend- 
antNo. 1 and thé father of defendant No. 2 
but dismissed plaintiff's suit on the ground 
of limitation. It appears thatin a suit for par- 
tition which was instituted byethe mother 
of defendant No. 2 as his mext friend a 
written statement was put in by defendant 
No.1 in which h»admitted this deposit by 
the plaintiff. In the partition suit the 
matter was referred to arbitration and an 
award was made on 0th September, 1924, 
by which theliabilities of defendants Nos 1 
and 2 were decléred in equal shares with 
regard to whatever was the deposit made 
‘by the plaintiff. The amount of the deposit 
was not stated in the award. That award 
“wasaccepted by 8 joint petition to which both 
defendant No. land the mother of defend- 
ant No. 2 who is said to be his lawful guar- 
dian were parties. So far as the liability of 
defendant No. 1 is concerned it seems to be 
clear that the written statement which 
was put in by defendent No. 1 coupled with 
the award and the petition of llih Sep- 
tember, 1924, amount to a prmise to pay 
the- debt which was due to plaintiff by 
reason of the deposit. The suit was in- 
stituted within three years from the date of 
the joint petition which was put in on llth 
September, 1924. Consequently limitation 
could be saved if Art. 60, Limitation Act 
as held to apply. Article 60 is the proper 
rticle applicable seeing that plaintifi's 
own case is that this was money which was 
deposited with defendant No.1 and father 
of defendant No.2 under the agreement that 
this money was payable on demand by 
her. So far as. defsndant No 1 is concerned, 
as I have already said, limgtation is saved 
by reason of the acknowledgment m&dg in 
the written statement and the subsequent 
joint retitionêf 11th September, 1924, The 
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decree of the Small Oause Court Judge 
in so far as it dismissed plaintiff's suit, in 
its entirety must be set aside There will 
be a decree against defendant No. 1 for the 
sum of Re. 250 (rupees*two hundred and 
fifty only) with mterest at six per cent,” 
per annum from the date ofthe demand 
in Magh 1333 upto the date of realization, 
It remainsto notice the argument, of the 
learfied Advocate for the petitioner that the 
suit. shld also be decreed against defend- 
ant No. Z. It appears that defendant No. 2 
is an infant, There was a demand for 
this debt during the lifetime of his father 
Madhu Majhi. The father is said to have 
died six or seven years prior to the 
institution of the suit and it was not open 
tothe guardian of the infant to make a 
promise within the meaning of s. 25, 
Contract Act as according to the findings of 
the learned Subordinate Judge the debt of 
the plaintiff was barred by the Statute of 
Limitation. It is said, however, that this 
petition of llth September, 1931, was put 
in at a time when the claim had not become 
tarred by the Statute of Limitation. It 
appears to me that the petition standing 
by itself taken with the award is not a 
properacknowledgment within the meaning 
of s. 19 read with s. 21, Limitation Act. . 
Thesum showing the liability of defendant 
No. 2is not mentioned. It is true that in 
that award the present plaintiff was not. a 
party but it is not necessary in view of 
ihe decision of the Judicial Committee 
e oi the Privy Council in the case of Maniram 
Seth v. Seth  Rupchand (1) that the 
acknowledgment should be made in a 
document to which the plaintiff need be a 
party. Howeverthat may be, it appears to 
me that the acknowledgment was not a 
proper acknowledgment as it did not state 
the amount of liability in respect of which 
‘the guardian of the defendant acknowledg- 
ed the liability of defendant No. 2, 
In these circumstances the suit will be 
dismissed sò far as the liability of defendant 
No.2 is concerned. There will be a decree, as 
I have already said, against defendant No. 
*1 for asum of Rs. 250 (rupees two hundred 
and fifty only) with interest at six per 
cent. per annum. The Rule is made 
absolute to this extent. There will be no 
order as to costs. 


NE , R le partly made absolute. . 
(1) 33 C 1047; 33T. A. 165; 4 O. L. J. 94; 8 Bom L. 
R 501; 10 CO. W. N. 874 1M L.T, 199; 3 A. I.. J. 525; 
16 M. L. d. 300; 2 N. L. R. 130 (P. C.). 


| 
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CALCUTTA HIGH COURT. 
Ciri Appgay No 1416 or 1325. 
May 3, 1920, ^: [ 

Present; —Sir George Claus Rankin, Kr., 

Vhief Justice, and Mr. Justice Mukherji, 
JOGESH OHANDRA KUNDU AND OTHERS 

—DREFENDAN18— APPELLANTS 
versus 
RADHA GOBINDA RAI AND OTHERS .. 
—Pratntirf3a—» REsPORDENTS. 

Bengal Tenaney Act (VIII of 1885), M; 
Foreclosure of tenancy—Presamption of abandonment 
—Burden of proof—Transferee's right to plead 
jus tertii of transferor 

Where & tenant has mortgaged his holding and 
the mortgagee . has foreclosed and obtained posses- 
sion through the Court, the Court should ordinarily 
infer that thera has been an abandonment such as 
entitles the landlord to re-enter and the burden of 
proof is on the tenant to show why the inference of 
abandonment should not be drawn 

Dayamoyi v. Anandu Mohan Roy (1), applied. 

Where the transfer is of a part only of the hold- 
ing, or not by way of sale, the landlord, though he 
has not consented, is not ordinarily entitled to 
recover possession of the holding unless there hag 
been (inter alid) an abandonment, 

The mere fact that the mortgagee had after 
foreclosure and ` obtaining possession allowed the 
mortgagor to live in a house in the holding till his 
death, is not sufficient to rebut an inference of 
abandonment which arises under such circumstances. 


The transferee of a tenancy who is sought to be 
ejected by the landlord onthe ground of abandon- 
ment of tenancy can set up the justertit of the 
transferor. 


ny 


Appeal from the decree of the Sub- 
Judge, Dinajpur, dated the 8th April, 
1925. | 


Messrs Gunada Charan Sen and Prafulla 
Chandra Nag, for the Appellants. 


Messrs Dwarka Nath Chakravarti and 


Asita Ranjan Ghose, for the Respondents. 


Rankin, G.. J.—This is a suit by a 
eemindur against certain defendants, who 
are now the appellants before us. But 
about the lands in schedule 2 for which the 
lower Appellate Court has given the plaint- 
iff a deeree, no question arises here. The 
question that arises is with regard to the 
laads of Schedule 1 to the plaint, and it ap- 
pears that those landa were originally covered 
by a non-transferable occupancy holding 
of which the tenant was one Beng Mandal. 
lt further appears that this tenant Beng 
Mandal in 1907 granted a mortgage over 
this holding te.the ‘defendants, It also, 
appears that the defendants ‘sued ani ob- 
tained, a foreclosure decree and taat in 
1914 aad later on in ly2f they. obtdined 
symbolical delivery of possession through 
Oourt. Some question. has been raised 
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asto the delivery of pos8essiop in 1921, 
But there was delivery of possession in 
1921 as appears from the document which 


on. In these circumstances the question 
arises whether or not there was an aban- 
donment of the tenancy. by Beng Mandal 
some time prior to January 1922 when the 
plaintiff instituted his suit. On that ques- 
tion it appears to me that. our first resort 
should be to what «is laid down by the 
Full Bench in the ease of Dayamoyi v. 
Ananda Mohan Roy (F) and the principle 


that is there laid down is this that 
where- the transfer is a sale of the 
whole holding, thelandlord, in the 


absence of his consent, is ordinarily 
entitled to enter on the holding; and the 
first question is whether ‘there is any 
difference in the case between a sale of the 
whole holding and the case of a person 
who has granted a mortgage where the 
mortgagee has subsequently foreclosed and 
been given possession by the Court.. In 
my opinion there can be no distinction 
between those two cases. The present is 
not mere case of mortgage any longer. 
Accordingly it seems to me th&t we must 
apply the principle that ordinarily in these 
circumstances the Court will directly infer 
that there has been an abandonment such 
as entitles the landlord to re enter. It ap- 
pears from the statement of the principle 
given bythe Full Bench that this infer- 
ence of Jaw—while itis an inference of law 
on the same line as those laid down hy s. 
87, Bengal Tenancy Act—is not of itself a 
direct application of that section.The state- 
‘ment goeson to say that where the transfer 
is of a part only of the holding, or not by ` 
way of sale, the landlord, though he has not 
consented; «is not ordinarily entitled to 
recover possession of the holding unless 
there has been (inter alia) an abandonment 
within the meaning of the section. 


Applyingthose principles what appears, 
inthe present case is.this: Taking the 
matter asin 1921 when for the second time 
delivery af possession was obtained from 
the Court, it appears that for about a year 
after that Beng Mandal himself was allow- 
ed to remain in the house or homestead, 
He appears to "have died in about a 
year’s tinfe. Secondly, the question arises 
as regards certainof the lands of the hold- 
ing that*bad been fub-le& by Beng Mandal 
to tenantS, “As regards them, the delivery 


(1) 27 Ind. Cas. 


61; 42 O. 112; 18 C. W. N, 971; 20 
Q. L. J. 52 (FB). abe 


"966 ; 


-of possession would immediately put those 
tenanta in the position of having attorned 
“to the defendants, Thirdly, the question 
arises as to whether or not any of the lands 
which Beng Mandal used to cultivate con- 
tinued to be cultivated either by him or by 
his sons or heirs. On that point the Oourts 
have differed. The learned Subordinate 
‘Judge has taken the view that it is not 
proved to his satisfaction that after the 
‘delivery of possession'in 1921 Beng Mandal 
was in possession of any othef land of the 
jote at all. It appears also from the 
Muneif's judgment that what seems to have 
happened wag that Beng Mandal hung on 
in the house until he died and that his 
aons and heirs removed here and there at 
other places, and in these circumstances 
we must take that finding of fact to be 
that itis not proved that Beng Mandal was 
in possessoin of any of the other lands. 
It remains, therefore as a special 
matter for consideration in this case to take 
note of the fact that the tenant was allowed 
to goon till he died in a space of about a 
year inthe house. One has to ask oneself 
whether that is a circumstance that would 
remove this case as a matter of law from 
the ordinary category. In my judgment 
that would not*be sufficent in itself to show 
that Beng Mandal who had mortgaged, 
who had been foreclosed, who had allowed 
symbolical possession to be obtained 
against him was still professing or intend- 
ing to discharge his responsibility to the 
zemindar treating himself as responsible 
-for the rent. J see no reason because of 
that fact which is readily explained by the 


| permission of the defendants to say that 


the ordinary inference of abandonment 
should not be drawn, In that view of the 
case the learned Subordinate Judge is right 
in putting the burden upon the defendants, 
Once itis shown that they are mortgagees 
who have foreclosed and taken possession 
I think that the buide : of preof is on the 
"defendants to show why the inference of 
abandonment should not be drawn; and as 
they have not managed to show ¢hat there 
was any occupation of the lands it seems 
to me that the learned Subordinate Judge's 
judgment should be upheld. . 

Mr. Dwarka Nath Ohakravarti as part 
of his argument endeavoured to *maintain, 
ifi rightly understood po, that in this 
case the plaintiff coul 
the defendants short of showing “that the 
interest of the original tenant Beng Mandal 
had come to an end. see no reason to 
alter my opinion or to change what I have 
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said inthe case of Rammesh Chandra Mitra 
v. Daiba Charan Das «(2). It was con- 
tended ethat under Dayamoyis case (1) 
because a transfer was valid between the 
transferor ang the transferee, therefore, 
when the landlord came to sue the trans- 
feree on the ground that he was a mere 
tregpasser and had no title, the trespasser 
was in this position that he could not assert 
anyetitle and still could not deny that the 
-whole of the tenant's title had vested in 
himself and, therefore had left the trans-. 
feror. It is said that in these circumstances 
the transferee could not set up jus tertii of . 
‘the transferor. 

With the greatest possible respect I dis- 
sent from that principle. Itseems to me to 
be a perversion of the true principle. If 
the landlord can say tothe transferee “you : 
have got no title” the transferee can retort 
to the landlord upon that basis; and it ia for 
the landlord to show that he hae an im- 
mediate right to possession; hencelam 
.wholly unable to see that short of showing 
abandonment a suit of that character can 
succeed at all. - 

In this case, -therefore, I think that 
under Dayamoyi’s case (1) the zemindar 
succeeds in' showing abandonment, and I 
-think, therefore, that this appeal should be 
-dismissed. 

I do not think that it would be reason- 
&ble at all to send the matter back for 
any further investigation. Jt seems to me 
reasonably clear that the Subordinate Judge 
took a view upon which the principles of . 
law whieh I have endeavoured to state are 
applicable. 

This appeal is dismissed with costs. 

Mukerji, J.—I agree. 

A Appeal dismissed. 

(2) 78 Ind. Cas 497; 28 C. W. N. 602; 39 O.L. J. 
356; A. I. R. 1924 Cal. 900. 
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CALCUTTA HIGH COURT. 
_OxtminaL Ravision No. 1093 oF 1928, 
November 7, 1928. 

Present :—Mr. Justice Costello and 
Mr. Justice Lort- Williams. 
PANCHU GOPAL SHA W — PETITIONER 

. versus * 
EMPEROR--O»»osrTE Paw v. 
Calcutta. Suppresgion of Immoral Traffic Act (XIII 
of 1928), s. 4—‘Girl’, meaning of —Married girl under 
sixteen years, whether within Act—Scheme of Act 
—Bengal Children Act (II of 1922), s. 81--Scheme of 
Act—Protection of minor females. 
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‘'Thereis po limitation placed on the meaning of 
the word ‘girl’ as used jn s. 4, Calcutta Suppression 
of Immoral Traffic Act. Therefore, the Agt applies 
whether the female in question ismarried or un- 
married. The whole mater turns not on the status 
of the female from the point of is i of marriage or 
not marriage but on the question otage. [p. 268, col. 
1 


Í he Calcutta Suppression of Immoral Traffic Act 


and the Bengal Children Act ere really parte and 
parcel of a seheme of legislation designed for the 
protection of children and particularly for the pro- 
tection of female minors. Both these Acts apply to 


females under the age of sixteen yeare whether they 


“have gone through’ the. ceremony. of marriage 
and become legally married or not. fp. 267, col, 2.] 


Criminal revision against an order of 
the Honorary Presidency Magistrate, 
Calcutta, Juvenile Court, dated the 11th 
August, 1928. . : 

Mr. Sures Chandra Talukdar, for the 
Petitioner. 

' Mr. Khundkar (Deputy Legal Remem- 
brancer), for the Crown. 


JUDGMENT, 

Costello, J.—Tbis was a Rule obtained 
on behaif of one Panchu Gopal Shaw who is 
said to be the husband of one Sakuntala who 
isafemale child under the age of ‘sixteen 
years. I use the expression “ female child” 
advisedly because the question that falls 
for decision in thiscase depends upon the 
right interpretation of the word “ girl" 
as used in £. 4 of the Calcutta Suppression 


of Immoral Traffic Act, 1923, which is Bengal © 


Act XIII of that year. 

The matter arises in this way, the 
learned Magistrate of the Juvenile 
Oourt, Calcutta, on: the llth August of 
this year made an order that Sakuntala 


should be detained for six years and her. 


sister Urmila should be detained for ten 
years in the Greave’s home. These pericds 


were based upon the facts that in the case of- 


Sakuntala her age was twelve years and in 
the case of Urmila some two ‘years less. 


The Magistrate is obviously desirous that. 


these two children should remain in the home 
until they attain the ageof eighteen years. 
The Magistrate made the order because, 
as he says the evidence adduced before 
him satisfied him that they should be dealt 
under the provisions- of the Caleutta 
Suppression of Immoral Traffic Act. The 
"order which he made under the provisions 
'-ofs. £ofthat Act which provides jn effect 
that the Comrhissioner of Police or ceritain 
other officers may remove a girl apparently 
“under the age of sixteen years from a 
‘brothel and the girls so removed may be 
.detained in suitable. custody. until she 
‘attaine the age of. eighteen years; that is 
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‘provided -by sub-s, (2) of that section. 


Having made that order the learned 
Presidency Magistrate made a further ord er, 
namely, that the present petitioner Panchu 
Gopal Shaw should be brought before the 
Oourt in order that he might be dealt 
with unders, 3Lof the Bengal Children 
Act, 1922. By that section it is. provided 
that the Court which makes an order for 
the committal of child or young person to 
suitable custody may” order the parent or 
other person fiable to maintain the young 
person to- contribute to her maintenance, 
if able to doso. The: learned Presidency 
Magistrate was of opinion that he. had 
power to make an order directing that the 
husband of Sakuntala should be required 
to contribute to -her maintgnance while 
she was detained in the Greave's Home. 
This Rule was issued by us because we 
thought that it was desirable that we 
should hear argument upon the ques- 
tion as to whether or not the provisions 
of s. 4 of the Calcutta Suppression of 
Immoral Traffic Actcould be made to apply 
tothe case where the child in question 
happened to be married. I invited the 
learned Advocate for the petitioner to direct 
our attention, if he could, to any provision 
either in the Calcutta *Suppression of 
Immoral Traffic Act, 1923, or in the Bengal 
Children. Act 1922 which in any way 
limited the meaning of the word “ girl" ag ` 
used in s. 4 of the Oaleutta Suppression of 
Is moral Traffic Act and he was in fact 
unable to do anything of the kind. There 
is no limitation, in my opinion, placed on 
ihe meaning of the word "girl" as used 
in that section. It may perhaps be said 
that in ordinary speech the use of the word 
implies that the person referred to is un- 
married. But obviously the primary 
meaning of the word is a young female 
human being. Indeed theearlier meaning 
of the word was a human being of either 
sex. But, generally speaking, the word 
"girl" simply meansa young female ; ang 
when one reads sub-s. (1) in conjunction 
with -sab-s. (2) the matter becomes e 
abundantly clear, because sub.& (2) uses 
the expression “lf satisfied that the girl 
is under sixteen years. of age.” The 
Oaleutt& Suppression of Immoral Traffic 
Act, 1923, and the B&ngal Obildren Act 
1922, are really part and parcel of a 
schem& of legislation designed for the 
protection»: of children and particular- ° 
ly for the protection of mingr females, I 
see no reason at all for ascribing to the 


.word "girl" any such limitation as the 


268 . 


learned Advoc&te for the petitioner has 
invited us to put upon it. 

In my opinion the Act applies whether 
the female in question is unmarried or is 
married and the whole . matter turns not 
on the status of the female from the 
point of view of marriage or not 
marriage.but onthe question of age. Itis 
quite true that in certain cases it may 
happen that it would be a hardship that 
a husband who wants to have his 
wife in his custody should not be 
allowed to have het with him. But it 
seems to me very unlikely that such a 
case would really occur because he would 
have had an opportunity of putting his 
case belore the Magistrate who deals with 
the matter that is provided in the Bengal 
Children Act and it would be a question 
whether it was desirable in the interest of 
the young female that she should be placed 
in a suitable custody othersthan that of her 
husband or whether she should be handed 
over to her husband. The material ques- 
tion in this claes of cases is the fundamen- 
tal one of whether or not the female child 
concerned is living in such circumstances as 
to bring “her within the terms of s. 4. 
If the Magistrate is satisfied that the cir- 
cumstances are such that she does come 
within the ambit of that section then, in 
my opinion, he is certainly entitled to 
make the order that he did. I do not 
think that we are really concerned with the 
facts of the case, because I think the Magis- 
trate has found quite clearly that the 
circumstances of this case are such as to 
justify him upon those facis in making the 
order which he thought fit to make. — ' 

On the other side, the matter is this—the 
whole purpose and the obvious design of 
this Act would be defeated if the limita- 
tion which we are invited to put upon the 
word "girl" were put upon. it by this 
Court, as it would then be easy for a 
person who desired to live on the im- 
Snoral earning of young girls to marry them 
solely for the purpose of enabling him to 
put himself outside the provisions of the 
Statutes and tosetthe whole law at de- 
fiance. Personally I have no doubt whatever 
that both these Acts apply to females under 
the age of sixteen years whether they hap- 
pened to have goné through the eeremony 
of marriage and become legally married 
ornot. That being the eosition this Rule 
must be discharged. e 2s 

Lort-Williams, J.—1 am not prepar- 
ed to disagree. I must admit that I have 
felt considerable anxiety over thie matter, 
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because it astonishes me to find in tle case 
of a female whose husband is prepared to 
take her’ to a respectable home that a Magis- 
trate has power to deprive the husband, 
of the custody,and companionship of „his: 
wife for a considerable period in this case: 
six years. I am not altogether satisfied that 
whan the Act was passed,it was intended. 
to apply to such a càse.- Personally I any 
vergreluctant to interfere with the liberty 


- of individuals to a greater extent than is 


absolutely necessary, and to apply legisla- 
tion of'this character to persons who are. 
married, seems to me to be going very far. 
I recognise that in this country girls are 
married at an early age, but the con- 
sequences of this may be remedied more 
appropriately by raieing the permissible 
age for marriage. towever, I am satis- 
fied that the words of the Act are wide 
enough to cover the case of a married girl. 
The word ‘girl’ is defined in Murray’s 
English Dictionary asa child or a young 
person of either sex, a youth or maiden", 
Another definition is “a female child, com, 
monly applied to all young unmarried 
women". I cannot say that the word ‘girl’ 
used in this connection is inapplicable to 
achild who happens to be married. A 
further reason for coming to this conclu- 
sion is, that if the Legislature had intended 
to limit the effect of this section to 'un- 
married’ girls, it would have stated so 
specifically. For these reasons I agree that 
the Rule must be discharged. 

R. L, Rule discharged, ` 


. 
CALCUTTA HIGH COURT. 
Cıvıl Revision Case No. 630 oF 1928. 
July 30, 1928, 
Preseni;—Mr Justice Mitter. 
SASHI DULAL PYNE AND oTHERS— 
DEC#EE- HoLtpeR—PETITIONE?8 
versus 
NANDA LAL DAS AND oTBERE—ÜLAIMANT 
—OprosiTg Party 

Civil Procedure Code (Act V of 1908), s. 151, 
O XXI, vr. 68, 59, 0. XXXVIII, rv. 10—Procedure 
in claim» proceedings—Scope of gnquiry—Proof of 
*claim—Misconception of law as ground for setting 
aside previous orders. 

The procedure toy be followed in investigation of 
claims under the provisions of O. XXXVII, r 10, Civil 
Procedure Code, is the same as the procedure to be 
followed under O. XXI, r. 58 and subsequent sections ' 
of the Code,, Order XXI, x, 59 indicates the scope 


{ e è 
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‘of the enquiry under O. XXI, r. 58 and it limits 
the enquiry to this. that the claimant must show 
that at the time of attachment he had somg interest 
in or was possessed of the properties. attached.  ' 


. ee 
* A Court cannot under s. 151, (Civil Procedure. 


Code, set aside its previous order on the ground that 
it had passed it on a misconception of law.- 


' A claim was preferred against an attachment 


before judgmerft under O. XX XVIII, r.10, Civil Proce-« 


dure Code. The claim was rejected by the Court as 
mnntimely and also because the decree-holder's atih- 
ment preceded the -auction-sale, Subsequently, the 
Glaimant made an application under g. 1§1, Civil 
Procedure Code, and the application was allowed by 
e the Court on the ground that the claim petition 
had been summarily rejected because of its failure to 
take into consideration the provisions of O. XXXVIII, 


y. 10, Civil Procedure Code : s 
. Held, that the Court's order under s. 151, Civil 
“Procedure Code, was made without jurisdiction, 


Oivil revision against‘ an. orderof the 
Munsif, Third Court, Alipur, dated the 
20th March, 1928. 

Mr. Satindra Nath Mukerji, for the Peti- 
‘tioners. . ; 

Mr. Hemendra Chandra Sen, for the 
Opposite Party. "E. 


' JUDGMENT. —This Rule must be made 
absolute. It appears that the opposite- party 
‘preferred a claim under the provisions of 
O. XXXVIII of the Code of Civil Pro- 
cedure to an attachment of the disputed 
‘properties before judgment, On the 14th 
March, 1928, that claim was rejected by the 
"Munsif as untimély and on the further 
ground that the decree-holder's attachment 
‘preceded the auction-sale of the (opposite 
party. On the 20th March, 1928, an applica- 
tion was made’ by the opposite party before 


the Munsif unders. 151 of the Civil Procedure — 


Code and that application was allowed by the 
Munsif on the ground that he had rejected 
the application summarily onthel4th March, 
1928, not taking into consideration the 
provisions of O. XXXVIII, r. 10 of the Code 
of Civil Procedure. The Munsif really set 
‘aside the previous order on the ground that 


hé had passed the previous order on a mis- 


conception of the law. That certainly was not 
aground which justified him in setting aside 
thé order purported to . have been made 


‘by way of review unders. 151 of the Code. . 


His order .under s. 151 was made  with- 
out jurisdiction and must be set asidg. It 
is argued, howevef, by the learned Advocate 
for tne opposite party that even if the 
order is made without ‘jurisdiction, this 
Court is not bound to’ interfere, seeing 
that his client-had purchased these proper- 
ties in execution of a detfee- subsequent to 
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the attachment. There isp however, no 
force in this contention, for if. that. is his 
case, he. is not a person who can put in a claim 
‘under O. ` XXI, r. 5o of the-Oivil Procedure 
-Code or under the provisions of O., XXX VIII 
‚of the Code, The procedure to be followed 
in investigation of claims . under the  pro- 
visions of O. XXXVIII is the same as the 
procedure, to. be followed under O. XXI, r. 
58 andthe subsequent sections of the Code. 
Order XXI, r. 59 of the Code indicates .the 
scope of the énquiry under O. XXI, r. 58 
and it limits the enquiry to this, that the 
claimant must show that at the date -of 
attachment he had some interest in or was 
possessed of the propertiesaftached. Now 
on the claimant opposite- party's own showing 
at the date of attachment he had no 
interest in or was not possessetl of the pro- 
perties attached for the claimant had only 
‘then.adecree against the judgment-debtor 
whose properties were attached. There had 
been nosale in-execution of-that decree and 
‘consequently . it cannot be. said that the 
claimant . opposite-party had at the date 
of the attachment any interest in or that 
he had possession in the properties attached, 
‘so, on the claimant’s own case she is not 
a person who can come in under O. XXI, 
r. 58. He may have other zemedies All 
that O; XXXVIII, r. 10 says, is that the 
rights of such a purchaser as the claimant 
is, will not be affected by reason of any 
order of attachment -before judgment that 
might have properly been made. The 
order made by the Munsif‘is clearly without 
‘jurisdiction and must be set aside, The peti- 
tioner is entitled’ to the costs of this Rule. 
I assess the-hearing-fee at‘one gold mohur, 
R. L. Rule made absolute, 


CALCUTTA' HIGH COURT. 
APPEALS FROM 
j TO 1382 cr 1926, 
i s July 31, 1928, 
Present:—Justice Sir Zahhadur Rahim 
Zahid Buhrawardy, KT., and- Mr. Justice 
: Garlick, NET. 
“SURENDRA OHANDRA RAY 
. OHOUD4AURI—PLAINTSSF—APPSLLANT 


i versus 
KEDARESWAR OHOUDHURI— 
Am DESENDANT—HESPONDENT, ` 
. Bengal Tenancy Act (VIII of 1885), ss..30, 105 — 
‘Land,’ meaning of—Share of tenant in holding, whe- 
ther land—Estates Partition Act (V of 1897), 8, 81-« 
"Deputy Collector's power to split up holding; > ` 
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Though the lapd in the occupation of a tenant may 
' not be aneentive holding, it may form the subject- 
matter of proceedings unders 115, Bengal Tenancy 
Act. The word ‘land’ as used in this section may 
include a share of a co-sharer landlord and may, 
therefore, include tht share ofa tenant in a holding 
[p. 271, col. L.] . 

Under s 8l of the Estates Partition Act, the 
- Deputy Collector has the right to split up a holding 
which accordingly forms part of a tenancy under a 
partieula» landlord. The mere fact that in one of 
the plots the tenant has been given a share does 
not take away the effect of s. Sl of the Act. 
[ibid.] . 

Appeal against a decree of the Sub- 
ordinate Judge, R&jshahi, dated the 25th 
January, 1926, modifying that of 
the Munsif,Natore, dated the 22nd Septem- 
ber, 1921. 


Mr. Krishna Kamal Maitra, for the Ap- 
pellant. o 

Mr. Jatindra Mohan Chaudhuri, for 
. Mr. Bireswar Bagchi, for the Respondents. 


f JUDGMÉNT. 

Suhrawardy, J.— These five appeals 
arise out of suits for recovery of rent. 
They have been decreed by the lower Ap- 
pellate Court at the admitted rate. The 
plaintiff claims that he is entitled to en- 
hanced rent as fixed by the Settlement 
Officer under s. 105, Bengal Tenancy 
Act. It appears that the . plaintiff had 
several co-sharers in the mehal There 
were batwara proceedings and certain 
lands were allotted to the plaintiff in his 
aham. After the publication of the 
Record of Rights he applied for settlement 
of fair and equitable rent under s, 
_ 105, Bengal Tenancy Act, on the grounds 
which are covered by s. 30, Bengal 
Tenancy Act. These applications were 
fought by the defendants and partially 
allowed. The plaintiff in thes® suits now 
claims rent as fixed by the Settlement 
Officer. The defence with which we are 
now concerned jis that “the Settlement 
Officer had no jurisdiction to try the matter 
under s. 105, Bengal ‘Tenancy Act, 
and, therefore, his decree is a nullity and 
cannot have legal effect. This objection 
is based upon the ground thdt the settle- 
ment ‘khatians show that they include 
several plots and with reference to one plot 
in some of them the defendants’ interest 
in the holding ag a raiyat is nqtedas frac- 
tional,the plots in occupation of the defend- 
ants together with the share in, one plot 
did not constitute a holding within the 
meaning ofs. 30, Bengal "lenaffcy Act, 
and accordingly the Settlement Officer 
‘had no jurisdiction to enhance the. rent of 
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the lands in the.oceupation of the defend; 
ants. Tbe learned .Subordinate Judge 
has giwen effect to this contention and held 
that the word  'land' used in s. 105 
does not mean and include a parcel or un- 
divided shar® of a tenancy and hence the 
Sattlement Offi»er had no jurisdiction to 
enhance the rent under s. 105 and. 
. his decision is ultra vires and, inoperative, 
The question raisedeis a serious one as if 
-if directed to nullify the effect of the 
solemn act ofa Court of Justice. We have, 
therefore, carefully looked into the matter 
and the law as it at present stands and we, 
are unable to say that the decree of the 
‘Revenue Officer was without jurisdiction 
-and ultra vires. The meaning of the term 
‘land’ eame up for consideration in the 
case of Safaruddi v. Fazal Hug (1) The 
case was tried by D Chatterjee. J., sitting 
singly and his decision was affirmed by a 
Bench consisting of Jenkins, O. J., and 
N. R. Obatterjea, J. The report of the 
ease as it appears in the Caleutta Law 
Journal leads one to suppose that there 
was a division between the co-sharers of the 
land and the tenants had executed 
separate kabuliyats in favour of the co- 
sharers. If that were so, the decision would 
be in consonance with the decisions of 
cases under s. 30, Bengal Tenancy 
Act. But we have looked into the record 
of the case and find that, asa matter of fact 
there was no division of the land but the 
tenants executed kabuliyatsin favour of 
different co-sharers in respect of their share 
in the holding. The learned Judge there 
considered as to what meaning should be 
attached to the word ‘land’ in s. 105, 
Bengal Tenancy Act, and the observation 
made by him on this point may be quoted 
here with advantage: “The next question 
that arises is, whether the share of the land 
covered by each kabuliyat can be said to be 
the lend held by the tenant. It has been 
held in respect of holdings that a share of 
an undivided holding cannot be called a 
holding: sea Hurry Churn Bose v. Raja 
Runjit Singh (2) The word ‘holding’ does 
not occur in s. 105. The word occur- 
ring there is ‘land held by the tenant’ The 
word ‘land’ has not been defined in the 
Bengal Tenancy Act. I do not see any 
reason why the share of the land held 
under particular landlord should not coms 
within the purview of the word ‘Jand’ used 
in the section, In this View of the case 
I ‘think that s. 188, Bengal Tenancy 
(1) 30 Ind. Cas. 414; 21 C. Ls J, 592, 

(2) 10. W. N. 52h ; 
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Act, is nq bar to-the maintenance of this 
application.” In that case the objection 


was that one of the landlords who wanted. 


to enhance the gent under 8. 5%, 


Bengal Tenancy Act, could „not. apply for: 


settlement of fair rent. In the Letters 


Patent Appeal Jenkins, O. J., remarked:. 


“This case has been decided favourably to 
the plaintiffs by Mr. Justice Digambar 
Chatterjee on the footing that there yere 
separate tenancies and we think that” if 
-there were separate tenancies then in the 
circumstances of this case theré was a 
» compliance with the provisions of s. 
1U5, Bengal Tenancy Act.” This ease, so 


far asI know, has not been dissented from. 
subsequently and it carries with it high 


authority of three learned Judges of this 
Court. The result of the decision is that 
though the land in occupation of the 
tenant may notbe an entire holding, it 
may form the subject of proceedings 
under s. 105. The result may appear to be 
incongrucus if not quite absurd because 
under the law as it stands at present an ap- 
plication under s. 30, Bengal Tenancy Act, 
by a co-sharer landlord is not competent ; 
but if he applies under s. 105 for enhance- 
ment of rent under s. 30 he gets the right 
to do so, even if his claim refersto a share 
of a holding. There are cases which lay 
down that where a tenant executes a 
separate kabuliyat in favour of a co-sharer 
landlord proceedings against -him for 
enhancement of rent are maintainable. 
Panchanan Banerji v. Raj Kumar Guha (3) 
and Gobind Chandra Pal v. Hamidulla 
Bhuian (4). But it is not necessary to go so 
far as we have got direct authority on the 
point that the word ‘land’ as used in. s. 105 
may includea share of a co sharer landlord 
and may, therefore, include the share of & 
tenant in a holding. | MR 
- The question as regards the decree of the 
Revenue Officer being without jurisdiction 
and ultra vires may be looked at from a 
‘different point of view. Under s 8l of the 
^. Estates Partition Act. the Deputy Oollector 
has the right to split upa holding which 
accordingly forms a separate tenancy under 
a particular landlord. Themere fact that 
jn one of the plotsthe tenant has been 
given a share does not take away the effect 
of s. 81 ofthe Partition Act. I must note 


here that in the proceedings befote the , 


‘Settlement Officer which ‘were contested 
.no objection was taken on this ground. It 
-was virtually admitted thatthe plaintiff was 


(3) 19 0.610. |, a, SE 
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competent to ask for enhgncement under” 
the law It does not, therefore, tie in the, 
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mouth of the defendants to turn round now 
and say that the decision of the Settlement 
Officer was without jurisdiction in view of 
certain decisions of this Court which held 
that proceedings under s. 30 for enhance- 


ment of rent must relate to an entire: 


tenancy. The law as understood by the 
Settlement Officer was laid down in the case 
reported as Safaryddi v. Fazal Huq 
(1). Ifthere-has been any subsequent 
divergence 
if the latter view is correct, an error 
of law is not aground for setting aside a 


previous decree as passed without jurisdic-. 


tion or for a declaration that it must never 
operate as res judicata. Inviewvf the 
observations made above Iam of opinion 
that these appeals must succeed ;*the decrees 
of the Oourts below are set aside and the 
plaintiff's suits decreed with costs both 
hero and in the Courts below In Appeals. 
08. 
ents have not appeared. I accordingly 
make no order for costs in this Court in 
these cases but the plaintiff will be entitled 
to his costs in the Courts below., 
‘Garlick, J.—I agree. 
R. L. Appeals allowed. 


CALCUTTA HIGH COURT. . 
: Oivit BuiT No. 134 or 1927, é 
July 27, 1927. 
Present:— Justice Sir Philip Lindsay 
- Buckland, KT. > 
ASHOKE KUMAR DE—PLAINTIFE 
E versus 
CORPORATION or CALOUTTA— 
E^ DEFENDANT ^ 
Calcutta Municipal Act (III of 1928), s. 538—Suit 
for recovery of Provident Fund, ete, by legal ren 
presentative of e deceased employee-—Limitation~ 
Provident Fund Rules, rule 19—‘Representative, 
meaning of. ` ; 
Special period" of limitation prescribed by s. 538 
Calcutta Municipal Act, does not apply toa suit by 
the legal representative of a deceased employee of 
the Oalcutta, Corporation for recovery of the deceased's 
Provident Fund, unpaid salary and contributions for 
the purchase of a war bond. . : : e 
The word "representatives" as used in Provident 
Fund Rules of the Calcutta Corporation is intended 
to mean legal representatives of the deceased. g 


. e - s 
-SUDGMENT.—This is a suit against 
the Corporation Oaleutta, in which the 
plaintiff elaims as the only son and sole heir 
of his deceased father tc recover from the 
Corporation of Oalcutta the sum of 
Rs, :1,236-13-7 on account of his father's 


from that view and even. 


1379 and 1380 of 1926 the respond-. 
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Provident Fund, unpaid salary and con- 
tributions for the purchase of a war bond. 
` The defeaces put forward on behalf of, 
the Corporation aretwo. It is first objected 
that the suit is barfed by limitation under 
8. 038, Calcutta Municipal Act, 1923. That 
is a section which prescribes a period of 
limitation for suits in respect of any act 
purporting to be done under the Actor 
under any rule or by-law- made thereunder, 
The plaintiff.does notguein respect of any 
, act purporting to be done under the Act or 
any rule made undar it, nor has learned 
Qounsel for the Uorporation been able to 
point out to me thatthe Provident Fund is 
in any way within the Oalcutta Municipal 
Act. There is no question of anything. 
done under the Oaleutta Municipal Act. 
The claim is@simple money claim and the 
special period of limitation prescribed 
cannot apply to the suit. 
- 'Theu a. defence is based. upon ss..3 and 
5; Provident. Funds Act (IX of 1897). It 
is‘doubtful whether this is a Government 
Provident Fund, to which the Act applies, 
because, as I understand the position, it isa- 
Provident F'und kept for the employees of 
the Corporation of Oalcutta. I` doubt 
whether aProvident Fund constituted by 
the Corporation of Oaleutta is within this 
Aet atall. But the matter has been argued 
by learned Counsel for the defendant upon 
that basis, and I will so deal with it, 
for I have not called upon learned Counsel 
for the defendant to meet the point. Bec- 
tion 5 says: : 

"No suit or other legal proceedings shall 
lie against any person in respect of any- 
thing done or in good faith, intended to 
be done in pursuance of the provisions of 
this Act.” ` ! 

Tne same answer meets this peiht, mutatis 
mutandis, as that applicable to the defence 
nnderS 938, Municipal Act. z ^ ^. 7 

‘Section 3 41) (a) provides;that payment 
Should be made to any pergon entitled to 

ereceive the money according to the Rules 
ot the Fund. The Rules ofthe Fund have 
been placed beforeme. Rule 19 says: ` 

- “On the death of any substriber. the 
Manager” shall: pay to his. representatives, 
executors or administrators the -amount 
standing to his credit in the account 
Drepai g in aceordance with the provisions 
ofr.14" : ' - i 

Section 3 (1) (b) provides thatin eases not 
provided for the money may jbeepaid to 


any person appearing to be entitled to - 


receive. it. “It has been argued that the 
word “representatives” jn .the-: rule. ig 
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synonymous with the words “any pérsori 


-appearing to him to be entitled to receive 


it” in s.e3 (l) (b), Provident Fund Rules. 
With that [ cannot agree. The word 
“representatives”, in my judgment, is intend- - 
ed to mean though it is not very happily 
expressed the legal representatives of the 
deceased. 
. What actually happened in this case was 
that person who saidehe was the uncle of 
the” deceased, and whether he was or was 
not has not been established and, there is. 
nothing” to 'show^to the contrary appeared 
before the Corporation with some kind of . 
certificate stamped by an Honorary Magis- 
trate of Baraset and professing to bear the 
seal of the Court of which that individual 
was.an Honorary Magistrate, and with this 
certificate he succeeded in getting payment 
of this sum from the Corporation of Cal- 
cutta, That he succeeded in duping the 
Corporation there can be no question, but 
to what extent the Oorporation wasan 
incurious dupe and what enquiries were 
made there is nothing to show. This has 
been stated in the written statement-and it 
is not denied. I do not suppose there is 
any doubt about it, but it is no defence to 
the suit. The: matter is governed by 
the rules, and the Corporation had no 
business under the rules to pay anybody 
other than the representatives, executors 
or administrators . of ‘the deceased. In 
E circumstances, both the defences must 
ail. : f 

‘Lhe Corporation say that the deceased 
took ‘an advance from his Provident Fund 
during his lifetime, and that the net amount 
due under all these heads now amounts -to 
Rs, 977-18-4. This on behalf of the plaintiff 
is.very properly not challenged by his 
Counsel, and he is prepared to aecept the 
figures as they appear in the books ofthe 
Corporation. There must, therefore, be 
judgment for Rs, 977-13-4. 

ln the course of this judgment and, while 
I was engaged ın delivering it, my attention : 
was drawn by Mr. 8. N. Banerji for the 
defendant Corporation to s. 56, Calcutta 
Municipal Act, 1923, on which he says the 
Provident Fund is founded. It has not been 
possible for me to deal with this section, 
and no argument has- been founded upon 
this. I leave the matter as 1 have dealt 
with if,namely, upon' the basis upon which 
it was argued, on behalfof the defendant 
Corporation. 4 y 
. THe plaintiff is entitled to costs on scale 
No. 2. vow Re 

R L . Appeal allowed, 


|o vox 
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-OUDH CHIEF COURT. 
Fast Orvit ApPPEAL No. 38 or 1928. 


October 16,1928. * L 


_ Present ;—Sis Louis Stuart, KT., 

. Ohief Judge, and Mr. &ustice Raza. 
Chaudhury BAJID HUSAIN AND 
ANOTHER—PLAINTIFFS— ÁPPELLANTS 

versus e E 

ABDUL'RAHIM AND ANOTHER—DEFENDANTS 

— RESPONDENTS. - 

Guardians and Wards Act (VIII of 1890), ss. 31, 

L8—~Alienation hy guardian with sanction of Court— 
Omission to make inquiry, effect of. ° ° 

. Where a Judge in a cass in which an inquiry is 

necessary, allows through his remissness a trans- 


action to take place to the detriment of a minor: 


the sanction which he has given is not a bar toa 
re-opsning of the transaction, But where an aliena- 
iion of minor's property is effected by a guardian 
. With the sanction of the Court, the fact that the 
Oourt did not make any enquiry would not vitiate 
the transaction, ifthe Judge has been able to con- 
clude a good bargain. [p. 275, col. 2.1 . 
. Appeal against a decree of the First 
Additional Subordinate Judge, Malihabad, 
Lucknow, dated the 6th December, 1927. 
Messrs. M Wasim and Rameshari Dayal, 
for the Appellants. I i 
Messrs. Ghulam Hasan, KE. P. Misra 
and Hardayal, for the Respondents. 


J UDGMENT.—This is a plaintiff's ap- 
peal. The facts are as follows. The plaintiff 
Ohaudhury Sajid Husain is theson of the late 
Ohaudbury Kazim Husain,a Shia gentle- 
man of position, who was the brother of the 
late: wife of the late Raja of Mahmudabad. 
Onaudhury Kazim Hosain died on the 30th 
of September, 1413. He died possessed of a 


share in the village Palhri, a share in the. 


village Parathia, the whole of the village 
Bahadurpur and a house of Muftigunj, 
Lucknow, It appears that the whole of this 
property descended to his sons Chaudhury 
Mustafa Husain and Chaudhury Sajid 
Husain. Shortly after his death Mustafa 
Husain applied to be made guardian of the 
.person and the property of his younger 
brother Sajid Husain, and on the 16th 
October, 1914, he was appointed (Ex 8) the 
‘guardian of his brother's person and pro- 
perty by the District Judge of Lucknow, 
When he applied for the guardianship he 
stated that Sajid Husain had been born on 
‘the 25th Apri, 103, and this statement 
was accepted by the District Judge The 
‘property of the late Ohaudhury Kazim 
Husain was heavily encumbered and he had 
‘in addition left unsecured debts. It is quite 
clear on the evidence thatthe property was 
practically bankrupt property. All the 
villages were encumbered, Bahadurpur 
‘being mortgaged with possession for 


E 
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Rs. 28,000. The income available for 
family use consisted only of the profits of 
Rs. 2,060 a year from Palhri and Rs. 782 
from Parathia, thav*is to say, Re. 2,842. 
Bahadurpur produced a_ profit of 
Rs. 950 a year but that was, of course, 
enjoyed by the mortgagee in possession 
and the family could derive eno benefit 
from Bahadurpur until Rs, 28,000 had 
been paid. We find . that on the 2lst 
September, 1915, (Ex, A-17) Mustafa Husain 
approached the Disirict Judge with an 
application in which he stated that the 
total debts were then Rs. 77,466-2 out of 
which Rs, 49,46) were bearing inte est, 
The rate of interest charged was some- 
thing more than 5 per cont, but even 
at 5 per cent, the interest og the Rs. 49,466 
would have come approximately to 
Rs. 2,500 and this would have: left 
Rs 342 only for the support of the two 
sons and thei? family. In these circum- 
stances Mustafa Husain submitted a very 
reasonable proposal that such rights as 
the family retained in Palhri should be 
Sold. Exhibit A shows that the office of the 
Judge reported favourably on the proposal 
‘and in Ex. A-26 the Distiiet Judae on the 
28th September, 1915, sanctioned the sale 
as far as the minor was conterned. However, 
no one was found who was ready to purchase 
Palhri and on the 24th Jaunary, 1916, the 
District Judge then holding the office was 
approached by Mustafa Husain in an 
application (Ex. 6) with an alternative 
suggestion that. Bahadurpur should be 
sold In Ex. A-8the office wrote a report 
as to this application and (Ex. A 9) 
Mustafa Husain was examined before the 
Judge and he stated that he coald get 
Rs. 37.0Q0 for Bahadurpur. In Ex. 2 the 
District "Judge sanctioned the sale of 
Bahadurpur for Rs. 37,000 but Bahadurpur 
was eventually sold on the 21st Feoruary, 
1913. under Ex. Alfor Rs. 37,2200 By 
this sale thé estate satisfied the mortgage 
and obtained for the 
equity of redemption after paying the 
costs o the transfer a sum of nearlye 
Rs. 9000 As we have already stated. 


‘the income of Bahadurpur was only Ra, 850, 


Thus the property was sold for cash for 
nearly 40 years’ purchase. Palhri was already 
mortgaged under a simple mortgage. A suit 
had been brought on the mortgage and a 
decree’ was passed on the 15th June, 1916, 
and sit "was found impossible to redeem. 
The share in the village was not actually 


‘sold until the 21st May 1919, when (see the 


XC 


sale certificate Ex, 4-57) the actual price © 
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obtained wag Rs. 96 573 which satisfied the 
decretal amount aud left nothiag over. 
Pathri thus wassold for about 28 years’ 
purchase. Before that sale, however, a 
third sale had taken place, Bahadurpur 
had gone, A decree had been passed 
against Palhri but there was no means 
of satisfying it and the share in Parathia, 
which was also encumbered, alone was left. 
On the 8th January, 1918, the Maharaja of 
Mahmudabad, who is a relation of these 
persons, purchased the share in Parathia 
for Rs. 23,400. At this time as a result of 
the sale of Parathia the family was left 
with theirhousein Muftigunj, their debts 
paid and -afew thousand rupees over. As 
we have already noted Mustafa Husain had 
in his application (Ex. A 5) stated that 
Najid Husain “had been born on the 23th 
April, 1903. After the debts had been paid 
and a certain amount of money had 
accumulated an application was presented 
to the District Judge on behalf of Badrun- 
nisa, a sister of Sajid Husain, to the effect 
that Sajid Husain hai really been born 
about 1905 and was over 20 years of age at 
the time. Sajid Husain countersigned 
this applicatton. Itis Ex.A-26 and dated 
ihe 15th December, 1921. In addition 
Sajid Husain presented another application 
(Ex. A-14) on the 16th December, 192], to 
the same effect. A medical certificate was 
produced from a certain Captain E, G. 
Pandali. This certificate is Ex. A-12. 
captain E.G  Pandali was called as 
witness (see Ex. A 16). He deposed on 
the 20th December, 1921, that he had 
examined Sajid Husain who was over 20 


years of age and as aresult the District © 


Judge Mr. Sh-rriog passed the order (Ex. 
A-15) on the :0th December, 192]. 

“Sajid Husain is declared a m#jor. The 
Bank to be informrd that Saj:d Husain is 
now msjor and can deal with his own 
property. The guardianship now ceases to 
exist. File”. è 
* Sajid Husain obtained a substantial 
amount of money on the findiugthat his 
age had been incorrectly recorded, He was 
then taken to have been born about 1890 
Any suit to set aside thesale of Bahadur- 
pur would have had to befiled before the 
end of 1924. After any such suit had 
become time-barred on this computation, 
Sajid Husain executed a sale-deed on the 
29th of May, 1925, in favogir of Bhola Prasad 
a Kurmi who resides in Lucknow, Distrjct, by 


“which he agreed to transfer to him four 


annas out of his 8 annas in Bahadurpür 
for a consideration of Rs. 5U0 upon the 
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understanding that Bhola Prasad would 
finance all litigation to, get the Bale of 
anaiurpue set aside, Tne sale-deed in 
question is Ex. 3. After he had executed 
this sale-deed he appar$ntlv changed his 
mind, for we find ‘that on the 22ad May, 1926, 
he brought a suit against Bhola Prasad to 
have this sale Ex. 3 set aside on the ground 
that its execution had been obtaiged from 
him by duress. Then he changed his mind 
agaid and withdrew that suit on the [4th 
July, 19:6. On thelst September, 1926, he 
applied t$ tle District Judge of Lucknow 
who was then Mr. Cuming to correct the 
date of his age. We havelittle difficulty 
in understanding how Mr. Cuming formed 
the conclusion that he had any right to 
interfere in the matter when he was clearly 
functus, but he passed on the 28th 
October, 1926, an order Ex. 4. This is his 
order:— 

“The above statement of ex guardian is 
supported by the record. Let the age be 
corrected accordingly. The age originally 
atated inthe guardianship application of 
22nd (sic) September, 19:4, being restored. 
The parties having cometo terms on the 


. other matters between them, the papers can 


be filed". Nowit is to be noted tha: in these 
proceedings Casuduri Mustafa Husain wasa 
party. This is noticeable in view of the fact 
that Ohaudhuri Mustafa Husain although 
summoned three times to give evidence 
in the present eaae refused to appear The 
next stave in these proceedings was the 
filing of the suitout of which thia appeal 
has arisen, It was filed on the 13th Janu- 
ary, 1927. The learned trial Judge arriv- 
ed at the conclusion that the suit should 
succeed on the merits, but thatit had to 
be dismissed because it had been tiled 
more than three years after Sajid Husain 
had attained majority. he dismissal 
would, of course, be unavoidable, however 
good the case had been in the 
matter, if it had been filed after limi- 
tation. But in such event some sym- 
pathy might have been excited But we 
are not disposed to extend any sympathy 
to either ol.the plaintiffs in the present 
matter, as we find that the suit should 
not have succeeded on the merits even 
had it been filed within limitation. The 
learned Counsel forthe respondents have 


.taken ‘in our view s very, proper course 


in supporting ‘the judgment of diamiasal 
on grounds which were decided againat 
him Ín the trial Court, The view taken 
by the learned trial judge upon the merits 
is as follows, He considers that there were 
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two defects. Thefirat defect was that Mr. 
Sherrjng had made no inquiry, and this 
‘abstention in his opinion vitiated the 
permission to sell under s. 3% (1) of the 
Guardians and Wards Act (VIII of 1890). 
He further went on to find that the order 
of Mr. Sherring was defective in form in 
certain particulars because it did not recite 
the advantages to be gained by the minor, 
and begause it did not describe with parti- 
cularity. the property to be sold. He'con- 
sidered. the first objection fatal Yo the 
validity of the transfer. He considered the 
second objection immateriàl “He added, 
however, a conclusion that the transaction 
had not been for the benefit of the minor 
and that both legally and fairly he ought 
‘to be permitted to set aside but as he 
also arrived at the conclusion that the 
vendee Abdul Rahim had acted perfectly, 
honestly and had paid up the price in fall 
his view was that the minor could not 
set the transaction aside asfar as he was 
concerned without refunding a moiety of 
what Abdul Rahim had paid. To take 
the last poiat first as we consider it the 
most important. We are unable to follow 
the learned Judge's reasoning or his view in 
respect of the transaction. To us it ap- 
pears that Mr, Sherring acted in the best 
possible interest of the minor and secured 
an extraordinarily good price for Bahadur- 
pur. The learned trial Judge has said 
that as Bahadurpur is near Lucknow and 
is connected with it by a metalled road 


the property there is likely to increase in, 


‘value. Toere is no doubt force in this 
remark, but the learned Judge has failed 
to satisfy us, even if the property was 
likely to increase in value that a vendor 
sbould be disqualified with a price eqi- 
valent to forty times the annual 
valus of the property, that is the rate 
which Sajid Husain received from Abdul 
Rahim. We consider that Mr. Sherring 
managed this bankrupt estate of Kazim 
Husaio with great intelligence. If matters 
had been allowed to taks their course 
and no property had been -sold, the 
result would have been that Palhri and 
Parathia would have passed out of the hands 
of the family having been sold in execution 
of Civil Court decrees, the house in Mufti- 
ganj would have gone also and the family 
would have bean left with nothing except 
the equity «of redemptionin Bahadurpur 
and would have been kept out of posses- 
sioa until they had bgen able to obtain 
Rs, 28,000. The equity of redemption in 
Bahadurpur was no doubt worta some: 
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thing but it is quitee possible that if the 


interest had been allowed to accumulate 
too long on the other debts the equity of 
redemption in Bahadurpur would also have 
been attached and sold. Thus a business 
management which resulted in the pay- 
ments of all the debts, the preservation 
of the housein Muftigunj and an accu- 
mulation of areasorable amount of ready 
money was & business arrangement to be 
commended and not io be condemned. We 
look at the transaction of sale of Bahadur- 
pur as eminently in the interests of Sajid 
Husain. . 

We now take the next point The learn- 
ed trial Judge is of the opinion that the 
permission given by the* District Judge 
was worthless because he made no proper 
inquiry. We do not propose to go into 
the question, as to how far the previous 
decisions of the Judicial Commissioner's 
Court have laid down the law correctly 
as to the necessity of such inquiry or the 
manner in which it ought to be conducted. 
It is clear enough on broad principles that 
where a Judge in a case in which an enquiry 
is necessary allows through his remissnesa 
a transaction to take placeto the detri- 
ment of the minor the sanction which he 
has given is not a bar to a re-opening of 
the transaction. But apart from the fact 
that the law itself does not order an in- 
quiry, absence of inquiry would not vitiate 
the transaction if the Judge has been 
able to conclude a good bargain. To sug- 
gest that such transaction should be set 
aside when the Judge had obtained 
for the property having had suffivient in- 
telligence to obtain such a price without 
making an enquiry, is not to our opinion ` 
justified by anything io the G 1ardians and 
Wards Act or anywhere else. However, 
it is dot necessary for us to expatiate on 
this point as we areof opinion that on the 
facts the Judge made sufficient inquiry. It 
is only necessary to look at the inquiry 
that was made befors Mr. Hamilton in 1915 
to show that at the time that Mr. Sherring 
passed his order he had on the file materiala 
compljed in a previous inquiry which 
were sufficient for the purpose,of his order. 
As to the formal defects to which the 
learned trial Judge adverted but which he 
did not consider sufficient to invalidate pro- 
ceediags we have oaly to say that those 
defects were formal and that we agreed 
with the view $f the law taken by the learn- 
ed, trial Judge in respect of them. We 
find that even if the suit had been in time 
it would have failed not Only under the 
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provisions of sg. 48 ‘of the Guardians and 


Wards Actebut “because on the merits 
the transaction was eminently for the 
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XLI, r. 27 of the Civil Procedure Oode to 
produce additional evidencein the ‘Appel- 
late Court, The evidence in question was 


‘benefit of the minor and was conducted ‘not’ put before the trial Court and so there 


in a regular and proper manner, Why 
Sajid Husain and the speculator, who is 
‘financing these proceedings should have 
‘wished to institute them we are not in a 
‘position to gay. Possibly the learned Judge 
is correct and the property has risen 
‘very much in value since 1::16. 

` We now come to th® last point which 
in view of our previous decision is really 
unimportant. Has thé suit been’ rightly 
‘dismissed as time-barred? While we con- 
sider that there js force in the argument that 


* there was very little reason for Mustafa 


Husain to misstate his brother’s age in Ex. 
‘8 we find that ypon thefacts it is impos- 
‘sible to arrive at a conclusion different from 
‘the conclusion of the learned trial Judge. 
The evidencein support of the allegation 
that Sajid Husain was born in 1902 is 


. oral evidence consisting of the evidence of 


‘Mumtaz Husain, Akbar Ali, Usman Ali, 
Sughra Begum mother of Sajid Husain and 
‘Sajid Husain himself. The learned trial 
‘Judge has disbelieved the evidence of 
Mumtaz Husbin. We consider that he has 
disbelieved bim rightly. The statement of 
this witness appears to us to be completely 
unreliable. We have examined the evidence 
‘of Akbar Aliand Usman Aliand we find their 
statements equally unreliable. The lady 
Sughra Begum was disbelieved by the 


‘learned Judge and rightly disbelieved. It* 


is difficult to describe the evidence of 
Sajid Husain dispassionately, as upon his 
‘own showing he was ready to perjure 
himself upon any occasion when he thought 
it suited him. His evidence was of course 
worthless. There remains nothing. except 
-the fact that in the original application 
‘and in the original order he was stated to 
have been born in 1903. The statement 
"was that of Mustafa Husain who has con- 
stantly refused to give evidente in the 
case. Against this there is the evidence 
of Dr. Varma D W. No. 6 to the effect 
-that inhis opinion Sajid Husain was at 
least 29 years old when he examined him 
‘in 1927. We see no reason to distrust Dr. 
Varma's evidence. We have considered 
‘all theevidence on the question of age 
‘and we have no hesifhtion in agreeing with 
the view of the learned trig] Judge. One 
point remains. There wasefiled befofe, us 
to-day anapplication to file certatn ‘dotu- 
ments and to produce witnesses to prove 
them. This is an application under O, 


‘that.he filed his appeal, 


.was no question of the*trial Court having 


We certainly do not 
Sajid Husain has 


refused to admit? it. 
require this evidence. 


‘stated that he was not aware that these 


docunfents were in existence at the time 
We have only 
his werd for it and we have found no 
reason to trust him upon any subject. It 
is perfectly clear to us that he had every 
opportunity of knowing of the existence of 
these documents before thecase was decid- 
ed inthe trial Court, We refuse to per- 
mit him to produce tbis additional evi- 
dence. As a result the appeal isdismiss- 
ed with costs. 


G. H. Appeal dismissed. 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 244 oF 1928, 
September 19, 1928. 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza. 
HAZARI BERIA—APPELLANT 

versus i 
EMPEROR—COMPLAINANT. 
Sentence—Offence of conspiracy and offence of 
participation in particular dacoity—Consecutive 
aa Anal Code (Act XLV of 1860), ss.‘ 120-B, 
The offence of conspiracy is a separate offence from . 
the offence of participation in a particular dacoity 


-orthe dishonest reception of property stolen in a 


dacoity knowing it to be stolen. Separate sent- 
ences can be awarded to run consecutively for 
participation in separate dacoities and to these can 
also be added a consecutive sentence of participation 
in conspiracy. [p. 277, col. 2] uu 

Appell agamst an order of the Third 
Additional Sessions Judge, Lucknow, dated 
the 25th April, 1928. 

Mr N C. Dutt, for the Appellant. 

Mr. G. H. Thomas Government Advocate, 
for the Complainant. 

JUDGivEMT.— These appeals and 
references in confirmation have arisen out 
of proceedings brought against persons 
who were alleged to have formed the 
members of a gang of dacoits, whose acti- 
vities took the main form of holding up 
and attacking way-farers on the public 
roads leading from Lucknow to various 
places. *T'he first dacoity alleged to have 
been committed by this gang -was not, 
however, a road daqoity, but a dacoity 
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committed on the 30th November, 1926, in. 
the house of a prostitute in the village of . 
Bhaidwa in the Lucknow District  After* 
that, the gang is alleged to have com- 
mitted eight daeoities on the roads, between 
the ith December, 1926, and the 9th March, 
1927. The dacoities were of a very serious 
nature. In four of them a maf was 
killed. Tn each instance the four men 
were killed in pursuance of the common 
intention of the dacoits. The superior 
District authorities had their attention 
directed to the similarity in the firat seven 
road dacoities which occurred in rapid 
sequence, and particular efforts were made 
to trace the perpetrators. Police Oon- 
stable Abdul Ghani (P. W. No. 113 in the 
conspiracy case) obtained valuable inform- 
ation from a man called Lala who hag 
confessed, received a pardon, and has 
denosed a8 an approver in these cases, 
Lala on hisown showing was a member 
of the gang, and it was owing to his in- 
formation that the Police were able to 
obtain clues which, during the course of 
the investigation, lad to other clues, and 
which resulted in the arrests which were” 
made with great speed. The first arrests 
were made before the commission of the 
seventh dacoity. Pandit Radha Kishan on 
the night of the 6th March, 1927, raided an 
ahata in Lucknow City where he arrested 
Lala approver, H»zari appellant, and a 
man called Mahabir Beria, who has been 
convicted but who has not appealed. On 
the 9th March, 1927, as we have already 
stated, the last road dacoity was committed 
near a village called Siris, In this dacoity 
also a man was killed. The investigation 
naturally took a certain amount of time 
but the gang case was registered on the 
10th October. 1927, and placed before the 
committing Magistrate on the 12th’ Oec- 
tober, 1927. A large number of cases were 
tried. They were all decided by Mr. 
Mahmud Hasan, Third Additional Sessions 
Judge, on the 25th April, 1928. We have 
been pleased to find thatthe work of the 
Lucknow District Police in the investiga- 
tion has been of the highest quality. So 
far from there being any delay or apathy 
on the part of the Police force the greatest 
energy was shown in investigating the 
crimes and bringing the alleged offenders 
to justice. The work of the committing’ 
Magistrate Khan Bahadur Saiyed Ain-ud- 
.din and the work in the’ Sessions Sourt 
were equally good. The learned Sessions 
Judge has tried the cases before him very 
carefully, has examjned the. evidence 
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elosely. and intelligently, and has written, 
excellent judgments in ine cases in which ` 
he had to write judgments and delivered 
good charges to the Jury in the cases 
which were tried by Jury. He has re- 
ferred to the assistance which he has, 
received from Mr. H. & Gupta and Mo- 
hammad Khalil the Counsel Before him. 
We have to note in addition the excellent 
work of the Prosecuting Inspector Jagan- 
nath Prasad Nigam. The identification 
proceedings were eonducted by Khan 
Bahadur Saiyed Ain-ud-din. They were 
conducted very carefally. Everything that 
could be done was done to” ensure correct 
and honest identifications and special care 
was taken to protect the interests of the 
suspected persons. s 

The procedure which was adopted by the 
Orown was to try according to the evi- 
dence adduced each person accused on’ the 
substentive charges in regard to which 
there was evidence against him. Where 
some of the accused were charged with 
complicity in a particular dacoity they 
were tried together. In addition fourteen 
accused persons were tried dn Sessions 
Oase No. 4472 on charges of conspiracy 
under s. 120-B Indian Penal Code read 
with s. 396 of the Indian Penal Code. The 
result has been that some of these persona 
have received sentences both on individual 
charges and in the gang case, These 
sentences arerunning consecutively Most 
of the sentences hava been made to run 
concurrently throughout. Where that bas 
been fhe case the accused persons have 
practically nothing to complain of, We 
have considered the legality and the pro- 
priety both in respect of the persons who 
have appealed, and the persons who have 
not appealed of enforcing more than one 
sentence against the same person. There 
can be no doubt as to the fact that the 
infliction of, these consecutive sentences ia 
legal in these cases, The offence of cona 
spiracy is a separate offence from the 


offence of. participation in a particular - 


dacoity ór the dishonest reception of pro- 
perty stolen in a dacoity knowing it to be 
stolen. Separate sentences can, of course, 
be awarded torun consecutively for par- 
ticipation in separate edacoities and to 
these can also be sddad a consecutive 
sentence of partieipation in conspiracy. 
In respect of the propriety of awarding 
these consecutive sentences in separate 
cases we have satisfied ourselves that in 
no case, either of a person who has 
appealed or a person who has not appealed 
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are the aggregaté sentences, where they 
exist, tco heavy. We ean state here our 
conclusions that the evidence has estab- 
lished overwhelmingly the existence of 
& very dangerous gang who in a period 
of little more than three months commiited 
nine -dacoities of an aggregated nature in 
which four men were murdered and a 
number.of serious injuries were inflicted 
upon the surviving victims. 


In the conspiracy case fourteeh men were. 


put on their trial. Two of these wero 
acquitted, As they have not been con- 
victed in any other case, there is no need 
to refer to them. The remaining twelve 
were convicted. One of them Hazari 
Beria has beer sentenced to death subject 
to confirmation by this Court, and we have 
heard the reference in confirmation against 
him. He has also been sentenced to death 
in the Khajauli dacoity subject to con- 
firmation by this Court. We have heard 
that reference against him aleo, The re- 
maining eleven men have been sentenced 
to transportation for life. Out of these 
twelve men convicted only five have 
appealed: Hazari Beria, Gajraj Singh, 
Mansa Chamar, Dhaunkal Pasi and Chhote 
Lal Ahir have ‘appealed. Mahabir Beria, 
Thakur Prasad Brahman, Dalla Obamar, 
Bhola Chamar, Putti Lodh, Tulshi Pasi 
and Jawahir Ohamar, who have been sen- 
tenced to transportation for life, have not 
appealed, None of the men who haxe 
appealed were represented by Counsel 
employed by themselves, They have all 
appealed from Jail, Hazari Beria has been 
represented by a learned Counsel engaged 
hy the Crown to represent his interests. 
This Counsel Mr. N., O. Dautt,has said 
everything that can be said in this man's 
favour. In respect of the men who were 
not represented by Counsel we have gone 
through the records and examined the 
,evidence against them and hase considered 
their cases. We now take the individual 
cases:—[The learned Judges considered the 
individual cases and proceeded as fol- 
lows:] ° à 

The question of sentences remains. We 
repeat what we stated in the beginning 
of the judgment that this was a very 
dangerous gang. "The men cecnfposing it 
were for the most par§ low caste men, 
some of whom.belonged to crimin&l tribes 
and there does not appear te have been 
a man of.standing in the gang. But 
although fortunately there was no great 
brain behind their activities the gang 
possessed considerable daring and were 
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utterly brutal and unscrupulous in their 
methods, Wine dacoities were committed 
in less than three months and four mer 
were killed. Wa do not consider that the 
learned Sessions Judge has passed tob 
heavy sentences in any instance. If it 
had not been that the Lucknow District 
Police were alert and intelligent, more 
Te my would probably have been found, 
and the main roads from Lucknow might 
have been rendered even more unsafe for 
harmless “travellers. In the interests of 
the public heavy sentences are necessary 
in acase like this. Leniency is misplaced 
in dealing with men of this character. 
Unfortunately there are many others who 
could be encouraged to follow their ex- 
ample. In the case of Hazari Beria hig 
learned Oounsel Mr. Dutt has argued in 
favour of the reduction of sentences on 
the ground that on the evidence this man 
is no worse than many of the others. In 
so far as mentality goes he is no worse 
than most of the others. He is certainly 
no worse than the informer Lala, who on 
his own admission, fired the shot which 
killed Rameshwar., But as Lala has receiv- 
ed a pardon and has been allowed to give 
evidence in the case, ‘here is no question 
of sentencing him. We do not, however, 
consider that in considering Hazari's sen- 
tence we should be affected by the fact 
that other members of the gang are as 
deserving of death as he is. The learned 
Sessions Judge considered if sufficient to 
sentence him alone to the capital penalty . 
subject to our confirmation. The Crown 
hae not asked us to enhance the sentences 
upon the others. The Court has not felt 
it necessary itself to take action for en- 
hancement. In the case of Hazari, however, 
it is, established to our satisfaction that 
he was the man who urged Lala to shoot 
the talukdar's servant Rameshwar while 
Rameshwar was endeavouring - to protect 
himself and his companions from the 
dacoits’ attack and this alone is a suffi- 
cient reason for passing a death sentence 
on Hazari. We see no reason of any kind 
io reduce that sentence. We, therefore, 
uphold the conviction aud confirm the 
sentence and dismissing Hazari’s appeals 
direct that he be hanged by the neck till 
he bé dead. If this sentence is carried 
out the sentence of transportation for life 


‘will not be carried out. 


In the case of Gajraj Singh who has 
been sentenced to transportation for life 
{all sentences to run concurrently), the only 


‘thing that is to be said in his favour ig 
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that he is a very old man. We see no 
reason to believe that he is telling the 
truth when he says that he did» excellent 


service in the Afghan War under Lord ° 


Roberts. We do noi. believe that he ever 
took partin the Afgnan War. He is a very 
old man but he apparently is still young 
enough to take part in crime and if his 
sentences, were reduced it is possible that 
he may take partein crime again. We 
gee no reason to reduce his sentences." 

Mansa has received transportation for 
life. We think that he deserves it. We 
do not reduce his sentence. 

Dhaunkal and Jawahir have each re- 
ceived sentences in addition to the sen- 
tence of transportation for life. We are 
not of opinion that in the case of either 
ofthem should the sentences be reduc- 
ed. 

We dismiss all the appeals accordingly. 

d. H. Appeals dismissed, 


OUDH CHIEF COURT. 
First Civin APPEAL No 141 or 1927. 
: September 5, 1928, 
Present: —Mr. Justice Nanavutty and 
Mr. Justice Misra. . 
CHANDRA SHEKHAR SINGH AN 
OTHERS—PLAINTIFF3—AÀPPELLANTS 
versus 
JAGJIWAN BAKHSH SINGH AND 
O! Hurs—DeranDants—ResPONDENTS 
Hindu Law—Widow—Adverse possession—Posses- 
sion of properiy to which widow is mot entitled to 
dnherit, whether adverse to reversioner—Hquity of 
redemption, whether capable of adverse possession— 
Mutation of name in favour of widow with rever- 


sioner's consent, effect of—Nankar allowance, adverse 


possession of. 

The possession of a Hindu widow for her life isa 
possession, to which she is entitled by virtue of 
law, and itcannot be deemed to be adverse against 
the reversioners in the sense that it might extingu- 
ish their rights. Similarly. if any person during 
the lifetime of the widow comes into possession 
of the property with the consent of the widow, his 
or her possession cannot be deemed to be adverse to 
them. .[p. 282, col 2.] 

itis asettled rule of law that the possession of a 
Hindu female, in respect of property to which 
she has come into possession, bt is not entitled 
by way of inberitance under the Hindu Law, 
must be deemed to be adverse to the reyersioners 
and cannot be cofisidered to be that of a mere life- 
estate holder, unless an arrangement or an agree- 
ment to that effectis proved jo have been arrived 
at between lier and the reversloners or unless she 
has herself declared that she held only as a 
limited owner possessed of a life-estate, [p. 284, col. 
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. 

Lachhman Kunwar v. Manora Ram (2) and Sham 
Koer v. Dah Koer ,3 , referred to. . 

The mere fact that a Hindu female declares that 
She is in possession of the property by way of 
inheritanee does not show that she declares herself 
to bein possession as a lifiited owner. The real 
view in such & case would be that she not being 
entitled to possession by way of inheritance, her 
possession must be deemed to be that of a tres- 
passer and consequently adverse against the rever- 
sioners, unless they prove that it was with their 
consent. (p. 285, col. 2.] 

lt cannot be laid down as a broad proposition of 
law that an equity of sedemption is not capable of 
adverse possession. {p 288, col. 1.] 

Khiarajmal v, Daim (6), Tarubai v. Venkatrao (7) 
nnd Jai Gobind Singh v. Abhairaj Singh (9), fol- 
lowed. 

Where certain property was in the possession of 
a mortgagee and the persons in whom the equity of 
redemption vested allowed mutation of names to 
be effected in favour ofa Hindu female under cir- 


„cumstances which showed that mutation was effected 


in her name as an heir to another Hindu lady : 

Held, that the possession of the “lady in whose 
name mutation was effected was not adverse to the 
gano of the equity of redemption. [p. 289, col. 


" . 

Kunwar Sen v. Darbari Lal (10), relied on. 

Nankar allowance is a recurring right and in 
order to establish adverse-possession in respect of 
such a right it must be clearly established by 
cogent evidence that the right of the-plaintifis to 
receive the nankar was clearly and openly denied 
to their knowledge, and that after sach denial, the 
persons setting up adverse possession had been. 
continually in receipt thereof by virtue of such an 
asserted right. The mere fact ethat the plaintiffs 
had not received their allowance for some years 
would not destroy their right to such allowance. [p. 
289, col. 2.] . 2l 

Second appeal against a decree of the. 
Subordinate Judge, Fyzabad, dated the 8th. 
August, 1928. 

Messrs. A. P. Sen, M. H. Qidwai and 
B. N. Ray, for the Appellants. 

Messrs. M. Wasim and Khaliquezamam 
for the Respondents. 


JUDGMENT.—These two appeals 
arise out Cf a suit for possession and mesne 
profits from the decree of tbe learne: Sub- 
ordinate Judge, Fyzabad, dated the th 
August, 1727. Theattached pedigree* will” 
show the relationship between the parties 
and will alsoindicate the respective dates 
of the deaths of various persons, which are ' 
for the decision of this case relevant. The. 
facta of the case are rather complicated 
and will have to bestated in detail, 

As willappear from the pedigree the 
plaintiffs in this case are the sons and 
grandsons of one Kanfta Bakhsb, eon of 
Sheo Pal Singh and the defendants are the 
grandsons of ore Sitla Bakhsh shown in 


the pedigtee. The property in suit con- ' 


sists of the zemindart properfy entered in 


„See Page 290 Supra, — Ed. 
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list B attached to te plaint, theright to 
recover nanisar aMowance from the Ajudhia 
estate, and certain specific plots of land. 
The plaintiffs also prayed- for recovery of 
possession ofa house together with a well 


and for mesne profits as well as for a cer-, 
tain sum on account of costs of the material. 


of that house and for damages. We may 
at once staje that weare not inany way 
concerned inthis appeal with the house, 
or the mesne profits or the costs of mate- 
rial of.the house or damages. 
into these matters has been po&tponed by 


the lower Court till after the decision of the. 


suit, 


It is necessary tostate that the property 


consists of ,under-proprietary (zemindari) 
property. in villages Kandarkha, Debai, 


Khunnipur and Bodaipur, District Fyza-. 
bad, The supérior proprietor of all these. 


villages is the Ajudhia estate, The nankar 
allowance in dispute consists of Rs. 108-9 
out of a larger sum, which ds received by 
the members of the family from the Aju- 
dhia estate. The specific: plots of land 
consist of four plots Nos 1713, 1716, 1718 
and 1719, situate in village Debai, named 
above. ' é 


In order tô understand the case of the: 


plaintiffs it is necessary to classify the pro- 
perty entered in.dist B attached to the 
plaint into’ three classes mentioned 
below :— 

Olass I—consists of the. property. which 
belonged to Ambika Bakhsh, the husband 
of Musammat Ramkali, and which after his. 
death -passed on to Musammat Ramkali, 
his widow. This property consists of shares 
in villages Kandarkha, Debai, Khunnipur 
and Bodaipur. i j 

Class II—consists of the property which 
belonged to Sant Bakhsh son of, Harpal 
Singh, and after his death came «into the 
possession of his widow Musammat Hans 
Raj: Kuar and after her death a moiety of 
it came in the possession of Musammat 
Ahbaran Kuar, mother of Ambika Bakhsh, 
and widow of Ahman Singh, .and after her 
death in the possession of Musammat Ram- 
gali. This property is also situate in yillages 

andarkha, Debai and Khunnipur. 


‘Olass III—consists ofthe property, which . 
once belonged to Dirigbijai Singh and after ` 
his.death came into possession. of Musam-. 


mat Anar -Kuar, and after her.death ono- 
sixth  share:of the same came. into posses- 
sion of Musammat Abbarane Kuar, mother 
of Ambika Bakhsh and after her “death 
into the possession of Musammat Ramkali. 
Tae four plots of land as mentioned 
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above situate in village Debai are those, 
which fell into the share of Musammat’ 
Ramkali by virtue of a *partition of the 
. Revenue Oburt held in the year 1923. 

In order to understand the plaintiffe' 
case we think it,Aso necessaryto mention 
here the dates of the destha of various per- 
sons mentioned above, which are relevant 
for tae purposes of this case and about' 
whtich except in one case there is no further 
dispute between the pafties. : 

Aman Singh, father of Ambika Bakhsh 
Singh died prior to 1875, whereas Ambika 
Bekhsh Singh diedin 1881. The defend- 
ants, however, do not admit this but allege 
that both died in 1881, Ambika having 
died a few days prior to Aman. 

Musammat Anar Kuar, mother of Drig- 
bijai Singhand widow of Sheoraj Singh, 
died in 1881. 

Musammat Hans Raj Kuar, widow of Sant 
Bakbsh died in 1896. 

Musammat Ahbaran Kuar, mother of 
Ambika Bakbsh Singh, died in 1905. 

Musammat Ramkali. widow of Ambika 
Bakhsh Singh, died in March, 1923, 

We may also mention that the present 
suit was brought in March, 1926. 

The plaintiffs’ case regarding the pro- 
perty mentioned in Class 1 is that it belong- 
ed to Ambika Bakhsh Singh, and after his 
death went to his widow Musammat Ram- 
kali, who was then of tender years (in age) 
and was helped in the management of the 
same by her mother-in-law, Musammat 
Ahbaran Kuar. Musammat Ramkali was 
in -possession of the said estate as a Hindu 
widow, and she having died in 1923, the 
plaintiffs are entitled to the said property 
as next reversioners of her husband, the: 
defendants having no titleto it in the pre- 
sence of the plaintiffs, 

The plaintiffs case regarding the pro- 
perty mentioned in Class 11 is that after. 
the death of Musammat Hans Raj Kuar 
in 1896, Kamta Bakhsh Singh, their pre- 
decessor-in-title, becsme entitled to the 
whole of it, but he got mutation effected 
in respect ofa moiety thereof in favour 
Musammat Ahbaran Kuar giving her a’ 


. life-estate with no power of alienation, and - 


that after the death of Musammat Abbaran | 
Kuar, Musammat Remkali also entered into - 
possession of theeaid property as a Hindu: 
widow and now after her death in 1923, 
the -plaintiffs are entitled to that property: 
as well, 
The plaintiffs’ case regarding the proper- 
iy mentioned in Class IlIis that after the 
death of Musammat Anar Kuar in 1881, 
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half the property went to the branch of 
Sitla Bakhsh Singh, the ancestor of the 
defendants, and? half the property was 
divided among three branches, eAch taking . 
one-sixth, One of, the said branch was 
that of Sant Bakhsh, thaother being that 
of Kamta Bakhsh, ancestor of the plaintiffs, 
andthe third being that of Aman Singh, 
This share was in Patti Sheo Raj Singh, 
named after the husband of Musammtai 
Anar Kuar. The Plaintiffs’ case is that 
the share whieh Musammat Ahbaran Kuar 
got in the said property was also that of a 
life-estate without power of alienátion with 
the consent of their ancestor Kamta 
Bakhsh Singh, and consequently she pos- 
sessed only a widew's estate in the said 
property and Musammat Ramkali who came 
into possession thereof after the death of 
Musammat Ahbaran Kuar was also in pos- 
session asa life estate holder, and after 
her death the plaintifis as the next rever- 
Bioners of her husband are entitled to the 
said property. 

In thie Court the plaintiffs applied to us 
for the amendment oftheir plaint to the 
effect that if allthese properties be held to 
be absolute properties of Musammat Ram- 
kali and as such her stridhan, they being 
the nearer heirs of her husband are the 
heirs of her stridhan property also, there 
being no other preferential heirsin exist- 
ence, The amendment was not opposed 
by the defendants and we have allowed it, 
It was admitted on behalf of the defend- 
ants that the plaintiffs are the stridhan 
heirs of Musammat Ramkali. 

It willthus appear from what we have 
stated above that the case of the plaintiffs is 
that Musammat Ramkali was in possession of 
all the various properties in suit as a Hindu 
widow and that they .as the next rever- 
sioners of her husband are now entitled to 
it. In the alternative their case is that if 
any item of the property in suit be held 
to bethe absolute property of Musammat 
Ramkali, they are alao entitled to it, being 
the stridhan heirs of the said lady. . 

The defendants contend that the posses- 
sion of Musammat Ramkali in respect of 
none of the property in suit was that of a 
Hindu widow. As to the property men- 
tioned in Class I their case is that Ambika 
Singh died during the lifetime of his 
father Aman Singh and consequently 
Musammat Ramkali had no,right to inherit. 
the property in suit, and thatif she remain- 
ed in possession, her possession myst be 
deemed adverse. They also denied that 
Musammat Àhbaran Kuar was in posses- 
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Bion of the property a$ a life-estate holder 
and that Musammat Ramali succeeded her 
in the same capacity. Their contention 
is that Musammat Ahbaran Kuar was in 
possession without any title and thus her 
possession must be deemed to be adverse 
aud if Musammat Ramkali came into pos- 
session of the said property whether in 
her lifetime or after her death her poesses- 
sion must also be deemed to be adverse, 

As tothe nankar allowance they also 
denied the plaintiffs’ title and set up the 
adverse possession of Musammat Ramkali 
in respect thereof. “They also contended 
that the effect of the revenue partition was 
that Musammat Ramkali should be deemed 
to be the absolute owner of the four aboye- 
mentioned plotsin the village Debai, and 
that plaintiffs could not claim those plots, 

With regard to these varians kinds of 
the property they set up adeed of gift, 
dated the 6th November, 1922, executed in 
their favour by Musammat Ramkali and 
also alease for thirty years executed in 
their favonr by her on the same date, 

The plaintiffs denied the validity of the 
deed of giftand ofthe lease and urged 
that inany case they were entitled to the 
lessor’s interest at present ‘and to the 
actual possession of the property after 
thirty years since they wese the heirs of 
Musammat Ramkali. 

We might also mention one more point 
and it is regarding the share in the village 
Khunnipur. The plaintiffs alleged that 
apart from the ‘above allegations neither 
Musammat Abbaran Euar nor Musammat 
Ramkali was in possession of the said abare 
but that it had been in possession of the 
mortgagees one after another and that the 
plaintiffs had redeemed that property from 
the last mortgagee and were now in pos- 
session of¢he same. Their case, therefore, 
in regard to this property was that there 
could be no adverse possession of Musam- 
mat Ramkali in respect of the same. 

From theepleadings stated above it will 
appear that the principal points for triaf 
in the case were as follows :— 

1, Whether Ambika Bakhsh had surviv- 
ed his father Aman Singh ? . 

2. Whether Musammat Ahbaran Kuar 
was in possession as a life estate holder 
with the permission of the plaintiffs or 
whether “her possession tas adverse ? 

3. Whetherthg possession of Vusammat 
Ramkati was inerespect of -any of the 
property im suit that ofa Hindu widow or 
whether her possession was alsp adverse? 

4. Whether the share in village Khunni- 
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pur had been in*possession of mortgagees 
one-after another and whether the plaint- 
iffa had redeemed the last mortgagee and 
whether under thess circumstances either 
Musammat Ahbaran Kuar or Musammat 
Ramkali could be deemed to have béen 
in adverse possession of the same ? 
. 5. Woether the plaintiffs- were entitled 
to the nankar allowance, claimed by them ? 
6. Whether Musammat Ramkali was 
the absolute owner of the four plots of 
land in village Debai, which Bad fallen to 
her share at the time of the partition. 
Number of issues were framed in the 
trial Court but the principal points covered 
by them have been mentioned by us above, 
The learned  Subordinate Judge of 
Fyzabad found that Ambika Bakhsh Singh 
Burvived Aman Singh; that Musammat 
Ahbaran Kuar was in possession as life- 
estate holder with the permission of the 
predecessor-in-title of theplaintiffs, that 
Musammat Ramkali's possession in regard 
to the property mentioned in Class I 
was that of & Hindu widow; and that 
her possession with regard to the property 
mentioned in Olasses IL and IIl was 
adverse. Ht also found that the possession 
of the mortgagees over the share in the 
village Khunnipur had not been establish- 
ed, nor the fact of the redemption by the 
plaintiffs ofthe said property. He, how- 
ever, held that the plaintiffs’ right to the 


nankar allowance in suit was established, 


but they were not entitled to claim the 
four plots of land, since they were the 
absolute property of Musammat Ramkali. 
As tothé property regarding which the 
learned Subordinate Judge held that 
Musammat Ramkali was absolute owner by 
virtue of her adverse possession or parti- 
tion, he upheld the deed of gifs and the 
lease dated the 6th November, 122. He, 
therefore, diemissed the plainsiffe’ suit in 
respect of those items of the property and 
decreed it in respect of the regt. 

* Both parties have now appealed to this 
Court againstthe decree of the Subordi- 
nate Judge, the plaintifis' appeal being 
First Civil Appeal No. 141 of 1927, and the 
defendants’ appeal being First Oivil Appeal 
No. 142 of 1927. The result of these two 
appeals is that all the points, which were 
decided by the learned Subordinate Judge, 
now require & decision from us, and the 
whole case has, therefore? been argued in 
respect of each ‘of the points. on both 
sides. f 

We, therefore, now proceed to give our 
findings in respect of each of the points 
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stated above as the main pointe for trial 
in the Court below:— e 
4 * Asto point No. 1, viz., 
Whether Ambika Bakhsh Singh had surviv- 
ed his father Avin Singh. 
x * 


We are, therefore, of opinion that it has 
been gatisfectorily established that Ambika 
Bekhsh survived his father Aman Singh. 
The first point is, *therefore, decided 
against the defendants and in favour of the 
plaintiffs. | 

°” “As to point No. 2. 

Whether Musammat Ahbaran Kuar was 
in possession as a life estate holder with 
the permission of the plaintiffs or whether 
her possession was adverse ? 

We may state that this point is covered 
by issues Nos 3, 5 and 3 and hasbeen found 
by the learned Subordinate Judge in favour 
of the plaintiffs. Itis clear from the evi- 
dence on the record that Musammat 
Ramkali and Musammat Ahbaran Kuar both 
lived together, and that the relations be- 
tween the daughter-in- lawand the mother-in- 
law were quite good. That fact shows 
that both of them maintained themselves 
out of the income of the same property and 
under these circumstances it ‘cannot be 
said that the possession of the mother-in- 
law was in any way adverse to the daugh- 
ter in-law. As to whethsr it was adverse 
to the plaintiffs we find it established from 
the evidence on the rezord that it was not 
so. Regarding the property which came to 
Musammat Ramkali as heir to her husband 
Ambika Bakhsh Singh it js evident that 
the possession of Ahbaran Kuar could not 
be deemed to be adverse to the plaintiffs 
a8 long as Musammat Ramkali lived. Their 
right to possession of the said property 
would accrue only after the death of Mr. 
Ramkali and if any other person with the 
consent of Musammat Ramkali was in pos- 
session during her lifetime her possession 
could not be deemed ta be adverse against 
them. The possession of a Hindu widow 
for her lifeis a possession, to which she is 
entitled by virtue of law, and it cannot be 
deemed to be adverse against the reversion- 
ers in the sense that it might extinguish 
their rights. Similarly, if any peraon 
during the lifetime of the widow comes 
into possession of the property with the 
consent’ of the .widow, his “or her posses- 
sion cannof be deemed to be adverse to 
them., Asto the» property which was left 
by Musammat Anar Kuar, mother of Drig- 
bijai Singh, and by Musammat Hans Raj 
Kuar, widow of Sant Bakhsh Singh, we 
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find that Musammat Ahbaran Kuar was not 
entitled to get any share out of those pro- 
perties since her husband Aman Singh had 
died before the death of Anar Kuar or the 
death of Musammat Hans Raj Kuar, when 
the succession should be deemed to have 
opened. 


Z e 

As to the property held by Anar Kuar' it 
is clear that after her death in 1881 i, was 
divided between the two branches, one con- 
sisting of the defendants and the other 
consisting of Sant Bakhsh Singh, Kamta 
Bakhsh and Ambika Bakhsh, all descend- 
ants of Balwant Singh After the death 
of Musammat Hans Raj Kuarin 1¢95 Mus- 
ammat Ahbaran Kuar applied for muta. 
tion of names and the plaintiffs filed objec- 
tions and ultimately a compromise was 
arrived at to the effect that half the pro- 
perty should be recorded in the name of 
Musammat Ahbaran Kuar for her life only 
without the power of alienation and that 
the other half should be recorded in the 
name of the objectors. This would appear 
from Ex 45, which is printed on P. R, 36 
part 3. The compromise was filed in the 
mutation case relating to village Kandar- 
kha and is dated the 27th August, 1896, 
The compromise purports to have been 
signed by Ohandra SekharSingh the plaint- 
if and Musammat Ahbaran Kuar. The 
Revenue Oourt ordered the mutation ef 
names to be effected in accordance with 
the compromise on the 21st November, 
1:96. Lt appears from the record that in 
regard to village Debai the name of Mus- 
ammat Ahbaran Kuar was entered by 
virtue of the order of the same date (vide 
Ex. 39). This shows that it was by virtue 
of the same compromise that mutation was 
effected in favour of Musammat Ahbaran 
Kuar in respect of that village alse. It is 
in evidence of P. W. No." that the muta- 
tion in favour of Musammat Ahbaran Kuar 
in respect of all the villages was by virtue 
of the said compromise. The witness has 
been believed by the learned Subordinate 
Judge and wedo not see any reason why 
his testimony should be rejected, It is 
also proved from the khewat of the village 
Khunnipur (Ex. 40 printed on P. R, 8) that 
the mutation was: effected in fayour of 
Musammat Ahbaran Kuar in ,the same 
proportion a$ the two other villages. The 
learned Subordinate Judge says that this 
fact indicates that the mutation must have 
been effected in respect of this village also 
in purauance of the compromise mentioned 
above. We agree with him, In a case 
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decided by this Court and*reponted as Ram 
Abhilak v, Chaurasi (1) it was held that 

. in similar circumstances it may  be'pre- 
sumed that possession in regard to the 
entire property was by virtue of & com- 
promise, We adhere to the view of law 
taken in that case. It appears to us to be, 
therefore, clearly established that the muta- 
tion in favour of Musammat Ahbaran 
Kuar in respect of all the villages was 
made in pursuance: of a compromise be- 
tween her and the plaintiffs, which was to 
the effect that she was to remain in posses- 
sion of the share given to her for her life 
and without any power, of alienation, 
Indeed this finding of the learned Sub- 
ordinate Judge was not assailed by the 
learned Counsel on behalf of the defendants- 
respondents during the courBe,of the argu- 
ments in appeal. We, therefore, fiad that 
Musammat Abbaran Kuar was in possession 
ofthe property entered in her name with 
the eonsent ofthe plaintiffs and that hér 
possession in respect thereof could not be 
deemed to be adverse. E 

As to point No 8. 

Whether the possession of Musammat Ram- 
kali was, in respect of amy of*the property 
in suit,of a Hindu widow or whether her 
possession was also adverse? 

This point is embodied in issue No. 6, 
This is oneofthe mostimportant points 
in the case. The question which we have 
to deal with under this head relates to 
the nature of possession of Musammat 
Ramkali in respect of different classes of 
property, of which she wasin possession, 
As to the property of Class I, which be- 
longed to Ambika Bakhsh and wag 
mutated in favour of his widow Musam. 
mat Ramkali after his death, there is no - 
difficulty, The only point urged by the 
defendaats in that connection was that 
Ambika Bakhsn had died during the life. 
time of his father Aman Singh and con- 
sequently e Musymmat Ramkali had not 
succeeded to that property as a Hintu 
widow. We have already dealt with this 
question under the firat point. We havg 
agreed with the finding of she learned 
Subordinate Judge on this point that 
Ambika Bakhsh survived Aman Singh 
In that view of the case therecan be no 
doubt*that Musamm&t Ramkali succeeded 
to that property as a Hindu widow and 
the plaintifs sare now entitled to it ag 
thé texs revergioners of her husband. If 
is in regard to this property that the 


(1) 101 Ind. Cas. 730; 13 O. L. J. 839; A.I. R. 
Oudh 582. . 1957 
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claim of the plaintiffs has been decreed by 
the learned Subordinate Judge. We, 
therefore, maintain that part ofthe decree 
of the learned Subordinate Judge and 
hold that Musammat Ramkali could not 
be considered to bein adverse possession 
of that property. 

The question of adverse possession only 
arises in raspect of the property which 
was in possession of Musammat Ahbaran 
Kuar, the mother of Ambika Bakhsh, and 
after her death it camé into the possession 
of Musammat Ramkali. To be strictly 
accurate the mutation of name in respect 
ef the property situate in Debai was 
with the consent of Musammat Ahbaran 
Kuar effected in favour of Musammat 
Ramkali during her lifetime. The ques- 
tion whether ghe obtained possession of 
that property during the lifetime of 


Musammat Ahbaran Kuar, or after her. 


death is, in our opinion, immaterial because 
it is admitted that except *the share in 
village Khunnipur, which is alleged by 
the plaintiffs to have been in the possession 
of the mortgages and in their possession 
after redemption, she remained in posses- 
sion of the entire property, which was 
originally mutated in favourof Musammat 
Ahbaran Kuar for more than 12 years 
after her death.” The learned Subordinate 
Judge has found that Musammat Ahbaran 
Kuar died somewhere in 1895 and it is 
admitted that Musammat Ramkali died in 
1923. 


In order to determine the nature of 
possession of Musammat Ramkali in re- 
Bpeet of the property which came to her 
possession either during the lifetime of 
Musammat Ahbaran Kuar or after her 
death we have to see what the , law on 
the subject is. . 


It is a settled rule of law that the 
possession of a Hindu female,” in respect 
of the property to which she has come 
into possession, but is not entitled to it 
b$ way of inheritance under the Hindu 
Law, must be deemed to be adverse to 
4he reversioners and cannot be consider- 
ed to be that of a mere life-estate holder, 
unless an arrangement or an agreement 
to that effect is proved to have been 
arrived at between her and the rever- 
sioners or unless shé has herself déclared 
that she held only as a limited owner 
possessed of a life-estate This rule. of 
‘law will be found to be laid down in two 
decisions of their Lordships of the Privy 
Council, one reported as Lachhman Kunwar 
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v. Manorath Ram (2) and the other re- 
ported as Sham Keer v. Dah Koer (3). In 
the former case it was laid down by their 
‘Lordships that where a Hindu female 
made a clear declaratfon either at the 
time when she took possession or sub- 
sequently that she took the property as 


a Hindu widow, her possession 
could” not be deemed to be. adverse 
to the reversioners,e who would be 
entitled tothe property after her death. 


This proposition is based upon the element- 
ary priniciple of law that no man can 
acquire by adverse possession right higher 
than who hedeclares to be in possession 
of. Inthelattercase it was laiddown by 
their Lordships that if a Hindu female'be 
shownto have come into possession of a 
property, to which she was not entitled 
by way of inheritance as a result of arrange- 
ment with thereversionary heirs, her posses- 
sion cannot be deemed to be adverse against 
them, and they would be entitled to rezover 
the: property after her death. This proposi- 
tion is based upon another elementary 
principle of law which is to the effect that 
a person's possession cannot be deemed to 
be adverae to another when he entera upon 
it with his consent. 

The rule of law stated by us in regard 
to the pessession of a Hindu female as 
enunciated by their Lordships of the Privy 
Council inthe two cases quoted above was - 
again affirmed by their Lordsbips ina 
subsequent case reported as Satgur Prasad 
v. Raj Kishore Lal (4). It was recently 
followed bya Bench of this Courtin Raj 
Bahadur Singh v. Kanhaiya Bakhsh Singh 
(8) to which one of us was a party. 

We have, therefore, to see whether 
Musammat Ramkali’s possession in respect 
of the property which was in possession of 
Musammat Ahbaran Kuar could after her 
death be deemed to be ascribable to any one 
of thetwo principles laid down by the 
Privy Council. 

As to village Kandarkha we find that 
Musammat Ahbaran Kuar got mutation of 
name effected in favour of Musammat 
Ramkaliin her own lifetime. This would 
appear from Iis. 49, which will be found 


(2) 221. A. 25; 22 O. 445; 6 Sar. P.O, J 523; 5 M, L. 
J. 1: Rafique & Jackson's P C. No. 136 (P. O.). 

(3) 29 I. A. 132; 29 0.664; 60. W. N.657; 4 Bom L. 
R. 547; 8 Sat. P. O. J.280(P.G). * 

(4) 55 Ind. Cas. 486 46 L. A. 197; 42 A. 152; ILL. 
W. 384; (1920) M. W. N. 3: 24 C. W, N. 394; 38 M. L. 
J. 259; 18.A. L. J. 235; ZU. P. L. R. (P O.) 53; 92 Bom, 
L. R. 451; 27 M. L. T. 200 (P. C ). 

(5) 99 Ind. Cas, 890; 4 O. W. N.350; A. I R, 1997 
Oudh 138. : 
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printed on P, R. 43 of part3, which is an 
extract from mutation register in respect 
of pukhtadarihagiyat in village Kandarkha. 
It shows that Musommat Ramkali’s name 
was entered in place*of Musgmmat Ahbaran 
Kar byvirtue ofinheritance due to old age, 
Th > actual words used in the vernacular are 
“W irasatbawajah alam Zaiefi". It is difgeult 
to follow the legal significance of this ex- 
pression because a eight of inheritance 

cannot be deemed to accrue during “the 
. lifetime of a person, who is old. Buch 
right can only accrue after hig -death. 
What appears to us to be the real meaning 
ofthis is that Musammat Ahbaran- -Kvar 


had got old and, therefore, she put Musam-. 


mat Ramkali in possession of the property 
and because the Revenue Courts would only 
recognise possession obtained either- by 
inheritance or transfer, it was thought 
proper in this case to describe her coming 
into possession of the property by virtue 
of inheritance. The orderis dated the 28th 
July, 1804, and the entry was made by the 
Patwari inthe village registers on the 
8th October, 1904. The learned Subor- 
dinate Judge has found that Musammat 
Abbaran Kvar died in 1905, with which 
finding wé quite agree, and consequently 
itis proved clearly from this document 
that the mutation of names was eflected in 
favour of Musammat Ramkali in respect 
of the property situatein village Kandar- 
kha during the lifetime of Musammat 
Abbaran Kuar. No proof has been given 
on bebalf of the plaintiffs to prove that 
the mutationofnamesin respect of this 
village was effected in favour of Musam- 
mat Ramkali as a result of an arrangement 
withthem. The only contention put for- 
ward before us by the learned Counsel for 
the plaintiffs-appellants was that as muta- 
tion of names bad been effected in favour 
of Musammat Ramkali by way of inherit- 
ance it must be deemed that she took the 
property only as a life-estate holder. The 
contention wasthat she could not take 
morethan whatwas possessed by Musam- 
mat Ahbaran Kuar. We do not think 
this contention ia a sound one It may be 
that during Musammat Ahbaran Kuar's 
life the possession of Musammat Ramkali 
may be deemed to be of the same charaeter 
as that of Musammat Ahbaran Kuar, . since 
she took possession with her consent} but 
ìt appears to usto be clear that after the 
death of Musammat  Ahbaran Kuar the 
plaintiffs could have taken possession of 
the property from Musammat Ramkali; 
and unless it be proved that she continued 
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the *consent of the 


in possession with 
the death 


plaintiffs, her pcssession after 
‘of Musammat Ahbaran Kuar cannot be 
considered to be in tbesame capacity as 
that of Ahbarsn Kuar. The mere fact 
.thata Hindu female declares that ehe 
is in possession of the property by way 
,ofinheritancedoes not show „that she 
declares herself to be in possession asa 
limited owner. The real view in sucha 
ease would be that she not being entitled 
to possession! by way of inheritance, her 
possession mus;be deemed tobe that of 
& trespasser and consequently adverse 
against the reversioners, unless they prove 
that it was with their consent. We are, 
therefore, of opinion that the possession 
.of Musammat Ramkaliin respect of the 
property situata in village Kandarkba 
must be deemed to be adverse to the 
plaintifis, Wemust make it clear that 
this is only in regpect of the property which 
she got as an heir to her husband Ambika 
Bakhsh Singh. - 

As to village Debai the specific order 
by virtue of which mutation of names was 
effected has not been produced by either 
of the parties. There are, howe'ver, on the 
record two khewats of that village. They 
are Bx. 51 (P. R. 96 of part3 for the years 
1311 Fasli 15603 04) and Ex.52 (P. R. 97 
of part 3 for the year 1312. Fasli 104-1 5). 
It would appear from Ex. 51 that the 
names of three persons were entered in 
the khewatsfor that year, namely, those 
of Musammat Abbaran Kuar, and of the 
plaintiffs, Chandra Sekbar and another 
and of Musemmai Ramkali. 1t would further 
appear from Ex. 52 that the three names 
entered in tbat document are those of 
Musammat Ramkali andof the plaintiffs, 
Chandra Sekhar and another. A com- 
parison of these two documents shows that 
Musummat Ahbaran Kuar’s name was re- 
moved from the khewats of 1312 Fasti, It 
must have been due toa similar order passed 
by the Revenue Courts, but this is only our 
surmise. Musammat Ahbaran Kuar died 
in 1805 and it is quite possible that the 
entry inthe khewats for 1312 l'osli may 
have been made after thedeath of Musam- 
mat Ahbaran Kuar. It, however, appears 
to us to be quite immaterial for our pur- 
poses as we have already stated above to 
find out distinctly whether the mutation 
of names was effected in favour of Musam- 
mat Ramkaliin respect of the property 
held by Musammat Ahbaran Knar either 
in her lifetime shortly before her death 
or after her death, In either case unless it 


286 
. 

be established that Musammat Ramkali was 
allowed to let into possession ofthe pro- 
perty whether during the lifetime of 
Ahbaran Kuaror after her death withthe- 
consent of the plaintiffs, her possession 
must be deemedto be adverse, There is 
no proofon the record that in respect of 
this property she declared herself to be in 
possessioh as a limited owner. Indeed 
with respect to all the property she dec- 
lared inthe deed of gift executed by her 
in favour of the defendanjs (Ex. B.88 
printed on P. R. 61) that she was in pos- 
session of the said property as absolute 
owner. We are, therefore, of opinion that the 
plaintifs appellants having failed to prove 
that thers was any agreement or consent 
on their partor her declaration, she must 
bedeemed te bein adverse possession of 
the share, which she derived from Musam- 
mat Ahbaran Kuar in respect of this vil- 

e also. 
us to village Khunnibur the matter, 
however, stands on a different footing. 
We find that mutation in respect of the 
property situate in this village was not 
effected in favour of Musammat Ramkali 
either dusing the lifetime of Musammat 
Ahbaran Kuar or soon after her death. 
It would appear from Ex. B-15 (P. R. 
103 of part 3), and Bx. B 20 (P. R. 46 of 
part 3) that mutation was effected in favour 
of Musammat Ramkali by the order of the 
Revenue Court dated the 2nd June, 1910, 
after five years from the date of her death. 
As the circumstances under which the muta- 
tion of names was efiected in her favour in 
that year were not clear from these d»ou- 
ments, we sent for the original record 
which had also been summoned by the 
plaintiffs in the Court of the Subordinate 
Judge. Referring to that record we find 
that an application for mutation of names 
in respect of the property situate in village 
Khunnipur was filed in the’ Revenue Court 
on the 15th February, 1910. The original 
of that document is noton the record and 
we have, therefore, ordered, that a copy 
of it will be placed on the record and 
marked, as Ex B 2U.l. li appears from 
that document that the application for 
mutation was made by one Jagdatt Singh, 
who called himself to be the mortgagee of 
Musammat Ramkali's share. ; He prayed 
it would appear from the said application 
that mutation be effecsed in regard to the 
proprietary rights of that village. in the 
name of Musammat Ramkalf as their of 
Musammat Ahbaran Kuar, and with regard 


go the mortgagee rights mutation may be 
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effected in his favour as such. Tha 
Patwari of the village was examined 
on the 12th April, lal, and in his state- 
ment he said that Musammat Ramkali 
claimed this property as heir to Musammat ` 
Ahbaran Kuar,esince she had died childless, 
but that the reversioners Chandra Sekhar 
and others objected to mutation in favour 
of té ‘mortgage on the ground that she 
had no right of transfer and consequently 
theemortgage in favour of the mortgagee 
was invalid. He further stated that the 
morógagee'a possession by virtue of the 
mortgage alleged to have been executed 
by her in his favour had not been deliver- 
ed. We may also point out that on the 
16th February, 1910,two applications were 
put in vy the mortgages, one was in regard 
to mutation in his favour as mortgagee, 
and’ the other in regard to mutation in 
favour of Musammat Ramkali. We have 
also placed on record a copy of the former 
and marked it as Ex. B-20.2. We find from 
the record that an objection was filed by 
Chandra Sekhar to this application on the 
9nd March, 1910, in which he stated that 
the property in suit was in his own 
possession and that the mortgage dated 
the 29th July, 1908, which was set up by 
Jagdatt Singh in his own favour was an 
invalid document since Musammat Ramkali 
was not entitled to transfer the property, 
He also stated that the mortgagee was not 
in possession of the property, from which 

we understand that he was notin posses- ` 
sionunder themortgage set up by him as one 
having been executed in his favour by 
Musammat Ramkalion the 22th July, 1905, 
Onandra Sekhar was examined in that 
case on the 24th March, 190», and a certified 
copy of that statement would be found on 
the record as Ex. B-19 (printed on P. R. 44 
of part 3). In that statement he again 
reiterated his objection and alleged that the 
name of the mortgagor Musammat Ramkali 
had not till then been enteied in the 
khewat, though Abbaran Kuar had died 
five or six yeara ago, and that the mort- 
gagee on her behalf was not in possession 
ofthe property, nor could the mortgage 
be deemed to be valid since Musammat 
Ramkali had no power of alienation, the 
mutation in Ahbaran Kuaer's name having 
been effected without any power of 
alienation. Heset up that he was himself 
the heir to Musammat Abbaran Kuar, but 
bad omitted to apply for mutation in 
respect of the’ said property by oversight. 
Tae Tahsildar reported on the 31st May, 
1908, that the mortgage was invalid and 
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the mortgages was not proved to be in 
possessibn on thg basis of hie mortgage, 
consequently the mutation of names could 
not be effected in favour of the mortgagee. 
He, however, repotted that Musammat 
Ramkali was the heir of Mu8ammat Ahbaran 
Kuar and mutation should be effected in 
her favour by way of inheritance. It 
appears that on the 2nd June, 1910* the 
objector Ohandra Shekar appeared before 
ihe Sub-Divisional Officer, to whome the 
record had been sent by the Tahsildar, for 
fiaal orders and stated that-he, had no 
objection to mutation being effected in 
favour of Musammat Ramkali by way 
of inheritance, but objected to any muta- 
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‘tion being effected in favour of the. mort- 


gagee since he was not in possession. 
Ihe Sub-Divisional Officer thereupon or- 
dered the mutation of names to be effected 
in favour of Musammat Ramkali by way 
of inheritance and rejected the applica- 
tion of Jagdatt, the mortgagee, for muta- 
tion in his name as such. This will 
appear from Ex. B 20, which is a certified 
copy of the proceedings held before the 
Sub Divisional Officer on the 2nd June, 
1910, and it will be found printed on P. R. 
46 of part 3. 

These facts point clearly that so far as 
the property in Khunnipur is concerned 
the mutation of names in favour of Mu- 
sammat Ramkali was allowed with the 
consent of plaintiff Ohandra Shekhar. The 
possession of the lady, therefore, was by 
way of arrangement with the plaintiffs and 
comes within the rule laid down by their 
Lordships of the Privy Council. It was 
pointed out that Musammat Ramkali was 
not present in Court on the 2nd June, 
1910, nor was the application for mutation 
in her favour made by her. In our opiniun, 
however, this should not affect the situa. 
fion. The application filed on the 15th 
February, 1910, by Jagdatt on behalf of 
Musammat Ramkali has already been re- 
ferred to and we consider that that appli- 
cation, under the circumstances, should be 
considered an applieation on her behalf. 
That would also indicate the manner in 
which she wanted mutation in her favcur. 
The plaintiff, Ohandra Shekhar, accepted 
the position but agreed to mutation being 
effected in her favour as an heir to Mu- 
sammat Ahbargn Kuar, and statedsclearly 
that neither Musammat Ahbaran Kuar nor 
Musammat Ramkali had any power of 
alienation. If we couple the two positions, 
namely, a statement on the part of Chandra 
Shekhar that mutation may be effected in 
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. 
favour of Musammat Ramkali by way of 
inheritance and a further stftement on 
his part that Musammat Ramkali should 
have no power of alienation, the only 
reasonable construction’ to be placed upon 
the facts statad above is that he had 
agreed to & mutation for life in favour 
of Musammat Eamkali, without any power 
of alienation. We are, thereforesof opinion 
that the adverse possession of Musammat 
Ramkali in respect of the property situate 
in village Debai is not established. It is 
also not. established,on the ground that 


JAGSIWAN BAKHSH SINGH, $ 


"the property was in possession of the 


mortgagee on behalf of the plaintiffs, and 
had been redeemed by them from the said 
mortgagee, butthis wil be a point, with 
which we shall deal under the next head. 

The result of our findingeon this point 
is that we maintain the finding of the 
learned Subordinate Judge in respect of 
the shares which stood mutated in favour 
of Musammat &hbaran Kuar in regard to 
two villages Kandarkha and Debai, and 
set it aside in respect of the village 
Khunnipur. 

As to point No. 4, 

Whether the share in village, Khunnipur 
had been in pcssession of morigagees one 
after another aud whether the plaintiffs had 
redeemed the last mortgagee and whether under 
these circumstances either Musammat 
Ahbaran Kuar or Musammat Ramkali 
could be deemed to have been in adverse 
possession of the same? À 

The next point with which we have to 
deal is the alleged adverse possession of 
Musammat Abbaran Kuar or Musammat 
Ramkali in respect of the property situate 
in village Khunnipur, which, the plaintiffs 
alleged, had been in actual possession of 
the mortgagees and which after redemp- 
tion in 19.7 had come into their possession. 
The learned Counsel for the plaintiffs took 
up two posit! ns with regard to this pro- 
perty. The first position was that he 
challenged the finding of the learned Sub, 
ordinate Judga to the effect that the 
possession of the mortgagees’ over this 
property: had not been established, nor 
had the alleged subsequent redémption of 
the said property by the plaintiffa and 
their possession over the same been proved, 
The secgnd position was that the property 
being in possassion of the mortgagees and 
after redemption that of the plaintiffs 
there cguld bs “no adverse possession in 
regartl to *the equity of redemption. 

We now proceed to deal with each of 
these positions. ` 
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As to the first position we have been 
taken through the entire evidence on the 
record on this point and our conclusion 
is that’ the poasession of the mortgagees 
one after another over this property has 
been satisfactorily established, and it has 
also been proved that the plaintiffs came 
into possession of the same after having 
redeemed those mortgages. 

[Tne learned Judges proceeded to deal with 
the evidence onthe point and continued:—] 

Our finding, therefore, on this point is 
that the property in’ village Khunnipur 
was never in possession of either Musam- 
mat Abbaran Kuar or Musammat Ramkali, 
but it was at first in the possession of 
Jagdatt and then in the possession of 
Raghunath and Sheo Sahai as mortgagees 
of the said. property and after the redemp- 
tion of 1917 it came to the possession of 
the plaintiffs, who remained in possession 
thereof till the death of Musammat Ramkali 

As to the second position we may ob- 
serve that we have already held while 
dealing with point No.-3 that the mutation 
of names effected in favour of Musammat 
.Ramkaliin the year 191U in respect of the 
property situate in village Khunnipur 
was by virtue of an arrangement with the 
‘plaintiffs. That alone would show that 
Musammat Ramkali’s adverse possession in 
regard to this property could not be held 
to have been established. 
` But apart from this we are also of 
opinion that the mere fact thatthe name of 
Musammat Ramkali was entered in the 
khewat in respect of this property cannot 
be held to be a sufficient proof that she was 
in adverse possession of the equity of 
redemption, and we say so for two reasons, 
firetly, that the property was in possession 
of the mortgagees and, secondly, that the 
mutation of names was effected in her 
favour, with the consent ofthe plaintiffs. 
We are not prepared to hold that mutation 
effected under such circumstances could 
“be any evidence of adverse possession of 
Musammat Ramkali in resvect of ths equity 
of redemption. The learned Counsel for 
the plaintiffs appellants argued that an 
equity of redemption could never be con- 
‘sidered as capable of adverse possession. [n 
face of the ruling of their Lordships of the 
Privy Council in Khiarajmal v. Daim (6) 


such a wide proposition cannot be main- - 


tained, It would appeas from thé judg- 


(6) 321A, 23,9 OC. Ww, N, 201;2 A L. 2.71; 7 
Bom L R. l; 1 O, L.J. 981; 32. C, 296; 8 Sar. P. G.J, 
131 (P. QJ). 
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ment of their Lordships (page 32*) that if 
certain facts had been established in that 
case thef would have been considered by 
them as sufficient eyidence of adverse 
possession of the equity of redemption. 
We are, therefore, of opinion that it must 
be held on the facts established in each 
case, whether they would amount to be 
the cogent evidence of adverse-possession 
of the equity of redemption, The same 


view was taken in a well-known judgment 


of the Bombay High Court reported as 
Tarubai*v. Venkatarao (7), Batty, J. con- 
sidered this question in most learned and 
exhaustive manner and observed as follows 
on page 66T:— 

“The result is, as above indicated, if 
there has been no ouster or  'open and 
notorious aet of taking possession’, then 
the persons relying on his possession to 
defeat title, must show that it was of 
such & nature, and involved the exercise 
irreconcilable with those 
claimable by the plaintiffs, as to give the 
plaintiff occasion to dispute that posses- 
sion (or, in other words, that it was such 
as to give a cause of action or right to 
sue for possession) throughout the twelve 
years next preceding the suit. The mere 
existence of the claim without possession, 
actual or constructive, will not suffice as 
a bar to a title proved or admitted: 
Secretary of State for India v. Krishnamont 
Gupta (t). And even where there is pos- 
session, if it has commenced without any 


act of dispossession, and is susceptible 


of explanation by reference to a title not 
inconsistent with the rights of the person 
against whom it is set up, or of one 
holding on behalf of such person or tem- 
porarily entitled to exercise his rights, 
there can be no necessity to call that 
possession in question, unless and until 
interference with the right of the person 
against whom it is alleged has been mani- 
fested by acts affecting his existing right, 
or has otherwise been brought to his 
knowledge.” ` 
The same principle was followed in the 
late Court of the Judicial Commissioner 
of Oudh, in a recent case where this 
subject was discussed exhaustively by Mr. 
Dalal, A. J. O., (now Mr. Justice Dalal) vide 
Jai Gobind Singh v. Abhairaj Singh (9). 


(7) 27 B. 43; 4 Bbm L. R, 721. 

(8) 29T. A 104; 20 C. 518: 6 C. W. N. 617; 4 Bom. L, 
R. 53% 8 Sar. P O. J 269 (P. O). 

(9) 77 Ind. Cas. 125; 26 O O 308; 10 O. L, J. 216; 9 


'O. & A. L. R. 651; A. I. R.1924 Oudh 40 
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We are in entire agreement with the 
view of law taken in that case, : 

The facts that have been established in 
the case before ug are that the: property 
was in possession of the mortgagee and the 
persons in whom the equity of redemption 
vested allowed the mutation of names to 
be effected in favour of Musammat Ram- 
kali unger circumstances which show that 
mutation was to be made in her favour as 
an heirto anotherlady, which meant that 
mutation was allowed only for her life- 
time, with no power of alienation. In such 
a case we are unable to hold that adverse 
possession of the equity of redemption has 
been established. We are supported in this 
view bya recent decision of their Lord- 
ships of the Allahabad High Oourt report- 
ed as Kunwar Sen v. Darbari Lal (10). 
In that case a mortgagee was in posses- 
sion of certain property under an usufruc- 
tuary mortgage and certain persons had 
succeeded in getting their names recorded 
in the revenue papers in place of the 
mortgagor against his consent and it was 
held that they could not on that basis 
acquire adverse possession of the right to 
redeem. We must point out that for the 
purpose of our case it is not necessary to go 
to the extent in which their Lordships of 
the Allahabad High Court went in that 
case. In the case before us the mutation 
was effected in favour of Musammat Ram- 
kali with the consent of Ohandra Shekhar, 
the plaintiff, while in thecase before the 
Allahabad High Court the mutation had 
baen effected in spite of the resistance 
offered by the person actually entitled to 
the property. 

At any rate itis clear that in the cir- 
cu nstances proved in this case itis not 
possible for us to hold that Musammat 
Ramkali acquired adverse possession to 
the equity of relemption on the basis vf 
the mutation effected in her favour io re- 
spect thereof inthe year 1910. 

"Our fiadiag, tuerefore, is tnat Musammat 
Ramkali’s possession in respect of the 
equity of redemption cannot be held to be 
aiverse and the plaintiffs are entitled to 
claim this property as their suit in regard 
to it is within 12 years from the date of her 
death in 1923, 


As to point No. 5. . 
Whether the’p‘aintiffs were entitled to the 
nankar allowance, claimed by them? 
The point under this head relates to the 
plaintiffs’ claim in respect of nankar gl- 


(10) 34 Ind. Cas. 171; 14 AL. J, 498; 98 A, 411, 
3. 7 4 
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lowance and forms the subject-matter of 
issues. Nos, 1l and 12, 

The learned Subordinate Judge has gone 
into this matter in great detail as will be 
found from his finding on ‘issue No. 11, 
and has held that Musammat Ramkali's 
Share in the entire nankar payable to the 
family came to Rs. 1092-9-9, This account 
is admitted by both the parfies, Indeed 
no arguments were addressed to us by any 
side in regard to this question. The plaint- 
iffs have tlaimed a declaration with re- 
spect to Rs. 1U8 0-9, because this is the 
sum entered inthe deed of gift executed 
by Musammat Ramkali in favour of the 
defendants. À i 

Tbe only. point which was argued during 
the course ofthe arguments in this Court 
was the point, whether the fagt that Musam- 
mat Ahbaran Kuar had received the 
nankar of the shares of Ambika and Har- 
pal and whether by such receipt her adverse 
possession could be made out. The learned 
Subordinate Judge has held that although 
Musammat Abbaran’ Kuar enjoyed the 
nankar allowanceof Harpal and Ambika'g 
shares, she acquired no rights in them for 
regarding the latter's share she could not 
have any adverse possession during the 
lifetime of Musammat ,Ramkaliand also 
because she was in possession of the whole 
property with the consent of Musammat 
Ramkali. Regarding Harpal’s share the 
learned Subordinate Judge has held that 
the adverse possession of Musammat 
Ahbaran Kuar regarding these rights 
could not be held to have beea established 
because she was in possession of all the 
property with the permission of tha 
plaintiffs, and apart from this she had been 
in po:session ouly for nine years, We are 
in entireagreament with this view of the 
learned Subordinate Judge. Nothing was 
shown in argument to show that this find- 
ing ofthe learned Judge is wrong. We 
may state, as à general principle relating 
to the nankar allowance that the mere fact 
that the piaintiffs have not received their 
allowance for some years would not des- 
troy the right to the said allowance. It 
is a recurring right and inorder to establish 
adverse possession in respect of such a 
right it must be clearly established by 
cogente evidence that the right of the 
plaintiffs to receive the nankar was clearly 
and openly denged to their knowledge, and 


that afternsuch denial, the persons setting: 


up adverse possession had been continually 


in receipt thsreof by virtue of such an 


asserted righi, We have looked into thy 
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record to find evidence of this character, 
but we have not been able to.discover any 
evidenee led by the defendants which 
could be consi:lered to he of the nature 
indicated by us &bove. Under these cir- 
cumstances we are compelled to hold that 
the plaintiffs are entitled to the declaration 
prayed for by them in respect of the nankar 
allowance and that their right to it has 
not been extinguished by the alleged ad- 
verse possession. : 

a Asto point No, 6._* 

Whether Musamvmot + Ramkali was the 
absolute owner of the four plotsof land in 
village Debai, which had fallento her share 

e at the time of pattition? oun. D out 

'This point relates to the claim of the 
plaintiffs in respect of plots Nos. 1713, 
3716, 1718 and 1719 situate in village Debai, 
and forms the subjectof issues Nos. 9and10. 

The learned Subordinate Judge has dealt 
with this point in a rather sketchy manner 
and we had to go into the whole point care- 
fully and in detail. 

: [Points Nos. 6and 7 are not material 
for the purposes of this report :—Ed.) 

The result of all these findings is that 
the plaintiffs’ *claim with regard toall the 
properties in regard to which their claim 
was decreed by fhe learned Subordinate 
Judge will be maintained, They will be 
given also a decree in respect of the pro- 
.perty situate in village Dehai in regard to 
which we have held that Musammat Ram- 
kali's adverse possession isnot established 
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and in respect of four plots of land men- 
tioned above to the extent qf five sixth’. The 
plaintiffs will also be entitled to the house 
and the well provided they are found to 
stand on tbe property decreed to the 
plaintiffs as decided by the lower Court: 
The question of mesne profits and damages 
wil also be subsequently decided in 
accordance with the findings given by us 
above. * 
. Weftherefore, allow the appeal of the 
plaintiffs (F. O. A. No. 141 of 1927) to this 
extent that they will besides the property 
decreed to them by the Court below also 
get a decree in respect of the share situate 
in village Debai, District Fyzabad, the 
mutation of which stood in the name of 
Musammat Ramkali at the time of her 
death, and iu reepect of five sixths share 
in plots Nes, 1713, 1716, 1718 and 1719 
situate in Patti Chandar Shekhar, Mahal 
Gaya Prasad of the aforesaid village 
Debai. They willalso be entitled to the 
lessor's interest in respect of the property 
covered by the lease dated 6th November, 
1922, (Ex. B 89). d 

We dismissthe appeal of the defendant 
(F. O. A. No. 142 of 1927). ME í 

As to costs our order is that the plaint- 
iffs wil get costs of both the Courta in 
proportion to the property decreed to them 
whereas the defendants-respondents will 
pay their own costs in both the Courts. 

A, App7al No. 141 allowed; 

. Appeal No.142 dismissed. 
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OUDH CHIEF COURT. 
, Seconp Oivi} Apps 4L No 1340r 1928, 
August ?2, 1928., 
Present:—Sir Lonis Stuart, Kr., Chief 
Judge, and Mr Justice R«za 
DEPUTY OOMMISSI@NER, GONDA, 
May-cer COUR! or WARDS, AJODHIYA, 
^ DISTRICT GONDA-—DEFENDANT— 
APPELLANT * 
Q,UerSus ` 
KARIMDAD KHAN AND OTHEBSe— 


Pr.iNTiEFS— RESPONDENTS 

Settlement decree—Circular ' No. 2 of 1861—Grant 
of birt rights—Under-proprietary tenure—Presump- 
tion—Hereditary rights—Transfer, power of. 

A decree by a Settlement Court granting birt 
rights under the provisions of Circular No. 2 of 
186i is necessarily a grant of under-proprietary rights 
whether under-proprietary rights are or are not 
mentioned. [p. 294,col 1.] 

Mohammad Abul Hasan Khan v. Lachmi Narain 
(1), referred to. 

here & man is proved to have rights of a 
hereditary nature, it is a good legal presumption that 
those rights are transferable although the presump- 
tion is rebuttable. [p. 291, cols. 1 & 2.] 


Second appeal against a decree of the 
Additional District Judge, Gonda, dated the 
12th January, 1928, affirming that of the 
Subordinate Judge, Gonda, dated the 14th 
August, 1926, < : 


Messrs. H. K. Ghose and M. Wasim, for 
the Appellant. 

Mr. Radha Krishna, for the Respond- 
ents. 


JUDGMEN T.—This is asecond appeal 
by the defendant, the Deputy Oommissioner 
of Gonda, in his capacity as representative 
of the Oourt of Wards managing the 
Ajudhia Estate, against the decision of 
both Oourts that the plaintiffa-respondents 
have nnder-proprietary rights in Pura 
Saif Khan, hamlet of Umedjot, Gonda 
District. The title of the plaintitfs-respond- 
ents is based solely upon a decree of the 
Settlement Court of Gonda District, dated 
the 3uth September, 1871. Under this 
decree their predecessors-in interest were 
given certain rights in that hamlet. The 
superior proprietor of the hamlet was the 
Maharaja of Ajudhia. These rights were 
continually challenged by the Ajudhia 
Estate. A history of the attacks upon the 
plaintiffs and their predecessors-in-interest 
is given in the decision of Mr. Pim, Junior 
Member of the Board of Revenue, dated 
the 25th August, 1925, (Bx. A-4).. The de- 
cree was passed in 1871. In 1875 the 
Ajudhia Estate endeavoured to eject the 
decree holders, The Estate failed. *In 1898 
the Ajudhia Estate again endeavoured to 


eject one of their number, That attempt 


a à 
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again failed, In 1903 during the progress 

ofthethen settlement the plaintiffs! pre- 

decessors who claimed to be under-pro- 

prietors in the hamlet and admitted their 

liability to pay rent to the superior 

proprietor, applied to the Settlement Officer 

asking him to fix their rents. The Ajushia 

Estate objected. Tbe case for the Ajudhia 

Estate was that the Estate had a right to 

fix the rents of these persons as it pleased 

and that no Court should be allowed to 

interfere , with that right. The question 

was decided against the Estate and no 

appeal was preferred. In 1905 the Estate 

again endeavoured to challenge the title. 

It eame into Court and asked for a declara- 
tion that the plaintiffs’ predecessors were 

ordinary tenants and such birt rights as 

they might bave had Japsed. That suit was 

dismissed. It, however, happened tbat at 

no time had the plaintiff's predecessors been 

recorded as under-proprietors. They have ' 
been recorded as birtdars. In the 1903 
Settlement an entry had been made in the 
khewat which was opposed to the terms of 
the 1871 decree and the decision of the 
Settlement Officer. This entry -was that 
they were orcinary tenants The omission 
to enter them as under-proprietors affected 
them in 1914 when they -attempted to 
partition the mahal. The Board of Revenue 
found thet they were not under-proprietors. 
The last attack made by the Ajudhia Estate 
upon the plaintiffs is thus described by Mr. 
Pimin his judgment:— 


“In the present litigation the Estate has 
tried new tactics, Abandoning the 
obviously hopeless attempt to eject by 
notice it served a notice on the appellants to 
pay an enhanced rent—a rent which, how- 
ever, had been found in the first Court to be 
reasonable and on their refusal to pay it, 
have broughi 8 suit under s. 52 on the 
basis of the conditions of re-entry laid 
down in the eettlement decree of 18/1." 


This attempt has been successful as fay as 
the Revenue Oourts are concerned, for in 
spite of the fact thatthe Settlement Court 
in 1903 bed laid down distineily that the 
rents were to be fixed by the Revenue 
Courts and not by the Estate, the refusal 
of the plaintiffs to pay a rent, which whe- 
ther rgasonable or not, the Estate on the 
previous decision had no right to fix haa 
resulted in a«lecree for their ejectment. 
‘But they have hot been ejected actually and 
arg still In physical possession of the pro- 
perty, They then instituted the present, 
proceedings i the Civil Courts for a des 
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claration that they are not tenants but 
under-propriétors. 

: They have succeeded in obtaining a de- 
cleration that they are under- proprietors. If 
this decree is upheld they cannot be ejected 
by the Revenue Courts and will be permitted 

“to hold the land as they have all along held 
‘it. The Courts below have devoted con- 
siderable trouble to the decision of the 
somewhat complicated facte and have 
displayed great skill in considering the 
evidence and applying the law thereto. 

. The decision of this appeal turns in the 
main on the construetion to be placed 
-upon the decree of 1271. Before we con- 

, sider its terms itis necessary to note the 
definition of “under-propristor” in the 
Oudh Rent Act. An under-proprietor is 
:& person -possessing 8 heritable and 
transferable rfght of property in land for 
which heis liable or but for a contract or 
decree would be liable to pay rent. We 
now come to-the litigation tf 1871. The 
judgment on which the decree is founded 
gives a sufficiently fullaceount as to how 
that case came into being. The plaintiffs 
in that case, who were the  predecessors-in- 
interest of «tho present plaintiffs came 
into Court on the assertion that in the year 
1203 Fasli (a year which corresponds to 
-1796 A. D.)a@ certdin Rani Bhagwant Kuar 
had, in consideration of the payment of 
“Rs. 500, given to their ancestor un-named a 
birt right in the hamlet. The right carried 
with it the privilege to the birtias of 
deducting by way of dahyak one-tenth of 
the rent assessed on the hamlet. The 
plaintiffs in that litigation continued that 
‘as the Ajudbis Estate, which had since 
‘acquired the village, refused to recognise 
their rights they had come to the Settlement 
Court to, have their rights defined and 
‘enforced. The replyof the Estafe was a 
complete denial. The judgment continues 
that the plaintiffs were unable to produce 
any document granting them such rights— 
‘guch a failure would not be surprising if 
the rights had been granted in the year 

` 1746, and that as there had been no real 
proof one way or another, the parties had 
Consented to abide by the statement of the 
Patwari Saiam Lal and that Shiam Lal had 
deposed, after examining such papers as 
he had ia his po-seasion, that it was an 
undoubted fact-that the plaiatiifls ware the 
birtdars of the village. He eontinued that 
Saif Kuan was the founder “of the hamlet 
Pura Saif Khan, that he was the “ancestor 
of the plaintiffs and that he had founded 
the hamlet soma seventy . years before, 
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cutting down the jungle and reclaiming 
the land. The terms of th birt were that 
the birtdars were to retain possession 
on payment of the rent fixed by the 
talugdar. The rent was to befixed in. 
the following way. The jama was to be 
at prevailing rates and the birtdars 
were ertitled to deduct from the prevailing 
rates cne-tenth on account of their *dohyak 
right., l'his was the statement of the 
Patwari and upon this statement the 
Settlement Officer decreed the case. The 
words of the effective part of the judgment 
are these:— 

“Therefore, the plaintiffs’ birt rights and 
possession within limitation having been 
established on the evidence in the manner 
required by Circular No. 2 of 1861, it 
is ordered that a decree may be passed 
in favour of the plaintifis Fateh Khan 
and Amir Khan and their co-sharers for. 
continuance of their possession over Pura 
Saif Khan included in Umedjot, Pargana 
Gonda, the dahyak rights to be deducted, 
The defendant shall have power to assess 
and alter the jama. The plaintiffs’ right 
of dahyak shall be calculated, If the 
plaintiffs decline to accept the rate assessed 
by the talugdar he will have the power 
to take the village under his direct 
management, but in that case the plaint- 
iffs shall be entitled to recover one tenth 
as dahyak from the jama so collected. 
The talugdar will have to pay this “dahyak 
at the close of the year”. l 

Toa certain extent the question as to. the 
nature of the birt rights so conferred has 
been decided between the parties forin the 
litigation of 1905 to which we have already 
referred in an appeal brought by the Ajudhia 
Estate against the predecessors-in-interest 
of the present plaintiffs it was decided in 
the Judicial Commiesioners Courton the 
3rd September, 1907, (Sacond Civil Appeal 
No. 565 of 1906) that the  predecessora-in- 
interest of the plaintiffs had the rights of - 
birtias (or birtdars) under the decree of 
1871. The Second Additional -Judicial 
Uommissioner, who decided the appeal, said 
in his judgment:— 

"It does not appear to me-to be open 
to question that the present defendants 
have acquired heritable rights under the 
Settlement decree of 1871. The fact that 
ths defendants . were not “recorded as 
birtdars or uader proprietors until the 
year of -1¥03 is of little importance. The 
rights conferred by the decree of 1871 caa- 
not be affested by the omission ta have the 
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deeree-holders xecorded in the village 
papers as birtdars." . 

It is true that the Judicial Commis- 
Bioners Court did not arrive at any 
decision as to the exatt state of the 
predecessor in-interest of the plaintiffs. In 
other words while deciding that they had 
hereditary rights the Judicial Oômmis- 
sioner's Court expressed no opinion as to 
whether they had transferable rights. 

In determining whether in addition to 
hereditary rights they had also transferable 
rights, apart from the argument tbat where 
& man is proved to have hereditary rights, 
and there is nothing to show that they 
are non-trausferable they must be presumed 
to be transferable, it is necessary to examine 
the decree of 1671 from another point of 
view. That decree was passed under the 
provisions of Cireular No. 2 of 1861 which 
the Settlement Officer has misdescribed 
as Circular No. 2 of 1862. It is a Oircular 
which was known asthe Record of Rights 
Circular and refers in paras. 22 to 25 par- 
ticularly to biris. It is possible to criticise 


the Ohief Oommissioner's description and. 
definition of birts which appears to us not ~ 


to be accurate altogether. But we are not 
concerned whether he appreciated the 
nature of birts accurately or not. We are 
concerned with the effect of the circular in 
respect of Settlement decrees declaring the 
existence of birts, The paragraphs having 
bearing upon the case will be found at page 
174 et seq, of Sykes’ well-known Compendium 
of the Taluqdari Law. It is quite clear 
from these articles that the Chief Commis- 
sioner considered what he called birts to 
be under- proprietary tenures. He said that 
these tenures when granted by the talugdar 
for money received, will be maintained 
as representing the proprietary rights of 
the birtias who by purchase have acquired 
ihe position of intermediate holders, and 
as constituting the portion of the profits 
left them by the talugdar. Here he was 
considering only the case of what are 
known as bai birts. He proceeded to discuss 
what he called birts conferred by favour 
or raiyati birts and says these birts com- 
ferred by favouror raiyati birts, as they 
are styled in contradistinction to the 
former or bat birts are not birts in their 
essential characteristics, but are identical 
with the rent-free grants made by the 
talugdars and are, therefore, liable to re- 
sumption by them atthe Regular Settlement 
when the Government will take its full 
share of the rental. He,continued in para. 24 
“Where the birtia hes lost possession there 


` 
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is no more to be said. We are not to 
restore him. But the Ohief Commissioner 
is clearly of opinion that the birtias who 
were found in direct engagement with the 
Estate at annexation or who have uninter- 
ruptedly held whole villages on the terms 
of their pattahs under the taluqdar must 
be maintained in the full enjoyment of 
ee rights in subordination to the talug- 
ar." 

These extracts are sufficient to justify the 
conclusion at which we arrive that the 
Ohief Commiesioner did not intend recog- 
nition of the rights of birtias unless those 
birtias were under-proprketors as opposed 
to tenants. Thus the mere fact that the 
decree of 1871 was in accordance with 
Circular No. 2 of 1861 is sufficient to show 
that the Settlement Officer” intended to 
declare the existence of under-pr. prietary 
rights. It is true that the Patwari knew 
nothing abodt the existence of the boi-birt 
which the plaintiffs’ predecessors had put 
forward in the proceedings of 1871. All that 
he knew was that Saif Khan had cut down 
the jungle. A birt obtained froma taluq- 
dar in consideration of cutting down 
jungle and clearing the soil was known as 
a ban-kati birt or ban-tardshi birt, The 
Ohief Commissioner in’ the Oireular in 
question had not taken into account speci- 
fically the existence of such birts which 
were clearly not what he called raiyati birts 


or rent-free grants made by the taluqdar. 


But if a Settlement Officer forming bis own 
opinion as to what the Oircular meant 
proceeded to give title as birtias to persons 
under the provisions of that Circular that 
title, in our opinion, can only beheld to 
be title as the under-proprietor The learned 
Oounseb for the defendant-appellant has 
asked us todistinguish this case from thecase 
of Mohammad Abul Hasan Khan v. Lachmi 
Narain (1). Mr Pim distinguished thia 
case from that case and it was on thedistinc- 
tion that he medeithat he ordered the ejeet- 
ment of the plaintiffs. Weare not of opinion 
that we should distinguish this case fr.m 
that case (1) and we consider that thé 
decision of their Lordships of the Judicial 
Oommittee in that ease so far from going 
against our views supports our views, "That 
case wgs a case of a Qan-kati birt. It was 
also& Gonda ease. 1t was not the same 
estate. A certain person had claimed 
rights, under a* ban-kati birt. The Settle.. 


(1) 63 Ind, Oas. 694; 481. A.207; 24 0. O. 193; 
(1921) M. W.N. 359; 8 0. L. J. 294; 29 M. L. T. 373¢ 
43 A. 355; 260. W.N. 249; A. L R, 1992 P.O 4l 
(P. 0). 
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yuent Court had decided that he had made 
out those rights and .gave him a decree 
upholding his possession and. occupation 


1861 subject to the condiiion that the 
talugdar should always have the power to 
renew the patta and toassess the jama ac- 
cording to the practice observed during the 
Shat times. The Settlement Officer further 
declared that the jama should be fixed at 
prevailing rates and that birtdar should be 
entitled to deduct from it ten 
as. dahyak durs. Further, it was stated 


that if the birtdar took any objection to the. 
payment of this jama the talugdar should- 


“be allowed a right of re-entry, should take 
the village under direct management and 
that the birtdar, should -in these circum- 
stances be only entitled to receive ten per 
cent. as dahyak on the jama. The similarity 
up to this point is very marked. But 
there is one distinction on whieh the learned 
Counsel for the appellant has laid great 
stress. ln that deeree the birtdars were 
described as under proprietors and the 
present decree says nothing on the subject 
one way or the other. Their Lordships 
of the Privy “Council while holding that 
the birt holder was an under- proprietor 
took into consideration the fact that he 

` was described as an under-proprietor. But 
at page 778 of 4: I, A, (Mohammad Abul 
.Hassan Khan’ v. Lachmi Narain (1); 
-& reference is made to the Circular 
No. 2 of 1861, which Supports our 
view, that a decree granting birt Tights 
under the provisions of that Circular is 
necessarily a grant of under- proprietary 
Fights whether under proprietary rights are 
or are not specially mentioned. 

We finally revert to the argument that 
where & man is proved to bave hereditary 
-Tights and that there is nothing to show 
that they are non-transferable *they must 
be presumed to be transferable. What are 
‘the facts here? It is admitted that Saif 

an at the beginning of the nineteenth 
‘century brought the land under cultivation 
eand cleared the forest, that he settled the 
hamlet and populated it and that for over 
seventy years he and his descendants held 
this hamlet on payment ot rent ata privi- 
leged rate to the superior Proprietor. 
This position has*continued evet since. 
‘The rights enjoyed by faif Khan have 
descended aa hereditary rights subsequently, 

“In the decree there is not one word Said re- 
'Strieting the power of transfer. It is unnecez- 
wary to establish a- power of transfer by 
outside evidence, Where a man has rights 
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under the provisions of Circular No. 2 of.. 
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of a hereditary nature itis a good legal 
| that those rights are transfer- 
Such a presumption can of course, 
be rebutted, but there is mo rebuttal here. 
For the above sx asons we find ourselves, 
in agreement with the conclusions of the 
Court below and we find that upon the 
evidence the plaintiffs are under- proprietors 
and entitled to under- proprietary rights in 
Pura Saif Khan. We, “therefore, dismiss 
this appeal with costs. — 
N. H. Appeal dismissed. 


— 


OUDH CHIEF COURT, 
Sgconp Oivin APPEaL No. 135 or 1928. 
Oetober 30, 1928, 

Present:— Mr. Justice Misra and 
Mr. Justice Pullan. 

DURGA PRASAD AND ANOT4ER— 
DEFENDANTS—APPRLLANT § 
versus 
NARATN—PraINTIFF—RESPONDENT 

Civil Procedure Code ' Aet V of 1908), s II—Res judi- 
cata—Consent decrees—Transfer of Property Act IV 
of 1882), 5 6 a)— Transfer of expectancy—Compromise 
desree after vesting of expectancy—Legality o f decree, 

A judgment pronounced in terms of a compromise 
would operate as res judicata inthe same way as a 
judgment passed after the Court has exercised a 
Judicial discretion in the matter. [p. 295, cols. ] & 2 

In re South American and Mexican Co. (1) an 
Pranal Annee v. Lakshmi Annee (2), followed, 

Though a sale of expectant rights is contrary to 
public policy, a compromise decree in reepect of 
such a transaction, which is passed after the ex- 
pectant rights have become rights of ownership does 
not fall within the rule prohibiting transfer of ex- 
pectant rights. [p. 295, col 1.] 

Appeal against a cecrea of the Snb. 
ordinate Judge, Rae Bareli, dated the 17th 
January, 192x, modifying that of the Muneif, 
Rae Bareli, dated the 10th October, 1927, 

Mr. R. B. Lal, for the Appellant, 

Mr. S. M. Hafiz, for Mr. Zahur Ahmad, 
for the Respondent, 

JUDGMENT.—The facts from which 
this second appeal has arisen are as fol. 
lows :— . 

One Ghisa possessed certain properiy 
and died leaving two sons Kali Charan 


and Durga Kali Charan died in 1-97 end 
Durga in 1895. The former left a widow 
Qulaba who died ia the year L715 


after gifting her property to her danghte)'s 
Bon aud we are not qoneerned with this 
shareof the property, Darga left a widow 
named. Menda and a son Badri 
Prasad. Tha son died in the vear 1899 
and his widow Musammat Phulla died 
in the year 1910 andthe property devoly- 
ed on Musammat Menda. For the purposeg 
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of this appeal itis admitted that Menda 
was the mother of Badri Prasadand that- the 


rights she obtained in the prdperty: were. 


those of a Hindu female. The reversioners 
to the property were Nayain.and Biru and 


on the 13th of December, 19:6, duriag the. 
lifetimé” of Menda they sold their rever-. 


sionary rights in that portion of tbe pro- 
perty to two persons Durga and Badri. 
When Menda dietl in 1915 there was a 
dispute between Narain and Biru én the 


one hand and Durga and Badal on the other’ 


in the mutation Uourt. It appears that Narain 
and Biru declined to be bound by their 
own sale of reversionary rights and obtain- 
ed mutation in the Revenue Court. In 
January, 1919, Durga and Badal sued in the 
Civil Oourt on the basis of their sale-deed: 
On the 13th of February, 1919, the parties 
entered into a compromise anda decree 
was passed on the 7th of March, 1919, by 
virtue of which Durga and Badal obtained 
possession of the property. Before, how- 
ever, the passing of the decree in terms of 
the compromise, Biru had sold bis rights 
to'a certain Parag and Parag brought & 
suit against Durga and Badal in which he 
obtained a decree to the effect that the 
compromise was inoperative and he accord- 
ingly obtained possession of Biru's share 
jn the property. Narain took no further 
action until the 7th April, 1927, when he 
filed the present suit. His main conten- 
tion was that the compromise and decree 
of 1919 had been held, in the suit brought 
by Parag, tobeinvalid and null and void, 
and on this ground he pleaded that he 
was entitled to possession of that portion of 
the property which he had himself sold, 
without bringing any suit for the cancella- 
tion of the compromise and the decree. 

The Courts below have aceepted the view 
that the compromise and decree are void, 
and on this finding they have -decreed the 
suit brought by Narain. | | 

In the first place ibis necessaryto meet 
the general objection which has been 
raised before us that a compromise decree 
cannot act as res judicata under s. ll of 
the Code of Civil Procedure or even as 
an estoppel. Onthis point we need only 
refer to' two rulings of the Oourts in 
England, which show very clearly that the 
coatrary view is taken by the highest 
authority.. bn the case of In're South 
American and Mexican Co.(1) Mr. Justice 
Vaughan Williams nas made the following 
observations:— | 


(1) (1895) 1 Oh. 37 at p.45; 64L, J. Oh. 189; 12 R 
1; 71 L. T, 594; 43 W. R. 131. 
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e 

“Under these circumstances I have only 
to consider...Mr. Moulton's suggestion, that 
a judgment by consent, upon which the- 
Court has not exercised its mind, dres not 
and cannot raise an estoppel inter partes. - 
I can only say this is the first time- 
.lhave ever heard sucha proposition 8ug- ` 
gested: It hasalways bean the law that a- 
judgment by consent or by default raises“ 
an estoppel just in the same way as 2 
judgment after the Court has exercised 8 
judicial discretion in the matter". gi 

Again in the case of Pranal Annee v.: 
Lakshmi Annee (2) it was laid down that 
razinamzinso far asit was submitted toand ` 
was acted upon judicially *by the learned., 
Judge was in itself a step of judicial pro- 
cedure not requiring registration and any 
order pronounced in terms of it constituted 
res judicata binding upon both the parties 


to this appeal who gave their consent to , 


it. It is clear, therefore, that consent decree 
of 1919 was binding upon the‘ parties and 
would operate as res judicata in the pre- 
sent suit unless there were some special’ 
reasons for holding that the compromise 
and the decree were void. It is the find- 
ing of the Courts below that, the decree is 
void and it is, in our opinion, an erroneous 
finding. Both the Courts appear to have 
found that the sale of expectant rights 
being contrary to public policy the decrée 
passed as a result of a compromise in 
reference to that sale must, therefore, have 
been void. The lower Courts believed that 
they were following tlie view taken by the 
Madras High Court in two cases. The 
first is reported as Lakshmanaswami Naidu 
v Rangamma (3) and the second is report- 
ed as Kamasumi Naik v. Ramasami Chetti 
(4). In the first case the cómpromise was 
effected .by two parties who wished to 
effect an illegal sale of an office attached 
to a temple which sale was against public 
policy and could not be recognised or en- 
forced by tha Courts, end in the second 
case, whichis more closely akin to the one 
before us, it was held that atransfer of a 
bare expectancy being a nullity under s, 6 
(a) of the Transfer of Property Act, which? 
isitself based on principles of public_policy; 
the Court could not allow such transac- ` 
tions to be effected by a consent decree. 
But inthe case before us there is a point 
which seems to have escaped the obserya- 
e 


981 A. 1012: p 106; 22 M. 508; 30. W., N: 
as M. s lute Bom. L. R. 394; 7 Sar. P. O. J 
518 (P. C... i de 


3) 26 M. 31. . 
hi 30 M. 255; 2 M. L. T, 167; 17M L, J. 201 
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tion of both the Courts below. Although 
the sale was'actully effected in the year 
1916, during thelife time of Menda, and 
80 was a transfer of expectant rights in 
1919 Menda was de&d and Narain and 
Biru were able in law to transfer the pro- 
perty to their vendees, as their reversionary 
rights had now become rights of ownership, 
and such a sale wasin no way contrary to 
publie polioy and could very well become 
the subject of a compromise and a decree 
which would be binding upon. both the 
parties. The fact that the compromise 
and the decree were held to bea nullity in 
the suit brought by Parag is irrelevant. 

, Parag was not a party to that compromise 
or to the decree. He was a transferee from 
Biru before the compromise was entered 
into, and his rights were in no way affected 
by any compromise entered into subse- 
quently by hisvendor. Thus although the 
compromise and the decree may very well 
have been a nullity as far ab Parag was 
concerned they have never been declar- 
ed to-be nullity in the case of Narain and, 
in our opinion, they are binding upon him 
and have in the present case the effect of 
res judicata, , 

We, therefore, allow this appeal, set aside 
the decrees of the Courts below and direct 
that the plaintiff's suit stand dismissed 
with costs in all Courts, 


A Appeal allowed, 


OUDH CHIEF COURT. 
First Civir APPEAL No. & or 1928, 
September 25, 1928. |. 
Present ;—Sir Louis Stuart, KT., Chief 
. Judge, and Mr. Justice Raza. 
Thakur BHAGWATI PERSHAD— 
DEFENDANT—AÀPPELLANT 
» versus 
NANDU LAL-—PLAiNTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS, 
* U. P. Land Revenue Act (III of 1901), ss. 107, 111— 
Partition proceedings—Objection that there has been 
valid partition, whether involves question of proprietary 
title—Appeal. — .. 

An objection in partition proceedings by a person 
whose share is admitted, that there had been a valid 
partition once and the Partition officer should not 
interfere with that partition does not involve a 
question of proprietary title wit§in the meaning of 
S. 11} of the U. P. Land Revenue Act. [p. 298,017 2.) 

Appeal against an order ofthe Assistant 
Collector, First Class, Kheri, dated the !7th 
October, 1927. . 
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Messrs. Ram Bharose Lal and Rum 
Das, for the Appellant, ° 

Mr. J. K, Tandon,for the Respondents. 

JUDGMENT. —This, is a defendant's 
appeal. The factg are as follows: Three 
members of the same family owned between ' 
them the whole of the village of Dilawalpur 
in the Kheri District and fourteen annas 
of the Village of Saraiyan in the Kheri Dis- 
trict, The remaining two annas in the 
Baraiyén village belonged to a distant 
relation called Gauri Shankar. In Dilawal- 
pur Madho Ram had ashare of eight annas 
which had been partitioned by a regular 
revenue partition and was designated as 
Mahal: Madho Ram. The remainder of 
the village had been partitioned in the 
same manner and was designated as Mahal 
Matapur. Mata Prasad held four annas in 
Mahal Matapur and Durga Prasad held 
the remaining four annas. In Saraiyan, 
Madho Ram held ten annas, Mata Prasad 
held two annas, Durga Prasad held two 
annas and Gauri Shankar held two annas. 
Madho Ram had originaly only eight 
annas and Mata Prasad and Durga Prasad 
had three annas each, but before 1598 Mata 
Prasadand Durga Prasad had each transfer- 
red oneanna to Guman Singh. Guman 
Singh had transferred these shares to 
Madho Ram. Thus we have it that in 1898 
Madho Ram had eight annas in Dilawalpur 
and tem annas in Saraiyan. On the 8th 
April, 1¢98, Mata Prasad and Durga Prasad 
transferred their shares in Saraiyanto 
Madho Ram. Madho Ram in excharge 
transferred to them four annas and six pies 
in Mahal Madho Ram in Dilawalpur. Bub- 
sequently Madho Ram acquired Gauri 
Shankar’s two annas and became the owner 
of the whole of Saraiyan, Mata Prasad and 
Durga Prasad subsequently transferred 
their shares of two annas and three pies 
each in Mahal Madho Ram in Dilawalpur to 
certain persons who are partiesto the suit, 


. Madho Ram died and was succeeded by his 


son Bhagwati Prasad. Nandu Lal one of 
the transferees already mentioned, applied 
on the 13th May, 1927, to the Revenue Court 
under the provisions of s. 107, Local Act IIJ 
of 1901, for a partition of hisshare in 
accordance with the provisions of Chap. 
VII of the Act. Other transferees sub- 
sequently claimed partition of their shares. 
The proclamation required byes.110 called 
on the other parties (including Bhagwati 
Prasad) to appear and state their objections 
on or before tho 24th June, 1927. Bhagwati 
Prasad appeared on that day and made an 
objection which he was permitted to 
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formulate on the 2nd July, 1927. He 
formulated his ébjection on ihat date. 
This objection was in the main that no 
interference should be made with the 
arrangement arrived at im 1898 when his 
father had transferred four annasand six 
pies of his share in Mahal Madho Ram, 
village Dilawalpur, to Mata Prasade and 
Durga Prasad. The partition continued as 
provided by the profisions of: the Ohapter, 
the objection of Bhagwati Prasad being 
. retained for decision by the Assistant 

Oolleetor making the partition. On the 
l7th of October, 1927, the Assistant Col- 
lector found that Bhagwati Prasad was the 
owner of a three-annas six-pies share in the 
mahal in question, but he found that he 
was not entitled to enforce any arrangement 
which had been made in 1898. The learned 
Assistant Oollector, however, stated that 
Bhagwati Prasad should. be first allotted 
the specific plots mentioned in the fard 
Ex,7, Fard Ex, 7, contains the arrange- 
ments which were stated to have been made 
in 1898, At first sightit would appear that 
in these circumstances Bhagwati Prasad, 
who is the appellant before us, has no 
grievance and nothing to appeal against as 
the order could almost be read as complying 
exactly with his request. But his learned 
Oounsel has pointed out that it is posaible 
that ifthe provisions of s. 117 be complied 
with exactly, deductions may be made from 
the lands held by tenants whose rents he is 
at present collecting alone. 

This appeal has been filed to the Chief 
Court on the allegations that Bhagwati 
Prasad made an objection raising a ques- 
tion of proprietary title which had not 
already been determined by a Oourt of 
competent jurisdiction, that the learned 
Assistant Collector himself inquired into 
the merits of the objection and decided it, 
and that. therefore, an appeal lies direct to 
the Chief Oourt under the provisions of 
B. 112 of the Act, 

The learned Counsel on the other side 
has argued that no appeal lies to the Chief 
Court as the objection of Bhagwati Prasad 
did not raise a question of proprietary 
title, In order to consider the force of 
this argument of the learned Counsel for 
the respondent we have to look closely at 
the words of the objection of Bhagwati 
Prasad. Bhagtvati Prasad. stated in this 
objection that he was a co-sharer to the 
extent of three annas and six pies in the 
village. Noone has denied that fact. He 
is-a co-sharer to the extent of three annas 
and six pies, and he has been recorded as a 
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sharer of three annas and six’ pies, He 
continued that & partition had already been 
made of that share, and that the partition 
stood entered in the “Government papers 
and then added the plea thata partition 
could not be made a second time. His 
main plea was, therefore, that the share of 
which he was admittedly the «proprietor 
had already been partitioned in sucha 
manner as precluded its subsequent parti- 
tion. He added at the end of the applica- 
tion that Nandu Lal could not be entitled. 
to & partition of thé plots held by him as 
he had been for more than twelve years in 
sole possession and oceupatiqn of that share 
separately in the capacity of absolute pro- 
prietor. It is somewhat difficult to under- 
stand what exactly he meant by the last 
portion of this objection. Heecan hardly 
be held to set up that his. title to the three- 
annas six-pies share was based upon 
adverse possesston, for hia title to the three- 
annas and six pies was based on something 
much betterthan adverse possession, and 
was not questioned. The effect of the 
objection, as we understand it, was that 
as the property had already heen partition- 
ed once if could not be partitioned again. 
Is this an objection invelving a question of 
proprietary title ? We should have had no 
difficulty in deciding this matter, had it 
not been that the question has become to a 
certain extent complicated by certain 
decisions of their Lordships of the Allahabad 
Hight Court. In the first of these 
decisions Muhammad Jan v, Sadanand 
Pande (i) in an application for partition 
before an Assistant Collector certain 
parties raised an objection that they were 
exclusively entitled to a portion of the 
land sought to be partitioned. The Assist- 
ant Oollector tried the question of title so 
raised under s. 113 of the old Land Revenue 
Act—that section has not been materially 
altered now—and decided it in favourof the 
objectors. 'The applieants appealed to the, 
Collector, who entertained the appeal. A 
subsequent appeal was taken both tothe 
Commissioner and the Board of Revenue, 
Before the partition proceeditigs were 
completed the unsuccessful objectors filed 
a suit in the Civil Court praying for a 
declaration for a decree that the lands in 
question were their exclusive property, It 
was held that that suit was maintainable 
because, it had been instituted before the 
compfetion® of the partition proceedings. 
It may well be said that the.decision in 


hat case does not at first sight appear very 
: (1) 28 A. 304; A. W. N. (1906) 30; 3 A. L. J, 43, 
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xnaterialto the Point before us, but we 
quoteit asit was referred to in a anbrequent 
decision of the Allahabad High Cenrt, In 
Muhammat Nasar UMah Khan v. Muhammad 
Isha, Khan (2) a- Bench of tne Allauavad 
Hign Oourt held that, whenin asuit for 
partition of a  revenue-paying land 
one of ¿hbe non-applicants alleged 
that under a private partition he was 
in possession of certain lands and 
claimed those lands for himself, and the 
Oollestor in appeal ordered those lands to 
be given to him, no question of proprietary 
title was thereby raised, and that no appeal 
lay to the District Judge against the order 
of the collector, Tae District Judge 
having considered that the decision ia 
Muhammad Jan v. Sadanand Pande (1) 
attorded authority for the view “that an 
appeal did lie to him, the Bench quoted 
that case as distinguishable. They quoted 
in enprort of their finding a decision in 
Tulshi Rai v. Gate Ram Rai (3). There it 
hud been beld that, wnere certain peisons 
intervened in proceedings before a Courtof 
Revenue for the imperfect partition of 
certain zemindart lands alleging an 
existing partition and taking exception to 
the method proposed for the division of the 
common lands, there was no question of 
proprietary title raised. This decision was 
thus authority for the proposition that 
an assertion in an objection that there had 
been a previous private partition, did not 
make the objection an objection involving 
á question of proprietary title, But we find 
thar in a subsequent decision in Ram 
Narain v. Jajannath Prasad (+) a Bench 
arrived ab à Qccielon Whlch appears tous 
inconsistent with the previous decision. 
No reference was made to the eprevious 
decision. At page 116* it is noted* — 

“Upon notice being issued to the 
recorded co-sharers, the plaintiff Jagannath 
raised an objection to the effect that the 
village had already been privately parti- 
fioned, that a definite portion of iv had been 
allutted to his share and that that portion 
could not be partitioned again. He thus 
raised a qtestiom of proprietary title,” 

Tuus tuere 18 nu Clea) auuuorily in the 
Allahabad High Court upon the point. 
The opinions appear to be divided. We 
are not aware that Phis point has ever been 
directly raised before the Ghief Court. We 
find in the Judicial Commissioner's Qourt 
in Ram Avtar v. Thakur Jagannath Baksh 

(2, 6 Ind. Cas 833; 32 A. 523; 7 A. L. J. 553, 
(3) A. W. N. (1901) 225 

(4) 32 lod Cas. 184; 38 A. 115.14 A. L, J. 23. 
*page of 38 A.—[Ed.] 
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Singh (5) that thë question was considered 
though not directly. Mr. Chamier at page 
20:* said:— - An : 
“According to the fipding-of thelower 
Appellate Courts the parties agreed to 
recognise each other as the separate owners 
of the land allotted to them. Itis clear 
enough that Government is not bound to 
take any notice of such a partition. But 
are the parties themetlves bound by it in 
caseone of them subsequently applied to the 
Revenue Courts for a partition of the 
estate? I think not. The Land Revenue Act 
shows that a joint property must on 
partition be divided up according to the. 
shares of the parties therein. In the 
present case I donot understand that the 
private partition was intended to alter the 
shares of the parties, it was merely an 
arrangement to prevent constant disputes 
about the profits. Such a partition holds 
good tilla regular partition is effected but 
“no longer.” f 
This decision 
point before us. 
We have to consider without assistance 
from previousdecisions what is the meaning 
of words "involving a question of proprie- 
tary title’, ins. 111. We are quite clear as 
to Bhagwati Prasad’s position. He owned a 
share of three annas and six pies, Nobody 
says he owned lees. He did not say he owned 
more. Nobody questions his title to that 
share. But his case was that the partition 
officer should not interfere with the al- 
location of land made between his father 
Mata Prasad and Durga Prasad in 1898. 
Dees such an objection involve any quts- 
tion of proprietary title? We think not, 
He went on to say, that the partition 
effected in 1898 wus a final partition and 
good inlaw. Itcan be argued that it was 
not a final partition and good in law as it 
was not a partition under Chap. VII 
which had become complete by confirmation 
of the Collector under the provisions of 
s. 131, Local Act IIl of 1901. In any cir- 
cumstances this suggestion that tbis par- ' 
tition was good in law did not involve 
any question of proprietary title. His 
plea that he should be permitted to retain 
certain land in his separate enjoyment also 
did not involve auy question of proprietary 
title. In there circumstances we consider 
that the prelimivary objection prevails 
and that no appeal lies to this Court. We, 
therefore, dismiss this appeal with costs, 


does not exactly touch the 


A. Appeal dismissed, 
(5) 10 O. O. 204 


*Page of 10 0. O.—|Ed. f 
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OUDH CHIEF COURT. 
.. BEGOND OCivin ÆperAL No. 363 or 1928. - 
December 5, 1928: . 
Present:—Me. Justice Misra. 
Musammat CHILHA aND OTHERS 
— DoFEND sNTS—AP. ELLANTS 
. versus 
OR HEDI—Pusint i rrp—ResPonpEna. 
Restitution of conjugal rights—Diseretion of Court 
— Conduct not amountingto cruelty, effect of —‘Cruelty,’ 
meaning of. e 
` In a suit for restitution of conjugal rights, even 
if legal cruelty is not established it is open to the 
Court to refuse to passa decree in favour of the 
plaintiff if the circumstances proved are such that 
it would be against the principle of justice, equity 
and -good conscience to award such a relief. {p. 300, 


Moonshee Buzloor Ruheem v. Shumsoonnissa Begum 
(1) and Dular Koer v. Dwarka Nath Misser (5), fol- 
lowed. 

Legal cruelty is not synonymous with acts of 
physical violence but includes conduct which tends 
to degrade the wife and to subject her toa course of 
annoyance, and indignity injurious to her health, 
or causes a reasonable apprehension in the mind of 
the wife of danger to life, limb and health. [p. 300, 
eol. 2: p 301, col. Lj 
, Russell v. Russell (2) and Swatman v. Swatman 
(3) referred to. 

Where it was found that the defendant-appellant 
was married to the plaintiff while very young, being 
at the time about lU years old, that gauna ceremony 
was performed five years after when she became of 
15 years of age, that when she came to her husband's 

lace she found him living in open adultery with 

er elder sister from whom he had two children, 
that she protested against tbis conduct of her husband, 
but to no avail, that the husband subsequently 
executed an agreement in her favour covenanting to 
give up his connexion with the appellant's sister, 
and that he had not been able to keep up the agree- 
ment, and that the wife was compelled to sue for 
maintenance, 

Held, that legal cruelty had been established and 
that apart from legal cruelty, the Court would not be 
justified in the circumstances in passing a decree 
for restitution of conjugal rights. |p 301, col. 2] 

The principle which should ordinarily be observed 
in these cases is the same to whatever caste the parties 
may belong. [ibid.] r 


Second appeal from a decree of 
the Sub-Judge, Barabanki, dated the 28th 
August, 1926, 

Mr. Ram Prasad Varma, for the Appel- 
lants 

Mesare, S. M. Ahmed and Harnarayan 
' Das, for the Respondent. 


JUDGNM EN T.—This is asecond appeal 
in a suit for restitntion of conjugal rights. 
The suit was dismissed bv the Munsif of 
Ramsanehighet, District Bara Banki, by 
his decree dated 5th May, 19/8, but it has 
been reversed by the decree of the Subordi- 
nate Judge, Bara Banki, dated 28th August, 
1928. . 

The facts of the case stated briefly are 


OBILHA f, CHHEDT, i e 


‘the gararyas. 
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that the appellant Musammat *Chilha is a 
married wife of the  plaintiff-respondent 
Chhedi. The parties belong to the caste of 
They were married some 1L 
years ago and the gauna ceremony (consum- 
mation of marriage) was performed some 
five years ago The case of the plaintiff- 
respondentis that the defendant-appellant 
Musammat Chilha left his house some two 
years ago and has not since then returned. 
A decree for restitution of conjugal rights 
is, therefore, prayed for in the plaint. 

The defence pu? forward is to 
effect that the defendant-appellant was 
married to the plaiptiff respondent, 
when she was very young and when she 
came to her husband's house after the 
gauna ceremony, she found the plaintiff 
living in open adultery with her elder 
sister Musammat Gobindi, from whom he 
has also two children; tbat che protested 
against this action of the plaintiff-respond- 
ent, upon which the plaintiff-respondent 
and Musammat Gobindi both beat her and 
that thereupon she left the house of the 
plaintiff and has since then been living 
with her parents, She further stated in her 
defence that on the advice of*ce)tain 1ela- 
tions the plaintiff executed an agreement 
in favour of the appellantonzlst February, 
1927, in which be agreed to give up his con- 
nexion with Musammat Gobindi and to keep 
the appellant with him, promising in ease 
of breach of this arrangement to pay her a 
maintenance of Ra. b per month. It was fur- 
ther alleged that the plaintiff had not kept 
the terms of the said agreement and con- 
sequently was not entitled to claim restitu- 
tion of conjugal rights, and that the appel- 
lant was entitled to maintenance as agreed 
Upon. , 

The learned Munsif of Ramsanehighat 
who tried the case did not believe the story 
of an actual assault deposed to by the defen- 
dant, but he came to the conclusion that 
there could be no doubt regarding the fact 
that plaintiff had ill-treated the appellant. 
He, however, found that the plaio'iff had 
been living in open adultery with Musam-e 
mat Gobindi for a longtime and from ber he 
had two children, and that it was impcs-ible 
under the circumstances for the appellant 
to live peacefully with the plaintiff without 
any apprehension as t@ her own safety. He 
also found thaj the plaintiff bad not given 
up his connexion with Musammat Gobindi 
even atte» the execution of the agreement 
referred to above. In this view of the case 
he dismiesed the plaintiff's suit. I may also 
mention here that after this decree of the 
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. ‘ 
learned Munsif the appellant brought a suit 
ior her maintenance against the respondent 
and obtained a decree in respect thereof on 
9th August, 1928. 
On appeal the learned Subordinate Judge 
agreed with the finding of the Munsif so 


far that it was proved, that the plaintif- , 


respondent had illicit connexion with Mu- 
sammat Gobindi and that thateonnexion still 
continued. He also disbelieved the story of 
the actual assault deposed to by the appel- 
lant. But he held that.the marriage tie was 
indissoluble under the Hindu Law and 
could not be broken notwithstandiug that 
the husband mày have a number of wives or 
concubines and that the defendant appel- 
lant could not legally refuse to go back to 
her husband. He also held that there might 
have been some ill-treatment, but that could 

-not be considered to be sufficient for the 
Court to dismiss the suit for restitution of 
conjugal rights. He observed in his judg- 
ment that in the case of the parties who 
were gararyas beating of the wives was not 
uncommon amongst them and even though 
the plaintiff may have on some occasions 
slapped the appellant, it couldnot be regard- 
ed as cruelty. In his opinion as long as there 
was no danger tq the appellant as to her 
personal safety, legal cruelty must not be 
considered to have been established. Re- 
garding the agreement he found that it was 
void under s. 26, Contract Act. In this view 
of the case he passed a decree for restitution 
of conjugal rights in favour of the plaintiff- 
respondent. 

The defendant-appellant has now appeal- 
ed against the said decree of the Subordi- 
nate Judge and the main point which has 
now been argued before me on her behalf is 
that legal cruelty has been establighed, and 
that inany case the facts of the case are such 
as should not justify the Coyrt in passing 

.& decree for restitution of conjugal rights in 
this case. After hearing the parties at great 
Pength I have come to the conclusion that 
the'appeal must be allowed and that the 
e suit of the plaintiff respondent must be dis- 
missed. I. now proceed to give my reasons 
for arriving at this conclusion. 
Under the Hindu'Law, there can be no 


doubt, that it has been enjoined as a duty ` 


on a Hindu wife tha& she must be obe- 
dient to the husband and have veneration 
for his person and that it flirects that the 
husband and the wife should be,eniitled to 
the society of each other: vide Dr. Gurudas 
Banerji's Tagore Law Lectures, 1878, pages 
114 and 120. We also find that in the laws 
of Manu and other books it is definitely laid 
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down that married womer must be honour- 
ed andadorned by their fathers and bre- 
thren, by their husbands and by the brethren 
of their husbands, if they seek abundant 
prosperity and “that kind treatment should 
be extended to wives: vide Manu, Chap. III, 
v. 55 to 62. It is, nodoubt, also true that no 
e. LN . . . 
expréss provision in Hindu Lawis to be 
found for asuit for restitution of conjugal 
rights nor is any particular reference to be 
found as to what would constitute a valid 
defence in such suits. 

Their Lordships of the Privy Council, . 
however, have laiddown ina case decided 
so far back as 1877 aud reported as Moon- 
shee Buzloor Ruheem v, Shumsoonissa Be- 
gum(1) asto what is to be the rule of law 
which the Indian Oourts should follow in 
such suits. Although that was a case 
dealing with Muhammadans, the principle 
enunciated by their Lordships has been 
recognised as the general principle to .be 
followed in all cases whether of Muham- 
madans or of Hindus. On page 615* of the 


` report their Lordships have laid down the 


rule in the following terms: ' 

“It seems to them clear, thatif cruelty in 
a degree rendering it unsafe for the wife to 
return to her husband's dominion were 
established, the Court might refuse to send 
her back. Jt may be, too, that gross failure 
by the husband of the performance of the 
obligations which the marriage contract 


-imposes onhim for the benefit of the wife, 
‘might, if properly proved, afford good 


grounds for refusing to him the assistance of 
the Court, And, as their Lordships have 
already intimated, there may be cases iu 
which the. Oourt would qualify its in- 
terference by imposing terms on the hus- 
band." ; 

Ihaveunderlined (italicized) a portion 
of the passage quoted above in order to 
indicate the principle that although legal 
cruelty may not be established in a case, yet 
it would be perfectly open to a Court to 
refuse to passa decree in that case if the 
circumstances proved are such that it 
would be against the principle of justice, , 
equity and good conscience, to award such 
a relief. 


It has now after a series of decisions ~ 
become. settled rule of law in Hagland 
that legal cruelty should not be considered . 
as synonymous with acts of physical 
violence. It was pointedout by the House . 


(1) 11 M. I. A. 551; 8 W. R. P. O. 3; 2 Suth. P, O. J, 
59; 2 Sar, P. O. J. 259; 20 E. R. 203, 





*Page of li M. I AE] 


115 I. O. 1929 
ef Lords in the case of Russell v. Russell (2) 
that it was not necessary to prove cruelty in 
the proper sense of* the term as generally 
understood, but it was enough’ to show 
that the conduct, complained of was 
such as to cause a reasonable appre- 
hension in the mind of the wife of 
danger to life, limb, or health, which is 
obviously far more comprehensive ¿han 
mere physical violence. lt has also been 
pointed out in some” cases that where, the 
general conduct of a husband towards his 
- wife was ofa character which tended to 
degrade the wife and to subject her to a 
course of annoyance and indignity injurious 
to her health, legal cruelty should be 
considered to have been established : vide 
Swatman v. Swatman (3). 

In Paigi v. Sheo Narain (4), decided by 
Btraight and Tyrrell, JJ., it was held that 
‘where a husband came to the Oourt as 
plaintiff seeking its assistance for com- 
pelling his wife to return to him the Court 
could not disregard any reasonable objec- 
tion, which she might raise to such a 
relief being granted to him on the ground 
that she had been subjected before to 
personal injury or cruelty at the hands of 
her husband, or that she had any fear of 
one or the other or that the husband 
was actually living in adultery with another 
woman, In Dular Koer v. Dwarka Nath 
Misser (5) the question was discussed by 
Mookerjee, J., at great length. The learned 
Judge arrived at the conclusion after 
discussing the various authorities that 
there may be a case in which legal cruelty 
may not have been strictly established, but 
circumstances short of that will also bar a 
guit for restitution. I am in entire agreement 
with this view. In Kondal Rayar Keddiar 
v. Ranganayali Ammal (6) the same rule 
of law has been laid down. lt has been 
held in that case that under the Indian 
law, cruelty in the legal sense need not 
necessarily be physical violence. A course of 
conduct which, if persisted in, would under- 
mine the health of the wife, is a sufficient 
justifieation for refusing to the husband 

` & decree for restitution of conjugal rights. 


I have, therefore, to see whether the 
rule oflaw enunciated in the cases quoted 
by me above and which rule of law is in 


i rr A. C. 385; 66 L. J. P. 122; 75 L., T'*219; 61 


(3) (1865) 164 E. R. 1467; 4 S.W. & Tr. 135, 
| (4)8 A. 78. 

(5) 34 0. 971. $ 

(6) 74 Ind. Cas, 166; 40M. 791; 45 M. L. J. 186; (1923) 
RE W. N. 499; 18 L. W. 485; A. LR. 122£ aud, 4). 
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accordance with the pfingiple enunciated 
by their Lordships of thé Privy Council 
in Moonshee Buzloor Ruheem v. Shumsvon- 
missa Besgum (1), would justify me to pass 
a decree in favour of* the plaintiff re- 
Spondent in the present case. It has been 
found in tbis case that the defendant-ap- 
peliant was married to the plaintiff while 
very young, being at the time about 10 
years old, that gauna ceremony was per- 
formed five years after when she became 
of 15 years of age, that when she came 
to her husband's place, she found him 
living in open adulfery with her elder 
sister from whom he has now two children, 
that she protested against, this conduct 
of her husband, but to no avail, that the 
husband subsequently:executed an agree- 
ment in her favour covenanting to give 
up his connexion with the appeliant's sister, 
and that he has not been able to keep up 
the agreement, which has compelled the 
wife to sue foremaintenance and for which 
a decree has been passed in her favour. 
On these facts it appears to me that it is 
impossible to believe that the defendant- 
appellant would be abletolive peacefully 
with the respondent. Any woman living 
in such an atmosphere is bound tosufler 
in health and it would be a reasonable 
apprehension on her part that she is not 
likely to receive proper treatment from 
her husband. I regretI am unable to 
follow the reasoning of the learned Subor- 
dinate Judge that in the case of a woman 
belonging toa gararya caste any other rule 
than the one which has been laid down 
in the cases quoted above would be 


applicable, nor am 1 prepared to hold 


that it would be open to a gararya husband 
to beat his wife and that she should not 
be justified in making a complaint if such 
a treatment is accorded to her. I may 
observe that whether belonging to a high 
caste or low’ caste the principles which 
should ordinarily be observed by all men 
to whatever caste they may belong must, 
be the same. I am, therefore, of opinion 
that legal cruelty has been established in 
the present case, and that apart from 
that takisg all the circumstances into 
consideration I would not be justified in 
passing & decree for restitution of conjugal 
rights in favour of the plaintiff respondent. 
The appeal is, theréfore, allowed, the 


* deeree of the legrned Subordinate Judge 


is set.asjde, and *that of the learned Mun- 
sif restore? with costs in all the three 
Courts, 


A. I Appeal allowed, 
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OUDH.CHIEF COURT. 
Szconp Rent AePsaL No 39 oF 1928. 
Ssuptember Ll, 1928. 
Present: —Mr Justice Scivastava, 
LALTA PER3HAD-—DzraNDANT — 


APPELLANT 
versus 
Thakur HARNAM SINGH—PrArNTIFF— 
x RESPONDENT. 


Landlord and tenant —Entry of tenant ‘bila faisla'— 
Possession of holding for long time and non-payment of 
rent—Adverse possession. . 

The entry of a person asa tenant® ‘bila faisla’ in 
the revenue records is iacoasistent with his pos- 
session bsing adverse to the landlord. Where there 
is such an entry it must be presumed to be correct 
unless it is rebutted and the mere fact that the tenant 
had bsen in possession for a long time and had not 
paid any rent for the land cannot establish title 

y Adverse possession. [p. 303, col. 1.] 

Nageshar Singh v. Baldeo Singh (4) and Durga v. 
Rampadarathe(5), relied upon. 

. Sevond appeal against a decree of the 
Additional District Judge, Gonda, dated the 
19th March, 1928, setting agide tbat of the 
Assistant Collector, First Olass, Gonda, dated 
the 3lst August, 1927. 

Mr. H N. Misra, for the Appellant. 

Mr. H, Husain, for the Respondent. 


JUDGMENT.—Thess are three appeals 
arising out of suits for arrears of rent 
and ejectment under s. 127 of the Oudh 
Rent Act. Th$ defence raised in all the 
suits was that the defendants had ac- 
quired proprietary title by adverse posses- 
Bion extending to a period of over 12 
years. 

The trial Court held tbat as the case 
involved a bona fide dispute regarding a 
question of title the Revenue Courts have 
no jurisdiction to entertain the suit under 
8. 127 and on this preliminary ground 
dismissed the suit. Oa appeal, the learned 
Additional District Judge of ,@onda has 
disagreed with the opinion of the trial 
-Oourt. He has, therefore, set aside the 
order of the first Court and' remanded the 
ease to the Court for trial aecording to 

ela w. 

. Two contentions have been urged before 
me in support of the appeal.. The first is 
that the Ravenue Courts have no jurisdic- 
tion under s. 127 of the Oudh Reat Act 
to determine questions of disputed title 
between persons who are bonu fide claim- 
anta to the same land. It is ugged that 
if a defendant in a suit uader s. 127 sets 
up a proprietary title te the land aad if 
the Court is satisfied tifat such claim is 
made bona fide, it will at once odst the 
jarisdiction of the Rsveaue Courts to pro- 
goed with the suit and reliance has been 
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placed on two decisions of the Board of 
Revenue, namely, Nisay Ali v. Meghi (1) 
and Bhagwan Bakhsh Singh v. Shafiq uz- 
zaman '2) in support of tvais contenuon. 
Ifthe Board of Revefiue mean to lay down 
that the mere* fact of a question of title 
being raised in defence in such suits is 
sufficient to exclude the jurisdiction of 
the*Revenue Courts if the claim is a 
bona fide one, I feel wery doubtful of the 
soundaess of this view. In my opinion it 
is the duty of Revenue Courts to decide 
every question raised before them, an' 
adjudication of which is necessary for the 
complete decision of the suit even though 
the decision of the Revenue Courts may 
not be final or binding upon the parties 
in the Civil Court. E am supported in this 
view by tne derision of Mr. (Now Sir 
E iward) Chamier in Sheikh Tilib Ali v. 
Basant Rae (8). However,ifit were neces- 
sary for me to arrive ata definite decision 
on this question in the present case I 
should have preferred to refer this matter 
to a Beuch of two Judges but I consider 
it unnecessary to do so in view of the 
provisions of s. 124 O of the Oudh Rent 
Act. This section provides that in a case 
like the present ifthe Appellate Court 
has before it all materials necessary for 
the determination of the suit it shall dis- 
pose of the appeal as if the suit had been 
instituted in the right Oourt. There was 
a distinct issue framed in the case re- 
garding the ‘defendants having acquired 
ownership by adverse proprietary posses- 
sion for over 12 years. The parties had 
full opportunity to adduce all the evidence 
which they wished to produce on this 
issue. The lower Appellate Oourt had 
referred to the evidence bearing on this 
question, I am not prepared to say that 
the evidence referred to by the lower 
Appellate Court does not afford sufficient 
material for the determination of the suit 
on the merits. For these reasons I think 
that the question of jurisdiction raised 
by the learned Osucsel for the defendants- 
appellants cannot help him in view of the 
provisions of s. 124-0 of the Oudh Rent 
Aot. 

The next contention is regarding the 
finding of the lower Appellate Oourt about 
the defendant being “a psraon taking or 
retaining possession:of the land without 

' being entitled’ to such possession” withid 
the meaning of s. 127 of the Oudh Rent 

(1) Sel. Dac. No. 4 of 1913. 

. (2) 26 Ind. Cas. 703; 10. L J. 707, no oi 

(3) 7 O. Q, 340, M 
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Act. The lower Appellate Court has relied 
on the evidence ofthe Patwari, the state- 
meat of Bheo Naraia (D. W, Ne. 5) and 
the entries in the village papers in support 
of its finding. I "am not prepared to 
attach much importance to the statement 
of Sheo Narain (D. W. No. 5), It can be 
explained as meaning that he had been 
in possession of the land in suit $s a 
proprietor believingeit to be included in 
his thok. But apart from his statement I 
think the statement of the Patwari and 
` the entries in the village papers are quite 
sufficient to justify the finding arrived at 
by the learned Additional District Judge. 
The Patwari deposed that in this village 
there are thoks and pattis of which the 
land and revenue are quite separate. The 
village khasras support the statement of 
the Patwari. Thus the finding of the lower 
Appellate Court, being supported by legal 
evidence, cannot be questioned in second 
appeal. There is ample authority for the 
view taken by the learned Additional Dis- 
trict Judge that the entry of the defend- 
auts as tenants bila faisia is inconsistent 
with their possession being adverse: see 
Nageshar Singh v. Baldeo Singh (4) and 
Durga v. Rampadarath (5). These entries 
must be presumed to be correct unless 
they are rebutted. Nothing has been 
shown to me in rebuttal of these entries, 
The mere fact that they have been in 
possession fer a long time or that they 
had not paid any rent for tHe land cannot 
establish title by adverse possession, 

For the above reasons I uphold the 
finding of the lower Appellate Court and 
dismiss the appeals with costs. 

G, H. Appeals dismissed. 


(4) 87 Tnd. Oas. 183; 28 O. 0, 325; 2 O. W.N. 148; 
12 O. L. J. 160; L. R. 6 A. (0) 83; A, I. R. 1925 
Oudh 442, 

. (5) 65 Ind. Cas, 749; 8 O. L. J. 495. 


OUDH CHIEF COURT. 
Second Civin APPR AL No 21oo0r 1928, 
September 12, 1928. 

. Present:—Mr, Justice Srivastava, 
HIRAJ EE AND anotanu—DarenpsaNTs 
— AFPPBLLANT&: 
versus 
SURAJ BALI—Pu-wtires—Responpent. 
Easement—Grant of might of way—Subsequent 
acquisition of other means of access—Termination of 


grant, 
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*. 

The grant of a right of waygover another's land 
which is not under the terms of the ‘rant limited 
iosuch time as there is absolute necessity for 
using theright of way does not terminate merely 
because the absolute necessity for the enjoyment of 


_the right over the grantor's land ceases on account of 


acquisition by the grantee of other means of access, 
Lp. 304, col. 1.j 


Seeond appeal from the judgment and 
decree of the Subordinate Judge, Malihabad, 
dated the 17th March, 1923, upholding that 
of the Munsif, South Lucknow, dated the 
16th May, 192. f 

Mesers. K. P. Misra- and M, B. Hag, for 
the Appellants. 

Mr. Raj Bahadur Srivastara, for the Re- 
spondent, j 

JUDGMIENT.—This is a second 
appeal by the defendants arising out of a 
suit for demolition ofa wall; for removal 
of certain spouts for flow of rainwater and 
for an injunction in connection with the 
above reliefs. {The facts which have given 
rise to the present suit are that one Musam- 
mat Samkora owned a plot of land with 
a kachéha house standing thereon. In 
1910 she sold the house together with the 
portion of theland on which it stood to 
the plaintiff. In 1925 the heirs of Musam- 
mat Samkora scld the rest of the land to 
the defendants. The defendants con- 
structed a house on the land purchased 
by them. The plaintiff's grievance was 
that a wall constructed by the defendants 
blocked his passage through a door which 
he had opened in the house and that the 
spouts discharged water inside his house. 
The defendants denied the plaintiff's right 
to any of the reliefs claimed. Both the 
Oourts below have agreed in dismissing 
the plaintiffs claim as regards the spouts 
bnt have passed a decree for demolition 
of the wall in fzvour of the plaintiff, 

The firat point urged on behalf of the 
defendants-appellants is that the plaintiff 
has been wrongly held entitled to a 
right of way through the door which had 
been opened by him in his house. The 
learned Munsif had held that the plaint- 
iff had acquired a right of way through 
the door in question over the defendant's 
land by prescription. The learned Sub- 
ordinate Judge on appeal has upheld 
the right on a different ground. He has 
held thatthe plaintiff #3 entitled to the 
of way under a grant from 
Musammat Samkgra. The argument urged 
on báhaif of tha defendants is that no 
grant has been made out and that in any 
ease the grant must he. deamed tọ have 
terminated now. OU de 
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is quite clegr from. the terms of the 
sale deed éxecuted by Musammat Samkora 
that the plaintiff was expressly permitted 
to open the door in question. I agree 
with the learned Subordinate Judge that 
there could be no object in granting per- 
mission for the opening of thedoor unless 
the door was intended to be used for 
‘ingress and egress from the house. 
This intention is further supported by 
the fact that atthe time when the sale 
‘took place there was no convenient access 
to the house from ,the public road. I 
can, therefore, see no reason to disagree 
with the opinionof the lowerAppellate Court 
that the terma of the sale-deed coupled with 
the oral evidence fully established the 
alleged grant. The argument about the 
grant having terminated is based on the 
ground tht though there was necessity for 
such a grant at the time of the 
sale-deed yet no such necessity exists 
‘now as the plaintiff c&n have. access 
to the house from the public road other- 
‘wise than by the route in respect of which 
the right of wayisclaimed in thesuit. It 
is urged that the grant must be considered 
to bea grant of easement of necessity and 
as there is no longer any absolute neces- 
sity for the alleged right of way the grant 
also must be déemed to have come to an 
end. I cannot accept this contention. The 
scope of the grant must be determined 
“by the terms of the contract between the 
“parties, There is nothing in the terms of 
the sale-deed to limit the grant until such 
time as the necessity is absolute, If it 
was intended that the grant should be 
limited in the sense contended for by the 
defendants one should have expected some 
express provision in the sale-deed to the 
effect that the door was to be closed when 
the necessity was no longer absolute. In 
the absence of any such provision in the 
sale-deed andin the absence’ of any other 
evidence in support of such agreement I 
-must hold that the grant cannot be limit- 
_ed as the defendants would wish to limit 
it. I must, therefore, overrule the conten- 
tion. Next it was contended that the grant 


is invalid for want of registration. It was - 


din Bhagwan Sahai v. Narsingh Sahat 
an that D easement càn be imposed 
without the granj being embogied in a 
written deed. Assuming that a registered 


deed is necessary, the grant in the present ° 


case is contained in the Sale-deed which is 


A 3 Ind. Gas, 615; 31 A. 612; $ A L. d 871, 
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a registered document. The contention, 
therefore, has no force. , 

Lastly reference was made to the case of 
Ram Lal v. Makhan Lal (2) and it was con- 
tended that this Coutt should limit the 
plaintiff's right ot way to the passage 
shown as APOU in the Commissioner's map 
which was sufficiently convenient for the 
requirements ‘of the plaintiff and least 
onerous to the defesdants, This matter 
alse seems to me to be concluded by the 


findings of the lower Appellate Court, The. 


contest in the Courts below was whether 
the plaintiff is entitled to a right of way by 
the route shown as ABOD or by route 
shown as APOU in the Commissioner's 
map. 4 

The lower Appellate Court after dis- 
cussing the evidence of the witnesses ex- 
amined by both parties has found it as a 
fact that the passage granted by Musammat 
Samkora at the time of sale in 1910 and 
which has been used by the plaintiff ever 
since is represented by ABOD. Under the 
circumstances the plaintiff is legally en- 
titled to use the passage. granted to him 
at the time of his purchase of the house. 
The matter is one of contract’ between 
the parties and no question of my exer- 
eising any discretion in the cage arises. 
This disposes of all the arguments argued 
in support of the appeal. i f 


The learned Counsel for the plaintifi-. 


respondent has drawn my attention to the 
fact that the letter T as given in the 
decree of the Munsif to describe the door 
is a mistake for the letter L. A copy of 
the Commissioner's map which has been 
attached to the decree correctly gives the 
letter L against the door in question, The 
learned Subordinate Judge has also refer- 
red tothis mistake in the beginning of his 
judgment but did not give auy directions 
for necessary correction being made. [ 
direct that the letter T as used in the 


decree of the first Court should be corrected 


and letter L substituted in place of it. 
With the above remarks I dismiss the 
appeal with costs. 


A. 
(2) 93 Ind. Cas. 710; 7 O, L. J. 3 


Appeal dismissed, 
08. f 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Fresr Urvin Aeegau No, 15d pg 1925. 
October 24, 1928. 
Present :— Mr. Wild, J. O., and 
Mr. Rupchan i Bilatam, A. J C. 
TULSIDAS KESHOWDAS KHATRI 

— APPELLANT . 


v. 
. —RESPONDRNT. . 

Mortgage suit—Parties—Preliminary decree against 
two of three alleged mortgagors—Decree made final 
against them—Appeal on preliminary decree against 
third mortgagor only, competensy of—Power of Court 
to implead other mortgagors—Tivil Procedure Code 
(Act V of 1908), O. XLI, r. 20. p. 

A mortgage suit was instituted by A against B, 
Caad D. The trial Court "passed a decree against 
B aod C and dismissed “the suit as against D. A 
appealed against D alone praying for a mortgage 
decres against D's share in the property: 

Held, that the appeal was. not properly constituted 
as to parties inasmuch as, in order to give relief to 
the appellant,it was necessary to re-open the mort- 
gaga desree which cannot be done inthe absence of 
all the mortgagors and further that the appellant 
having deliberately impleaded only one of the alleged 
mortgagors, he could not be permitted to add them 
under O. XLI, r. 20, Oivil Procedure, Oode. 


: Versus ° 
AHMED son or NUR MAHOMED KHATRI 


Appeal against the judgment and decree 
of the Additional Judicial Commissioner. 
i Mr. Dingomal Narainsing, for the Appel- 
ant. 5 

Mr. E, V. Castellino, for the Respond- 
ent, i 

JUDGMENT.—This appeal arisesout of 
a suit filed by the plaintiff-appellant against 
his uacle and two nephews for recovery 
of asum of Rs 38,000 said to be dueon 
certain mortgages executed by the'unele 
in favour of the plaintiff-appellaat. 

Tae first Court held that those mortgages 
were binding on the uncle and one of the 
nephews aud dismissed the suit against 
the other nephew whois respondent in this 
appeal, i 

For purposas which are best known to 
ihe appellant but which msy well be 
surmised, he filed this appaal only against. 
the respondent, Aud in para. 24 of his 
memorandum of appsal he stated as fol- 
lows :— 

“Taat no personal desras is sought 
agaiast respondent Ahmed’ and as pro- 
perties in question will hardly be worth 
evan Rs. 20,000 and as by the judgment 
only one-fourth share belonging to Ahmed 
has been exsfuded the:Osuri-fee for the 
purpose of this appeal ia paid on one- 
fourth the value of the property, namely, 
Rs. 5,000", "TNT AT 
` A preliminary objection bas bean raised 


£9 d ` 
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on bshalfof the'respondWnt that-this appeal 
asconstituted is incompetent, We think 
that this objection. is well-founded and 
should prevail. 

The plaintiff has obtained a preliminary 
mortgage decree against defendants Nos. L 
and 2 for the whole of his claim. Itis not, 
therefore, open to him to ask for payment 
by defendant No. 3 ofa part of the same 
claim over again and the only mode of 
affording him relief if any is by re-opening 
the preliminary mortgage decree. This 
we cannot do without defendants Nos. 1 
and 2 being parties to the appeal. It has 
been argued that we should exercise our 
discretionary powers under O. XLI, r. 20, « 
‘Civil Procedure Code and add defendants 
Nos, l and 2 as parties to the appeal. We 
are afraid we caanot accede to this request. 
In the first place, there are no grounds 
for the exercise of our diseretion. The 
plaintiff intentionally dropped: defendants 
Nos. Land 2°from this appeal with the 
object of avoiding Court-fee and. refused to 
pay additional Oourt-fee though his atten- 
tion was-drawn to it by the Registrar at 
the time he presented his memorandum 
of appeal With open eyes he took therisk 
of his appeal being opposed at the hearing 
on that ground and can got now complain 
against’ the consequences, which ` have 
ensued. In the next place, the plaintiff has 
by his subsequent conduct made it impos- 
sible for this Oourt to come to his help. 
Io his anxiety to realise his security at an 
early date, he obtained a ffaal decree 


.against defendants Nos. 1 and 2 and brought 


tosale their right, title and interest in the 
mortgage property with the result thatif 
the preliminary decree be varied at present 
by permitting the mortgagors to pay the 
decretal’ amount within suca time not 
exceeding six months as the Appellate 
Osurt might fix, the right, title and 
jaterest of the defendants Nos, kaad 2 in 
the property is not available for redemp- 


tion, lt has been argued that the plainti 


is the purchaser of the shares of the 


defendants Nos. 1 and 2 in the pro-, 
perty and that he is praparad to re- 
linquish his rights therein, but there 


is no provision of law under which we can 
compel the defendants oranyof them to 
accept auch relinquishment. - 

-We accordingly dismiss the appeal with 
costs, "m i 


PBA Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL CIVIL IusoLVENOY J URISDICTION 
Casu No. 78 or 1927, 

November 30, 1828. 

- Present:—Mr. Rupchand Bilaram, A. J. C. 
In re MOOLJI MOORARJI—INSOLYENT. 
Civil Procedure Code (Act V of 1908) O. XL— 

Presidency Towns Insolvency Act (III of 1909), s. 17, 

proviso—Mortgage ^ suit—Decree—-Appointment of 

Receiver—Adjudication of mortgagor as insolvent — 

~ Rents collected still belong to mortgagee and. not 

assignee. . 
The Court has powerto appoint a Receiver ina 

suit for sale of property based on a simple or 
equitable mortgage and tbe provisionof law em- 
powering the Court to allow a certain time to the 
mortgagor io pay tlle amount due by him has not 
the effect of enabling the mortgagee to retain pos- 
session of the property up to such date. 

Punjab National Bank, Karachi v. Moosaji Jafferji 
(4), relied upon. P 

"Therefore, if during the time the Receiver is 
in possession and is collecting the rents and mesne 
profits of the property, the mortgagor is adjudi- 
cated insolvent, the same would still belong to the 
mortgagee if he succeeds in his mortgage suit, and 
not to the Official Assignee who cannot take a title 
superior to that of the insolvent. 

The mortgagee has not onlya mere right that the 
money be preserved pending the settlement of con- 
troversy in the suit and the sale of the mortgaged 
property but hae a further right to the same being 
paid to him in satisfaction of the mortgage in the 
event of his succeeding in the suit and the sale 

` proceeds being insuffcient to pay off the mortgage- 


debt, 
Dwijendra Narain Roy v. Jogesh Chandra Dey (1), 
Harris v Truman (2) and Ex parte Holthousen (3), 


relied upon. 
Mr. Dingomal Narainsing, for the Mort- 
gagee. i 
Mr. T.G. Elphinston, for the Official 
Assignee. 


ORDER.—This application raises an 
important question of law. 


In Suit No. 236 of 1927, which was in- 
stituted by tbe Punjab National Bank Ltd. 
for sale of the property mortgaged to them 
by Mulji Morarji by way of equitable 
mortgage, I appointed a Receiver of tbe 
rents and profite of the mortgaged property 
pending its sale. Since then Mulji Morarji 
has been adjudicated asan insolvent and 
the Offieifl Assignee in whom his estate 
has vested bas claimed the rents and 
profite in the bands of the Receiver for the 
benefit of the general body of creditors in 
preference to the Bank. This ctaim has 
been mad on the ground that the appoint- 
ment of the Receiver was Jor the preserva- 
tion of the rents and mesne prate of the 
property pending suit and nothing more. 

Iam afraidI cannot accept this argu- 


qment as sound, 


7 Inire MOOLJI MOOBARSI. 
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There may be some doubt asto the 
power of the Court to appoint a Receiver 
in asuit for sale of property based on a 
simple or an equitable mortgage But if 
once it isconceded that the Court hassuch 
power andacts ufder it, it follows as a. 
matter of course, that the property which 
comes into the possession of the Receiver 
in purBuance of that orderis in custodia 
legisand that hia possession is that of a 
stakeholder for and on behalf‘of the 
parties to the action according to their 
respective titles thereto and their rights 
therein: Dwijendra Narain Roy v. Jogesh 
Chandra Dey (1). Whatthen is the title 
or the right of the mortgagee to the mesne 
profits in the possess‘on of the Receiver? 
He hasnot only a mere right that the 
money be preserved pending the settle- 
ment of the controversy in suit and the sale 
of the mortgaged property but he has a 
further right tothe same being paid to 
him in satisfaction of his mortgage in the 
event of his succeeding in the suit and the 
sale proceeds being insufficiently to pay off 
his mortgage debt. Until satisfaction of 
the claim ofthe mortgagee in the suit in 
which a Receiver is appointed, neither the 
mortgagor has any right to effect a transfer 
nor any creditor of the mortgagor hae any 
right to effect an attachment of the money 
in the hands of the Receiver so as to pre- 
judice the right of the mortgagee to ap- 
propriateit towards the balance of the 
amount due to him after ihe sale of the 
property. Were it otherwise, the appoint- 
mentof a Receiver could easily be render- 
ed nugatory by the debtor delaying the 
disposal of the suit by various devices. 
and in the meantime either transferring 
his interest in the money in the hands of 
the Receiver or by helping his other credit- 
orsto have it attached. 

Now speaking generally the Official 
Assignee or the trustee in bankruptcy takes 
the estate subject to the eame equities ' 
as those to which it is subject in the hands 
of the bankrupt, i. eall such property as 
he does not take by a title superior to 
thatof the bankrupt. Harris v. Truman 
(2), Ex parte Holthousen (3). Williams on 
Bankruptcy 13th Edition page 235. There 
isnotbing in the Insolvency Lawas in 
force in India or England to give the 
Official Assignee a superior | title to that 

(1) 79 Ind. Cas. 520; 39 C. L. J. 40 at p. 57; A. I. R, 
1924 Cal 60°, 

(2) (1882) 9 Q. B. D. 264; 51.L. J. Q. B. 338; 46 L, 
T. 844; 30 W. R. 533. f 
io (1878) 9 Ch. A. 722; 44 L. J. Bk, 26; 31L. Ty 

we r 
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ofthe Bankrupt. over the .money in the 
hands of a Receiver duly appointed by the 
Court. Oa the’ contrary, tae, proviso to 
8. 17 of the Presidency Towns Insolvency 


Act corresponding to cl. (2) of -s. 7 of the 


. Eaglish Bankrupicy Act of 1914 declares 


` 


in express terms that the order of adjudica- 
tion shall not affect the power of any 
secured creditor to realise or otherwise 
deal with his security inthe same manner 
as he would have been entitled toe realise 
or deal with itif that section had not 
been passed. The learned Counsel for the 
Official Receiver has been unable to satisfy 
me that there is any magic in the passing 
of an orderof adjudication so as to deprive 
the mortgagee of his rights over the mesne 
profits and to confer them, by operation of 
law, onthe general body of the secured 
creditors, Norare there any equities in 
their favour. If the claim of the mort- 
gagee is well-founded, the delay of the 
Oourt in adjudicating upon it should not 
prejudice him, nor should the order of the 
Court permittiog the mortgagor a certain 
time, not exceeding six months, to pay off 
the mortgage amount enable the mortgagor 
not only to withold payment of the in- 
terest which accrues due during that period 
but to claim that the rents of the mort- 
gaged property, recovered by the Receiver 
during the said period, be applied to pur- 
poses otherthan the payment of interest 
due on the mortgage. : 

Ia Punjab National Bank, Karachi v. 
Moosaji Jafferji (4) I held that the Court 
had power to appoint a Receiver in mort- 
gage suits, and that the provision of law 
empowering the Oourt to allowa certain 
time tothe mortgagor to pay the amount 
due by him had not the . effect of enabling 
the mortgagor to retain ‘possession of the 
property upto such date. 


That decision was not taken to appeal, 
The learned Counsel has said nothing to 
make me change my view, and unless that 
decision is upset by the High Court, L have 
no option, for reasons already stated but 
to hold that the Official “Assignee has no 
claim tothe money in the hands of the 
Receiver. I, therefore, disallow the applica- 
tion of the Official Receiver, However, in 
view of the importance of the question 
involved, [ permitthe Ofcial Assignee to 
appeal againgt this order if he'isso ad- 


vised, 


P. B. A. Applicatioa dismissed, 
(4) 102 Ind, Cas. 353; A, I. R. 1927 Sind, 250, 
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SIND iuptétÁr CÓMMIS- 
SIONER'S COURT. 
Oxtminat APPEAL No, 316 or 1927, 
i March 26, 1928. 
Present:— Mr. Rupchand Bdaram, A. J. O., 
and Mr. DeSouza, A. J. O, : 
HUSSEIN HAJI U 4ER-—AcCoUSED 
—APPLIOANT 


versus ? 


EMPEROR—Opposits PARTY. 

Bombay District Municipal Act (III of 1961), ss. 48, 
lól—Manufacturing oil by machine—Risk of fire— 
License, nefessity of—Bye-law regarding license, if 
ultra vires—Discretionof Municipality —Interference 
by Civil Court —Simultaneous conviction and sentence 
for failure to obtain. license and prospective carrying 
on business without license, legality-of." 

The bye-law framed by the Karachi Municipality® 
under s, 48 (b), sub-cl. (3) of the Bombay District 
Municipal Act, requiring a license for manufacturing 
oil by machinery is not ultra vires, inasmuch ag 
cl (oof s. 15Lof the Act, referes not only to a 
manufactory or place of business from which offen- 
sive or unwholesome smells arise but also to a e 
manufactory or place of business which may involve 
risk of fire. . 

The Legislature having vested a discretion in the 
Municipality to decide whether any manufactor 
involves a risk of fire, the exercise by a Municipal 
ity of such discretion cannot be interfered with by 
the Oourt unless the Court is satisfied that such 
discretionary powera have been manifestly abused, 

A conviction and a sentence of fine for failure to 
obtain alicense and a simultaneous conviction and 
sentence of daily fine in one aryl the same trial for the 
prospective offence ofcontinufng to use the premises 
without a license thereafter is illegal. The latter 
offence ought to be the subject of a separate pro- 
secution and a separate inquiry. ; 

Appeal against an order of the convic- 
tion and sentence dated the 16th November, 
1927, by the Vity Migistrate, K -rachi, 

Mr. B H. Lulla, for the Appellant. 

Mr. C. M. Lobo, Aeting Public Prosecutor, 
for the Crown. 


JUDGMENT, 


Rupehand. A. J. C.—In this case, the 
applicant has osea convicted and sentenced 
to a fine of Rs. 5U for non-compliance 
withthe rdles ofthe Karac ii Municipality 


‘ia so far that he had manufactared oil by 


meaas of machinery within toe M 1aicipal 
District without obtaining a license in 
respect thereof and to a further fine of 


Ri lu pər day, uatil he, obtains 8 
license, Hə has now come to us in re- 
vision. : j 


Oa his behalf, it has been contended that 
the Bya-L3w framed under s. 43 (b) sub- 
cl. (IIL) ofthe Municipal Aot requiring a 
license was uléra vires as the manufactur- 
ing of oil by nfeans of machinery was not a 
nufsance’within the meaning of s. 151 of 
the District Municipal Act. Tais argument 
loses sight of the very inportant words jn 
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cl. (o) of that a&ction which refer not only to 
a manufactory or place of business from 
which offensive or un wholesome amells arise 
but also to a manufactory or place of 
business which may involve risk of fire. 

Weare not prepared to hold that a 
manufactory or place of business where 
machinery isused for the purpose of ex- 
tracting oil doss not involve a risk of 
fire, The Legislature has vested the dis- 
.eretionin the Municipality to decide whe- 
ther any particular manufactory involves a 
risk of fire and the” exercise by the 
Municipality of such discretion cannot be 

„interfered with by the Court unless the 
Court is satisfied that such discretionary 
powers have besn manifestly abused. 
There is no such allegation, much less 
proof, in the present case. We think, 
. therefore, that the applicant has been 
rightly convicted of the breach of the 
rules réquiring him to take oué a license. 

The only other question is the legality 
and propriety of thé fines imposed on the 
applicant. 

Now the order requiring the applicant 
to pay a continuing fine of Rs, 10 per 
day is on the ‘face of it bad and unmain- 
tainable. Itisnot the failure ofthe ap- 
Plicant to obtain *& license, but the con- 
tinued use by him of the premises without 
a license that is made punishable, Far- 

_ thermore, the section clothes the Magistrate 
with a discretion to imposeany fine not 
exceeding Rs.40 per day foreach day the 
premises are used without a license. 

On a plain reading of the section, it is 
abundantly clear that before afineis im- 
posed for a continuing offence it must be 
alleged and proved that the accused had 
continutd to use the premisea for a 
specific number of days after his* convic- 
tion, and that he had no license during 
‘those days. Tais charge must necessarily 
be the subject of a separate prosecution 
and a separate inquiry. I: is only on proaf 
of the charge so laid thet the Magistrate 
is culled upon to exercise his discretion 
and to determine what would be the proper 
‘amount of fine per day which the accused 
should be made to pay and to give a find- 
ing as to the number of days for whieh 
such fine is to be levied, This order is at 
most a declaratory drder as tothe *proper 
‘fine which the applicant will be required 
to -pay for a prospective offence if hecom- 
mits one and as such it is clearly snn- 
' warranted by. law. 

' With regard to the fine of Rs, 50 
*jmposed on the applicant, it would again 
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appear that this was a test case. The 
applicant was not the only person who 
had failed t8 obtain a license and that 
there had been no previops prosecution in 
respect of the manufactory of oil by. 
machinery. We are also fold that the ` 
applicant has since paid the license-fee for 
that yeay. 
Under the 


peculiar circumstances of 


this case, the learned Publice Prosecutor 


has not’ pressed for a heavy fine We 


according reduceit to Rs. 15 only. 

The result is that we uphold the con- 
vietion, but reduce the fine for the first 
offence from R3.50 to Rs. 15 and order 
that the balance of the fine, if paid, should 
be refunded, and we set aside the order 
of fine for the continuing offence and order 
that the fine, if recovered, should likewise 
be refunded. 


P. B, A. Fine reduced, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 
CxImiNab REVISION Appuication No, 223 

: oF 1928, 

January 17, 1929. 
Present:—Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A. J. C. 
JETHANAND— APPLICANT 
versus 
EMPEROR—Obpeosite Party, 

Bombay District Municipal Act (III of 1901), ss. 96, 
155—Notice to increase ‘air-well—Failure to comply 
therewith —Simultaneous conviction for breach and 
continuance of breach, validity of—Complaint filed 
more than six months after issue of  notice— 
Limitation. 

A simultaneous conviction and a sentence of fine 
unders 155 of the Bombay District Municipal Act 
for breach of orders under s. 96 ofthe Act and for 
continuing a breach from the date ofthe first con- 
viction is bad; there must first be a conviction for 
the breach, and again a subsequent conviction ina 
separate, trial for continuing the breach from the 
date of the first conviction, before-an order can be 
passed inflicting a daily fine. 

Hussein Haji Umer v Emperor (1), followed. 

A complaint filed under s 155 ofthe Act after six 
months from the date of issue of notice is bad, 
even though the deiay is due on account of time 


‘taken to consider the petitions of the accused to the 


Municipality. 
. Application to revieé an order of the 
Bench of Honorary Magistrates, Karachi. 

- Mr..U. B. Chandiramani, for the Appli- 
cant. ' à f 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown, 
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JUDGMENT.—This is a revision 
application against the conviction and 
sentence passed by a Bench‘f Honorary 
Magistrates, Kgrachi The accused: was 
convicted for refusing ¿to increase an air- 

` well, as directed by the Karachi Municipal 
Authorities, under s. 96 of the Act III of 
1901 and sentenced to pay a fine pf Rs. 25 
under.s, 155 of the said Act, and was 
further warned *to carry out the work 
before 24th October, 192s, failing Which he 
aoe be fined Rs, 5 per day after that 
ay. 

With regard to the second order, it has 
been laid down in Hussein Haji Umer v. 
Emperor (1) that there must first be a 

„Conviction for the breach, and again a 
subsequent conviction for continuing the 
breach from the date of the firat convic- 
tion, before an order can be passed inflict- 
ing a daily fine. i 
` As regards ‘the first part of order, 
nemely the fine of Rs. 25 under s. 155 of 
the Act, objection is taken on the 
ground of limitation, It is pointed out 
that in this case notice was issued in 
July, 1927, and the first sanction was given 
on the 17th of September, 1927, whereas 
the complaint was not filed till May, 1928. 
The reason for the delay was that the 
applicant had made various petitions to 
the Municipality, which were being con- 
sidered: before the complaint was filed. 

There is no authority, however, for hold- 
ing that the delay caused by such peti- 
tions can extend the period of six months 
allowed in such cases. 

The objection on the ground of limita- 
tion is, therefore, valid. On this ground 
the conviction and the first part of the 
sentence, namely, the fine of Rs. 25, must 
also be set aside. ^. 

The convictions and sentences are accord- 
ingly set aside and the fines, if paid, 
should be refunded to the applicant. 


P D A. Gon viction set aside. 
(1) 115 Ind. Cas. 7. 


PARSRAM BHAGWANDAS f, EMPEROR, . 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
. OgtMinalL Revision Appiic«Tion No, 248 
oF, 1928. . 
. January 14, 1929. 
Present:—Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A. J C. 
PARSRAM BHAG WANDAS-—APPLICAN?T 


s versus 
EMPEROR (BHERUMAL LALCHAND). 
— OPPOSITE Party. 

CriminaleProcedure Code (Act V of 1898), s3. 202, 
403—Dismissal of conplaint---Second trial on same 
charge and evidence, validity of. 

Though there is no absolute bar to an accused 
person being put in peril of a fresh trial in respect of 
the same offence in a case wlfre the first trial has 
ended in an order of discharge, it is a well-re- 
cognised and salutary rule of law, that a Magistrate 
of co-ordinate jurisdiction should not entertain a 
fresh complaint in respect of the game offence when 


it is based on facts which were known to the com- 


plainant and on evidence which was available when , 
the first trial was held. 

Tirathbai v. Sugnibai (1), relied upon. 

Application to quash proceedings pend- 
ing in the Oourt of the Special First 
Class Magistrate, Karachi. . 

Mr. Suganlal H. Jeswani, for the Appli- 
cant. l 

` Mr. Gurdasmal Jotsing, for the Opponent. 

Mr. C. M. Lobo, Acting Public Prose- 

cutor, for the Orown. 4 
. JUDGMENT.—This is an applica- 
tion asking us to quash the proceedings 
now pending against the applieant in the 
Court of the Special First Class Magistrate, 
Karachi. 
- dt appears that the opponent filed a 
similar prosecution against the applicant 
in the Oourt of the Additional City Ma- 
gistrate of Karachi which was dismissed 
under s. 203, Criminal Pocedure Code. A 
few days later he filed the present enm- 
plaint before the City Magistrate of 
Karachi on the same facts and justified his 
action by stating in para. 7 of his complaint 
as follows:— 

"A complaint was filed before the Addi- 
tional City Magistrate, Karachi, but the 
dismissed it as a civil matter without 
taking any statement frem complainant 
and without hearing the cemplainant’s 
Pleader on law or facts. He said I do 
not want to hear the Pleader. It is sub- 
mitted that the complaint lies before your 
honour particularly when the matter was 
never heard and was disposed of sum- 
msrily and I.should say wrongly. It is 
prayetl that the accused be dealt with 
according to law”. . 

The learned City Magistrate admitted 
the complaint and after issuing a bailable 


“ learned Additional 
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warrant against the accused transferred 
the proceedings to the Court of the Special 
First Class Magistrate for trial. 

Now there can be no doubt that the: 
present case falls within the decision 
iven by this Courtin Criminal Reference 
No. 4 of 1928 (H. O. J). Crown v. Alias 
where it was held that "though no doubt, 
there is no absolute bar to an accused. 
person being put in peril of a fresh trial 
in respect of the same offence in a case 
where the first trial hes ended in an 
order of discharge, ib isa well recognised 
and salutary rule of law, that a Magis- 
*trate of co-ordindte jurisdiction should not 


entertain a fresh. complaint in respect of 


the same offence when it is based on facts 
which were known to the complainant and 
on evidence which ‘was available when the 
first trial was held. A departure from 
this rule is in effect an assumption by 
the Magistrate of the powers of the 
Appellate. Court, and is utterly contrary 
to sound principles." : 

This decision has been referred to with 
approval in Criminal Revision Application 
No. 46 of 1926 (H. C. J.) Ali Mahomed v. 
Jumo.. A similar view had been taken 
by this Court in Wrathbai v. Sugnibai (1) 
and in Bakhir v. Crown, Criminal Revision 
Application No. 217 of 1928. 

There is no allegation here, that any 
fresh fact which was not within the 
knowledge of the complainant at the time 
when his first complaint was dismissed 
has subsequently come to light so as to 
justify his taking fresh proceedings. As 
& matter of fact his complaint is that he 
had no proper hearing before the Addi- 
tional City Magistrate, If that was so, it 
was his duty to take the mattes ‘to the 
Appellate Court to have the order of the 

City Magjstrate set 
aside. s 
Under these circumstances, we have no 


. hetitation in quashing the order passed 


by the learned City Magistrate. We ac- 


. eordingly direct that the complaint now 


pending against the applicant in the 
Court of the Special First. Oless Magis- 
trate be dismissed and the bail bond 
executed by the applicant be cancelled, 
P, B. A. -Proceedincs quashed. 
(1) 112 Ind, Cas, 681; 29 Cr. L.. J. 1097. 
e 


. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 


-- ORIGINAL CIVIL Soir No. 14 or 1925. 


o 21, 1929. 

.. Present: — Mr .J. C. 
Messrs. GANGARAM SAMANDAS— 
SUL PLAINTIFFS i 

VETSUS 6 
Frru or DEOOMAL NSHALOHAND 
d — DEFENDANTS. 

Civil Procedure Code (Act V of :1908),0.IX,rr 6, 
7—Defendant absent on day of hearing—Suit ordered. 
to proceed ex parte against him—Defendant, whether 
entitled io appear in suit subsequently as of right— 
“Good cause" for previous non-appearance, necessity 


of. - 
‘Under O.IX, r. 6, Civil Procedure Code, when a 


-suit is called on for hearing and the plaintifi is * - 


present but the defendant does not appear though 
duly served, the Court may and not necessarily 
shall, order the suit’ to proceed against him ex parte; 
and after an order to that effect, such defendant 
cannot, as of right, intervene in the proceedings, 
terminate ex parte proceedings at any time before 
judgment and defend the suit from the stage at which. 
itthen is An applieationtothe Court under O. IX, r. 7 
of the Code is necessary and “good cause" for the pre- : 
vious absence mustbe shown before the Court may 
allow him to defend the suit, subject to such terms as 
the Court may impose. [p 312, col. 2.3 

Manu v. Tulshi (4), Bhagwat Prosad Tewari v. 
Muhammad Shibli (5), Kala Gella v. shirjt O), 
Gokarakonda Venkatasutbiah v. Deliparihi Lakshmi- 
narasimbam (6) and Pattanna v. Neeli Chetty (1), dis- 
sented from, 

Satyendra Nath Sen v. Narendra Nath Gupta (3), 
distinguished. 7 

Mr Srikishendas H. Lulla, for the 
Plaintiffs. 

"Mr. Kodumal Lekhraj, for the Defendant. 

JUDGMENT.— Defendant No. 3 was 
absent at a hearing on 10th February, 
1928, and the Court passed an order, 
-that the case would proceed against him 
ex parte under O. JX, r. 6. ` 

Itis now contended, on bis behalf, that 
notwithstanding his previcus absence, and 
ihe order passed by the Court, he is en- 
titled to appear and defend ‘the suit, ' 
at any time before judgment, as of right, 
without assigning gocd cause, and with- 
out obtaining leave. 

The uniform practice in these Courts, 
of which I believe I can take judicial 
cognizance, hes been that where the Court 
passed an order, that it would proceed 
ex parte under O. 1X, r. 6. Civil Proce- 
dure Code the defendant, if he subse quent- 
ly wished to appear -and „defend tha 
suit on an adjourned date would maks 
an application under O 1X, r. 7. 

My brother Tyabji, however, in & esse 
reportad as Kala Gella v. Shivji (l), was 
of opinion, that the contention, that & 


(2) 92 Ind, Obs, 493; A. I. R, 1926 Sind 181, 
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Court was not only ‘empowered, under 
O. IX, 1.6, to proceed ex parte, when the 
defendant is actually not in Court, but 
to order that ‘the proceedings should 
* thenceforward be ex parte was “opposed to 
a fundamental principle, on which our 
Courts purport to proceed, viz., that no 
man ig to bajudged, without an Spportu- 
nity being giveneto him of being heard," 

The principle that no. man sheuld be 
condemned without an opportunity of 
being heard is no doubt fundamental, 
“The laws of God and man” as Fortescue, J., 
observed in Dr. Bentley's case [R. v. Chan- 
cellor ete, of Cambridge (2)] referred to in 
Broom's Legal Maxims, ‘Third Edition, 
page 109) “both give the party anop- 
portunity to make his defence,if he has 
any” But it is a well-known principle, that 
if rights are not availed of, at the proper 
time, they may be lost. | 

Under the Rules of the Supreme Court 
in England, if a defendant or defendants 
make default in delivering a defence 
within the time allowed, and the plaint- 
iffsclaim is for pecuniary damages only 
or for detention of goods with or with- 
out damages the plaintiff may under O. 
XXVII, r. 5, enter an interlocutory judg- 
ment forthwith, against the defaulting 
defendant or defendants and then pro- 
ceed with his action against the other 
defendants. : 

This is an exampleofrights being lost 
by & defendant owing to his defaultin 
exercising them at the proper time. No 
fundamental principle of justice has been 
infringed for defendant could have exer- 
cised his right of making a defence had 
he chosen to do so at the proper time, 
but he made default. 

Similarly, if a party neglects to cross- 
examine a witness at the proper time, he 
cannot,as of.right, and without the leave 
of the Court, re-call him forcross-exami- 
nation 

In India, if a plaintiff appears and the 
defendant does not appear, when 
suit is called on for hearing, the Oourt 
may, in certain circumstances proceed ex 
parte.” 


Three conditions only are laid down in 
O. IX, r, 6. ` : 

l. The plaintiff must appear; whenthe 
suit is called on for hearing. i 

z. There must be a default on the part 
of the defendant to appear when the suit 
is called on for hearing and, 


. (2) (1720) 1 Str, 557; 98 E, R, 698, . 
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3. The summons must have been duly 
served. " 

Under the Rules of. the Supreme Court 
in Bagland provisión is made for the 
case of a defendant, who appears after 
the time mentioned inthe writ and before 
judgment. 

Order XII, r. 22, is as follows:— 

“A defendant may appear at any tima 
before judgment. If he appear at any 
time after the time limited by the writ 
for appearance, he shall not, unless the 
Oourt ora Judge Shall otherwise order, be 
entitled to any farther time for deliver- 
ing his defence, orfor any other purpose, , 
than if he had appeared according to the* 
mit”. < | ) 

. This provision has not been embodied 


in the. Code ef Oivil Procedure in India. 


Order IX, r.7, of that Code is as fol- 
lows:— š 

"Where the Court has adjourned the 
hearing of the suit ex parte, and the 
defendant,at or before such hearing,ap- 
pears and assigns good cause for his pre- 
vious non-appearance, he may, upon such 
‘terms as the Court directs as to costs or 
otherwise, be heard in answer to the suit 
asif he had appeared on the day fixed 
for his appearance.” 

A comparison of the two rules, above 
set forth, shows thatthe defendant, under 
O. IX, r. 7,on showing "good cause” is 
permitted to defend, as if he had appear- 
ed on the date, when the case was called 
on for hearing, the defendant under O. 
XII, r. 22, of the Rules of the Supreme 
Oourtin England is permitted to defend 


` but entitled to no furthertime for mak- 


ing his defence, or any other purpose 
withowt the leave of the Court, than if he 
had appeared, at that time mentioned in 
the writ. At first: sight the scope of the 
defence would appear to ‘be the same 
and restricted to the same limits. But 
the expression "apon such terms as, the 
Court directs as to costs or other- 
wise" in O.IX,r. 7 seems to indicate an 
intention that a wider latitude was to be 
given'toa defendant who showed "good 
cause” under O. IX,r. 7, than would be 
enjoyed by a defendant : who simply 
availqd himself of his right to appear 
under O. XII, r. 22. *And a defendant, who 
succeeds in eestablishing “good cause”, 
under O IX¢ r.7, has been allowed con- 
Biderablb freedom, in these Oourts, in mak- 
ing his defence. . js 

A ruling of the High Court of Oalentta 
in Satyendra Nath Sen v. Narendra Nath 
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Gupta (3)is felied onby the defendant, 
but in that case the plaintiff was absent 
“on the date when the case was called on 
for hearing, though*an application was 
made by his Pleader fora postponement 
for the purposeof calling evidence. The 
case did not in theopinion of the Court 
fall within O. IX, r. 6, in fact the suit 
might in the opinion of the Court have 
been dismissed under O. IX, r, 3. 
In Manu v. Tulshi (4) it was. held by 
& Judge of the Allahabad High Court, 
that an order that proceedings . should 
be taken ex parte against a defendant for 
default of &ppearance did not preclude 
“him from appearing at.an adjourned date 
and joining in an agreement to refer the 
suit to arbitration and thatit was not 
necessary fore him to have the ex parte 
order set aside. A 
In Bhagwat Prosad Tewari v. Muham- 
mad Shibli (b) a Bench of which the same 
Judge was a member gave a similar de- 
cision but no reason was given in either 
of these cases beyond the fact that no 
ex parte decree had been passed. Wallace, 
J., in Gokarakonda Venkatasubbiah v. Deli- 


parthi Lakshminarasimham (6) observed, 
that there was a paucity of authority on 
the point. He 8 of opinion, however, 


that it was a cardinal principle to be 
observed in trials by a Court that a party 
has “a right to appear and plead his 
cause on all occasions, when that cause 
comes on for hearing",and the object of 
O. IX, r 7, ia to enable a party who wishes 
to be relegated back to the position, which 
he would have been in, if he had appear- 


ed at a previous hearing, at which he was’ 


absent and who wishes the proceedings 
to betaken over again in his Presence 
so that he may regain the opportunities 
of cross-examination etc., which he lost by 
his absence. 

This decision was followed i in Pattanna v, 
Ngeli Chetty (7). 

I agree with my brother Tyabji and 
-with Wallace, J., that a defendant who 
shows “good cause" under O. IX, r. 7 and 
complies with the terms, if any directed 
by the Courtas to cost may be given & 


NU 81 Ind. Cas. 867; 39 0. L. J. 279; A. LR. 1994 
806. 
ser 64 Ind. Cas. 958; 20 A.L.J. 39; ALL R.1922 
All 33. 
NO 66 Ind; Cas. 892; 20 A, L 7.910; ALR 1925 
RS 31 Ind. Cas FUEL M. L J. 273 at p. "ne; (1985) 
M, W. N. 647; A. I. R. 1925 Mad. 1274. 


. Mi 108 Ind. Cas.297; 51M. 597; 27 L. Ne 361; ^ 
I. Rik 827 Mad. 1197; (1928) M, W, N. 103, 
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wide latitude in making his defence. 
With greas respect in the absence of a 
provision in the Civil Procedure Code 
similar to O XII, r. 22, *of tbe Rules of 
the Supreme Ootfrt in England, I am: 
unable to agree, that a defendant is 
entitled, as ofright, to terminate ex parte 
proceedings at any time before judgment 
by. appearing and that ha is then entitled 
to a limited scope of defence based on © 
the stage of the case at which he ap- 
pears. This alleged right is said to be 
based on a fundamental principle of law 
or cardinal doctrine of justice that a party 
ought to have an opportunity of being 
heard. 

But an opportunity to be heard. must 
not, I think, be confounded with a con- 
tinuous right to be heard, if a party 
sleeps on his rights and fails to exer- 
cise them at the timeand inthe manner 
prescribed by law; he has only himself 
to thank if they are lost - No person has 
any vested right in any course of pro- 
cedure; see Maxwell Interpretation of 
Statutes page 400. He has only the right 
of prosecution and defence in the manner 
prescribed for the time being by or for 
the Court in which he sues and if that 
mode of. procedure is altered by Statute 


he bas no other right than to proceed ac- 


cording to the altered mode. See Maxwell, 
page 400. 

In many cases where the Court is pro- 
ceeding ex parte the intervention -of the 
defendant, even with a limited right of 
defence, at an adjourned hearing, would 
necessitate the re-call of the plaintiff's 
witnesses for further examination-in.chief, 
Again, in these cases in which the sum- 
mons was for hearing and final diepoeal 
the plaintiff would be prejudiced, in that 
he had examined his evidence blindfold, 
without knowing the nature of the defence 
while the defence evidence, introduced at 
alater stage, would- be concentrated on 
spécific points of defence, and the Court 
would,be in the embarrassing position of 
having to decide between one set of wit- 
nesses, examined blindfold, and not sub- 
jected to cross- examination, and another 
set examined with knowledge as to speci- 
fie points of defence and cross examined. 
It appears to me unreasonable that an 
inherent right should be presumed, -in a 
defendant, to cause delay and inconve- 
nience, without being able to establish 
good cause for his previous non-appear- 
ance. The right to delay or defeat 
justice as Mr. Maxwell] points out in 
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interpretation of Statutes, 6th Edition, 
page 401 is a right little worthy of res- 


„pect. - E 
Both under O. IX, r.6 and O.IX,r.7. a 

discretion is conferred on the Court The 

absence.of the defendant under O.1X,r. 6 


gives rise to the accrual of no right by. 


the plaintiff. It is the Court, which may 
proceed ex parte. *Similarly, even where 
the defendant shows “good cause” within 


the meaning of.O. IX,r. 7 the language. 


is not imperative. The words are “he may" 
not "he shall” be heard in answer to the 
suit as ifhe had appeared,etc. It seems 
to me a fortiori that a defendant who 
made default and is unable to establish 
"good cause" is notentitled, as of right, 
to intervenein ex parie proceedings. 
Reliance lastly is placed on the princi- 
ple‘ stare decisis’, In this suit, however, 
all that my learned brother did was to 
dismiss an application by defendant. No. 
210 set aside an ex parte order with- 
out recording any reasons for his order. : 
Ifthe appeal is to stare decisis or to the 
maxim “Omnis innovatio plus novitate per- 
‘turbat quam utilitate- prodest” "every in- 
novation occasions more harm and derange- 
mentof order by its ncvelty than by 
its abstract utility", by long established 
precedent maintained -for many years 
in these Courts a construction has been 
placed on O. IX; r.7 which is I believe 
in accordance with the views herein 
expressed and for the reasons mentioned 
in this judgment no reasonable grounds 
appear to me to be established for de- 
parting from the same. 
Pisintiffs -objection is, therefore, 
lowed, i 
P, B. A. 


al- 


Order accordingly. ! 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. i 
ORIMINAL REVISION APPLICATION No, 205 
or 1928. . : 
November 19, 1928. 
Present :—Mr. Wild, J. O., and Mr. 
Aston, A. J. O. A 
RAMCHAND—Accossp—APPLioant 
“* versus 
EMPEROR-OrrosrTE PARTY. | 
Penal Code (Act XLV of 1860), ss. 182, 195 (1) (b), 
$li—Power of Criminal Courts io stay their 
proceedings—Complaint.to Police followed by com- 
plaint to Cowri—Prosecution' of complainant—Com- 
plaint by Court, necessity of." SN . 
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A Griminal Court has no power after it is seized 
with a criminal case to Btay proceedings. ' The 
proper course isto grant postponement from time to 
time. -[p. 314; col. 1] : : 
|: Murugan v. Gutho- Rami Naidu (1), relied upon 

Where a false complaint to the Policeis followed 
by a false complaint to the Court, the person who 
made the complaint eannot be prosecuted except on 
the complaint of the Court. [ibid.] A 

Murugan v, Gutha Rami Naidu (1), Tayabullah v, 
Emperor (2), Brown v. Ananda Lal Mullick (3), Samir 
v. Sajidar Rahman (4) and Rambrose v. Emperor (5); 
referred to, e 

Where a person commits an offence which comes 
both within the purview ôf ss 182 and 211 of the 
Penal Code, he should be prosecuted unders. 9211 
of the Penal Code, on the complaint of the Court 
according to the provisions of s. 195 (1) (b) and nog 
under s. 182 of the Penal Code merely on the coms 
plaint by a public servant. [p. 314, cols. 1 & 2.) 

Application to revise an order of stay 
of proceedings of First Class e Magistrate 
and Sub-Jüdge; Tando-M&homedkhan. 

Mr. Partabrai D. Punwani, for the Ap- 
plicant. : f 

Mr. C. M. Lobo, Publie Prosecutor, foz ` 
the Orown. ] . 

JUDGMENT.—This is an application 
made by one Ramchand  Nanumal, a 
Signaller at Badin Railway Station who 
alleges that on the 2nd of June, 1995, he 
wason duty at the gate when one Mr, 
Assudomal, an Abkari Ifspector's Naik, 
delivered tohim a wrong ticket. The 
applicant: pointed out to the Abkari 
Inspector's Naik that it was a wrong 
ticket and asked forthe fare. The latter 
declined to pay the fare and rushed 
through the gate. Thereupon the appli- 
cant made a complaint to the Police. The 
Police, however, took no. action. A 
complaint was filed by the applicant in 
the Oourt of the First Olass Magistrate, 
Badin, charging Mr. Aseudomal under 
88.332 and *504 of the Indian Penal Code, 
The learned Magistrate ordered a pre- 
liminary enquiry. Mr. Assudomal had 
the applicant challaned in the same 
Court on charges under ss. 323 and 342. 
of the Indian Penal Code and s. 120 
of the Railways Act. On the 8th of 
August, 1928, the Police filed a complaint 
against Ramchand,in the Oourt® of the 
First Olass Magistrate, Tando Mahomed- 
khan, charging the applicant under ss, 182 


“and 211 of the Indian Penal Code with 


regard to*the complaift which the ap- 


. plieant had made jo the Police against Mr, 


Assudomal. Tha applicant thereupon 
applied to «the First Class Magistrate, 
Tando, requesting him to stay proceedings 
pending result of the preliminary enquiry 
in his complaint against Mr.-‘Assudomal 
or to grant a stay with a view to enable 


.no sanction was necessary under se. 


J . 


HA 


‘the applicant toobtain an order from this 


Oourt. 

It may be pointed out in this connec- 
tion that a Criminal Oourt has no power 
after itis seized with a case to stay pro- 
ceedings. Proper courseis to grant post- 
ponement from time to time: cf. Murugan 
v. Gutha Rami Naidu. (V. The learned 
First Class Magistrate, Tando, granted the 
applicant’s alternative prayer and stayed 
thecasewith a view to enable him to 
approach this Court. * 

In dealing with the present application 
before us, it is.eclear that under the old 
law sanction for prosecution was not re- 
quired from a Court when a false com- 
plaint was made to the Police. There was 
an exception, however, to the rule a 
1 
(1) (b), Criminal Procedure Code, where a 
false complaint was made to the Police, 
‘for this only held good, if a subsequent 
complaint was not made toa Magistrate. 
In Tayabullah v. Emperor (2) the Oalcutta 
High Court held that wherea complaint 
to the Police was followed by a complaint 
tothe Court based onthe same allegations 
and the same charges and such complaint 
was investigated by the Court, the sanction 


` orcomplaint of the Oourt was necessary 


for the prosecution of the complainant in 
respect ofa false charge made to the 
Police. Seealso Brown v. Ananda Lal 
Mullick (3) following Tayabullah v. 
Emperor (2). Since the Criminal Code was 
amended, sanction by the Court has been 
superseded by a complaint in writing by 
the Court, itis the Court or some Court 
towbich it is subordinate itself which 
makes the complaint. It has,, therefore, 
been held in Samir ý. Sajidar “Rahman (4) 
that wherea complaint to the Police is 
followed by a complaint to the Court, the 
person’ who made the complaint cannot 
be prosecuted excepton the complaint of 
the Court. Tnereisa ruling to the same 
effect by the Madras High Court in 
Murugan v. Gutha Rami Naidu (1) and in 
Rambrose v. Emperor (5). In the latter 
case, it was also pointed out that where 
an accused commits an offence which comes 


(1) 104 Ind, Cas. 6259 A.L R. 1927 Maf.851; (1927) 
M. W.-N, 094;-39 M. L. T. 103; 26 L. W. 495; 53 M. L., 
J.455; 28 Cr L. J. 849: 9 A. I. tr. R. 7. 

(2) 36 Ind. Cas. 815; 43 C. 1152;24 O. Ja. 4. 134; 20 
0. W. N 1265; 18 Or. .13. . . 

(3) 36 Ind. Oas. 857; 44 O. 650; 20 C. W. N. 1347; 18 
Or L. J. 25; 28 C. L. J. 59. 

(4) 99 Ind. Cas. 118; A. I. R. 1927 Cal. 95; 53 C, 
824: 28Cr.L. J. 86. 

- (5) 114 Ind, Oas. 685; 6 R. 578; A, 1, R, 1928 Rang. 254, 
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both within the purview bf ss. 182 and 211 
of the Indian Penal Code, the latter section 
includes an offence pnder the former 
section. Accused under such circumstances 
should be prosecuted unders. 211 of the 
Indian Penal Code onthe complaint of the 
Gourg according to the provisionsofs 195 
(1) (b) and not under s. 182 of theIndian 
Penal Code merely on *the complaint by a 
public servant concerned. 

Taking thé circumstances into considera- 
tion, it seeme to me clear that the First 
Class Magistrate, Tando, had no jurisdic- 
tion to take cognizance of the complaint 
filed by the Police against the applicant 
under ss. 182 and 211, the preliminary 
enquiry of the First Class Magistrate, 
Badin, not having been completed and no 
complaint by the First Olass Magistrate, 
Badin having been made. 

We, accordingly, quash the proceedings 
pending before the Firat Class Magistrate, 
Tando, under ss. 182 and 211 of the Indian 
Penal Code. 


P. B. A. Proceedings quashed. 





SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

REVISION APPLICATION No. 143 or 1925. 
Oetober 26,1928. 
Present:— Mr. Wild, J. O., and Mr. 
Rupcband Bilaram, A. J. O. 
KHASOMAL anp ANOTHER— APPLIOANTS 
versus 
BAOHO AND ANOTHBR— OPPOSITE 

. PanTIES, 

Civil Procedure Code (Act V of 1908), s. 118, 
O. XLVII—Order disallowing application for review 
- Revision—Dismissal. of suit for default—Failure to 
apply for restoration in time—Application for review, 
competency of. 

The discretionary powers of revision vested in 
the High Court are not in any way controlled by 
O XLVI, Civil Procedure Code, and itis open to 
the High Court to revise an order disallowing an 
application for review.(p. 316, col. 1.] 

Ram Lal v. Ratan Lai (3), nat followed. 

An application, for review of a suit which has 
been dismissed for default of appearance, can be 
made even after the expiry of the period of limita- 
tion prescribed for preferring an appeal or applying 
for restoration of the suit. ip. 315,col 2.] 

Koilósh Mondol v. Nabadwip Chandra Kar (1), 
distinguished. : 

Raj Narain Purkait v. Ananja Mohan Bhandari 
(2), followed. 

Mesers, Mahomedbux and Chandumal, for 
the Defendants. 

JUDGMENT,.—The facts of this case 
are somewhat peculiar. : 
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16 appears that on 9th September, 1924, 
the plaintiffs’ Pleader put inan application 
to the Court asking that the hearing of the 
suit which was fixed for that day be 
postponed on the ground that óut of six 
witnesses who had received bhatia for that 
day only one was present. The diagy of 
the case shows that the application was: 
heard in the presemce of the.Pleaders of 
the parties and was dismissed, But" on 
.looking to the applieation itself and the 
order passed thereon, we find that the order 
states as follows: . 

“Messrs. Mahomedbux for defendant No. 1 - 
and Chandumal for defendants Nos. 2, 3, 4 , 
&and5objecttothis applieation and state that 
the same is mala fide. The plaintiff who be- 
longs to Naushahro Feroze has purposely re- 
mained absent as the witnesses are not to 
support. Two witnesses Hiranand and 
brother of witness Valarmal are present. 

“I accordingly dismiss the suit with costs 
as against defendant No. lonly. Defendants 
Nos. 2 to 5 to bear their own costs.” 

It also appears that on the same day the 
learned Judge passed an order which is 
written on the plaint itself, and which reads 
as follows: 

“Plaintiff absent. Mr. Mahomedbux for 
defendant No.1 and.Mr. Chandumal for 
defendants Nos. 2605 present. Suit dismissed ` 
with cost against defendant No. | only. Suit 
dismissed against defendants Nos. 2to 5 who 
to bear their own costs.” 

On 8th December, 1925, an application was 
filed before the same Judge for review of 
the order made by him on the application 
for adjournment. No mention appears to 
have been made in that application. for 
review of the subsequent order made on the 
plaint. The learned Judge admitted the 
application for review and ordered notice to 
issue to the defendants. That application 
came up for hearing before his successor in- 
office who held that as it was discrétionary 
with the Judge to grantor refuse an adjourn- 
ment he was not competent to grant the 
application for review though he expressed 
it as his opinion that -his predecessor 
should not have dismissed ‘the suit without 


affording in the first instance an opportun- - 


ity to the plaintiff's Pleader of examining 

the only witness who was present. Now there’ 
can bano doubt that’ the learned Judge. 
below failed to consider the effect of each 
order separately, with the result ‘that he 
came to an erroneous conclusion, that he 
had no power to grant the review applica- 
tion. The first order passed by the trial 
Judge was passed in presence of the 
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- supports that view was distin 
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parties, or their Pleaders. This is clear 
from the diary of the case. Though the 
learned Judge had jurisdiction to refuse 
an adjournment, he had no jurisdiction to 
dismiss the suit in the presence of the 
Pleader without giving the Pleader an 
opportunity of either arguing. the case 
or of examining the witness who was 
present and asking for warrants’ to issue 
against the absent witnesses, 


The second order. which purports to 
have been passed on the same day was 
equally without jurisdiction. The learned 

udge, having dismissed th& suit in the 
presence of the Pleaders for the plaintiff, 

ad mo jurisdiction to pass a second order 
of dismissal for default of appearance by 
the plaintiff after the plaintiff's Pleader 
had left the’ Oourt. It’ was, therefore, a 
fit case for granting -an application for 
review. 

The learned Pleader for the opponents 
as raised two technical objections before 
us. But there is no substance in either of 
them. ‘In the first place he has contended 
that as it was open to the «plaintiff to 
apply for restoration of the Suit or to 
appeal against the  ordep of 'dismissal 
within 30 days of the order, an application 
for review after the expiry of that period was 
incompetent, There is nothing in Ọ, XLVII, 
Oivil Procedure Code, to suggest that the 
application for review must necessarily 
be made within the same period which ig 
allowed to a party for the alternative 
remedy by way of appeal or applieation 
for restoration of a suit which has been 
dismissed for defaultof appearance, Thecase 
of Koilosh Mondol v. Nabadwip Chandra Kar 
(1) referred jo by the learned Pleader which 
guished by 
tbe same High Oourt three years later 
in the case of Raj Narain Purkait v. 
Ananga Mohan Bhandari (2), In that case 
‘the plaintiffs suit had been dismissed for? 
default and he had failed to apply for its 
restoration within the period allowed by 
law, and the plea of limitation was not 

“allowed to prevail. i 

Thé second point taken by him is that 
‘an order rejecting an application for review 
is not Open to revisioneby the High Court. 
He has referred us to the case of Ramlal 
v. Ratanlal (3) where it was said that it 
was theeinjention of the -Legislature that 


;ihe Oourt which originally heard a, case 


(1) 2.0. W.N, 318, 
(2) 26 0. 598. 
(3) 28 A. 572. 
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should be the Court to decide whether 
an application to review its former judg- 
ment should or should not be granted and 
when the Court rejects such an application 
ita decision should not be open either to 
appeal or to revision by a higher Court. 
But this dictum so far'as it refers to the 
power of the High Oourt to interfere in 
revision has not been accepted as sound 
by the same High Court in the cases of 
Willis v. Jawad Husain (4) end Akbar Khan 
v. Mahomed. Ali Khan (5). 

We can find nothing in the Oode to 
suggest that the discretionary powers of 
revision vested in the High Oourt by s. 115, 
are inany way controlled by the provisions 
of O. XLVII, Civil Procedure Code, or that 
such powers are not intended to apply 
to orders disallowing a review application. 
Whether the Court will exercise its dìs- 
cretion in any particular case or not is quite 
another matter. $ 

We think that this isa ft case for the 
exercise of our powers and we accordingly 
allow this application and set aside both 
the orders of dismissal and direct that 
the Subordinate Judge do take back the 
case on his file and dispose of it accord- 


ing tolaw. q : 
Costs to be costs in the cause. 


A, Revision allowed. 


(4) 29 A. 468; A.W. N. (1907) 132; 4 A. L. J. 439, 
(5) 4 Ind, Cas. 23; 31 A, 610; 6 A, L.J. 884, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Civis Suit No. 74 oF 1025. 

April 16, 1925, 
Present:—Mr. Rupchand Bilaram, A. J. C. 
KANJI LADHA— PLAINTIFF 
versus 
KANJI GOWA-—DEFENDANT. 

‘Bombay Rent (War Restrictions) Act (II of 1918) as 
amended by Act III of 1928, s. 2 (b) (2)—Land 
let out foy business purposes—Use for dwelling pur- 
poses—Applicability of Act—Dwelling house’, 
meaning of—Estoppel—Question of law, 

Where premises have been let out mainly for: 
business purposes, they cannot be regarded as dwell- 
ing houses falling witpin the purview of the Bombay 
Rent (War Restrictions) Act, merely because the 

remises were actually used for dwelling purposes. 
also, with the knowledge of the landlord. [p. 316, col. 


< . 

‘There can be no estoppel against the landlord in 
such acase masmuch asthe question whether this 
dual use by the tenant makes the tenement a dwell- 
ing house under the Act is a question of law, [p. 317, 


col 2.1 
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Mr. Kalumal Pahlumal, for the Plaintiff. 


Mr. Hiranand Motiram, for the Defendant. 


JUDGMENT,—This suit has been 
instituted by the plaintiff landlord for 
ejectment and for recovery of overdue rept, 
The defendant is a monthly tenant, There 
isnow no dispute between the parties as 
to tħe overdue rent. Asum of Rs. 26-6-0 
was paid by the defendant to the plaintiff's 
Pleaders after he was served with a 
notice to vacate the premises. This sum 
was through some mistake not given credit 
for in the suit. The plaintiff is prepared 
to do so, l 

The relief for ejectment is based on 
the ground that the premises are business 
premises, and as such ceased to be under 
the protection of Bombay Rent (War 
Restrictions) Act II of 1918. as amended by 
Bombay Act III of 1923 after 31st August, 
1924. The defendant has demurred to 
this plea. 
in suit were let for being used both as 
business premises and a dwelling house, 
and that even otherwise they have been 
so used for over two years to the knowledge 
of the plaintiff, and being partly used as 
a shop and partly as a dwelling house, 
the premises are as much a dwelling 
house as business premises, and, therefore, 


. come within the Act which still affords 


protection in reepect of dwelling houses. 
The defendant further contends that the 
plaintiff having acquiesced in the use of 
the premises for both purposes, is estopped 
now from denying that it isa dwelling 
house. í 

[The learned Judges after considering 
the evidence came to the conclusion that 
the premises were being used as a shop 
and continued :—] 

Even if it be assumed that for ihe 
last two years tbe premises have 
been used both as& shop and a dwelling 
house, the defendantis, in my opinion, not 
entitled to the protection claimed by him. 

Mr. Hiranand has referred to some Eng- 
lish cases, and the recent decision of my 
brother Áston in Ghulamali G. Chagla v. 
Motoomal Vassantmal Suit No. 1004 of 1924, 
which is now pending appeal. 

The-decisions of English Courts, though 
entitled to great respect, can only be ap- 
lied to the present ease with great caution, 
Not only are such decisions authoritative 
for what was actually decided in those 
cases, but they are based on the English 
Statute containing several clauses which 
find no place in the Indian Statute, All 
those decisions refer to cases where the 
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Premises were intended to be used inter 
alia as dwelling houses at the time they 
were let. If carefully scrutinized, those 
decisions support ye plaintiff's case -and 
notthatof the defendant, Epsom Grand 
‘Stand Association, Ltd. v. Clarke (1) 
decided on the old increase of Rent and 
Mortgage Interest (War Restrictions) Act, 
1915, and. which probably was the cause 
of the introductior of s. 12, sub-s. (2) (ii) 
in the subsequent Act of 1970 (10 & li 
Geo. V, c. 15) proceeds on the assumption 
that the premiseswere being used asa dwell- 
ing house in accordance with the terms 
of the tenancy. This is clear from the 
following observations of Banks, L. J., at 
page 171: ' : 

“Then is this hotel a dwelling house? 
The Act contains no definition ofa dwell- 
'ing house............s- Were these premises 
let asa dwelling house? If an agreement 
. were to let premises as a barn, ‘the tenant, 
-even though he lived there, could not be 
"heard to say they were letasa dwelling 
. house, Butthese premises were let for 
occupation. The defendants and their 
family and servants have resided continual- 
ly there, and their residence is in accord- 
ance , with the agreement of tenancy. 
The house was dwelt in by the defendants 
-and letto them for that purpose. It is 
in the fullest sense & dwelling house and 
none-the-less so because it is also a public 
house." ` 


The defendant hasnot proved that the 
premises were let for this double purpose, 
and his case does not, therefore, come 
within the purview of Epsom's case (1). 

The English Act of 1920 conferred cer- 
;tain privileges and gave protection to 
tenants of a dwelling house, and the pro- 
viso-to sS. 12, cl. (2) expressly provided 
that a tenant of a dwelling house was none- 
the-less entitled to that protection because 
_part of the house was used ‘for business 
purposes. This Act, by 8.13, further gave 


-privileges and protection, but .on a restric- ` 


-ted scale to tenants of business premises. 
“And the question which is the subject- 


'KANJI LADHA V. KANJI GOWA. 
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: Thomas (2), Colls v. ut m (2), Duke of 
Richmond v. Dewar (4)&nd Greig v, Francis 
& Campion Ltd (5).As pointed out by Swift, 
J., in.Greig's case (5) ithas to be determined 
asa question of fact what was the real, main 
and substantial purpose of the premises. 
The proviso to s. 12, cl. (2) finds nc 
place in the Indian Statute, but assuming 
that the dicta in the English decisions are 
a safe-guide in finding whether particular 
-Premises let for occupation asa shop and 
as residence'is a dwelling house or business 
premises, the question which a Oourt 
must answer in eachcase is what was the 
real, main and substantial purpose for which 
they were let, and in the prebent case, that 
‘question can only beanswered in one way 
and that isthat .they were let for pur- 
poses ofashop. I would prefgr not to dis- 
cuss the decision of Aston, A. J O.,as it 
is now pending appeal. Each case depends 
on its own facts. I would only observe 
that if this decision purports to lay down 
that- because a shop-keeper sleeps in his 
shop or has been so doing for a number of 
years, the shop thereby becomes a dwelling 
“house within the meaning of the Act, I 
. would respectfully demur toi¢. The plea 
of estoppel by acquiescence raised by the 
-defendant has ro- substance in it. Prior to 
31st August, 1924, the plaintiff could not 
eject the defendant. He has given him 
“notice in December, 1924. He is not a 
.resident of this place, and probably did 
“not know io what use the premises were — 
being putif at all they were used as al- 
leged. The defendant has in no way, been 
prejudiced by the alleged acquiescence. 
There can be no estoppel ona question of 
law, whether this dual use by the defend- 
ant makes the tenement a.dwelling house 
under the Act or not. The defendant has 
had four months already to find out an- 
other shop. He is not entitled to further 
time to giveup possession. J decree im- 
mediate ejectment with costs. I also award 
.to the plaintiff overdue rent and mesne 
profits atthe rate of Rs. 13 8-0 per mensem 
from Ist October, 1924, upto possession 
less Rs. 26 6 6 received by him. e 
^ Suit decreed, 


matter of decision in some of the later A. l 
English rulings referred to at the Har i a 2) 92) L K. B. 541; 20 LEE B. 656; 125 L T. 
whether the letting, where it was for.bot ; . R. 109; 37 T. D, R. 325. 2 : 
purposes, was a substantial letting for. NM EXTA 325; 91 N^ K.B. 335; 126 L. T, 
residential purposes Or for business pur-.. (4) (1921) 38 T. D. E 151. E 

poses. If the former,it came within the (5) (1922) 38 T. L. K 519, 

‘purview of s. 12, sub-s. (2) (ii) of the Act, | x ai 

and if the latter, it eonstituted business pre- 


mises under s. 13 of the Act. Waller éSonv. : 


(1) (1919) W. N. 170, 


518 
LJ 
SIND JUPICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 
REVISION APPLIOATIUN No. 20 or 1927. 
Octobér 4,-1927. . 
Present :—Mr. Percival, J. O., 
Mr, A. H.S, Aston, A. J. O., 
Mr. Rupchand Bilaram, A. J. O, 
and Dr DeSouza, A. J. O, 

Re enquiry against Mg. L, Bar-at-Law. 

Sind Courts Act (Bom Act XII of 1860), s. 16— 
Disciplinary jurisdiction of Court —"Misbehaviour" 
if limited to professional misconduct *only—Omission 
to keep account of clieuts' money, whether mis- 
behaviour—Courts’ disciplinary jurisdiction, scope of 
—Disciplinary proceedings, nature of—Practice— 
Pleader, whether can be put on oath during inquiry 
against him—False statements made during inquiry, 
effect of—Form of procedure—Rules of Bar Associa- 
tion—How far valid and binding on members. 

A Pleader or a Barrister in Sind performs the 
functions of ae Solicitor also, and it is his duiy to 
keep a fee book and a clear and accurate aceount 
of money received by him forandon behalf of his 
client and to keep such monies apart from his own 
and any -breach thereof constitutes “misbehaviour” 
under s. 16 of the Sind Courts Act, 1x66, punish- 
able under the disciplinary jurisdiction of the Court. 
[p. 319, col. 2.] 

Varanbai v. M., Pleader (1), relied upon. ` 

The word “misbehaviour” in s. t6 of the Sind 
Courts Act is not limited to professional misbe- 
ae but e#tends to general misbehaviour. [p. 320, 
col. 1. : 

Re Enquiry agagnst Mr. M., Pleader (2), relied 
upon. f 


_Per Rupchand, A. J. C.—The Judicial Commis- 
sioner’s Oourt of Sind has unlimited jurisdiction 
to deal with every kind of misbehaviour of a 
Pleader though jurisdiction will undoubtedly be 
exercised for the very object with which it has been 
conferred, namely, the preservation of the ,purity of 
the Court and the proper and honest administration 
of law. !p.321, col. 1.] 


Government Pleader, Bombay v. Annaji Narayan 
Deshpande (3), Le Mesurier v. Wajid Hossain (4) and 


Shankar Ganesh Dabi v. Secretary of state for India 
(5), relied upon. i 


‘Che professional conduct of a Solieifor must be 


judged. by the rules and atandard of his profes- 
sion and if a Noticitor has done something which 
would be reasonably regarded as, disgraceful and 
dishonourable by Solicitors of good repute and com- 
petency he is guilty of professional misconduct. 
e These observations equally apply toa Pleader. The 
conduct of a Pleader becomes inore disgraceful and 
calls for & more severe punishment, where he is 
guilty not only ofan unwritten rule of professional 
conduct, but where such rule has been enacted end 
expressly laid down by the rules of the association 
to which he has the honour to belong, and where 
one ofthe conditions on which he has obtained his 
license to practice as a Pieader is that he shall 
undertake to submit to guch written rules cf conduct. 
[p.321, cols. 1 & 2; p. 325, col. 1.] | 

Hx parte Law Society, Inregd Solicitor (6), refer- 


red to, e 


Proceedings under the disciplinary *jurisdéction of. 


the Uourt are not of a criminal nature: They are 
neither civil suits nor criminal prosecutions but 
special proceedings resulting from ihe inherent 
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power of the Courts over their officers. Their 
Object is to preserve the purity of the Court and 
the proper administration of the law. The form 
of procedure, consequently, is not of controlling im- 
portance so long asthe essentials of fair notice and 
opportunity to be heard ar® present. [p. 323, cols, 
1&2. . EVI 

Emperor v. Rajani Kanta Bose (7), Government 
Pleader v. Bhagubhai (8), Nando Lal Roy v Baseralt 
(9), Ngllasivan Pillai v. Ramalingam Pillai (10), 
In re Eede (i2), Im the matter of Japak Kishore 
(13) and In re Ganapathy Sastri (14), relied upon. 

lt ig extremely undesirable that a Pleader should 
be compelled to answer questions on oath in an 
inquiry against him and then be prosecuted | for. 
perjury, for giving false answers to such questions. 
There is no reason, however, why a Pleader who 
voluntarily and deliberately commits perjury for 
the purpose of avoiding punishment in disciplinary 
proceedings, should not likewise be dealt with. 
Such false statements are generally taken into 
account in determining the punishment to be in- 
flicted on the delinquent. [p. 324, col. 2; p 325, col. 2.] 


Ex parte Law Society, In ve A, Solicitor (6), relied 
upon. 

Ptotha Subba Chetti v, Queen (15), dissented from. 

A broad distinction has to be drawn between acts 
done by a Pleader in his professional capacity or 
in the presence of the Court, and acta not done in 
such capacity and notin the presence of the Court. 
It is only in the latter case where the acte charged 
are indictable and are fairly denied, that the Court 
will not proceed against the Pleader until he has 
been convicted and will not compel him to answer 
m Gath to & charge for which he may be tried. [p. 325, 
eol. 1. 4 

In the matter of Chandi Charan Mitter (16), Anon, 
(19), Anon. (20), Anon. (21) and Stephens v. Hill (22), 
relied upon. 2! 

Emperor v. Satish Chandra Singha (18), referred 
to. 

Per DeSouza, A. J. C,—Misconduet must be made 
out bythe admission of the party concerned or on 
evidence to the satisfaction of the Court. Where 
there is & positive sworn denial and repudiation of 
misconduct by the attorney coupled with an ex- 
planation which was not demonstrably false, even a 
Strong .case of suspicion would not justify dis- 
ciplinary action against the attorney ona summary 
proceeding The enquiry is of a quasi criminal 
character and the Court must have strict proof of the 
miscondact imputed. [p. 327, cols. 1 & ?.] b 

In the matter of Parbati Charan Chatterji (24), 
In re An Attorney (25) and Government Pleader v. 
Raghunath S. Sule (26), relied upon. 


The Court, which under s. 16 (3) of the Sind 
Courts Act has power to remove or to suspend from 
praetice for misbebaviour any person admitted to 
be a Pleader has, by necessary implication, power 
to define by judicial decision or otherwise what con- 
stitutes misbehaviour and laying down canons of 
good behaviour, departure from which may con- 
stitute misbehaviour. Therules framed by the Bar 
Association with the approval of the Court must 
be regarded as laying a standard of good 
behaviour to which Pleaders should ordinarily con- 


' form. Bus it does not. necessarily follow that & 


breach of all or any of these fules would call for 
the exercise of this Court's disciplinary jurisdiction 
The rules are exhoriatory bub not punitive. [p 
328, col. 1.] , p E 

|The question whether omission to keep a fea 
book or acceptance of fees lesó ihan those pr 
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scribed by the Rules of the Bar Association con- 
stituto “misbehaviour” discussed but not decided]. 


Mr. TG Elphinston, forthe Orown. 
Mr. O Sullivan, for the Opponent. 
Mr. Kalumal Paflumal, , Amicus Curia. 


JUDGMENT. < 

Percival, J. C.—Mr.L, a Barrister-at- 
Law aad Pieaderof this Oourt of” eleven 
years standing, has been called upon to show 
cause why he should not be dealt with 
under the disciplinary jurisdiction of this 
Court for certain acts of misbehaviour. 

We have heard Mr. O'Sullivan on 
behalf of Mr. L., the Government Pleader 
for the Orown, and Mr. Kalumal, a Senior 


Pleader, of this Court, as .amicus curio, 


Belected by the Committee ofthe Karachi 
Bar Association. 

The enquiry arose out of an application 
of one Jeewansing on behalf of whom Mr. 
L appeared in a Small Cause Court case. 
The complaint was enquired into ‘by Mr. 
Rupchand, Additional Judicial Oommis- 
sioner of Sind, and in the course of the 
inquiry certain further complaints against 
Mr. L's conduct came to light. Finally 
seven charges were drawn up against him, 
of which the first two were the follow- 


ing :— 
(1) That he has failed to keep a register 


of “ fees settled, the amount settled; and 
the name of the client” as required by r. 
35 ofthe Rules of the Bar Association for 
a number of years preceding let January, 
. 1927;and 

(2) that he has failed to “ keep a ledger 
Showing every sum deposited by such 
client forexpensesand sum expended on 
his behalf" as required by r. 36 of the 
Rules of the Bar Association. 


Mr. O'Sullivan on behalf of Mr. L. admits 


that thesetwo charges are made out. He 
contends, however, that they are trifling 


matters, having regard to the facts that no. 


fraud ona client in respect of fees has 
been proved inthis case. He further con- 
tends that the Rules of the Bar Association 
Bre ultra vires, and should not be enforced 

. against memberBof the Bar who donot wish 
to follow them. 3 f 


I amo opinion that, for the purpose of 
this inquiry it is unnecessary for this Court 
io decide whether al] the à 
Association, which have been already ap- 
proved by this Court under s. 16 of the 
Bind Courts Act, 1866, are binding on the 
members of the Bar. Because it has already 
"een laid down in Varanbaiy, M., Plea; 
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der (1) that '' Itis retodpized, as the duty 
of a Solicitor (and this applies to a Pleader 
also) to keep aclaar and accurateaccounts of 


all monies received by him forand on behalf 


of his client and to keep such monies apart 
from his own,” a view with which I en- 
tirely agree. In this province a Barrister 
performs the functions ofa Solicitur also. 
Tae only question, therefore, is*that of the 
seriousness with which the omission to 
keep & fee book and & ledger ofsums de- 
posited shopld be regarded. On this point 
it is noticeable that the leaders of the Bar 
themselves take a serious view of this də- 
linqueney. The learned Government 
Pleader is emphatic in his contention 
that the non-keeping of a fee book and of 
accounts ia respeet of his professional work 
shows thata Pleader must be dishonest, a 
view that is supported by Mt. Kalumal, 
On these two charges alone, therefore, 
serious notice can be taken of the canduct 
of Mr. L. ; . 

. Turning to the other five charges against 
Mr. L. they refer chiefly to alleged false 
statements made by Mr. L. in the course 
of the inquiry held by Mr. Rupchand. As 
most of these allegations of faleg statements 
by Mr L. dependon word against word, 
particularly on the word, of Jeewansing 
against that of Mr. L. [ dé not think that 
they should form the basis_of disciplinary 
action. Reference, however, must be made 
in particular to the replies given by Mr. L. 
to Mr. Rupehand in connection with the 
question whether he kept a fee book or 
not. The examination by Mr. Rupchand 
of Mr. L, runs as follows :— EP 

" This letter is mine marked D. I say 
that I did not keep a fee book for some 
years. I don't remember now for what 
years. I did not keep the fee book.” 

Q. Please try to remember and say for 
what years you did not keep the fee 
books ? Hi 

A. (He takes two minutes to answer and. 
says) Since long I gave up my office and 
so I don't know when I stopped keeping the 
fee booka. 207 

Q. How many years ago you „gave up 
your office ? 

A. Idon't remember. 

Q. Had you any office this year ? 

A. No, s 

Q. Whydid you keep a fee book this 
year? . 

A. In,the Small Causes Court a ques- 


J, 513, 


i (£) 15Ind, Cas, 785; 8 S. L. R. 222 at p. 337; 13 Or, 
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tion was put to dt whether I kepta fee 


book. Lean't say if this was -one year or 
two yearsago. And after that 1 thought 


of keeping a fee book. Before that also I. 


kept a fee book. Besides the two books 
produeed by me I may have other books. 
I can’t aay ; my bocks are at Lahore. 
Q Did you keep a fee book. last year ? 
: A. I doh't remember. When the ques- 
tion was put to mein the Small Oauses 
Court, I kept & fee book. I hada fee book 
six months ago. I made entsies ina fee 
book during the month of November and 
December, 1926. Ican'tsay ifImade en- 
tries ina book for the month of October, 
19:6. I don't know wherethat book is? 

Mr.L. in-fact produced an alleged 
fee book, beginning from January, 1927, 
which, to say the least of it, isa suspicious 
dosument. “It would have been better if 
Mr. L had stated straight out from the 
first that he kept nofee books, at least 
between 1922 and 1926, instead of prevari- 
cating in the manner shown above. Apart, 
therefore, from any other alleged false 
statements made by Mr. L., itis clear on 
the face of it that he has prevaricated in 
the above-mentioned deposition. 

Taking this view of the case I am of 
opinion that there are sufficient grounds 
to take action against him. According to 
this view of the case it is unnecessary to 
enter into a discussion as to whether a 
criminal charge should have been, orshould 
be, brought against Mr, L.in respect of 
perjury and forgery, before disciplinary 
action is taken. Nor is it necessary to 
refer tothe various rulings of the High 
Courts on the subject, except to the case 
of Re Enquiry against Mr. M., Pleader (2), a 
Full Bench ruling of this Court, where 
the whole subject of disciplinary action in 
Sind was fully discussed. It is there laid 
down among things that “ misbehaviour " 
in s. 16 of the Sind Oourte “Act, 1866, is 
not limited to professional misconduct. ` 

Having regard toall the facts of the 
case I am of opinion that Mr. L, 
should be suspended from practice as for 


& period of- one year from the date on which . 


the order of interim suspension was passed 
against him, and that he should surrender 
his sanad to the Registrar of this Court, 
Aston, A. J.£2.—1l concur ,with the 
learned Judicial Commissioner and Mr. 
De Souza and have nothiag further to add. 
Rupehand, A. J'C.—Mr,L.a Bar- 
rister-at-Law anda Pleader of thid Oourt 
e] 44 Ind. Cas, 238; 11 S, D, R., 81519 On L, J. 223 
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of eleven years’ standing had been called 
upon to show cause why,he should not be 
dealt with under the disciplinary jurisdie- 
tion of this-Court for certain acts of mis- 
behaviour. . * 

The acts | ed$mplained of which are 


. referred to in the report under considera- 


tion as seven different charges fall in two 
groups. Charges Nos 1 to 4 and the first 
alternative of charge No. 5 relate'to acts of 
commission or omission prior to this en- 
quiry: The second alternative of charge No. 
5 andcharges Nos. 6 and7 relate to acts said 
to have been done in the course of this en- 
quiry. . . 

The learned Oounsel for Mr. L. has 
raised several interesting questions of law 
and fact. 1 shall deal with them’ in the 
order in which they have been urged. 

Referring to charges Nos 1 to 3 the learn- 
ed Counsel has strenuously argued that 
they refer to a breach of the Rules of the 
Bar Association and do not amount to mis- 
behaviour within the meaning of s. 16 
of the Sind Courts Act which is limited to 
professional misconduct properly so-called. 

This’ point was exhaustively dealt 
with inthe Full Bench case of this Court 
in Re Enquiry against Mr. M. Pleader (2) 
where after a review of the whole case-law 
on the subject Pratt, J. O., observed :— 

“There can be no doubt, therefore, that 
the jurisdiction extends not only to pro- 
fessional misbehaviour but to general mis- 
behaviour. A similar construction has 
been put by the Bombay High Court on . 
the almost identical words occurring in s. 56 
ofthe Bombay Pleaders’ Regulation, II of 
1527, Government Pleader, Bombay v. Annaji 
Narayan Deshpande (3) and by a Full Bench 
of the Calcutta High Court on s. 14 of the 
Legal Practitioners Act XVIII of 1879, Le 
Mesurier v, Wajid Hossain (4)." 

This point has now been settled and 
been placed beyond doubt bythe autho- 
ritative decision ofthe Privy Council in 
Shankar Ganesh Dabiv. Secretary of State 
for India (5) where their Lordships have 
laid down that the words ‘ any other rea- 
sonable cause” in s. 13. (f)ofthe Legal 
Practitioners Act, 1879 (as amended-by 
Act Xfof 1896) “is not confined to acta 
doneina professional capacity.” 

(3) 19 Ind, Cas, 529; 37 B. 354; 15 Bom, L. R, 231; 
14 Or. L, J. 257, E 4 
: (4) 29 C. 890; 6 C. W, N. 556 (Ê, B), 

(5) 69 Ind. Cas. 367; 49 I. A 319; 31 M. Ù. T. 192; 49 
O. 845; A. I R. 1822 P.O. 351; 18 N. L. R. 176; 44 
M. L. J. 32; 25 Bom. L, E, 131; 37 O.L.J. 136: 27 C. 


W. N. 843; 18 L, W, 59; (1993 M, W, N. 528; 1 Pat 
1.3.42 (BO), n Midi cor. 
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In my opinion the expression " mis- 
behaviour" is at least as, if not more, com- 
Drehensive than the expression “any other 
responsible cause ' ^ This Court has, there- 
fore, in my opinion, unlimited jurisdietion 
to deal with every kind of misbehaviour 
of a Pleader though such jurisdiction will 
undoubtedly be exercised for the, very 
object with which ithas been conferred, 
namely, the preservhtion of the purity of 
the Courts and the proper and honest ad- 
ministration of the law. 

It is not necessary for meto go into 
this matter any further as the acts of mis- 
behaviour complained of concern the con- 
duet of Mr. L. in discharge of his profes- 
Bional duties and, therefore, fall within the 
purview of the professional mis- 
conduct as opposed to misconduct or 
misbehaviour in matters not so connected. 
It has been argued that a breach of the 
rules to keep a fee bookor a ledger of client's 
accounts is not professional misconduct but 
in Ex parte Law Society, Inre A Solicitor (6) 
it was very pertinently said that professional 
conduct of a Solicitor must be judged 
by the rules and standard of his profes- 
sion and that if a Solicitor has done some- 
thing which would be reasonably regarded 
as disgraceful and dishonourable by Soli- 
citors of good repute and competency he 
is.guilty of professional misconduct. These 


observations equally apply to a Pleader of. 


this Court who is inter alia called upon 
to perform the same function and isas 
much an officer of the Court as a Solicitor in 
England. 


The firat question, therefore, is whe- 
ther the failure by the Pleader to keep a 
feo book or a ledger containing the ac- 
counts of clients for a number of years, is 
such conduct as would be considered dis- 
graceful or dishonourable by Pleaders of 
&ood repute and competeney. My answer 
to this question is positively in the afficma- 
tive. If any assurance was wanted on that 


point, we have had that assurance both: 


from the learned Public Prosecutor who is 
the present recognised leaderofthe Karachi 
Bar aod from Mr. Kalumal another 
leading lawyer who has been heard amicus 
euric as the monineeof the Bar Committee, 
In the course of his arguments the learned 
Public Prosecutor very rightly said that’ 
it was humanly impossible for an honest 
practitioner to carry on his business with- 


9 (1912) 1 K. B. 302; TA E. B. 245; 105 L., T. 
816; 89 8. J. 92; 38 T.L. E. 5 
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out keeping such books.* Thie argument 
is based ona solid foundation. It cannot 
be disputed thatit is in very rare cases 
that a Pleader receives. his full fee at the 
time ofhis engagement and that in every 
civil proceeding where costs are allowed to 
a successful party the Pleader is required 
by the rales of tha Court to file, a certifi- 
cate in Court stating on his honour that 
he has not agreed to receive a fee less than 
that prescribed by the Rules of the Court 
and in the $ventof his having agreed to 
receive afee below the taxable fee he is 
required to disclose such feeto enable the 
taxing master to allow lower fee. This 
rule wasenacted with the object, (a) of 
preventing Pleaders from receiving a back 
fee in event of success and (b) of prevente 
ing a successful party from recovering from . 
the opponent as taxed costs a fee in excess 
of that agreed to be paid by him to his 
Pleader. A failure to keep a fee book 
opens & wide door to.fraud, It, inter alia, 
enables a Pleader to break the rules of the 
Court without compunction or fear of de- 
tection. The consequences of a failure to 
keep a ledger of clients’ moneys are even 
more serious. Oourt proceedings last for 
years, During their continuance a Pleader 
receives money from his elients in small 
bits and spends it equally in small bits as 
process fee, copying fee, stamp fee and 
thé like extending in some instances to a 
period of as many as 9 or 6 years. However 
small the practice of a Pleader may be 
itis impossible for himtorely upon his 
memory for rendition of accounts or to ex-. 
pect that a rendition of accounts by him un- 
supported by entries from hie books will 
be acceptable either to his clients or to the, 
Oourt in fhe event of dispute. In Varanbat 
v. M , Pleader (1) while dealing with & simi- 
lar point Faweett, A J. O., said "It is recog-, 
nized as a duty of a solicitor to keep 
clear and accurate accounts of all monies 
received by him for and on behalf of his, 
client and to keep such moneys apart from 
his own (Eacyclopeiia of the Laws of 
Eagland, Vol, XI, page 590), and it is im- 
portant that conduct, whichis a *breach of 
the relations of confidence and trust which 
should exist between the client and Solici- 
tor or ta this country client and Pleader— 
should stot be allosei*to pass unnoticed 
by a Oourt which,is authorised to deal with 
casas. of - misbehaviour," 

In my opinion the — 4 'a Pleader 
becomes more disgraceful and calls for 
a more severe punishment, where he jg 
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guilty not only of an unwritten rule of 
“professional conduct but where such rule 
has been enacted and expressly laid down 
by the Rules of the Association to which 
he has the honout to belong and where 
one of the conditions on which he has 
obtained his license to practice as a Pleader 
is that he shall undertake to submit to 
such written rules of conduct. 


The third charge depends on a breach 
of the written Rules of the Aseeciation pure 
and simple which require a Pleader to 
accept a fee of not less than Rs. 10 in any 
Court case and stands on a slightly different 
footing. It has been argued that a breach 
of this rule is not so serious or objection- 
able as to call for the exercise of our dis- 
ciplinary jurisdiction. It is necessary, there- 
foro, te critieally examine the object with 
which this rule, which has the approval of 
the Court, was enacted. Its main object 
is to prevent unhealthy competition between 
members of the Bar, and to require that 
no member shall receive a fee below the 
prescribed minimum which is commensu- 
tate with the work a Pleaderis required 
to do. Thig rule is subject to two valu- 
able exceptions. It is open to a Pleader 
to accept no fee at all in any particular case 
without disclosiAg that he has done sò, or 
to accept in any special case with the’ 


. permission of the Court a fee less than that 


prescribed under the rules. Receiving of 
inadequate feés is indubitably detrimental 
to the interests and the dignity of the Bar 
as a whole and to the interests of the clients 
themselves. Receiving of inadequate fees 
often results in the Pleaders' failure to at- 
tend at the hearing on account of his being 
obliged to takemany more engagements 
than he can attend to. In order to pro- 
tect the interests of the juniof members 
of the Bar and to help them in getting a fair 
Share of the work, the rule 'requires the 
senior members to accept a feeof not less 
dhan Rs. 30in any case. A superstitious 
breach of these rules is, in my opinion, cer- 
tainly dishonourable and is committed 
with the evident object of securing by 
unfair ard improper means work which 
would otherwise be given to other and 
more competent members of the Bar 
and disentitles the delinquent toja claim 
to his official badge of respectability and 
trustworthiness, . 

The first two  acts* of misponduot 
have been admitted and the tRird sèt has 
been denied. With all due deference to 
my learned brothers on the evidence I am 


“Re Enquiry against L, SAn-AT-LAw. 


. 5 I. 0, 1929 


constrained to hold that the denial is not 
true. The evidence given, by Jeewansing on 
solemn affirmation that he agreed to pay 
a fee of Rs. 4 and not more finds ample 
support from the surroufiding circumstances. 
The claim in suft was only Rs. 33 for pro- 
visions supplied and if Mr. L.'s explana- 
tion that he was engaged only for the 
purp*se of obtaining instalments is accept- 
ed, it is eomewhat diffiqult for me to believe 
thate Jeewansing agreed to pay a fee of 
Rs. 10 for the purpose of securing instal- 
ments in a suit for Rs. 33 only. Again 
apart from the fact that the explavation 
of Mr. L. does not appear to me to be true, 
I am not prepared to hold that Jeewan- 
sing agreed to pay Re. iC as the fee ior 
this esse. The entry in the fce book 
produced by Mr. L. is to say the least 
extremely suepicious and unreliable. Our 
attention was specifically drawn to the 
petition made by Jeewansing-and it was 
argued and not without good seasons that 
Jeewansing's petition had been drawn up 
by &lawyer and that as Jeewansing had 
made no definite statement in the petition 
that he had agreed to pay a fee of Rs. 4 
only weshould not attach any weight to 
his subsequent evidence. The petition, 
however, specifically mentione that full fee 
agreed upon had been paid, There is no 
dispute that the emount paid to Mr. L. 
was in case more than Rs. 4. It would, 
therefore, appear that according to Jeewan- 
sing the sum paid by him represented the 
full fee agreed upon. It was argued that 
the word of Jeewansing should not be 
accepted in preference to that ‘of Mr. L. 
But Jeewansing was cross examined and 
there was notbing in his demeanour to 
make me consider that his evidence on 
this peint was false. Furthermore, as 
rointed out above his eviderce cn this 
point is amply corroborated by the sur- 
rounding circumstances. I hold that Mr, 
L. agreed to receive a fee of lees than 
Hs. 10 from Jeewansing. 

As a corollary to the above finding 
the answer to the first alternativein charge 
No. 4 must bein the affirmative. Except the 
fact that the entries in the fee book of 
1927 are of a highly suspicious nature 
and the further fact that Mr. L. has not 
produced fee books for the prior period 
there is no other evidenca to prove tbat 
‘the fee book for 1927 was written for the 
occasion. My finding, therefore, on the 
second alternative referred toin the charge 
is in the negative. f 

The learned Public Prosecutor kas 
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‘frankly stated to the Court that the failure 
of Mr. L to attend to theSmall Cause Court 
case was equally consistent With his hav- 
ing committed qu error of judgment and 
that he did not,tnerefqre, press the fifth 
‘charge. Thischarge has consequently been 
struck off ani there is nothing further to 
be said aboutit. E 
The.sixth and seventh charges relate to 
the conduct of Mir, L. during these pro- 
ceedings and are pertinent to the question 
of punishment only, The learned Counsel 
has attacked the report on both these charges 


on the grounds of an irregularity and au. 


illegality in the proceedings. 

He has urged that the proceedings 
-under s, 16 of the’ Act are in the nature 
of criminal proceedings and that the rules 
of procedure applicable to criminal trials 
apply pro tanto to these proceedings. 

In answer to this objection I cannot 
do better than quote tha observations of 
Mookerjee, J., in Emperor v. Rajani Kanta 
Bose (7) which are asfollowe:— 


“In my opinion, itis plain that the pro- 
ceeding is not of a criminal nature; see 
Gorernment Pleader v.  Bhagubhai (8), 
thougb, as pointed in Nando Lal Hoy v. 
Baser Ali (9) and  Nallasivan Pillai v. 
Ramlingam Pillai (10), it is undoubtedly 
a judicial proceeding. It was ruled in 
the cases of Inre Hardwick (11) and In re 
Eede (12) that asthe Courtin making an 
order striking a Solicitor off the rolls for 
misconduct does so in the exercise of its 
disciplinary powers over its own officers and 
not in the exercise of its criminal jurisdic- 
tion, an appeal lies from such order to the 
Court of Appeal............... The true posi- 
tion appears to be that these proceedings 
are neither civil suits nor criminal pro- 
Becutions: In the matter of Janak Kishore 
(13). They are special proceedings result- 
ing from the inherent powerof the Courts 
over their officers. Their object is to pre- 
serve the purity of the Courts andthe proper 
and honest administration of thelaw, The 
purpose of suspension and disbarment is 


(7) TL Ind. Cas. 8l; 49 C 732: 35 C.L. J. 356; 26 

Q. W. N. 589; A. I R 1922 Gal 515; 24 Cr. L.J. 33. 
. (8) 16 Ind. Oas. 788; 36 B. 606; 14 Bom, L. R. 700; 13 

Or. L. J. 913, 

a 50 Ind. Cas. 806; 23 C. W. N. 560. 

10) 41 Ind Cas. 305; -32 M. L. J. 402; (1917) M. W. 
N. 303; 6 L. W. $64; 18 Cr. L J 785. bg 

(11) (1884) 12 Q. B. D. 148; 53 L. J. Q. B. 64; 49 L. T. 
584; 32 W R.191 
H qa (1890) 25 Q. B. D. 228; 59 L. J. Q. B. 376; 38 W. 


(13) 37 Ind. Cas, 484; 1 P. L. J, 576; (1917) Pat. 60; 
48 On L, J. 132, 
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to protect the Court antl the public from 
legal practitioners who, disregarding the 
sanctity of their office, pervert. or abuse 
the privileges annesed to the responsible 
office they have secured from the Court. 
The form of procedure, consequently, 18 
not of controlling importance, so long as 
the essentials of fair notice and opportunity 
to be heard are present: In re Ganapathy 
Sastri (14),” 

The argument that the fifth charge 
was defective and should be struck off is 
without any fotndation. This charge 
must be read as part for the report which 
makes it abundantly clear what it meant. 
The objection that the letter of the Small* 
Oause Court Judge should have been 
proved formally by calling him as a witness 
is,in my opinion,equally futile. Mr. L. knew 
that the letter of the learned Judge was 
being used against him and that it had been 
exhibited. On remand he was given an 
opportunity of getting copies of such docu- 
ments as were placed on the record without 
his knowledge, At any rate he knew then of 
the existence of this document and the 
use which it was being put to. It would 
have been most unusual fot the Court to 
summon the Jearned Small Cause Court 
Judge to give formal evidence in support 
of what he had written to this Court, 
unless Mr. L. had expressed a desire to 
cross-examine him. His failure: to do so 
was, in my opinion, tantamount to'an assent 
on his part to the document being treated 
as evidence and, in my opinion, itis too late 
for him now to argue that it sbould be 
expunged from consideration. The exclu- 
sion of this letter does not help him either, 

The sixth charge ie as follows:— 

* That the explanation submitted by him 
to the Registrar of this Court in his letter 
of the 5th February, 1928, is false and 
unworthy ef a.member of the honourable 
profession. : 
In the letter Mr, L, has, inter atia, stated aB 
under :— | 

“ThatI was engaged by the applicant 
..for Rs, 10 to get him instalment in Suite 
No, 113 of 1927........ and he said that he 
had no defence. " 

This statement is sufficient to condemn 
him from his own mouth. Itis not disput- 
ed tha at the first hearing of the Small 
Cause Court egse Mr. L. did nof state ta 
the Court thatdis client wanted instalment 
and thate on the contrary stated to the 
Court that his clients defence to the 

(14) 31nd. Oas, 244; 19 ML, Ji 504; 60,7; 293; 
11 Uri L, J. 274, . 
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action was that the claim was denied. If 
his explanation to this Court is true it was 
‘ unworthy of him as a member of the 
‘honourable profession to raise a false 
defence contrary to instructions, and which 
he knew to be false, whatever his motives 
may have been whether it was to secure 
the balance of his fees or to harass the 
plaintiff to agree to instalments, If, on the 
other hand, his explanation to-this Court 
is false it is equally unworthy of the high 
position he enjoys. I would, therefore, hold 
that this charge requires no further proof 
whatscever, _ 
The most serious objection raised 
e is that in respectofthe seventh charge. It 
jis argued that as Mr. L. was in the 
position of an accused person, it was 
not competent for him to make any state- 
ment on oath,*that his being put on oath 
was illegal, and that, therefore, he was at 
liberty to make untrue statements without 
running any risk not only of being 
criminally prosecuted for perjury but also 
of being: punished under the’ disciplinary 
jurisdiction of this Court. Reliance has 
been placed on the case of Kotha Subba 


Chetii v. Quegn (15) for the proposition. 


that no charge of perjury could ever be 
maintained in such a case. With all 
‘respect, I am not prepared to accept this 
view. Their Lordships’ judgment is very 
short and is not supported by any 
authority, Itis also not clear from their 
Lordships’ judgment whether the Pleader 
had given perjured evidence voluntarily 
or under compulsion. If an enquiry under 
the disciplinary jurisdiction of this Court 
is not_a criminal enquiry, s. 342, cl. (4) of 
the Criminal Procedure Code has no 
application whatsoever. Our attention 
has not been invited to any other gfatutory 
provision prohibiting tke person against 
whom a judicial enquiry is proceeding frcm 
being put on oath or being made to answer 
questions relevant thereto. 


“Section 2 of the Evidence Act extends 
the provisions of that Act to all judicial 
eproceedings. Section 118 declares that all 
persons shall be competent to testify the 
` facts in issue unless they are mom compos 
mentis or otherwise incapable of under- 
standing questions or giving rational 
answers, Sections 421 to 131 rotect 
certain witnesses from ar&wering certain 
questions. These sections, do not apply 
to the present case. Section 132 if clear 
and express terms provides that no witness 


^7 (18) 8 M. 959; 7 Iri. Jur, 47; 1 Wei 116. 


4 


Re Enquiry against 1, bap-at-taw. 


‘115 I. C. 1929 


shall be excused from answering questions. 
in issue in a judicial proceeding on the 
ground thafsuch questions may criminate 
or tend to criminate him or that they will 
expose or tend to expose bim to a penalty of 
forfeiture of any kind. The only protection 
afforded to him by the proviso to that sec- 
tion is that the answers given by him shall 
not be used against him in a criminal, pro- 
ceeding other than a prosecution for giving 
false efidence by such answer. 

The maxim nemo tenetur seipsum 
accusare does not apply here to the same 


' extent as in England and permits of a 


person being put questions which tend to 
expose him toa penalty or punishment other 
than a punishment ina criminal case, It 
also permits of such a person being 
prosecuted for perjury if,in order to avoid 
such penalty, or for other .1easons he 
commits perjury. Iam prepared to concede 
ibat it is extremely undesirable that a 
Pleader should be compelled to answer 
questions on oath in an inquiry against 
him and then be prosecuted for perjury 
for giving false answers to such questions. 
As at present advised I am not prepared 
to go any further than that. Reference to 
the decided cates shows ibat a legal 
practitioner often files an affidavit of his 
own in explanation of the allegations made 
against him and Iam certainly of the 
opinion that where he voluntarily offers to 
file an affidavit or offers to go into the 
witners-box for the purpose of disproving 
the allegations made against bim he has 
a right to do so. Under the English 
Evidence Act, 1&98, 61 & 62 Vie. Ch. 36, 
even a person-accused of a criminal offence 
is permitted to offer himselfas a witness 
at his own trial, and renders himself liable 
for perjury if he is guilty of it. There ig 
no reason why a Pleader who voluntarily 
and deliberately commits perjury for the 
purpose of avoiding punishment in dis- 
ciplinary proceedings should not likewise 
be dealt with. It is true that in the 
preeent case Mr. L. did not expressly 
volunteer to give evidence and that after 
Jeewansing's evidence was over he was 
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open tohim to urge that as he was impro- 
perly put on oath (assuming that to be 
the state of law) that the answers given 
by him if found to be false should not be 
taken into account in determining whether 
his conduct is worthy of being a member 
ofthe honourable profession to which he 
belongs. . 

In the end it was faintly suggested that 
the seventh charge should not be taken into 


consideration until and unless Mr. L. had’ 


been prosecuted in a Criminal Oourt for 
the offence of perjury. Reliance was 
placed on In the matter of Chandi Charan 
Mitter (16), Emperor v. Rajendra Kumar 
Duta (17) and Emperor v. Satish Chandra 
Singha (18). None of.these cases lays down 
that where the accusation against the 
Pleader is in the nature ofa criminal 
offence his conviction in a Criminal Court 
isa sine qua non to the exercise of the 
disciplinary jurisdiction of this Court. 
Each case must depend on its own merits, 
Io dealing with this point a broad dis- 
tinction has been drawn between the arts 
done by the Pieader in his professional 
capacity or in the presence of the Court, 
and acts not done in such capacity and 
not in the presence of the Court. It is 
only in the latter case when the acts charged 
are indictable and are fairly denied, the 
Court will not proceed against the Pleader 
until he has been convicted and will not 
compel him to'answer on oath to a charge 
for which he may be indicted. In the matter 
of Chandi Charan Mitter (16), Anon, (19), 
oy (20), Anon. (21) and Stephens v. Hill 
22), É 


This distinction has been sufficieatly 
broughtout in the judgmentof Lord Abinger 
at page 522* in thelast cited case which is 
as follows: — ~ 

“Butin all cases where an attorney 
abuses the process of the Oourt of which he 
isan officer, and his proceedings are of 
such a nature as 
ia the very cause in which he is engaged 
professionally, I never heard that, because 

(16) 57 Ind. Cas. 931; 21 0. W. N. 755; 31 O. L.J. 
471; 21 Cr. L. J 691; 47 C. 1115. 

(17) 94 Ind. Cas 893; A.I. R. 1926 Gal. 502; 30 C. 
W. N. 186; 27 Cr. L. J 701. 

(18) 110 Ind. Oas. 217; 54 C. 721; A.L R.1927 Cal 
536; 310 W.N. 554; 29 Cr L. J. 665. 
Nd (1824) 5 B. & Ad, 1088; 110 E. R. 1095; 39 R. R. 


(20) (1838) 3 N & P. 389. 

(21) 1833) 2 Dowl. P. ©. 110. 

(22) (1812) 10 M. & W. 28; 62 R. R. 517; 1 Dowl, 
(N.8) 669; 11 L. J. Ex. 329; 6 Jur. 585; 152 E. R. 
368. 
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by- possibility he may havé thereby ex- 
posed himselfto be indicted as a cheator 


for a conspiracy, he isto be permitted to ` 


remainon the roll; and if the cases in: 
Queen's Bench be carefully examined, it 
will be fóund that no such rule exists, 
Such a rule would be extremely injurious; 
for in no case could any remedy hehad 
against the attorney, unless the client 
would first prosecute him to conviction, 
until which time he could not be struck 
off the roll or prevented from practising. 
Where, indeed, the attorney is indicted for 
some matter not connected with the 
practice of his professionof an attorney, 
that alaois a ground for striking him off 
the roll, althoughin that case it cannot 
be done untilafter conviction bya Jury. 
Now, with respectto the merits of the 
case before us, I cannot conceive how 
any attorney employed to prosecute or 
defend a suit in a Court of Justica can be 
justified in using any influence. directly 
orindirectly, for the purpose of prevent- 
ing a witness who has been subponaed 
by his adversary from coming forward to 
give evidence. The present charge is, 
therefore, oneofa very sérious nature, 
as the proceeding complained of would, if un- 
checked, be an easy way for any attorney to 
win his causes; and is it to be said that 
no remedy can behad unless he is first 
indicted, and that the Court has no pow.r 
to -ab once strike him off the roll? If an 
indictment is to be first preferred, the point 
atissueinit might, fromits very nature, 
be one of which a Jury would not be 
the best Judges, and more proper to be 
determined by the Court, who are always 
the fittest tribunal to decide on com- 
plaints, of technical misconduct, and to 
determine not only the degree of severity 
which ought to be resorted to but the 
proper cases for the exercise of that mercy 
which they are ever ready to extend where 
they see just grounds for it." 

Inthe-present case the false statemenfs 
were made in the cours» of the enquiry 
against Mr. L. and the proper tribunal toe 
judge of the severity orotherwiseof the 
puaishmentto beinflicted on him in this 
Court : Such false statements are generally 
taken into account in determining the 
punishfnent to be ‘inflicted upon the 
deliaquent. As authority for that pro- 
position it would bs sufficient to refer to 
the ease of Hx parte Law Society, In re A 
Solicitor (6) referred to above, 

The learned Counsel has appealed to us 
for alenient view of the case, ‘He has 


356 . 
urged that Mr. L. {snot the only black 
sheep in the fold who has broken the 
rule with regard tothe minimum fee to 
be accepted by Pleaders. This is probably 
true to certain extent. But the same 
thing cannot besaid in respect of failure 
by him to keep a fee book and a ledger 


of his clients’ account or his conduct 
is misleading the ^ Court and untrue 
answers. 


‘Taking, however, into consideration all 
the circumstances of thecase I agree with 
the learned Judicial Commissioner -whose 
judgment I nave had the privilege of 
listening to that Mr. L. be suspended from 
“practice fora period of 
the date on which the order of interim 
suspension was passed against him and that 
he do surrerden his sanad to the Registrar 

of this Court forth with. 
` DeSouza, A. J. C.—l concur 
with the judgment delivered by the learned 
Judicial Commissioner. I should like to 
add one word about the devious course 
taken by the proceedings in this enquiry 
in consequence, no doubt, ofno rules of 
procedure having been extended to this 
Province beyofd the general provisions of 
s. 40 of the legal Practitioners Act XVIII 
of 1879, which enacts that no Pleader, 
Mukhtiar or Revenue Agent shall be sus- 
pended or dismissed under this Act 
unless he has been allowed an opportunity 
of defending himself before the authority 
suspending or dismissing him. 


The proceedings were initiated on a 


petition made. by one Jeewansing Budha- 
sing onthe: 29th January, 1927,to the 
Judge of the Oourt of the Small Causes 
at Karachi complaining, first,that Mr. L. 
was guilty of wilful neglect to appear in 
Court without any  justificatioh after 
receipt offullfees atthe hearing of a 
suit which had been filed against him 
by one Lokumal and thus liable’ to be 
dealt with under the provisions of s. 13 
of “the Legal Practitioners Act XVIII of 
1879 and, secondly, that Mr. L was also 
farther guilty’ of unprofessional conduct 
as he obtained one eight annas Court- 
fee stamp from the applicant Jeewansing 
. by making a false representation that the 
same was required for -filing-a vakalat- 
nama when no suck vakalatnama was 
required to be filed as Mr. L, is an 
Advocate. . : 

As this complaint referred to proceed- 
ings that took place in his own Court, it 
was competent to the learned Small Cause 


Court Judge.under the direction -of the - 99 
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Judicial Commissioner, 
has not been extended to Sind, to make an 
enquiry into the allegations made by 
Jeewansing-and if in hi opinion a prima 
facie case had bten made 
Mr. L. to submit his proceedings to the 
Courtof the Judicial Commissioner of 
Sind fer such action as the Court might 
deem fit to take in the exercise of its dis- 
ciplinasy jurisdiction. If this had been 
donea good’ deal of this Court's time 
would have been saved. The learned 
Judge’ of the Small Cause Court, however, 


merely forwarded Jeewansing’s petition to _ 


the Court of the Judicial Commissioner 
and the learned Judicial Commissioner, 
after callingfor Mr. L.'s explanation and 
sending ihe papers to the Small Cause 
Court Judge for any remarks which he 
migbt wish to make thereon, referred the 


matter forenquiry to one of the Judges. 


of this Court Mr, Rupchand, A. J, O. Mr. 
Rupchand after examining the petitioner 
Jeewansing and after recording the state- 
ment on oath of Mr. L. came to the con- 
clusion that besides the allegations made 
in Jeewansing's petition there were 
several other acts of misconduct disclosed 
against Mr. L. in the course of the enquiry 
and onthe 8th June, 1927, he submitted the 
proceedings tothe Judicial Commissioner 
formulating nine distinct charges of mis- 
conduct against Mr. The Judicial 
Commissioner directed that ‘the matter be 
heard by Full Bench. 

Whenthe matter came on for hearing 
before the Full Bench onthe 27th June, 
1927, Mr. O'Sullivan, Counsel for Mr. L. 
contended that he had no notice of any 
of the charges contained in Mr Rupcband's 
report save the two charges made in 
Jeewansing's petition. In 
stances it was open to Mr. O'Sullivan to ask 
the Full Bench to confine itself to the charges 
of which Mr. L. had notice and to disregard 
the other charges, and I think the Full 
Bench following the decision of a Full Bench 
ofthe.Patna High Court [n the matter of 


-Jugal Chandra Mazumdar (?3) would have 


had to accept Mr .O'Sullivan's contention 
and acquit Mr L on trose charges 

Mr. O'Sullivan, however, contented himself 
with asking an opportunity to meet the 
further charges which he sajd had been 
suddenly sprung upon him and the Full 
Bench accordingly remitted the 
enquiry to Mr. .Rupehand for 
taking Mr. L.'s explanation on the added 
oe Ind. Oas. 615; 20.0. W. N. 1016; 17 Or. L. J. 


out against: 


these circum- : 


ass. 14 of the Áct——. 
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charges. No further evidence was tender- 
ed ortaken after the remand. Mr. L on 
the 29ih August, 1927, put in a statement 
denying these charges, which Mr. O'Sul- 
livan intimated was not to be regarded as 
anexplanation but rather in thenature 
of a statement, adding that his explanation 
willcome, in with his arguments whith he 
will advance beforeethe Full Bench, 

I may add that in the course of the Bear- 
ing before the Fall Bench Aston, A. J. O., 
threw out a suggestion that there wasa 
multiplicity of charges framed against 
Mr. L. which might possibly embarrass his 
defence and,if possible, some of the charges 
should be deleted. 

Accordingly, on the 29th August, 1927, Mr. 


Rupchand submitted the amended report - 
formulating seven distinct charges against . 


Mr. L. which have now come up for hear- 
ing before the-Fall Bench. 
note that the two charges made by Jeewan- 
sing in his petition which originated the 
enquiry have been abandoned, the charges 
of misappropriating annas eight being 
dropped in the amended reportasit practi- 
cally depended upon Jeewansing's word as 
against Mr. L.'s word and the charge of 
wilful neglect to put in appearance at the 
hearing of the suit in the Small Cause Court 
not being pressed by the learned Govern- 
ment Pleader as Mr.L 's default is quite 
consistent with a bona fide mistake. It 
comes to this then that the misconduct 
under enquiry before the F'ull Bench is mis- 
conduct thatcameto light in Mr. L's 
defence in the course ofthe enquiry. 

In In the matter of Parbati Charan Chatter- 
ju(24) it was laid down by the Allahabad High 
Court that misconduct must be made out 
by the admission of the party concerned or 
on evidence to the satisfaction of the 
Court. And in the leading-case In re An 
Attorney (25) a Full Bench of the Calcutta 
High Court consisting of Jenkins, O. J. 
and Stephen and Chaudhuri, JJ., laid 
down that, "where there was a positive 
sworn denial of the misconduct by 
the attorney coupled with an explana- 
tion which was not demonstrably 
false, even a strong case ‘of 
suspicion would not justify disciplinary 


Re Enquiry against L, BAR-AT-LAW, . 


1tis curious to . 


action againstthe attorney on a summary. 


proceeding." To the same effect are the 
observations of the Bombay High Court in 
Government Pleader v. Raghunath S. Sule (26) 
Eos 17 A, 498; 22 I. A. 193; 6 Sar, P. C. J. 635 


: 0). : 
(25) 19 Ind. Cas. 993; 41 0. 113; 14 Or. L. J. 305... . 
mu) 4 Ind. Cas, 266; 11 Bom, L. R. 1150; 10 Cr. L.J. 
. . $ 
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where it was held that the enqtiry is of a : 
quasi criminal character and the Court. - 
must have strict proof of the professional ; 


misconduct imputed. 

Now, with regard to the first two charges, 
viz., first, that he failed to keep a register 
or fees settled, the amount settled and the 
name of the client as required «by r. 35 of 
the Rules of the “Bar Association for a 


number of years preceding lst January, : 
1927, and, second, that he failed to keep a. 


register showing every sum deposited by 
each client for expenses and thesum ex- 
pended on his behalf as required by r. 36 
of the Rules of the- Bar--Asgociation, there 
is sn admission by Mr. L. that he is guilty 
on those charges. With regard tothe other 
charges, however, I venture to think that 
there is no evidence legally * admissible 


against Mr L which would justify a find- : 


ing that he is guilty on those: charges. On 


Rules of the. Bar Association there is no- 
thing beyond the word of  Jeewansing 


against the work of Mr. L. and on charges 


Nos. 4 to 7 regarding the alleged false entries 
made in the fee book produced by Mr. L. or 
in the alternative the fabrication of the fee 


book and the alleged perjary said to have . 


been committed by Mr. L. In these proceed- 
ingsthere is nothing beyond the report 


. charge No. 3sthat Mr. L. agreed to receive ' 
. low fees in contravention of r, 32 (b) ofthe 


made by the learned Judge who held the : 


enquiry and is now one of the Judges 
constituting the Full Bench before whom 
the alleged perjury and forgery are said to 


have been committed and the ee: 
book produced for our inspection,  suspi- 
cious locking, no doubt, which we 


are asked to say 
Mr. L. solemnly swears is a genuine docu- 
ment. AS was pointed out by Jenkins, 
C. J., In In re An Attorney (25) the role of 


isa forgery but which : 


prosecutor afd Judgethus thrust upon the : 
Full Bench is invidious and one to be de- . 


precated. 
As regards 


misconduet charged inc 


charges Nos. 1 and 2 to which Mr. L. pleads : 


guilty, Mr. O'Sullivan argued that they 


were in the nature of a trivial bréach of one. . 


of the Rules of the Bar Association which he: 
contended is not enforced in any other Pro- : 
vincein [ndia. In developing his argument . 


Mr. O. Sullivan contefided that the only 


power to make wiles which the Court of the . 


Judicigl Comméssioner possessed were the 
powers urfder s. 16, cl. (1) of the Sind Courts 


Act ‘to make rules for the qualification and | 
admission of proper persons to be Pleaders’.. : 
"When ‘once those : 


rules are framed he 


ET l 


argued the Court .was functus officio and 
any other rule purporting tobe made and 
sanotioned by the Court under this section 
for the conduct of Pleaders after admission 
was ultra vires. Butit seems to me that 
the Court which under 8. 16 (3) of. the Sind 
Courts Act has power to remove or to sus- 
pend from practice for misbehaviour any 
person admitted to be a Pleader has by 
neeessary implication, power to define by 
judicial decision or otherwise what consti- 
tutes misbehaviour and laying dewn canons 
ofgood behaviour, departure from which 
may constitute misbehaviour. The rules 
framed by the Bar Association with the 


approval. of the- Court must, I think, be 


regarded as laying a standard of good 
behaviour to which  Pleaders should 
ordinarily conform. But it does not 
necessarily fotlow that a breach of all or 
any ofthese rules would call for the exercise 
of this Oourt's disciplinary jurisdiction. 
The rules are exhortatory but not punitive, 
Then refer to matters of varying degree of 
gravity with varying sanctions attaching 
to them. In some cases censure by the 


Committee is considered a sufficient punish- ' 


mënt (see r, 28) in others suspension or 
expulsion from membership of the Bar 
Association. And, in extreme cases a 
report to the Juditial Commissioner. 

Mr. Kalumal a representative of the 
Committee of the Bar Association who 
argued the case as amicus curi claims for 
these rules & much higher sanction. He 
referred to the terms of the sanad conferred 
on a Pleaderon admission to the Bar and 
argued that every Pleader by the mere fact 
of accepting hissanad agrees to be bound 
by the conditions endorsed on the sanad 
which among others include a promise to 
be a member and submitto the rujés both 
of the Bar Association of the District and 
of the Karachi Bar Association. He con- 
tended there was here a contractual obliga- 


tionimposed upon the Pleader or at any - 


rage -an obligation of honour to resile 
from ^ which was dishonourable 
and unprofessional called. for dis- 
eiplinary action from the Court. Mr, 
Kalumal cotld hardly have been serious 
when he advanced this argument. I pre- 
sume that the contracting parties here 
contemplated are the Qourt of the Judicial 
Commissioner on the one hand and the 
aspiring candidate for the Bayon the other. 
Obviously these contracting p&rties are not 
in a position to deal at arm's length. Ez- 
hypothesi the conditions imposed in the 
sanad would be ultra vires, If Bo, the 


7 


RAMZAN 0. EMPEROR. 


115 I. O. 1928 


result will follow that the grant 
and the conditions void. ° 
Mr. L. Has pleaded guilty to the two 


is valid 


_ charges of failing to keep a register of fees 


settled, the amount settled and the name of 
the client and to keep a register showing 
every sum deposited by such client for 
expenses and the sum expended on his be- 
half. If is true that no dishonesty ie alleged 
or proved in consequencé of his failure to 
keep these books and the plea of guilty 
cannot be construed as anything beyond an 
admission that he has failed to conform to 
rr. 35 and 36 of the Rules of the Bar Associa- 


_ tion Mr. O'Sullivan asks us not to take 


any more serious view of this case than 
there bas been a technical breach of a Rule 
ofthe Bar Association. But in this Pro- 
vince the rule has been held to possess a 
much higher sanction and that a violation 
of it constituting as it does a breach of the 
relation of confidence and trust which 
should exist between Pleader and client 
amounts to ‘misbehaviour’ which calls for 
disciplinary action [vide Fawcett, A. J. O. in 
Varanbai v. M., Pleader (1)]. | 

Still in view of the absence of any 
allegation or proof of dishonest conduct in 
consequence of the failure to keep regular 
accounts I was inclined to take a lenient 
view of the case but Iagree that the pre- 
varications and subterfuges to which Mr. L. 
resorted in conduetingthe defence aggravat- 
ed his original offence, | 

I, therefore, concur in the order proposed 
by the learned Judicial Commissioner, 

P. B, A, Suspension order passed, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL ÁPPEAL No. 43 or 1927. 

July 5, 1977. 

Present:—Mr. Percival, J. O., and 
Mr. Aston, A. J. C. 

RAMZAN AND UTBERS—AÀPPELLANTS 

versus 
EMPEROR— Opposite Parry. 

Criminal trial—Identification tests, value of. 

Identification testsof accused persons are not as 
a rule quite sufficient to form the basis of a con- 
viction, though they may perhaps add some weight 
to other evidence against the accused. * [p. 329, col, 2:] 

Appeslsgainet an oraer oj the Additional 
Sessions Judge, Hyderabad Sind. 

Mr. D. N. O'Sullivan, for the Appellants. 

Mr. T. G. Elphinston, Public Prosecutor,- 


‘for the Crown. 
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J UDGMENT.—This . is an appeal 
against the order of the’ Additional Ses- 
sions Judge, Hyderabad; in which he con- 
victed the three appellants, accused Nos. 1, 3 
and 4, Remzan, Mehar and Saleh of dacoity. 
under -s, 325 of the Indian Penal: Code, the 


other’. accused Nos.2, 5, 6:.and,7 being | 


' acquitted by them. ' 
There is no doubt in this case that a 
. dacoity was committed at night on” the vil- 
lage in question,the dacoits being seen by 
various villagers; and one of the villagers 
Keso being shot in the face though not 
seriously injured. f ' 
A considerable amòunt of the evidence 
in the cabe-consists of evidence regarding 
the dacoity and regarding the other accused 
who have been aequittéd. We- are, how- 


ever, at this stage not conéernéd with the: 
latter, while, on the other hand, there ig no, 


doubt that-adaccity was committed. We 


can, therefore, confine ourselves: at- thia: 


stage toa discussion of thé evidence con- 
necting the present appellants with. the 
daeoity. ome 


“The learned Additional Sessions Judge’ 
has clearly enumerated the portions of the’ 


evidence which go against the present’ ap- 
pellants.arid he has discussed: those pieces’ 
of‘ evidence on'which- he is disposed to 
rely me those on which he.is not- disposed 
torely. ^ . |. E g ] 
The. conclusion to. which the learnéd. 
Judge arrives isdsféllowsi— ` =: ^ | 
“To sum up, accused Nos. 1, 3 and 4 have 
béèn identifed ata test which I,bélieve tó 
have been honestly conducted. There is no, 
other--really: good ‘evidence against them» 
But I hold that the evidence of identifica: 
fion is sufficient fora conviction.” , 
He also okserves'in bis judgment:— `.. 
“I hold then that the identification test 
were genuine. Now the odds’ against the 
person suspected not being the real erimi- 
nal; but so like. kimas to be-picked-out by 
mistake, are so-queer that it would,I think, 
be. safe to convict on the identification of 
one person only.” , — ". - v ' 
. In regard to the foot-prints test fhe learn- 
‘ed: Judge observes: “Iregard these tesísas-óf 
'very'Sliglit value ds against accuséd Nos. -F 
Ej S a no value at all against’ accused 
Q. "n AM l i 1 Nu E 
Somewhat similar remiarks are made. rp: 
garding the value of the evidericà-of certain 
persons who saw accused.’ Nos, 2, 3and 4 
together at certain.places other than. the 
scene of the dacoity. - , : 
Tt may be noted that the: foót-prints 


test were regarding shod prints not bafé 
EA . 
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prints, which also tends to weaken the value 
of this portion of the prosecution evi- 
dence. EE 
. l think, therefore, that, having regard to 
the evidence as a whole and to the remarks . 
of the learned Sessions Judge, thereon, we 
may take it that the convictions must stand 
or fall by the view taken of the identifica- .- 
tion tests. : 

Now, asidentification tests were required, 
it means, of course, that the witnesses, 
namely, Pessu, who identified accused Nos. 
l and 3,.and Lalu, who identified accused 
‘No. 4 did not. previously knew these men, 
The statement attached to the judgment 
shows that No. 4 was also identified by the ` 
witness Dinio, but less weight was attached 
to his evidence, because he had left British 
India andit was not possible to secure his 
attendance before the Sessions Court. 

The _ recognition ofá dacoit or other 
offender by a person who-has not previous- 
ly seen’ him is, I think, a form of evidence, 
‘which has always to be taken with a consider- 
ablé amount of caution, because mistakes 
are always possible in such cases. The learn- 
ed Counsel for the appellafits referred on 


‘this point to the well-known Adolf Beck 


case. There 8.or 10 witnesses recognised 
Beck as the man who had cheated them; yet 
it. turned out that it was a case of mistaken 
identity. It is,of course, not desirable to 
attach too much importance to that par- 
ticular case, it does, however, go to show that 
cases of mistaken identity are quite pos- 
sible, .. í ] 

The learned Judge, however, clearly: 
relies on the further point that here it was 
not merely a case of recognition of the ap- 
pellant, but of the selection thereof out of 
a number of persons, which fact goes to 
guarantee the correctness of the recogni- 
tion. : < 

Theoretically that argument is sound; 
But it is a question how far.that theory can 
be accepted as true in fact. It is noticeable 
that these identification teste seem fo be 
rather a speciality of Sind. Ido not re-* 
member: them to every thing like the same 
extent in the Presidency proper, nor do 
they appear to be adopted to any great 
extent in England. No doubí, such testa 
aré: often, and may. bé, in this case, perfect- 
ly genuine, Stillit isa question how far 
they are evidence which can suitably form 
the mine basis of a conviction. I am dis- 
posed to hold thatas a rule they are not 
quite sufficient to form the basis of a con- 
vietion, though they may perhaps add some 
weight to other evidence againstan accus- 
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ed person. In regard to the identification 
tests, however, we have further to consider 
how far it is probable ‘that the witnesses 
were in a position to identify the accused. 


On this point it may be noted generally ` 


that.in the first report it is stated that 
"The night was a dark one and, therefore, 
the dacoits could not be recognised." In 
regard, moreover, to the particular persons 
who identified these appellants we have is 
that Pessu, Ex. 40, states that "he did not 
recognize’ the dacoits.: This may mean 
that he did not know them previously; but 
X is ambiguous. “Apart from this statement 
we have merely the evidence that a lamp 
was burning at the time, and that he 
identified Nos, 1 and:3 out of a number of 
other persons nd that they had guns. 
With reference to Lalu, Ex, 39, he gives 
evidence in a little more detailed as 
‘against accused No. 4, who, he says, pointed 
out a gun at his‘chest. He also says that 
a lamp was. burning, Even in his case, 


however, we have no special reason for the 


recognition of accused No. 4, beyond what 
is mentioned above. ; 

It is euggested on behalf of the appel- 
lants that the Bania witnesses are unreli- 
able, and it is póihited out that the learned 
Sessions Judge has noted that come of them 
pretended to recognize accused Nos. 5 and 
6 because they believed from other informa- 
tion received that they were among the 
dacoits. It seems, however, preferable to 
base one’s argument rather on the -general 
weakness of identification evidence and the 

' danger of. mistaken identity than on any 
deliberate fraud on the part of the prosecu- 
tion witnessee. The case against all the 
three appellants is similar in this reapect.. 

On the whole, therefore, it &ppears that 
there is not quite - sufficient evidence to 
bring home the offence to the ‘appellants, 
Ramzan, Mehar and Saleh, who are accord- 
imgly acquitted and discharged. Their 
convictions and sentences are reversed, 

, There is evidence on the record to the 
effect that accused Nos. | and 3 each com- 
mitted an offence under the Arms Act. It is 
still open to the authorities to prosecute 
them for anoffence under that Act, if they 
are so disposed, : ; 
P.B. AL Accused acquitted, 
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‘SIND JUDICIAL COMMIS- . 
SIONER’S COURT. ; 
IxsoLvENOY No. 60 or 192), ME 
` February 19, 1929.. | ; 
Present:—Mr. Rupchand Bilaran, A. J. C, 
Re application by ATMARAM UDHAVDAS 
AND OTHERS TO DEOLARE THE FIRM OF 
LALCHAND MOTIRAM IxsoLvENTS, 
APPLICATION UNDER BB, 63 AND $ OF" 
THE PaóÓviNCIAL INBOLVENOY Act V or 1920. 
BY TRE OF FICIAL RECEIVER JuDIGIAL 
Commissioner's Count, KARACHI, BEING 
THE REOEIVER OF THE ESTATE 0F TRE 
ABOVENAMED lNSOLYENTS . 
versus ux 
R.B. DAYARAM SAWNEY RESIDING AT - 
LAHORE—Opponent; 
Provincial Insolvency Act (V of 1980), ss. 4, 58 


- —Two years’ limitation for application under s. 58 


—Terminus 8 quo—Order of adjudication amd not 
presentation of insolvency , petition~Application 
under s. 58 time-barred—Whether same relief can be 
claimed under .s. 4-—Scope of s. l—Application 
under s. 4, limitation and onus of proof as to— 
Fraudulent transfer, nature of. i 
For the purpose of computing the period of 
limitation prescribed by s. 53 of the Pro- 
vincial Insolvency Act, the terminus & quo is the 
date of.the passing of the order of adjudication 
and not the date of presentation of the insolvency 
petition. [p. 331, col. 1.j í 
Nagin Das v. Gordhan Das (1), Hemraj v. Krishen 
Lal (2), Maung Pe v. Maung Po Htein (3) and. Official 
Recewer v. Tirath Das Mewaram (4), relied upon. 
Rakhal Chandra Purkait v. Sudhindra Nath Bose 
(©), Rachamadugu Rangiah v. Appaji Row-(6) and 
Sheo Nath Singh v. Munshi Ram (7), dissented from. 
When an application under s.53 of the Provin- 
cial Insolvency Act is time-barred, an applica- 
tion may be made by rthe Official: Receiver, 
under s. 4 of the Act, within the longer period 
of limitation prescribed for an ordinary suit, to 
claim not a relief falling under s. 53 of the Pro- 
vincial Insolvency Act but the relief which he could 
claim in an ordinary suit instituted either for 
cancellation of the document of transfer of property 
executed by the insolvent on the ground that it was 
not intended to be acted upon, or instituted under 
S. 53 of the Transfer of Property Act to set aside 
a transfer on the ground that it was made witha 
view to remove the property from the general body 
of the creditors tothe benefitof the debtor. In such 
a case theonus of proof willbe asinan ordinary 
suit, [p. 332, cols. 1 & 2.] ; 
A transfer of property is not made with intent 
to defraud, defeat or delay creditors within the 
meaning of s. 53 of the Transfer of Property Act, 
if its effect or object is to prefer one creditor to 
another, even ifitismade with the intention to 
defeat an anticipated execution. What the section in- 
validates isa transfer which removes the whole, or 
a part, of the debtor’s property from the creditors as a 
body, to the benefit of the debtor. [p. 333, col. 2.] 
Musaher Sahu v. Hakim Lal (8), feferred to, 


Application by Official Receiver under 
y" 4 and 5 of the Provincial Insolvency 

ct. ` 

Mr.- Kimatrai - Bhojraj, for the Official 
Receiver, -+ . . IM: 
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“Mr. Dipehand Chandumal, for the Op! 
ponent. | 

ORDER.—This js an application un- 
der ss.4 and 53 of the Pxovincial Inaol- 
vericy Act praying that the mortgage exe- 
cuted by the insolvent Motiram in favour 
of his brother Rai Bahadur Dayaram 
‘Sawney on. February 29, 1924, be set aside 
as being without conSideration, or in jhe 
alternative as being a fraud on the credi- 
tors. 

The mortgaga was admittedly executed 
within about five months of the date of the 
presentation of the petition for insolvency 
of the Firm of Lalchand- Motiram of whom, 
Motiram wasa partner; but more than, 
two years before the date on which the: 


order of adjudication was passed. 4 


There is adivergence of judicial opinion 
onthe question whether for the purpose 


ofcomputing the period of limitation pre-: 
scribed by s. 53,the date on which the. 
order of adjudication was passed, or the: 
date of the presentation of the petition for 


insolvency should be the terminus a quo. 


The Bombay, Lahore and Rangoon High. 
Oourts have adopted the view that the. 


plain meaning of the words used in s. 53 
should be given effect to, and that, there- 


fore, the actual date of the order of ad-' 


judieation is the terminating point for 


the purpose of limitation: vide Nagin Das. 


v. Gordhan Das (1), Hemraj v. Krishen 


Lal (2), Maung Pe v. Maung Po Htein ' 
(2). The same view was as far as, 
I am aware, taken by this Court 


under old Provincial Insolvency Act IHI of 


1997, and has been adhered to under the: 
present Act; see Official Receiver v. Tirath- | 


das Mewaram (4), 


Oathe other hand,the-.Caleutta, Madras | 


~—and Attatiabad High Courts have taken 
a contrary view, and have held that s. 53 
should be read with s. 28, cl. (7)of the Act, 
that the date of the order of adjudication 


relates back to the date of the presentation : 


of the petition for insolvency and that the 
date of presentation of the petition is, there- 
fore, the terminus a quo: Rakhal Chandra 
Purkait v. Sudhindra Nath Bose (5), Rach- 


f 5 
(1) 88 Ind. Cas. 911; 49 B. 730; 27 Bom. L. R. 967; A. 
I. R. 1925 Bom. 480. 


(2) 111 Ind. Cas. 8; A. I. R.1928 Lah. 361; 29 P.L. R. 
446; 10 Lah. 106. ue 


S 110 Ind. Oas. 361; 6 R. 103; A. I. R. 1928 Rang 
14 


(4) 97 Ind. Cas. 321; A. I. R, 1927 Sind. 66. M 
(5) 52 Ind, Oas. 747; 46 0,991; %4 ©. W: Ñ. 172; - 
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amadugu Rangiah v. Appaji Row (6), Sheo 
Nath Singh v. Munshi Ram (7). 

Tne point in issue is hot free from diff- 
culties. It has been said that the ac’ of 
the Court in delaying the passing of the 
orderof adjudica;ion, whether it be due to 
the tactics adopted by adishonest debtor 
or not, should not prejudice the Official 
Receiver and the creditors who attack the. 
bona fides qf a transfer made by the 
debtor. But there is equally no reason for 
holding that the delay in passing the 
order of adjudication, whether the same be 
caused by the dilatoriness ofthe creditors 
or not, should prejudice the unfortunate 
transferee, 

Under s. 53 there is a heavy burden on 
the transferees to prove his bona fides. 
If there is delay in challenging the validity 
ofa transaction, it is likely to prejudice 
him in proving his bona fides. Thisis es- 
pecially so in places outside the Presidency 
Towns where there is a greater risk of evi- - 
dence not being easily available if it is not - 
recorded at an early date. It is, therefore, 
open to argament that the Legislature has 
intentionally provided fora different termi- 
nating peintin 8.5; of the Act than that 
provided elsewhere. id 

Asat present advised, I am not prepared 
to differ from the view hitherto entertained 
by this Oourt which is in conformity with 
that taken by at least three High Courts, The 
present applicatioa so far as it purporta to 
be made under s. 53 of the Actis, therefore, 
Statute-barred. 

It has been argued that where an appli- - 
cation falla within the purview ofs. 53 of 
the Act, s. 4 has no application whatso- 
ever and that, in any case, it will be an 
; improper exéreise ofthe discretion vested 
‘in the Iasolveney Court to entertain an 
application under that section when it is 
.Bbatute barred underanother section of the 
same Act, I am not prepared -to accept 
the whole of this argument as sound nor 
am I prepared to aczept itin the form in 
which it has been put before me., 

i Gestion 4 isa general section It con- 
‘fers jurisdiction an the.Insolvency Court 
to deal with all questions arising between 
the debtor's estate and strangers which 
‘would otherwise be triable by an ordinary 
tribunal provided the Insolvency Court con- 
sidered itexpedien?ornecessary to decide 
such question's for the purpose of doing 


(6) 99 Ind. Ons. 211; 50M. 300; 51 M. L. J. 719; 

(1926) M W. N. 972; A. LR. 1927 Mad 163. 

; (7) 55 Ind Cas. 941; 42 A, 433; 2-U. P.L. R. (A). 129; 
“JOA, L, J; 449, 
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complete justice between the parties or mak- 
ing complete distribution of the debtor's 
estate. Itis, however, to be noted that 
the section coes not confer any arbitrary 
powers on tha Insolvency Court of decid- 
ing such ques-ions in any manner it thinks 
ft, and in ths absence of any express pro- 
vision in thas behalf the Court is bound 
to decide sum disputes according to the 
same principles of law as an ordinary 
tribunal though its procedure may to a cer- 

tain extent bu summary. MK: 
Apart from the provisions of 8.53 of the 

, Act which enable the Insolvency Court to 
declare certaix transfers of property as void 
it is open to any transferor to sue in.a 
Court of Lav for cancellation of a docu- 
ment of trancfer of property executed by 
him on the ground that such transfer was 
not intended to be acted upon provided 
he files a suit within three years from the 
date when tke facts entitling him to have 
the instrumeat cancelled or set aside be- 


come known to him. If the transferor be- 


comes an ina)lvent there is no reason why 
the Official Receiver in whom the estate 
of the tangfsror has vested or he him- 
self acting vnder the instructions of the 
Official Receiver should notinstitute such 
a suit after hii insolvency provided he 
does so within three years of the date of his 
cause of action. f 

It is equaLy open to any creditor of a 
transferor to file asuit within three years of 
the date of such transfer under s. 53 of 
the Transfercf Property Act, ifsuch transfer 
has been exzcuted with the object of de- 
frauding’ creditors. There is again no 
reason why such creditor of the Official 


Receiver acting for his benefit should not - 


institute a sait under that sectton subse- 
quent tothe date of the order of adjudica- 
tion. ; 

It is doubt.ess true that s. 53 of the Pro- 


. vincial Insolency Act prescribes a period of 


# two years fer the entertainment of an ap- 
plication to cet aside certain transfers in- 
eluding those referred to above.But it cannot 
even for ,a moment be contended that the 
Legislature by enacting this section im- 
pliedly interded to deprive the debtor or 
the creditor as the case may be of their 
right to have puoi transfers set, aside by 
instituting -€ suit before an ordinary tri- 

. bunal withir the longereperiod of limita- 
tion prescrited by the Limitation.Act. If 
that be so, I can see no reason why the 
same relief Ehould not be afforded to them 
by the Insolreney Court under s.4 of the 


Provincial Tsolvency. Act. Whether in. 
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the exercise of its discretion the Ingol- 
vency Court wil not assume Jurisdiction 


vested in it under 8. 4 of the Act and there-- - 


by withdraw -the case *from the ordinary 
tribunal is quife another matter. ; 
.l am prepared to concede that when 
the Insolvency Court is called upon to 
exercise its jurisdiction under '&. 4 it 
would; except under yery special circum- 
stanees, refuse to exercise that jurisdic- 
tion where a suit instituted on the same 
date as the application made before it, 
is liable to be defeated by the plea of 
limitation, thatis to say, it would not afford 
relief to the aggrieved party to resort to 
this section when the enforcement of such 
relief before an ordinary tribunal is statute- 
barred. I have advisedly used the expres- 
sion “except under very special cireum- 
.Btances" as it will presently appear. 

I am also prepared to- concede another 
point which isstill of greater importance to 
the opponent and that is this: 

Section 53 of the Provincial Insolvency 
Act casis a heavy burden on the. transferee 
to prove his bona fides’ If the relief of the 
Official Receiver under s8. 53 is statute- 
barred, it is not open to the Court to rely 
upon the special provisions of that section 
for the purpose of throwing the onus on 
transferee to prove the bona fides of his 
transaction. While entertaining such an 
application unders, 4 of the Act the Oourt 
will deal with the question of onus in the 
same manner as in an ordinary suit. 

Now the application of the Official Re- 
ceiver is twofold: In the first place he 
represents the general body of creditors 
and applies that the mortgage be declared 
void under s, 53 of the Transfer of 
Property Act. This application was present- 
ed more than three years after the date of 
the mortgage and, therefore, ordinarily I 
should have been reluctant to exercise my 
discretion under s. 4 of the Act. Butin 
the'present case, there are certain special 
circumstances which make it proper for 
me to entertain the application on that 
ground as well. One Pandit Harnamdas 
had attached the property of the insol- 
vent .Motiram in execution of his decree 
passed in Suit No. 177 of 1926, which was 
transferred by this ‘Court to the Senior 
Sab Judge, Jhelum, for execution, On the 

“application made by the “opponent that 
attachment wasraised. The creditor then 
filed a suit under O. XXVIII, r. 58, Civil 
Procedure Code,for a declaration that mort- 
gage executed by the debtor in favour of the 
opponent , was void, On Motiram being. 
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“adjudged insolvent the Senior Sub Judge, 
Jhelum, passed an order dated.April 27, 
1927, holding that Pandit Harnamdas had 
no right to institute the suit and that 
the proper person to have the mortgage 
declared void was the Official Receiver, 
This decision was given on the plea rais- 

` ed by the opponent. He cannot blow hot 
and cold and itis hardly open to him now 
to object to the Official Receiver proaeed- 
ing with the present application as re- 

. presenting the said Harnamdaa. 

In the next place the Official Receiver 
representsthe debtor and applies that the 
mortgage be declared void on the ground 
that as between the debtor and the oppo- 
nent it was never intended to be opera- 
tive. Even if it be assumed that the oppo- 
nent asserted an adverse claim against 


the debtor in the execution proceedings. 


the present application being within three 
years of that date the questiou of limita- 
tion hardly arises. 

On the merits, however, I am of opinion 
that the Offieial Receiver has failed to 
discharge the burden which would entitle 
him to relief under the ordinary law. The 
Official Receiver has established certain 
cogent facts which create a good deal of 
suspicion on the bona fides of the claim 
of the opponent but they do not amount 
to sufficient proof. It is established that 

_ the opponent knew that the debtor and 
his brothers were in difficulties when he 
got the document executed in his favour but 
that is not enough. There is evidence 
that he used to advance monies to his 
brothers-in-law and~that they were indebt- 
ed to him to a certain extent. What their 
actual indebtedness was it is difficult to 
ascertain. The bandi produced by him is 
in no way above suspicion, and the debtor's 
books have not been produced. The Offi- 
cial Receiver is in the unfortunate posi- 
tion that he has to rely upon the evidence 
of the deblor whom he is prosecuting for 
perjury and certain other offences commit- 
ted by him against the Insolvency Law. 
The debtor has given evidence (whether 
it be true or not), tosupport the case of 
the opponent. He has alleged that there 
was a partition between him and his bro- 
thers, and that in pursuance of that partition 
he was made to paya sum of Rs. 14,000 
io theopponent ånd to secure the due 
payment thereof he executed a mort- 
gage on his property. This may or 
may not be true. But on the materials before 
me, 1 am not prepared to hold:that a certain 
sum not less than Rs. 14,000 was due by 
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the family to the opponent. If that is se 
it was open to the opponent to hold the 
insolvent liable forthe whole of that sum 
and to secure himeelf by getting a mortgage 
executed inhis favour. In Musahar Sahu 
their Lordships have 
observed that:— 

“A transfer of property is not'made with 
intent to defraud, defeat or delay creditors, 
within the meaning of s. 63 of the Transfer 


‘of Property. Act, if its effect or object is 


to prefer one creditor to another, even if 


-it is made with the intention to defeat an 
anticipated execution. What the section in- , 


validates is a transfer which removes the 
whole, or a part, of the debtor's properiy 
from the .creditors as a body, to the benefit 
of the debtor.” 

The fact that the insolvent executed the 
mortgage in favour of the opponent with 
the object of preferring him to Harnamdas 


‘or with the object of avoiding the anticipa- 


tion of execution in Harnamdas’s decree, 
is not sufficient. 

"The Official Receiver as representing the 
general body of creditors cannot, there- 
fore, have the mortgage set aside unless he 
shows that it was executed without con- 
sideration and for the benefit of the debtor. 
He cannot for the same fesson have it 


set aside as representing the debtor as: 


mortgage was intended to be acted upon. 
. I must confess that if s.. 53 of the 
Provincial Insolvency Act had applied, 
a good deal might have been said in favour 
of the Official Receiver. But his elaim 
under that section being statute-barred, 
‘have no option but to hold that he has 
failed'to establish a case for setting aside 
the transfer and that thisapplication should, 
therefore, be dismissed. 
' As ‘I am not satisfied with certain 
statements made by the opponent in his 
evidence, I order that each party should 
bear his own cosis. 

P B.A. Appeal dismissed. 

(8) 32 Ind. Cas. 343; 43 1. A 104; 30 M. L. J. 116; 3 
L. W. 207; 20 O. W. N: 303; 14 A. L. J. 198; 19 M. L. T. 
PO) O. L. J. 406; 18 Bom. L. R. 378; 43 O. 521 
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- SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OsIminaL Egviston APPLICATION No. 267 
of 1928. 
February 13, 1929. 
Present:—Mr. Percival, J. C., and 
Mr. Aston, A. J.O. ^ì 
PIR MAHYMED— APPLICANT 
versus 

YACOOB AND ANOTHER— OPPCSITE Parry, 
. Criminal Procedure Code (Act V of 1898, s. 250-- 
Order of compensation—Complaindnt's explanation 
found unsatisfuctory—No finding that case. was 
false and frivolous or vexatious—Order for compen- 

sation, legality of. . 
' Before making an order of compensation under 
S. 250 of the Crirfiinal Procedure Code, the Magistrate 
must strictly follow the procedure laid down therein, 
viz., that he should be of opinion that a case is 
false and either frivolous or vexatious; he should 
then call upan the complainant for his explenation; 
and then after hearing his explanation, record his 
opinion that the case was false and frivolous or 
vexatious. A Magistrate should not make an order 
of compensation merely because the explanation 
given by the complainant is unsatisfactory. 


The mere fact that a Magistrate is trying a case 
summarily. does not justify his omission to record 
the complainant's objections to an order directing 
compensation and such an omission is not a 
mere irregularity’ which, can be cured by s. 537, 
Criminal Procedure Code. 

Application to revise an order of the 
Special Furst ° Class Magistrate, Karachi, 
dated the 23rd November, 1928. 

Mr. P. K. Vaswani, forthe Applicant. 

Mr. C, M. Lobo, Public Prosecutor, for 
the Crown. 


JUDGMENT, 

Percival, J. C.—This is a revision 
application against the order of the Special 
First Class Magistrate, unders. 250, 
Oriminal Procedure Code, directing the 
complainant in this case to pay a sum of 
five rupees to each of the acctis3d as com- 
pensation. 

The complaint was one under e. 323, 
Indian Penal Code, but the evidence of 
the two witnesses whom the complainant 
had ealled did not support him and the 
accused was,no doubt, rightly discharged 
under s. 283, Oriminal Procedure Code. 
Then the learned Magistrate called on the 
appellant to show cause why-he should not 
be dealt with under s. 250, Oriminal Pro- 
cedure Code. The Magistrate thereupon 
observed that th® explanation’ given by 
the complainant was net satisfactory, and: 
then he passed an order eunder s, 250 of the 
Criminal Procedure Code,  * ° 

Now it islaid down ins. 250, cl. (2) that 
“the Magistrate shall record and consider 
any cause which thecomplainant may show” 
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in explaining why an order should not be 
passed under s. 250. Neo doubt, that has 
to be interpreted inthe light of the cir- 
cumstances of each casg; but ŝin this case it 
appears that the complainant had given 
some explanation as to why the case had 
not been proved, viz, he wished to put 
in a,report and call for the Medical Officer 
to give evidence regarding his injuries. 
Even if the leartfed Magistrate was 
justified in refusing to call for further evi- 
dence it appearato me tobe rightthat he. 
should have explained in his order why 
he did not consider that the explanation 
was satisfactory. Merely to say that the 
case is falee and then that the explana- 
tionis not satisfactory does not give the 
Revisional Court sufficient grounds for 
finding whether there are good grounds 
for the orderof  comensation ornot, In 
the somewhat peculiar circumstances of 
this case I think that, although the order 
of discharge was correct, it was not right 
that an order should nave been paesed 
under s. 250, Criminal Procedure Code, 
Theorderis accordingly set aside and 
the compensation, if paid, should be re- 
funded. 

Aston, A. d. C,—I agree.. The pro- 
cedure laid down ins. 25U should, in my 
opinion, be strictly followed, and I am of 
opinion thatthe mere fact thata Magis- 
trate is trying a case summarily does not 
justify his omission to record the com- 
plainant’s objections toan order directing 
compensation and that such an omis- 
sien is nota mere irregularity which can 
be cured bys. 537; see the cases cited in 
Sohoni's Criminal Procedure Code, XII Edi- 
tion, page 621. Iagree with Hay ward, J. O.'s 
judgment in.Minhomal Lilaram v. Emperor 
(L). Quiterapart from this s. 250 shows 
thatthe Court must first be of the opinion 
that a.caseis either falseand frivolous or 
vexatious to justify him in calling upon 
the complainantto show cause why he 
should nob pay compensation. It is 
necessary after hearing complainant’s ex- 
planation that he should still be of the 
opinion that the caso is either false and 
frivolous or vexatious. In the present cass 
the learned Magistrate appears to have 
been of the opinion that thecase waa 
false and either frivolous or vexatious; he 
called upon the complainant for his ex- 
planation and his opinion then was that 
the complainants explanation was un- 
satisfactory. This does not appear tome 


(1) 25 Ind. Gas. 994; 8 S. L. R, 25; 15 Or, L, J, 
8, 
H e 
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to bea sufficient ingredient to enable the 
Court to pass am order under 8. 250. His 
final opinion should have been that the 
case was false and, frivolous or vexatious, 
not that the explanation was unsatis- 
factory. s 

On the merits it appears to me that the 
application made by the complainant 
with regard tothe letters of his witness 
demanding money throw a considerable 
doubt on the evidence of his witnesses, 
which was not of much value either for 
the prosecution or for the defence. There 
remained the evidence of the complainant 
against that of the accused. There were 
-ample grounds for discharging the accused 
for want of sufficient evidence, but the 
record does not seem to me to disclose any 
ground for treating the case as false and 
frivolous or vexatious. 


P. B, A, Order accordingly, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
OngIMINAL Revision APPLICATION No. 201 
or 1928. 
November 19, 1928. 
"Present: —Mr. re S . C., and Mr, Aston, 


: . J. O. 

SHER MAHOMED—Accusap—A PPLioant 
VETSUS 
EMPEROR-Orvrosrrg Party. 

Criminal Procedure Code (Act Y of 1898),s. 190 
(d)(b)j—Inquiry for committal in murder case— 
Witnesses gwing evidence that real murderer is third 
person—Suspension of inquiry“ against accused and 
commencement of inquiry against such stranger, 
legality of —Duty of Committing Magistrate. 

was accused of murder. During the course of 
the enquiry for committal some of the witnesses 
gave evidence that M was the real murderer, 
Though the evidence against S had been fully re- 
corded the Magistrate suspended further proceedings 
against S and decided that proceedings should be 
started against M so that he may commit either Sor 
M after recording the evidence against M also: 

Held,that the procedure adopted, though not 
illegal, was improper, and proceedings against M 
ahould not be started until S was either convicted, 
acquitted or discharged. 

Oriminal revision from an order ofthe 
Resident Magistrate, Rohri. 

Mr. Nihaldos T? Vazirani, for the 
Applicant. 

Mr. C. M. Lobo, for the Crown. 

JUDGMENT.—The facts which give 


rise to this revision application are as 
follows: 


. SHER MAHOMED v, EMPEROR, . 
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A murder was committed on 22nd March 
of this year and one Sadar was challaned 
by the Police. The, case against him was 
heard but in the course of it, tbe learned 
Resident Magistrate, Rohri, found that 
there were three witnesses who said that 
the murderer was not Sadar but the pre- 
sent applicant Sher Mahomed. The learned 
Magistrate thinks that these three witnesees 
are entitled to as much credence as the 
prosecution witnesses against Sadar. He 
is, therefore, proposingto suspend further 
proceedings against Sadar and is directing 
that proceedings on the charge of murder 
should be started against the applicant 
Sher Mahomed, The intention of the 
learned Magistrate is that after recording 
the evidence against Sher Mahomed, he 
will be in a position either to commit one 
or the other to the Sessions Court. 

It is argued that this procedure is not 
legal. But we. are not prepared to hold 
that this procedureis not allowed under 
8. 190 (1) (b), Criminal Procedure Code. At 
the same time, it seems to us that the pro- 
cedure proposed is not suitable. The 
evidence against Sadar has ebeen fully 
recorded and i; is improper that there 
should be any further delay. The evidence 
which the learned Magistrate may record in 


the proceedings against Sher Mahomed 


would not be,strictly speaking, relevant and 
he, therefore, ought to make up his mind 
without having the recourse to them, 

. We, therefore, direct that the learned 
Magistrate should either commit Sadar to 
the Sessions Court or if be is not satisfied 


that there are sufficient grounds for com-: 


mitting him to the Sessions Court should 


discharge him, and that further proceed-: 


ings shodld nct be taken against Sher 
Mahomed until Sadar is either convicted, 
acquitted or discharged. 


A. Order accordingly. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 

Oivin Soir No. 685 or 1925. 
Exgoution APPLiCATiON No 716 or 1928, 
January 7, 1929. 

: E PEONES a Justice Aston, 
A 


KARACHI BANK Lr» ,—DsOREE- 
HorpERS—PLAINTIFFS 


VETSUS 
KHEMCHAND MEWARAM ANDOTBE:8 
—JUDG MENT-DEBTORS—DEFRNDANTG, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
v. 6—Mortgage-desree—Provision authorising decree- 
holder to recover balance personally, legality of— 
Filing of unnecessary application for personal decree, 
effect of. 

It is permissible for a Court in passing a decree on 
a mortgage to drect that the decree-holder shall 
recover from the mortgagor personally any deficit 
which may be found due after the mortgaged proper- 
ty is sold and a provision to that effect can be execut- 
ed when the defic& has been ascertained. 

Jeuna Babu v. Parmeshwar Narayan Mahtha (2), 
followed. 

Keshav Manjia Bhat v. Govind Naga Bhat (1), not 
followed. 4 

A decree-holde- does not forfeit his right to execute 
such a clause by :nerely making an application under 
O. XXXIV, r.Ó, Civil Procedure Cade, ex majori 


cautela. : . 
. Mr E. V. Costelino, for the 
Holders. : 
. Mr. Kodumel Lekhraj, for the Judgment- 


Debtors. 


JUDGMENT.—The dispute between 
the plaintiffs and the defendants in this suit, 
in which the plaintifs sued for asum. of 
Rs. 55,620-12 3 or sale of the mortgaged 
property, and a personal decree, if neces- 
sary, against the defendants 'in'case of a 
deficit, was referred to arbitration and an 
award was passed. Thereafter on 8th 
March, 1926, the Court passed an award 
decree, in- which the decree-holders were 
authorized 1c recover the balance remain- 
ing due to tkem from the person or other 
property of the defendants in case the net 
«proceeds of the cale were found insufficient 
to pay the amount due. 

The property was sold some time prior 
to August, 1928. In August, 1928, the 
decree-holderapplied for attachment and 
pale of the properties belonging to the 
defendants. Subsequently on 7th December, 
1928, on ths application of tha decree- 
holder an order was passed granting the 
decree holder a personal decree against the 
judgment-debtors. i : 

Mr. Kodu-nal (for the defendants) con- 
tends that tie rights, if any, ofthe plaint- 
iffs under the award decree were abandon- 
ed thatthe decree-bolder is in any event, 


Decree- 
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estopped from asserting these rights and 
since the personal decree ubder O. XXXIV, 
r.6,was not granted until 7th December, 
1928, after the present application 
was filed, the appbication is incompetent. 

There appears to have been some doubt 
as to whether a Court in passing a decree 
could make an order that the deficit, if any, 
was to be recovered from the judgment- 
debtogs until such deficit was actually as- 
certained. In Keshav Manjia  Bhat v. 
Govind Naga Bhat (1) the Bombay High 
Court ruled that the proper form for a 
Court to pass was an order that the decree- 
holder should have liberty to apply for a 
personal decree. Their Lordships of the 
Privy Council, however, in Jeuna Babu v. 
Parmeshwar Narayan Mahtha (2), have 
dissented from this view. It isnow permis- 
siblefora Court to direct that a decree- 
holder shall recover any deficit which may 
be found due after the mortgaged property 
is sold. In the circumstances there is no- 
thing invalid inthe form of the award 
decree, and this order that the decree-holder 
should recover the deficit, was an order 
which could be executed, since the 
deficit had been ascertained by the sale of 
the property. This being so there was 
nothing invalid or incompetent in the ap- 
plication which was made. 

As regards the contention that the rights 
of the plaintiffs were abandoned no authori- 
ty has been broughtto my notice that the 
rights under a valid decree can be abandon- 
ed by presenting another application. I 
think the correct view is that the decree- 
holder ex majori cautela applied for a 
personal decree under O. XXXIV,r. 6, also 
and that his rights under the award decree 
remain in existence, As regards the con- 
tention that the decree-holderis estopped, 
itis clear that the present application 
was pending when the personal decree was 
passed on 7th December, 1928. I am of the 
opinion that no estoppel has been establish- 
ed. Inthe circumstances the attachment 
is confirmed with costs. 


A. Order accordingly. 
(1) 75 Ind, Cas.188; A. I. R. 1923 Bom 32; 24 Bom. 
L. R. 813 


(2) 49 Ind. Cas. 620; 47 O. 370; 36 M. L. J. 215; 17 A. 
L. J. 207; 23 C. W. N. 490; 25 M. L. T. 278; 29 C. L.J. 
443; 21 Bom, L. R. 589; 10 L. W. 26; (1919) M. W. N, 
347; 12 Bur. L. T. 805.46 I. A, 294 (P. O.). 
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-MADRAS HIGH COURT, . 
Szoonp Orvin, Appeaus Nos, 1647 ro 1652 
oF 1926. : è 
April 11, 1928. 
Present:—Justice Sir Kumaraswami 
.  Sastri, KT., and Mr. Jitstice Reilly. 
YELAMARTY RAMANNA AND OTBERS 
—DzrzNDaNTS Nos. 2 to 4—APPELLANTS 
versus . 
Sree Rajah SOBHANADRI APPA 
RAO BAHADUR, ZAMINDAR GARU 
AND OTHERS— PLAINTIFF AND DEFENDANTS 


Nos. 1 ro 5—Regspon Ents. 
Madras Estates Land Act (I of 1908), ss. 26, 80,7? 


—Suit for acceptance of ‘patta—Claim for higher rent . 


—Landholder's right to enhance rent without recourse 
to prabea under s. 80, where rent originally fixed 
is low. - 

Under s. 26 (3) of the Madras Estates Land Acta 
landlord is entitled to enhance the rete of rent fixed 
by his predecessor, without the intervention of the 
Court, if the rate originally fixed was lower than 
the lawful rate payable on lands of a similar 
description in the locality at the time of the original 
grant. [p. 339, col. 2,] A 

Section 26 of the Act deals with cases where there 
has been an actual prior rent greater than the rent 
claimed by the tenant and does not deal with a case 
where a ryot is setting up that ab initio the rent 
payable was the lowerrent and that the terms of 
tenancy always had been the lower rent but to be 
increased to the higher rent in certain eventualities. 
[p. 339, col. 1.] 


Second appeals against the decree of 
the District Oourt of Kistna at Masulipatam, 
in A. S. Nos. 373, 362, 379 and 382 to 3x4 of 
1923, preferred against those of the 
Court of the Deputy Collector of Ellore 
Division, in Summary Suits Nos, 319, 333, 
327, 334, 335 and 337 of 1920. 

Messrs. S. Varadachariar and A, Satya- 
narayana, for the Appellants. 

Mr. P. Satyanarayana Rao, for the Re- 


spondents. 
JUDGMENT. 

Kumaraswami Sastri, J.—These 
appeals arise out of suits filed by the 
plaintiff zemindar against the defendants 
tenants under the Estates Land Act fora 
decree directing the defendants to accept 
the patia tendered by him and to execute 
& corresponding muchilika containing the 
stipulations mentioned in the patia. Suits 
were also filed to recover rent. 

The case for the plaintiff is that a proper 
patta was prepared in respect ofthe land 
' specified in the plaint according to the 
practice obtaining in the estate and that 
the defendants declined to accant it and to 
execute a corresponding muchilika. 

The defendants filed a written statement 
stating that the patta was not prepared 
according to the practice obtaining in the 
estate or in the village, that the pattz waa 
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not tendered io them, ghat neither the 
stipulations contained in the plaint patta, 
nor the cist amounts, nor the extent of 
the lands arecorrect, that the cist payable 
to the plaintiff in respect of the snit lands 
was correctly stated in the muchilikas pre- 
viously executed and given by the de- 
fendants and their ancestors and that the 
stipulation for higher rent is* not valid. 
They also raise other minor defences 
which it is not necessary to consider here 
as the only point argued by the appellant 
before us is the right of the landlord to 
elainí a higher rent, 

The contention of the plaintiff before the 
Revenue Divisional Officer.who tried the 
suits was that ihe rates already fixed on 
the suit lands were far too low when com- 
pared withthe rates now existing-on landa 
of similar nature and quality in the 
neighbourhood and that he was entitled 
to claim a higher rent under s. 26 (3) of the 
Estates Land Act. 

The defendants’ case was that what the 
plaintiff really wanted was an enhance- 
ment of the rent, that s. 26 (3) did not 
‘apply and that ihe proper remedy was to 
apply to the Collector under s. 30 for 
enhancement, 

The Revenue Divisional Officer held from 
a perusalof the adangal, and amarakam 
accounts (Exe. G and O series) that the 
rates of rent pravailing on the surrounding 
dry lands were &nnas 13, Rs. 1 3 0, Rs. 1 4-0 
and Rs 1-10-0, whereas the rates of rent 
hitherto borne oy the suit lands ranged 
from annas 5 to annas 10, that no special 
inferiority in the soil_of the suit lands 
had been made out by the defendants 
while the evidence on the plaintiff's side 
showed that they were of the same nature 
and quality as the lends in the neighbour- 
hood, that the contention of the defend- 
ants that the rates already borae by the 
suit lands were normal and reasonable 
Tates were not made out and that the cage 
fell under s. 26 (3) and not under s. 30. 
He held that the plaintiff was entitled to 
recover enhanced. rent for faslis subse- 
quent to Fasli 1329 He also held that the 
terms in the pattas tendered were such as 
were usually entered aad that they were 
not open to any objection. 

Oa appeal the District Judge was of 
opinion thatin this estate specially low 


* rates of rent Were charged -when lands 


were let, for grézing purposes, that tha 


amarakam'and cdangal accounts for the. 


years 1885 to 188s showed that the vil- 
lage holdings were classified as marakasagu 
` i 
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(dry cultivation), and banjar lands and 
that--the lands in suit were. included in 
banjar “class, The learned Judge ob- 
serves: - “In view. of the designation of 
these lands and of the specially low rates 
appertaining to them, there seems no 
doubt that they were appropriated to a 
particular purpose, and that the plaintiff's 
contention is irue that they were reserved 
as grazing lands at a time when the 
pressure on the land for cultivation was 
not so greatas it is now." He also states 
that it was not denied before him that 
the rates of rent now payable were lower 
than- the lawful rates payable upon lands 
of similar description and with similar 
advantages ir the neighbourhood. 

Before dealing with the contentions 
raised it is necessary to refer to the prior 
litigation between the parties. In 1»l0a 
batch of suits was filed under s. 56 of 
the Estates Land Act to enforce the accept- 
ance of certain patias tendered. The tenants 
contended in those cases that banjar lands 
should also ne included in the patta. 
The contention of the landlord was that 
they were not ryoti lands as they were 
let for grazing The Deputy Collector 
held that thé tenants were entitled to have 
the lands ineladed in the patta. On appeal 
the District Judge held that the ryots were 
not entitled to have the banjar lands in- 
cluded in the patta. The learned Judge ob- 
served: “Ths lowness of the rates is strong 
evidence tha; the lands were merely for 
grazing and Æ also is the fact that aspecial 
name is given. The estate in order to get 
a small rent on waste cultivable land was 
allowing it to them for grazing until such 
timeas cultivation should increase and the 
lands be needed." Second appeals were 
filed and the High Court affirmed-the judg- 
ment of the District Judge. The learned 
„Judges (Ayling and Hannay, JJ., observed: 
“As regards the banjar lands, we agree 
“with the District Judge. It is also 
eseon from tha muchilikas that the tenants 
.held these lends on favourable terms from 
.yearto yearsubject to the liability to re- 
Jinquish them whenever any one should come 
‘forward “prepared to cultivate them on 
the usual terms as to rent. A person-in 

occupation of the land in these conditions 
‘cannot be regarded as a ‘ryot’ within the 
„definition in s. 3 df the Act and he cannot 
claim the benefit of s..6(1) in respect of 
„such lande.  . ° c 

. Taking advantage of the rebult of this 
litigation the zemindar filed suits to eject 
the tenants from the banjar lands, The 
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tenents pleaded a right of permanent 
occupaney and denied thgt the suit lands 
were banjar lands, and raised various 
other contentions. The District Munsif 
before whom the ejectment suits came on, 
held thatthe tenants and their predecessors- 
in title have from time immemorial been 
using the lands for cultivation, that they 
had occupancy right in the lands, that the 
banjar clause in the patas and -‘muchilikas, 
even, if it applied to the suit lands, was 
invalid and that the defendants could not 
be ejected from the lands. He held that 
ihe previous litigation in the Revenue 
Court did not render the matter res judi: 
cata. On appeal the Subordinate Judge 
confirmed this decision. Second appeals 
were filed in the High Court and the 
learned Judges (Sadasiva Iyer and Spencer, 
JJ.,) were of opinion that the previous 
decision of the Revenue Court did not 
render the matter res judicata, and dis- 
miesed the second appeals 

` The question whether s 26 (3) applies so 
as to entitle the landlord to claim a higher 
rent without having recourse to proceed- 
ings under s. 30 depends mainly upon 
the question of fact in this case as to the 
circumstances under which the low rates 
were originally fixed in respect of these 
lands. . 

Both the Courts have found that the 
rents originally fixed were low and are at 
present much lower than the rents for the 
adjacent lands of the same quality. 

Section 26 (1) relates to enhancement of 
rent originally fixed at a lower rate in 
consideration of bringing waste land into 
cultivation’ or of making improvement 
upon the holding and it provides that 
such rents shall not be liable to enhance- 
ment during the period for which such 
lower rate is payable by contract or custom 
so long as the  ryot shall substantially 
fulfil the terms upon which and the pur- 
poses for which such lower rate was 
allowed. Clause (2) provides that after 
the expiry of the period for which such 
lower rate of rent is payable or if the 
terms upon which and the purposes for 
which such lower rate was allowed have 
not been substantially fulfilled, the land- 
holder shall be entitled to the full rate. ' 
Clause (3) runs as follows: “Except as 
provided by sub s. (1).no rate of rent at 
“which land may have been granted by..a 
landholder shall be binding upon the 
person entitled to the rent after the life- 
time ofthe landholder if such rate is lower 
than the lawful rate payable by the ryo 
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before the date of the grant upon the 
land or upon: land of similar description 
and with similar*advantages in the neigh- 
bourhood." Section 30 provides for cases: 
which do not fall ander s. 26 and where: 


the landlord wants to enhance the rent, 


under that. section the landholder. has. to 
file a suit before the Collector to enhance 
the rent and can only rest his claim to 
enhancement on the 

in the section. : 
, In Karuppa Goundan v. Narayana*Chet- 
tiar (1) it was held that except in cases 
where a- prior landholder had- consented 
to a lower rate for any of the reasons 
specified in s. 26 (1) of the Estates Land 
Act, 1908, a succeeding landholder was 


not bound to accept the lower rate but ` 


can enforce the lawful rate payable by the 
ryot prior to the date of the grant on such 
lower rate, mee 

` In Para Dekkan v. Ameeruddin Sahib 
(2) it was held that where the lower rate 
was on account of the fact that certain 
portions of the lands were saliné or un- 
cultivable, .the ryots were entitled.to con- 
tinue to pay the lower rent so long as 
the land remained saline. Sir Walter 
Schwabe, C. J., observed: “Section 26 is.deal- 
ing with cases where therehas been an actual 
prior rent greater than the rent claimed 
by the tenant and does not deal with a 
case where a ryotis setting up that ab 
4nitio the rent payable was the lower rent 
‘and setting up that the terms of tenancy 
always had been the lower rent but to be 
increased to the higher rent in certain 
eventualities. In my judgment, it makes 
no difference that in various documents it 
is described asa higher rent reduced to a 
lower amount, those eventualities not 
-having happened.” Wallace, J., observed: 
"I only wish to say as regards the inter- 
pretation of s. 26 (3) that it does not seem 
to me that ‘the lawful rate payable’ is 
necessarily or invariably the faisal rate 
fixed by Government, but may be a contract 
rate on which the occupancy is based. 
This is a matter which has to be proved, 
and in this case, on the evidence, it 
appears to me that the lawful rate payable 
was the contract rate, viz. Rs. 121-3, a 
permanent deduction from what would 
have been the rent if the whole land was 
eultivable having been allowed because it 


- (1) 45-Ind. Oas. 408; 7 L. W. 376; (1918) M. W. N? 
183; 24 M. L, TT, 35. 
,Q) 72 Ind. Cas 13l; 1T-L-W; 109; A. LR,.1983 
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was saline and so ltng as it remained 
s0.” e RURE 

n Rajah of Venkatagiri v. Ayappa 
Reddy (3) it was held that land taken for 


Seshayya Garu v. Rajah of Pittapur (4). 
In :Battina Appanna v. Yarlagaddg 
Venkataramalinganna (5) it was held that 
an extra payment claimed for additional 
adyantages is not necessarily an enhancé- 
ment and that where new circumstances. 
came into existence which required new 
adjustments there was no question of 
enhancement. j 
Section 26 (3) refers to .cáses where the 
rate fixed is lower than the lawful rate 
payable by the ryot before the date of the 
grant upon the land or upon land of similar 
description and with similar advantages in 
the neighbourhood It is not shown by the 
appellants that s. 26 (1) applies and' that 
theletting was for purposes mentioned in 
cl. (D; whai we have tosee is whether the 
conditions in proviso 3 are satisfied. 
Upon this question the findings of both 
the Oourts which I have already set out 
show that the rent for these lands is lower 
than the lawful rate payable for lands of 
similar description. Thefact that under 
the original grant thetenants had to give. 
up these lands if there were applications 
forcultivation by others and the findings 
in the first batch of appeals which raise the 
question whether these lands should be 
includedin thepattas or not support the 
view of both the lower Oourts in the pre- 
sent case; and unless the defendants can 
Show that the rente on the suit lands are 
normal and reasonable end bring the case 
under s 30, the landlord's right is clear to 
enhance therent without the intervention 
of the Court. Itis argued for the respond- 
ent that the decision in the first batch of 
appeals renders the question as to the 
nature of the lands res judicata as both 
these suits and the present suits fell 
exclusively within tho jurisdiction of the 
Revenue Courts. For the appellants it ig e 
contended that as the decisions of Civil 
Courts are binding on the Revenue Courts 
the decision in the second batch of suits to 
eject renders the question that the lands 
© e 


(3) 2LInd, Cas.932; 38 M.738; 14 M.L. T. 405; 
(1913) M, W.N. 919; 25 M. L J. 578 


á (9 34 Ind: Cas, 780; 31M. L. J. 214; 3 L. W. 485; 


(5) 42 Ind, Cas, 464; 33 M, I, J. 355; 6 L, W, 449, 
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were ryoti lands with right of permanent 


occupancy rés judicata. It is also argued that 
where there aretwo decisions the second is 
the decision to govern the question of res 
judicata, Itis alsoatgued that though the 
‘states Land Act expressly makes the 
decision of Revenue. Courts binding on 
Civil Courts the previous state of the land 
that the decision of the Civil Oourts is 
binding on the Revenue Courts has not been 
affected. 

Tt is unnecessary to go into this question 
as from either point of view the respond- 
ent on the fact is entitled to succeed. If 
the lands were originally banjur lands let 
for purposes of, grazing it is clear from 
the authorities that the grazing fees .charg- 
ed would not berent and the lands would 
not be ryoti lands, and neither s, 26 nor 
s. 30 would-apply. If the effect of the 
decision in the second batch of appeals 
is that these lands were ryoti lands, 
then the findings of both the Courts 
that the rents were lower than the law- 
ful rate of rent payable upon land of 
similar description and with similar ad- 
vantages in the neighbourhood entitle 
the landlord to enhance the rent. 

Mr. Varadachari argues that there is no 
evidence to show that the rents originally 
fixed were lower than the rate of rent pay- 
able by the ryot before the dateofthe grant 
upon the land or upon land of similar 
description and with similar advantages in 
the neighbourhood. Both the lower Courts 
have relied on the adangal and amarakam 
accounts (Exs. Gand O series) and on 
the terms of the previous pattas which 
provide for the ryots giving up the banjar 


lands if required for cultivation by other . 


people. Both the Courts also find that the 


lands in question are of the same quality : 


as the adjoining lands and that the rent is 
lower. I cannot say that there is no 
evidence on which both the Courts 
acted in coming to the conelus' on which 
they did. r , 

The appeals fail and are dismissed with 
costs. | 

Reilly, J,—1 agree. 


Y. N. Y. Appeal dismissed, 
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: MADRAS HIGH COURT. 
Civiu Appwat No. 217 oF 1924. 
September 24, 1928, 

Present :—Mr. Justice Devadoss and 
Mr. Justice Walsh. 
YELAMANOHILI PITOHAYYA 

—PLELAINTIFF—À PPELLANT 


versus 
YELAMANCHILI RATTAMMA 
AND ANOTHER— DSFENDANTS— RE-PoN DENTS 

Civil Procedure Code (Act V of 1908), O.I, r. 10— 
Suit bY benamidar—Addition of real owner as party, 
whether permissible—Benami transactions and trusts 
compáred. À 

Where a benamidar brings a suit the result of 
which is likely to prejudice the right of the real 
owner, the Court is not debarred from making the 
real ownera party, if it thinks that his presence is 
necessary for the proper determination of the suit. 
(p. 342, col. 1.] 

The cardinal distinction between a trustee as. 
known to English Law and a benamidar lies in the 
fact that a trustee is the legal owner of the pro- 
perty standing in hisname and the cestwi que trust 
is only a beneficial owner, whereas, inthe case ofa 
benami transaction, the real owner has got the 
legal title though the property is in the name of the 
benamidar. [p. 341, col. 1.] 

Appeal against a decree of the Court 
of the Subordinate Judge. M:sulipatam, 
dated the 10th November, 1923, in O. S. No. 
26 of 1922. 

Messrs. A. Krishnaswami Ayyar and Ch, 
Raghava Rao, for the Appellant. 

Messrs. N. Rama Kao and S. Varada- 
chariar, for the Respondents. 


JUDGMENT.—The plaintiff has pre- 
decree of 
the Subordinate Judge of Masulipatam 
dismissing his suit on a mortgage-deed 
executed by the Ist defendant. The plaint- 
iff's case is that he lent Rs. 1,75U on the 
mortgage of property belonging to the Ist 
defendant, a Hindu widow, and that she 
did not pay anything towards the mort- 
gage amount and that he is entitled to a 
decree against her. . The Ist defendant's 
case is that the money lent onthe mort- 
gage belonged io Kottayya, her sister's 
husband and that the plaintiff is only a 
benamidarand is not entitled to a decree 
against her. Kottayyaapplied to the Oourt 
to be made a party to the suit and the 
Subordinate Judge directed him to he 
added as the 2nd defendant tothe action. 


- Kottayya’s case is that the plaintiff is a 


benamidar for him and that he paid 
Rs. 1,750 forthe plaint mortgage and the 
plaintiff, therefore, not entitled toa decree 


- The Subordinate Judge upheld the conten- 


tion of the 2nd defendant and dismissed 
the suit. Hence this appeal. . 
The first contention of Mr, Krishnaswami 
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Ayyar for the appellant is that the lower 
Court had no power to make the 2nd de- 
fendant a party tga suit on a mortgage 
and to try the question whether the mort- 
gages is a benamidar for some one else. 
His argument is that, granting that the 
plaintiff isa benamidir, he is a trustee 
and the.cestui que trust or the beneficial 
' owner cannot intervene in a suit in 
which the trustee is seeking to enfercea 
legal remedy against a third person in 
respect of the trast property and that 
O.1, r. 10 of the Civil Procedure Oode 
has no application to a case like the present. 
When a person acquires an interest in 
property with his funds in the name of 
another for his own benefit the latter is 
called a benamidar. A benamidar is nota 
trustee in the strict sense of the term. 
He has the ostensible title to the property 
standing in his name but the property 
doas not vest in him but is vested in the 
realowner. Heisonly a name lender or 
an alias forthe real owner. The cardinal 
distinction betweena trustee as known 
to English Law and a benamidar lies in 
the fact that a trustee is the legal owner 
ofthe property standing in his name and 
the cestui que trust is only a beneficial 
owner, whereas,in the case of a benami 
transa3tioa, the real owaer has got the legal 
title though the property is in the name 
of the benamidar. Itis well-settled that 
the real owner could enforce his remedy 
in respect of property standing in the 
name ofa benamidar without reference to 
the latter. If a mortgage stands in the 
name of a benamidar, the person for 
whom the mortgage was obtained could 
sue on the mortgage, and the same rule 
applies to other transactions except those 
forbidden by law. The benamidar ` has 
some of the liabilities of a trustee but 
not allhis rights. When the benamidar 
is in possession of the property standing 
io his name, he is in a sense the trustee 
for the real owner. Lt is well-settled now 
that a benamidar can sue in his own 
name. He ean give a discharge to an 
obligor, who, not knowing the real natune 
of the transaction, bona fide paya him 
the amount duefrom him. The benamidar 
incurs no obligation if he does not prc- 
tect the property standing in his name, 
A trustee is liable for neglect in safe- 
guarding the interests of the trast by not 
taking reasonable care with it such as a 
prudent man would bestow in his own 
affairs but I am not aware of any case 
in which a mere 
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liable for failure -to sue for recovery of 
money due on a bond standing in his 
nams, Abenamidar has no interest at all 
in the property or trahsaction standing in 
his name. If acontract is entered iuto in 
his name, he is not the contracting party. 
Bipeen Beharee Chowdhury v. Ramzhunder 
Roy (1). In Petherperumal Chetys: Muniandy 
Servat (2) Lord  Atkinson,. quotes with 
approval the following passage from Mayne's 
Hindu Law, 7th Edition, para 446; —" Where 
a transaction is once made out to bea mere 
benami, it is evident that the ben amidar ab- 
solutely disappears from the title. His name 
is simply an alias for that of the person 
baneficially interested”. A benamz transac- 
tion does not create the relation of trustee 
and cestui que trust." See Umasundari Dast 
v. Dwarkanath Roy. (3). A person dealing 
with & benamidar bona fide without the 
knowledge of the real nature of the transac- 
tion would be protected on the principle of 
the law of estoppel. As the real owner 
held out to the word that the benamidar 
was the real owner, be could not com- 
plain if.other people bona fide dealt 
with the owner of the ostensible title as the 
real owner. The principle is &mbodied in 
s. 41 of the Transfer of Property Act. © 
Mr.Kirshaswami Ayyar relied strongly 
uoon Vaitheeswaralyer v. Srinivasa Raghava 
Iyengar (4)as supporting his contention 
that ihe benamidar is a trustee in the 
full sense of the term. What was decided 
in that case was that a benamidar could 
sue to enforce the mortgage standiag in 
his name and that the real mortgagee need 
not ba a party. There was a conflict of 
opinion as to the right of a benamidar 
to suein hisown name anda Fall Bench 
ofthis Gourt following the decision in 
Gur Narayan v. Sheo Lal Singh . (5) held 
that a benamidar could sue on & mortgage 
standingin his name Ia Gur Narayan v. 
Sheo Lal Singh (5) it was held by tne Privy 
Gouncil that: ‘an action could be maing 
tained in tha nane of the benamider in 
respect of the property, thouga tue bene- 
ficial owner is not a party to it.” Mr. e 


(D 14 W.R 12 at p. 15; 5 B. L. R. 234. 
(2) 35 O. 551; 12 Q. W N. 532; 5 A, L. J. 290; 7 O. L. 
J. 528; 14 Bur. L. R.108; 10 Bom. L. R. 590; 18 M. 
L J. 277, 4 M.L. T. 12; # L. B. 268; 35 LA. 98 
P.C). 
| (3) Jp. L. R. A. 00284: 21 W. R. 2. 
(4) 50 Ind. Oas. 309; 42 M. 213; 36 M. L. J. 296; 
9L W. 362;°25 M. L.T. 351; (1919) M. W. N.299 
T. B.). 
C 49 Ind. Cas. 1; 46 0.566; 46 I. A. 1; I7 A. L.J. 
6; 36 M. L. J. 68; 9 L. W. 335; 33 0. W. N. 5921; 1U. P, 
(P. Q) 1; 12 Bur, L. T. 122 (P. C.) 
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-Krishnaswami Ayyar's argument is that 
Jas the benamidar could sue in his own 
,rame,it isnot open to the Court to make 
. the real owner a party to the action. The cases 
` Vaitheeswava Iyer v. Srinivasa Raghava 
Iyengar (4), Gur Naryan v. Sheo Lat Singh 
-(5), do not support his contention. They only 
decided that a benamidar could bring a 
suitin his own name without making the 
, real owner a party. But a Oourt could 
make the realownera party*if it thinks 
that his presence is necessary for the proper 
determination of the suit. In a case 
where the obligor pleads that he paid what 
was due from*him tothe real owner, the 
benamidar would be bound by such pay- 
ment and if he bringsasuit ignoring the 
payment, the defendant could ask the 
Court to make the real owner a party. 
. Where&  benamidar brings a suit the 
result of which is likely to prejudice the 
right ofthe real owner, the Oourtis not 
, debarred from making the real owner a 
party. Order I r. 10 gives & discretion to 
the Court to order "thatthe name of any 
person who ought to havejoined, whether 


as plaintiffeor defendant, or whose presence ' 


before the Court may be necessary in order 
.to enable the Court effectually and com- 
. pletely to adjudicate upon and settle all 
the questions involved in the suit, be 
added"..In Gur Narayan v. Sheo Lal 
Singh (5) relied upon by the appellant, 
their Lordships observed: “It was open 
to him (meaning the real owner) to apply 
to bejoined in the action; but whether 
he is made a party or not, a proceeding by 
.or against his representative in its ulti- 
mate result is fully binding on him.” It is 
to the interest of the real owner to protect 
his rights when he thinks thaé the action 
of the benamidar might prejudice him. 
As the benamidaris only an alias for the 
-real owner, the real owner could always 
step in and say that he is the person who 
“is entitlel to the property or contract 
standing in the name of the benamidar. 
The lower Court was justified in making 
the 2nd defendant a party in the circum- 
stances of the case and we find against 
the appellant on this point. . 


[The rest of the judgment isnot material for the 

purposes of this report:—Ed.] - por Ne 
INT ae . Appeal dismissed, . 
St eon CORSA a 


MADRAS HIGH COURT. 
BEOOND Orvin Arpaat No. 740 or 1925. 
August 2, 1928. 

Present s—Mr. Justice Reilly. 
BOLISETTI VENKATANARYANA 
AND ANOTHER— DEFENDANTS— 
APPELLANTS 

versus s 
VEKKALAGADDALAKSHMI 

PÜNNAYYA ANDOTHERS— PLAINTIFFS— 

$5 . RESPONDENTS. 

Contract—Breach—Damages, measure of —Accept- 
ance of delivery beyond time fixed, effect of—~ 
Agreement with Government not to sell above a certain 
price, effect of. 

In a suit for damages for breach of contract for 
delivering of paddy, the damages must be ¢alculat- 
ed' in the ordinary way on the market price on 
the date of breach at the place of delivery. The 
circumstance that on the material dates, there was 
food control by the Government in force and the 
purchasers when obtaining a license for the transport 
of the paddy covered by the contracts from the 
place of delivery, gave an undertaking to the 
Government Officers concerned that they would not 
sell it at a price above what would bring them 
a particular rate of profit cannot be held to limit 
iy quantum of damages to that rate; [p. 343, col, 


Where a party to & contract goes on making 
deliveries towards the contract afterthe ‘time fixed 
for the same, it might mean that although he was 
in default, he chose to treat the contract as sub- 
sisting and went on making deliveries or that the 
other party at his request, express or implied, was 
wiling to wait for delivery and to accept delivery 
after time, though long delayed. It is opento the 
other party in such acase to refuse to take delivery 
beyond a date fixed by him and damages should 
then be calculated on the market price as on that 
day. [p. 344, col. 1.] 

Second appeal against a decree of the 
Court ofthe Subordinate Judge, Guntur, 
in A.S. No. 18 of 12724, (A. 8. No 234 of 
1323, District Court, Guntur, preferred 
against that of the Oourt of the 
Principal District Munsif, Guntur, in O. S. 
No. 1512 of 1920. 

Messrs. T, V. Venkataram Aiyer and T. 
V. Ramanatha, Iyer, for the Appellants. 

Mr B. Somayya, for the Respondents. 

. JUDGMENT.—This suit deals with 
two contracts for the delivery of paddy of 
various kinds by the defendants to the 
plaintiff. The contracts are represented 
by Ex. O, dated 21st January, 1919, and 
Ex.B dated 2nd June, 1919. At this stage 
ofthe litigation it isnot disputed that the 
defendants failed to complete the delivery 


-of the paddy required undér either of these 


contracts and that the plaintiffs are, there- 
fore, entitled to some damages. But it has 
first been contended by Mr. Venkatarama 
Iyer for the defendants that the damages 
must be limited in the special circum- 
stances of this case ‘to four annas a bag. 
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It appears that at the dates of these con- 
tracts and at all material dates food-control 
by -the Government was in force in this 
Presidency, and ite also appears from Ex. 
VL series that the plaintiffs, when obtain- 
ing a license for the transport of the paddy 
covered by these contracts from Repalli, 
where it was to be delivered, to Guntur, 
where they then intended to millit, gave 
an undertaking tothe Government, Offi- 
cers concerned that they would not sell it 
at a price above what would bring them a 
profitof four annas a bag. It has not been 
suggested for the plaintiffs before me that 
they had any right to disregard that under- 
taking and it is, therefore, contended for 
the defendants that in respect of the paddy 
concerned in these contracts instead of 
looking to the market price for the purpose 
of fixing the damages the lower Oourts 
should havelimited the damages to four 
annasabag The answer given by Mr. 
Somayya forthe plaintiffs to that conten- 
tion is that though the plaintiffs undertook 
not tosell at a price higher than that 
which would give them a profit of four 
annasa bagifthey transported the paddy 
from Repalli to Guntur there was nothing 
to prevent them from giving up the idea 
of transporting the bags to Guntur and 
selling them at Repalli. and, so far as the 
evidence goes, that appears to be correct. 
Even if the wholenumber of bags covered 
by these contracts had been deliver:d by 
the defendants at Repalli, the plaintiffs 
were under no obligation to transport them 
to Guntur, and, therefore, they could have 
sold them at Repalli at the market prica. 
That being so,I think it is clear that the 
damages must be calculated in this case 
in the ordinary way on the market price at 
the place of delivery, 2 e., at Repalli. 

Mr. Venkatarama Iyer's next contention 
is that the lower Oourts have gone wrong 
in fixing the 22nd November, 1919, as the 
date in respect of which the damages should 
be calculated. The learned Subordinate 
Judge hae stated in his judgment that the 
time for performance of these contracts and 
the connected contract represented by Ex. 
A was one week from the dates of the con- 
- tracts, and Mr. Venkatarama Iyer has sug- 
gested that that statement is not incorrect. 
But, when we look at the contracts, we 
find that no'time is fixed except in Ex. A. 
Exhibit A was madea considerable time 


after Ex, O and afew days before Ex. B. - 


But apart from the fact that one week is 
fixed as the time for performance in Ex. A 
there is no evidence that the timefor per- 
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formance in respect of thé other two con* 
tracts was to be à week or any particular 
time, and I cannot see any justification for 
a finding that the time for the perlormanoce 
of the two contracts with which we are now 
concerned wasaweek. That being so, it 
is clear that the defendants had to perform 
their part within a reasonable time. It 
will be convenient for the moment to deal 
with the two contracts separately. Exhibit 
B was executed on the 2nd June, 1919. The 
date which the plaintiffa give as the date 
in respect of which they calculate their 
damages is the 22nd November, 1919.1 do 


-not think it ean be seriously contended 


that, unless there aresome special circum- 
Btances the period from the 2nd June to 
the 22nd November, 1919, can be taken as 
a reasonable time for the performance of 
that contract. In ordinary circumstances 
a reasonable time for the performance of 
such contract would have expired long 
before November. Mr. Venkataramaiyer, 
relying upon Muthaya Manigaram v. Lakku 
Reddiar (1) contends that the plaintiffs had 
no right to extend of their own accord 
and for their own purposes the time for 
performance of the contract*to so late a 
date as the 22nd November, and so make 
the defendants liable for & higher rate of 
damages, lthinkitis quite clear that the 
plaintiffs could have no such right. But it 
does not appear to me that they tried to do 
anything of that sort. This is not a case 
of the plaintiffs lying by for along time 
and then suddenly saying on a date when 
the prices had risen that they would treat 
the contract as broken. It appears thatthe 
defendants went on making deliveries 
under the contract, Ex. B,in August, Sep- 
tember, and October, and lastly on the zlat 
November, 1919, and those deliveries the 
plaintiffs accepted towards the contract. 
At one stage of his argument Mr. Venkata- 
rama Iyer, contended that those could not 
be treated as deliveriestowards this contragt 
and pointed out that the defendants, on 
the contrary, maintained that they nad on 
the 16th June, 1919, by Ex. XII (c), 
declared that they would nolonger perform 
the contract. That letter Ex. XII (c), was 
found by the District Munsif to be a fabri- 
cation and the learned Subordinate Judge 
has found on the first point which he dis- 
cusses inhis judgment that these con- 
tracts were not cancelled by. the defend- 
ants. That being so, I think we must take 
it thatthe deliveries made by the defend- 


(1) 14 Ind. Cas. 255; 37 M. 412; 11M. L. T. 301 
(912) M. W. N. 436; 22 M. L. J, 413. 
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ants after June, were towards this contract. 
It is not suggested that there was any 
subsequent contract between the parties, and 
if the deliveries were not towards the per- 
formance of this contract, then there was 
no agreement, so far as we can see between 
the parties about the price or any other 
-conditions of the transaction. If. we take 
it, as I think we must take it, that the de- 
fendants went on making deliveries towards 
this contract and the plaintiffs went on ac- 
cepting them up to the Zlst November, 1919. 
Whatis the properinference from that inthe 
circumstences of the case ? It might mean 
that there had been come definite agree- 
ment between the parties to extend the 
time for delivery, but that has not been 
suggested on either side. It might mean 
that the defendants, although they were 
in default, chose to treat the contract as 
subsisting and went on making deliveries 
as in Ashmore & Co. v, Cox & Co. (2). Or it 
might mean that tbe plaintiffs atthe re- 
quest express or implied of tle defendants 
were willing to wait for delivery and to 
accept delivery after time, though long de- 
layed. The circumstances then would be 
similar to those in Ogle y Earle Vane (3). 
ltbink it is quite possible and reasonable 
to draw either of, the last two inferences 
mentioned from the facts of this case and 
either issufücient for the plaintiffs’ pur- 
pose. Mr, Somayya for the plaintiffs urged 
that the proper inference is that the plaint- 
ifis were willing to wait at.the implied_re- 
quest of the defendants until ihe 21st No- 
vember, and up to that date continued to 
take delivery. Ifthat is so, then there 
would be nothing unjustifiable in the 
plaintiffs, after waiting so long, saying on 
ihe 22nd November, that they would wait 
no longer and that they put an end to the 
contract on that date; and that was what 
they did by Ex. D. lf they did that, then 
the date for the calculation of damages 
would be the date fixed, by the District 
*Munsif and the Subordinate Judge, namely, 
the 22nd November, 1919, cf. Ogle v.. Earle 
Vane (3) and Brandt & Co. v. Morris & Co. 
(4). I see no sufficient reason, therefore, 
to interfere with the decision of thé learn- 
ed Subordinate Judge in respect of this 
contract so far asit turns on the date for 
the calculation ofe damages. THe same 
principles must be applied to the contract 


o 
(2) (1899) 1 Q B 436; 68 L. J, Q. B. 72; 15T. L. R, 
55; 4 Com. Cas. 48, 
(3) (1867) 2 Q. B 275; 7B, & 8. 855; 36 L.J, Q. B, 
17515 W. R. 564. 
(4) (1917) 2K. B, 784; 117 L_T. 1961 
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represented by Ex. ©. Thatcontract was 
made on the?2lst January, 1919, but the 
defendants went on making deliveries 


. towards it until the Stk November, 1919, 


The plaintiffs were entitled to put an end 
to that contract, as they did on the 22nd 
November, and to claim damages calculat- 
ed on that date. 

lt was urged at one gtage that a mistake 
had been made in taking the market price 
at Guntur for the calculation of damages, 
instead of the market price at Repalli, 
which was admittedly the place of delivery. 
But, when weexamine the evidence of P. 
W. No. land read it with Exs. Dand 1V,- 
it is clear  ihat what is claimed 
in the plaint is damages calculated 
onthe market price at Repalli i. e., 
at the place for delivery, which would be 
correct. The disposes of the appeal. 

The plaintiffs have putin a memoran- 
dum of objectionsin regard tosome bags 
out of the number tobe delivered by the 
defendants which they authorised the 
defendants to sell to a ‘pcor fund’ at a 
lower price. The Subordinate Judge finds 
thatthe number ofthcse bags was 130 in- 
stead of 125 es stated by the plaintiffs. 
That is a finding of fact, with which I 
cannot interfere. In respect of there 130 
bags, the learned Subordinate Judge has 
said that the defendants are entitled tothe 
difference between the contract price at 
which they were tobe delivered to the plaint- 
ifis and the market price at the time when 
they were delivered to the Poor Fund 
authorities. That I think is an obvious 
mistake. The defendants were bound to 
deliver those bags to the plaintifs at the 
contract price. The plaintifis as an sctof 
charity at the suggestion of the Tabsildar 
agreed that these bags should be delivered - 
not to them, but tothe Poor Fund author- 
ities ata slightly lower price, which the 
defendants received. It is obvious that 
what the defendants are entitled to on this 
account is the difference between ike price 
which they received from the Poor Fund 
for thcse 130 bags and the price which they 
were entitled to receive under the ccn- 
tract from the plaintifis. That appears to 
be two annas a bag, as allowed by the Dis- 
trict Munsif. 

The appeal is dismissed with costs and 
the memorandum of objectiohs allowed with 
coste, 
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MADRAS HIGH COURT. 
SramP HerEsENCES Nos. 7968, 7971 AND 
7914 or 1927. 

Februthry 29, 1928. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Jackson. 

A. MAHALINGA KUDUMBAN 
AND OTHEES—ÜLAIMANTS—À PPELLANTS 


] WETSUS | 
THEETHARAPPA MUDALIAR* 
— ÜLAIMANT— RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 30, 54— 
Reference by Land Acquisition Officer—Decision of 
Sub-Judge on reference, whether decree—Appeal, 
competency of—Subject-maiter of appeal less than 
Rs. 5,000—Forum of appeal, District Court or High 
Court—Court-fee  payable—Court Fees Act (I of 
1870), s. 8, Sch. I, Art. 1. 

In proceedings under the Land  Aequisition 
Act for the acquisition of certain inam lands, the 
Land Acquisition Officer passed an award and 
referred the claims of the contending claimants to 
the Civil Court under s. 30 of the Act and the Sub- 
ordinate Judge held that the tenants had no occu- 
pancy rights inthe land and thatthe whole of the 
amount of compensation should be paid to the 
inamdar, on appeal by the tenants: : 

Held, (1) that the appellants’ claim to a portion of 
the award was a civil right and there was a decision 
affecting their right which amounted to a decree 
within the meaning of s. 2, cl. (2) of the Civil Pro- 
cedure Code and an appeal was, 
petent against it; [p. 347 col. 1.) 

(2) that where the amount involved was less than 
Rs. 5,000 the appeal lay to the District Court and not 
tothe High Court; |p 347. col. 2.] 

(3 that s. 8 of the Court Fees Act was inappli- 
cable to the case since the appeal was not against 
ihe award and the Court-fee was the ad valorem fee 
calculated under Art.1 of Sch.l of the Act on the 
amount under appeal, [p. 348, col. 1.] f 

Appeal sought to be preferred against 
an order ofthe Court of the Subordinate 
Judge, Tuticorin, dated the 21st December, 
1928. 

Mr. V. Narayanan, for the Appellants. 

Mr. S. Muthiah Mudaliar, for the Res- 
“pondente. 

The Government Pleader, for the Govern- 
ment. 

JUDGMENT.-—-These appeals arise 
out of Land Acquisition proceedings in 
the Tinnevelly District. Some inam lands 
were acquired under the Land Acquisition 
Act and the Land Acquisition Officer 
passed an award and referred to the Civil 
Oourt under s. 3U the claims of the ¢on- 
tending parties, The inamdar alleges that 
he is entitled to the land and notto the 
melvaram only and ‘claims the whole of 
the award. A number of tenants, alleging 
that they have occupancy right in the land 
acquired claimed a portion of the amount 
awarded as compensation. ‘The Sub- 
ordinate Judge, Tuticorin, held that the 
tenants had no oceupancy right in the 
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land and that the whole of the amount of 


compensation should be paid to the- 
inamdar. The tenants have- preferred 
these appeals. The office asked for 


directions from the Admission Court as 
regards the amount of Court-fee payable 
onthe memorandum of appeal in each 
case and as regards the maintainability 
of the appeals in the High Court. One of 
us sitting in the Admission Court ordered 
notice to th8 Government Pleader and to 
the respondent and directed that the 
appeals be posted before a Bench of two 
Judges as the questions raised were of 
general importance. Mr Mithiah Mudaliar 
who appears for the respondent raises 
the further point, that no appeal lies 
against theorder of the Subordinate Judge, 

Three questions arise for decision: — 

(1) Does an appeal lie against the order 
of the Subordinate Judge? 

(2) If it does, to what Court should the 
appeal be presented? | 

(3) What is the amount of Oourt-fee pay- 
able on the memorandum of appeal? 

Question (1)—Section 54 of the Land 
Acquisition Act of 1894 provides for an 
appeal to the High Court from the award or 
any partof the award of the Court in any 
proceedings under this Act. In Rangoon 
Botatoung Co., Ltd. v. Collector of Rangoon 
(1) their Lordships of the Privy Council held 
that no appeal lay to His Majesty in Council 
from a decision of the Chief Court of Lower 
Burma ona reference to that Court by 
the Collector of Rangoon in proceedings 
under the Land Acquisition Act. Lord 
Macnaghten in delivering the judgment 
of the Privy.Council observes: “A right of 
appeal from any decision of any tribunal 
must be given by express enactment. A 
special and limited appeal is given by the 
Land Acquisition Act from the award of 
the ‘Court’ to the High Court, No further 
right of appeal is given". The principle 
of the Privy Council decision is that an 
award ismade by the Land Acquisition 
Officer as an arbitrator and an appeal would 
lie against the award as provided by the 
Act and no further. A party who objects 
to the award may ask the Land Acquisition 


-Officer to make a reference to the Court 


under s.°18 and the Court may, for suff- 
cient reasons, increase the award, and the 
amount award by the Oourt becomes 
the award and an appeal’ will lie against 


(1) 16 Ind. Cas. 188; 40 C. 21; 16 O. W, N. 061; 12 M 
L. T. 195; (1912) M. W. N, 781: 16 O, L. J, 245; 23 M, 
I. J. 276; 14 Bom. L. R. 833; 10 A. L. J. 271; 5 Bur, L, 
"T. 205; 6 L, B. R. 190; 39 I. A. 197 (P. O.). 
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such award under s. 54. In order to give 
theright of appeal to the Privy Council, Act 
XIX of 1921 was passed adding a sub- 
section tos. 26 and amending s. 54of the 
Land Acquisition Act of 1894. Clause 
(2) added to s. 26 says: "Every such award 
shall be deemed to be a decree and the 
statement efthe grounds of every such 
awarda judgment within the meaning of 
s, 2, cl. (2) and s. 2, cl. (9), respectively of 
the Code of Civil Procedure, 1908”. This 
amendment does not help the appellantzas 
a decision in a reference under a. 30 is not 
an award within the meaning of 5.54. The 
decision of a Court as to the rights of the 
‘contending parties on a reference under 
B, 30 cannot be said to be an award under 
‘tthe Act. After the award has been ‘made 
the Court determines who are entitled to 
the whole or a portion of theaward. As 
's, 54 is not applicable to the present case 
we have to sce whether an appeal lies under 
‘any other provisionoflaw. Itis urged by 
Mr. Muthiah Mudaliar that an appealisa 
creature of the Statute and unless the 
Statute expressly gives it, an appeal would 
not be competent merely by reason of the 
provisions òf the Oivil Procedure Code 
"being followed by the Court in all proceed- 
ingson a referente by the Land Acquisition 
‘Officer, When the claims of the contend- 
"ing parties are determined by the Court 
that decision is binding on them and no 
suit will lie to set it aside. In Bhandi Singh 
v. Ramadhin Roy (2) some persons who 
were parties to Land Acquisition proceed- 
ings asked fora .reference under s. 18 of 
the Aet. They did not appear at the 
hearing of the same and it was struck off. 
It was held that a suit instituted by the 
same personsin the Civil Court for the 
apportionment of the compensation money 
was barred by ss. 102 and 103, Oivil Proeedure 
Qode of 1882. Mookerjee, J., observes at 
‘page 999*; "the party at whore instance 
ethe reference is made under s. lë is 
virtually the plaintiff andif the objection 
relates to the measurement of the land 
and the amount of the compensation, the 
Collector is the defendant" and further 
observes that as these parties were absent it 
was rightly dismissed. In Ramachandra Rao 
y. Ramachandra Rao (3) the Privy Council 
held thata decision of a Civil Court as to 


(2) 10 C. W. N. 991; 2 O. L, 7.959. 

(3) 67 Ind. Cas, 403; 45 M. 520 at p. 329; 30 M. 
154; 26 Q. W. N. 713, 35 O. L. J. 545; 16 L 
(1922) M. W. N.,359; 20 A. L. J. 684; 43 M. L.J 
34 Bom. L. R. 963; A. I. R. 1922. P. O. 80; 49 I. A. 129 
(P. O.. E 
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title on a reference to it pnder the Land 
Acquisition Act was Tes judicata in sub- 
sequent proceedings. They held that the 
decision in such  casese was not an award 
and - disapprovetl of the decisions in 
Trinayani Dassi v. Krishna Lal Dey (4) 
and Balaram Bhramatar Ray v. Sham 
Sunder Narendra (5). Their Lordships 
observe at page330*: | 

"from the moment when the sum has 
been deposited in Court under 8.31, sub- 
8.(2).the functions of the award" have 
ceased; and all that is left isa dispute 
between interested ‘people as to the extent 
of their interest. Such dispute forms no 
part of the award, and it would indeed be 
strange if a controversy between two 
people as to the nature of their respective 
interests ina piece of land should enjoy 
certain rights of appeal which would be 
wholly taken away whenthe piece of land 
was represented by a sum ofmoney paid 
into Court” and they further observe that; 

“Tf the ‘decision was wrong, it- - ought to 
have béen appealed from in due time." 

When there is a litigation in Court 
in which the civil rights. of parties 


are determined, such litigation, though not 


called a suit, yet is a' civil proceeding 
‘and as the Oivil Procedure Code is made 
applicable to such proceedings, unless the 


„right: of. appeal given under the Civil 


Procedure Code is taken away expressly - 


‘it cannot be held that the right of ap- 


peal does not .exist, 


Another argument in favour of the ap- 
pellant is that the term decreeis appli- 
cable to the decision of the Court on the 
rights of the contending parties and, there- 
fore,.an appeal lies against the decision 
under s. 96, Civil Procedure Code. The 
word ‘decree’ according to the Civil Pro- 
cedure Code means “the formal expression 
of an adjudication which wo far as re- 
gards the Oourt expressingit, conclusive- 
ly determines the rights of the parties 
with regard to allor any of the matters 
in controversy in the suit.” It is urged 
for the respondent that there must be 
a suit so that the definition of the word 
‘decree’ may be applied to Land Acquisi- 
ticn proceedings. The word ‘suit’ is not 
defined in the Code and it is difficult to 


. see why the word should, not be applied 


to any contentious proceedingsin a Civil 
Court in which the rights of parties arein 
question and in which the Court is asked 


(4) 6 Ind. Oas. 157; 17 QW, N. 935n. 
(5) 23 O. 526. 
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to determine them. In Hurro Chunder Roy 
Chowdhry v. Sooradhonee Debia (6) Sir 
Barnes Peacock observes: "the word ‘suit’ 
does not necessarily mean an action, nor 
do the words ‘cause of action’ and‘defend- 
ant’ necessarily mean cause upon which 
an action has been brought, or a person 
against whom an action has been brought, 
in the ordinary restricted sense gf the 
words. Any proceeding in a Oourt of 
Justice to enforce a demandis a suit; 
the person who applies to the Court is 
a suitor for relief; the person who defends 
himself against the enforcement of the 
relief sought is a defendant; and the claim, 
if recoverable, is a cause of action.” In 
this case the Subordinate Judge has de- 
‘cided that the amount is payable only 
to the respondent and not to the 
‘appellants. The appellants’ claim to 
& portion of the award is a civilright and 
the Subordinate Judge has given a deoi- 
sion affecting theirright. Such a decision 
is a decree within the meaning of s. 2, 
cl, (2) of the Civil Procedure Code. If it is 
a decree then an appeal lies under s. 96, 
Civil Procedure Code, 

Apart from the question whether the 
decision of the Subordinate Judge amounts 
to a decree or not when proceedings are 
before a Civil Oourt such proceed.ngs are 
governed by the usual procedure applicable 
to such Oourt. References under s. 30 
arə to the Uourt and, therefore, the right 
of appeal given by s. 96, Oivil Procedure 
Oode, unless expressly taken away would 
attach to them and s. 53 which makes 
the Oivil Procedure Code applicable to 
proceedings before Oourts does not take 
away right under the Oivil Procedure Code. 
The law on this point is clearly laid down 
by Lord Haldanein National Telephone 
Co, v. Postmaster-General (7). "When a 
question is stated to be referred to an 
established Court without more, it, in my 
opinion, imports that the ordinary 
incidents of the procedure of that Court 
are to attach, and also that any general 


right of appeal from its decisions likewiee . 


attaches." 

In this connection a reference may be 
made to Parthasarathy Naidu v. Koteswara 
Rao Garu (8) where & Full Bench of this 
Court held that the High Court could enter- 
tain an application unders. 115 against 


(6) B.L.R' Sup. Vol. 985 at p. 990; 9 W. R. 402. 
. (7) (1913) A. C. 546 at p. 552; 82 D. J.K. B-1197; 
109 L. T. 562; 57 S. J. 661; 39 T. L. R.637. 

(8) 78 Ind. Cas. 98; 47 M. 369; 46 M. I. J. 201; 19 L, 
Wi, 402; (19945 M. W. N.972 A. I. R. 1934 Mad. 561. . 
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the decision of a Distriet Judge in an 
election matter. Under s. 57 of the Local 
Boards Act XIV of 1920 a District Judge is 
empowered to determine whether a member 
is disqualified or not underss. .5 or 56, 
Under cl. (2) the decision of the District 
Judge is final. Notwithstanding this 
clause the Full Bench held that inasmuch 
as the District Judge was competent to 
entertain and hear objections under s. 57 the 
High Court could revise his order under 
s. 115, Civil Procedure Oode. The argu- 
ment that ‘District Judge’, was persona 
designata did not find favour with the Full 
Bench. The reference under the Land 
Acquisition Act is to the ‘Court’ and the 
word ‘Court’ is defined as “the Principal 
Civil Court of Original Jurisdiction unless 
the Local Government has appointed some 
other officer to dothe work.” We hold that 
an appeal is competent against the order 
of the Subordinate Judge. -> 

Question IL. The amount involved in 
these appeals is less than Rs. 3,000 and 
an appeal, therefore, under the Madras Civil 
Courts Act liesto the District Court as the 
amount does not exceed Rs.°5,000. It is 
urged that s. 54 provides for an appeal to the 
High Court and the amended section makes 
it clear that an appeal can only lie to the 
High Oourt. As we have held that the 
appeal is not under s. 54 of the Land 
Acquisition Actthis argument is of no avail. 
If the appeal is against the award, that is, 
against the amount of the award, no doubt 
an appeal would lie to the High Court. 
But we are satisfied that itisnot an appeal 
against the award but it is only against an 
order determining thecivil rights of twosets 
of contending parties. It was only recently 
that Subordinate Judges were invested 
with jurisdiction under the Land Acquisi- 
tion Act and at the time when the amend- 
ing Act was passed Subordinate Judges in 
this Presidenzy were not invested with 
jurisdiction underthe Act, and that may 
very probably have been the reason for 


leaving the appeal to the High Court from 


the District Court untouched. £s we hold 
that the order of the Subordinate Judge is 
a decree in civil proceedings the appeal 
must lie to the District Judge as the 
amount involved is legs than Rs. 5,000. 
Question III. e The amount of OCourt-fees 
has to be determined with reference to the 
Court- Fees Act. Section 8 cannot 
apply to this case as this is not an 
appeal against an award, Section 8 refers 
specifically to the amount awarded to and 
the amount claimed by the appellant, 
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There is no dispute here as regards the 
amount of compensation awarded, Section 8 
eanonly apply to cases where the claimat 
claims more than the amount awarded by 
the lower Court. If.s, 8 is not applicable 
the only other provision of the Oourt-Fees 
Act applicable to a case like this is Art. 1 
of the First Schedule, namely, "plaint or 
memorandum of appeal (not otherwise 
provided for in this Aot)" There is no 
specific provision as regards appeals in such 
cases as these and, therefore, the Court- 
fees payable is the ad valorem fee. It has 
been the practige of this Court to demand 
ad valorem fee in appeals under the Land 
Acquisition Act and the practice is the 
same in the Allahabad High Court as is 
clear from Sheo Rattan Rai v. Mohri (9). See 
also Trinayani Dasi v. Krishna Lal Dey 
10 * 
| DA the result these appeals will be 
returned to the appellants for presenta- 
ion to the District Court and one 
month's time will be allowed for paying 
the necessary Court-fee. No order as to 
costa. 
y NOW. c Appeals returned, 
(9) 21 A. 354; A. W. N. (1899) 96, 
(10) 14 Ind. Cas. 741; 38 C. 906; 17 O. W. N. 933. 





MADRAS HIGH COURT. 
CivinL APrEAL No. 468 or 1923. 
February 3, 1928, 

Present :—Justice Sir Kumarasami 
Sastri, Kr., and Mr. Justice Reilly. 
GARAPATI BULLIRAJU. AND OTHERS 
—DEFENDANTS— APPALLANTS 


versus 
GARAPATIBUTOHI SEOTAYAMMA 
AND OTHERS— DEFENDANTS— RESPONDENTS, 


Hindu Law—Widow—Suit by veversioner to declare - 


alleged Will of last male owner mot genuine—With- 
drawal of suit on receipt of consideration—Subsequent 
suit by next presumptive reversioner, whether barred. 

Where the next'reversioners have precluded them- 
selves from esuing by their fraudulent or collusive 
conduct, thereby prejudicing the reversion, it is open 
to the next succeeding reversioners to file a suit to 
establish their rights. i 

Where a suit by the nearest reversioners for a 
declaration that a Will set up by the *vidow as 
having been executed by the last male owner was 
- a forgery was withdrawn witheut a trial on the 
merits by the plaintiffs on rece#ying consideration 
from the widow and thé next presumptive reversioners 
instituted another suit "or the same reliefs : 

Held, that the suit was not barred. 

Rani Anand Kunwar v. Court of Wards (2) and 
Gurulingaswami v, Ramalakshmamma (8), followed. 


Appeal against a decree of the Court of 
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the Subordinate Judge, Cocanada, dated 
the 2lst August, 1927,and passed in O. 8. 
No, 43 of 192s, ` . 
Dr. S. Swaminathan, for the Avpellants. 
Mesare. C. Rama Rao, Krishnaswamy 


Ayyar and Viyyanna, for the Respondents. 


JUDGMENT. 
Kumarasami  Sastri,  J.—The 
plaintiffs are the appellants. The Ist 
defendant is the widow of one Sub- 


barayudu who died on the zlet March, 
1919 leaving a Will which is alleged 
to have been executedon the 10th March, 
1519. Itis conceded that this Will gave 
the widow absolute rights. The next re- 
versioners filed O. S. No. 50 of 1920 for a 
declaration that the Will which was set 
up by the widow, the let defendant, was & 
forgery. The suit was filed on the 19th 
November, 1920, Exhibit B is the proceed- 
ings in that suit and it appears from the. 
diary of the proceedings that the suit was 
on the 25th July 1922, withdrawn by the 
plaintiffs unconditionally, each party bear- 
ing his own costs It appears also that 
from the 3rd March there was a talk of 
compromise. We find from the diary that 
some adjustment was hoped for on the 
3rd March. Then on the 29th April we 
find an entry “A compromise is hoped for. 
On request the suit is allowed to stand 
over to 10th July, 1922." Then there is 
a note onthe 10th, andon the 25th the 
note is, "The plaintiffs withdraw the suit. 
The 2nd defendant signed the petition. 
The Pleader for defendants Nos. 1 and 2 
does not press for costs. The suitis dis- 
missed without costs.” The compromise 
petition Ex. I runs as follows :—'"Now 
that, subsequently to the suit, we learn 
that the said Willof the late Subbarayudu 
is just, genuine and one executed when: 
he was in a state of sound sense and as such 
itis enforceable in every respect, we here- 
by withdraw the eaid suit." (Paragraph 2). 
This is a statement which really admits 
the Willto be genuine, valid and enforce- 
able so that the plaintiffs gave up the whole 
of their case as set up in their plaint. The 
present plaintifisare the next presumptive 
reversioners who have filed this suit fora 
declaration that the Will is not genuine. 
They state that they .are entitled to sue as 
the next immediate reversioners-defend- 
anis Nos, 2 to 6. who by receipt of money 
from the lst defendant admitted the 
genuineness of the Will and withdrew the 
suit, precluded themselves from disputing 
the genuineness by their conduct. Various 
issues wer raised, but the Subordinate 
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Judge dismissed the suiton the ground 
that the plaintiffs are not entitled to sue. 
As regards thecaseofthe plaintiffs that the 
compromise in the previous suit was brought 
about by the receipteof money, the Judge 
on the evidence finds that money was paid 
for the suit being compromised. The evi- 
dence as regards payment is that of 
witnessee P. W. Nos. Land 2 and 3and 4. 
Their evidence is cgrroborated by Exe, A 
Series, which contain endorsements, of 
payment made on the 25th, 26th and 37th 
July, the compromise being on the 25th 
July,1922. The Subordinate Judge accepts 
their evidence and finds that there must 
have been consideration paid for the with- 
drawal of O. B. No. 50 of 1920 by 
ihe plaintiff in that suit. This evidence 
is attacked by the respundent, but we are 
unable on the evidence to come to a differ- 
ent conclusion having regard to the pro- 
babalities of the case, the date of the 
compromise and the dates on which the 
money was paid—it was paid on the date 
of the compromise and on the two succeed- 
ing days—and also to the fact that 
the plaintiffs who filed that suit and went on 
with the proceedings for nearly two years 


suddenly stated that they had no ease at. 


alland that the Will was genuine. We 
find, therefore,in this case that the next 
reversioners who filed the previous suit 
to declare the Willinvalid compromised 
the suit by receiving consideration. There 
is no evidence worth the name to show 
that there was any arbitration or any 
meeting of the Pleadersor the persons in- 
terested, that the pros and the cons: were 
discussed and that it was really the with- 
drawal of a hopeless case for the purpose 
of avoiding the costs of litigation. 

On these facts we find- it difficult to 
hold that the present plaintiffs are pre- 
eluded from filing the present suit. There 
can be little doubt that the Will materially 
prejudices the interests of the reversioners 
as it really cuts off the reversion and the 
widow can do what she likes with the 
property. It has been held in Aiya Rama- 
linga Mudali v. Arumuga Mudali (1) that 
the withdrawal of the suit by the next re- 
versioners without a trial on the merits 
givesa right to the next presumptive 
reversionersto file a suit. It isclear from 
Rani Anand Kunwar y. Courts of Wards 
g and Gurklingdswami v. Ramalakshmama 
3) tbat where the next reversioners have 

(1) 43 Ind. Cas. 513; 33 M. L. J. 471. 

(2) 8I. A. 14; 8 C. L. R. 381: 6 O. 764; 4 Sar. P. C. 

: J, 195; Rafique & Jaekson's P, O. No. 63 (P. C.). 
(3) 18 M, 53; 4 M. L. J. 287, - 
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precluded . themselves from suing by their 
fraudulent or collusive condutt, thereby 
prejudicing the reversion it is open to 
the next succeeding reversioners to filea. 
suit to establish their rights. It is difficult . 
to conceive of a case in which their rights 
are not prejudiced where the next re- 
versioners file a suit and unconditionally- 
withdraw it admitting in their petition 
the genuineness of the transaction which 
they had been impeaching ali along, It 
is clear evidence of fraud where they. 
recsived money for themselves. for such 
withdrawal. I think that the judgment of. 
the Subordinate Judge cannot be sup- 
ported The suit was wrongly dismissed 
on the preliminary point thatthe plaint- 
iff were not entitled to institute this suit, 
The decree of the Subordinate Judge 
will be reversed and the same remanded ' 
for disposal on the merits. The lst res- 
pondent will pay the costs of the appeal. 
Costs of suit will abide and follow the 


result. The stamp duty paid will be re- 
funded. 

Reilly; J.—1 agree. 

Y. N, V. Appeal allowed, 


MADRAS HIGH COURT. 
Szcoub O1vit APPEAL No. 756 or 1925. 
July 31, 1928. 

Present :—Mr, Justice Reilly. 
TRIVANGALATH NELLIYOTAN 
PAIDAL NAIR amp OTHERS— PLAINTIETS 

— APPELLANTS 
Versus 
NIROLIPARKAM PUNNOLIKANDI 
VANIYAN AND oTsERS— Dr FENDANTs— 
RESPONDENTS. 

Malabar Compensation for Tenants' Improvements 
Act I of 1900), s. 19—''Settling amount of compensa- 
tion”, meaning oj—Contracte before Ist July, 1886, 
as to terms of compensation, effect of, after Act of | 
1900. 

The expression "settling the amount of compensa- 
tion" inthe proviso to s. 19 of the Malabar Com- 
pensation for Tenants' Improvements Act does not 
include settling the rate of compensation*io be paid 
for existing improvements at some future date if 
they survive. 

Section 5 (2) of the Malabar Compensation for 
Tenants’ Improvements Act, though it provides that 
a tenant cofitinuing in possession after the expiry 
of his lease until the payment for his improvements 
is made, shall hold ‘asa tenant subject to the terms 
of his lease’, has nof the effect of preventing the 
determination of the tenancy for other purposes by 
expiry of the term. And even when a renewal is 
taken after 1st January, 1886, before the expiry of a 
prior lease granted before thal date, the implied 
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surrender ofthe pripr lease does not render of no 
effect a contract in the prior lease regarding compensa- 
tion for improvements. 

Even after the Ist January, 1886, parties, who, 
before that date had made a contract regarding the 
rates of compensation to be paid ara bound by that 
contract 

- Kunhalloor Puthia Veettil Rayarappa v. Punnisseri 
Kelappa (1), followed. 

Second appeal against a deeree of the 
District Court, North Malabar, in Appeal 
Suit No. 135 of 1923 preferred against that 
ofthe Court of the District Munsif 


Tellicherry, in O, S. No. 324 of 1921. 


] Mr. Ramakrishna Iyer, for the Appel- 
ant. 
Mr. D. A, Krishna Variar, for the Re- 
Bpondents. 


* SUDGMENT.—I cannot agree with 
Mr. Ramakrishna Ayyar’s contention for 
the plaintiffs that the provision in Ex. A 
(of 1908) regarding the rate of compensa- 
tion to be paid for improvements then 
existing is saved by the proviso tos. 19 of 
the Malabar Compensation for Tenants’ 
Improvements Act. In my opinion "settl- 
ing the amount of compensation" in that 
provision does not include “settling the rate 
of compensation” in that proviso to bepaid 
for existing improvements at some future 
dateif they survive. 

The District Munsif has awarded com- 
pensation in accordance with the lease, 
Ex. O of 1884 for improvemente made 
before the date of the next renewal, Ex B, 
in 1897. The learned District Judge's 
view isthat the entire force of the cod- 
tracbof.1884 has been destroyed by the 
renewalof 1897. He is not accurate in 
speakiüg of the renewal in 1897 asim- 
plying a surrenderofthe lease of 1884 as 
the term of that lease had already ex- 
pired,.and we have no evidence of any year 
to year tenancy having come into force 
after its.expiry. . Section 5 (2) of the 
Malabar.Compensation for ‘Tenants’ Im- 
provements Act, though it provides that 
* a tenant continuing in possession after the 
expiry of his lease until the payment for 
his improvements is made shall 
hold "ag & tenant subject to the termsof 
his lease", has not, in my opinion, the 
effect of preventing the determination of 
the tenancy for other purposes by expiry 
of the term. And gven "when a senewal is 
taken after lst January, 1886, before the 
expiry of a prior lease granted before that 
date, the implied gurrefider of the prior 
lease need not.render ofno effect a con- 
tract in the prior lease regarding com- 
pensation for improvements, At the time 
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of renewal the parties may  enterinto a 
contract thatfor the improvements then 
existing compensation shall be paid under 
tha provisions of the Act or on terms 
more favourable to thestenant. But I see 
nothing in theeActor in general princi- 
ples to preventthem from reiterating that 
compensation for these improvements shall 
be paid at the rates fixed in the prior 
lease or from leaving themselves bound ^ 
by silence to those rates for those improve- 
ments. 

However, itis not necessary to discuss 
these questions in detail, as in Kunhalloor 
Puthia Veettil Rayarappa v. Punnisseri 
Kelappa (1) it has been decided by a 
Eull Bench that even after the lst January. 
1886, parties who before that date had 
madea contract regarding the-rates of 
compensation to be paid are bound by that 
contract. My attention has been drawn to 
Second Appeal No.215 of 1924, in which 
Jackson, J., remarked that the ruling in 
Kunhalloor Puthia Veeitil Rayarappa v. 
Punnisseri Kelappa (1) is not appli- 
cable to a case where there has been 
a renewal after lst January, 1886, and 
wenton to say “it does not cover a case: 
where over and above the original contract 
another contract has been entered nto after 
the passing of the Act." With great respect 
I must point out that this last statement 
&ppeara to be mistaken, The statement 
of facta in the report of Kunhalloor 
Puthia Veettil v. Punnisseri Kelappa (1) 
shows that in that case there was 8 re- 
newalin 1898, and an examination of the 
papers shows that there were also renewals 
in 1888. Mr. Krishna Variar for the de- 
fendants pointsout that those renewals are 
not mentioned in the opinion of the Full 
Bench. That is so Butit is difficult to sup- 
pose that none of the five learned Judges of 
the Full Bench noticed that there had 
been renewals after lst January, 1885. and . 
that the Fall Bench would have failed 
to mention the renewals ai  allif they 
had in any way affected the questions re- 
ferred for opinion. And itis indeed im- 
possible to suppose that the learned 
Judges who made thə reference to the 
Full Bench and the learned Judges who 
eventually disposed of that casein the 
light of the opinion of the Fall Bench 
entirely overlooked guch an obvious feature 
of the case. ° 

Following Kunhalloor Puthia Veettil 
Rayarappa v. Punnisseri Kelappa (1) 

(1) 39 Ind. Cas. 741; 40 M. 591; 32 M. D. J. 110; 
1017) M. W. N. 195; 21 M. L. T. 245; 5 Ly. W617, 
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I: must regard the District Munsif’s 
decision that compensation for the improve- 
ments made between 1884 and 1897 
must be fixed in accordance with the con- 
tract of 1884, as Correct. The appeal is 
allowed and the District "Munsif's decree 
is restored subject to the District Judge's 
finding in respect of items Nos. 11, 12 and 
15 to 18 with costs in this Court and the 
District Court. . 

The time for redemption wil be 
extended to six months from this day. 
YN. Y. Appeal allowed, 


— 


MADRAS HIGH COURT. 

Orvin, Revrsron Petition No. 1160 or 1927. 

9 August 17, 1928 
Present:—Mr. Justice Ramesam. . 
OHALURVEDULA SURYANARAYANA 
—DEFENDANI—PETITIONE& 
versus 
Sree Raja VENKATA RAMAYYA 

AND ANOTBER—PLAINTIFFS— RESPONDENTS, 

Inamdar—Purchase of definite extent from one of 
several agraharamadars—Purchaser, whether jointly 
and severally liable for entire kattubadi—Erroncous 
decision —Government of India Act, s. 107 — Revision 
—Interference, 

A purchaser ofa definite extent from one of the 
agraharamadars ina zemindari isnot liable to the 
zemindar in respect of the entire amount of 
kattubadi jointly and severally with the other 
agraharamadars. Since his liability after purchase 
rests only on the privity of estate, it is limited to 
the proportionate share due on the portion he has 
purehased. [p. 351, col. 2.] . . 

Mosafkannt Ravuthar v. Daraisami (1), followed. 

Where the Court below makes no reference to the 
legal principles underlying the  mattér.in con- 
troversy and arrives at an erroneous decision, the 
result of which is to perpetuate an error and cause 
multiplicity of proceedings for all time, the High 
Court would be properly acting within its powers 
of superintendence in interfering in such a case 
under s. 107, Government of India Act. [p. 353, col. 
2 


Petition, under s. 115 of Act V of 1908 and 
8, 107 of the Government of [ndia Act, pray- 
ing the High Gourt to revise'& decree of 
the Oourt of the Subordinate Jud ge, 
Bezwada in Appeal Suit No, 40 of 1926 pre- 
ferred against that of the Court of the 
District Munsif, Nuzvid at Bezwada, in 
0.8. No. 98 of 1995. 


' Mt. V. Pattabkirama Sastri, for the Peti- 
tioner. .. . 
Mr. T. Ramachandra- Rao, for the Res- 
pondents, 
JUDGMENT.—The facts of the suit 
out of which the present civil revision 
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petition arose may be stated gs follows: 
The plaintiff is one of the zemindars of 
Nuzvid. The defendants are the owners of 
an agraharam in the zemindari, liable to 
pay kattubadi to him. Dsfendants Nos. l 
to4are the defendants of the original 
agraharamadars. Fifth defendant purchas- 
ed the let defendant'sshare in the agra- 
haram 6th defendant purchased’ 100 acres. 
15 cents out of the 5th defendant's share. 
The suit is to recover Rs, 309-10 5 being the 
amount due on account of kattubadi from 
the defendants for Faslis 1332 and 1333. The 
lower Courts gave a decree to the plaintiff 
as prayed for. Sixth defendant is the peti- 
‘tioner before me. He originally filed a 
second appeal. It was afterwards converted 
into a civil revision petition. 

His contention is that he being only a 
purchaser of a definite extent from one of 
the agraharamadars is not liable jointly and 
severally with the other defendants and that 
his liability now rests only on the privity 
of estate and must be limited to the propor- 
tionate share due on the portion he purchas- 
ed. The contention is undoubtedly cor. 
rect; see judgment of myself and Reilly, J., 
in Mosafkanni Ravuthar v, Deraisami (1), 
It is true that this decision was not report- 
ed in the reports by the time the two lower 
Oourts heard the case. But there was a 
decisionzin Singaraju Venkatasurdbarama- 
niam v. Rajah of Venkatagiri (2) in which 
the principles were stated tosome extent 
though it was notan actual decision on the 
point and the matter was further cleared 
up in the decision of myself and Reilly, J. 
In the District Munsif's judgment after 
stating the facts and referring to an earlier 
judgment of the year, 1919, Ex. A, he says: 
“I find on both the Issues Nos. 1 and 2 for 
the plaintiff’. Exhibit A cannot help the 
decision of the case as there were no pur- 
chasers at that time and the 6th defendant 
was not a party toit. He has not practical- 
ly touched the point raised -by the 6th 
defendant and there is neither discussion? 
nor decision on it. 

On appeal to the Subordinate J udge 
beyond saying that a contrary view will 
entail serious consequences and there is no 
reference to the legal principles bearing on 
the matter or tothe decisions, The result 
is that the decisions of the lower Courts are 
not only erroneous but not satisfactory. 

- The only questfon that now arises before 
meis whether I should interfere in eivil 


` (1) 105 Ind, Cas, 179; 54M. L.J, 30; 28 L.W. 288; 


A. 1. R. 1927 Mad. 931; I. L. T. 40 Mad, 129, - 


(2) 56 Ind. Oas. 552; 11 L, W, 523, 
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revision petitiog under s. 115, if it is 
merely a case of erroneous judgment on an 


‘isolated matter without further far reach- 


ing consequences, I would certainly not 
interferein revision, however erroneous 
the decision may be, though I am rather 


inclined to think that the decision is per- 


verse with the meaning of the decision of 


. the Full Bench in Kristamma Naidu v. 


Chapa Naidu (83). But leaving aside this 
aspect, 1 have to observe thatthe decision 
has got far reaching consequences which 
require my interference in revision. The 
first effect of a joint decree is to necessitate 


' guits for contribution amongst the agra- 


haramadars which wculd have been unneces- 
sary ifthe suit is correctly decided. Ifthe 
suits for contribution are the result of a cor- 


rect decision of the case one cannot com- 


plain of the situation on the ground of the 
multiplicity of the suits and there is no 
justification for any attempts to avoid the 
multiplicity. But whereas in a case like 
this, multiplicity is the result of a wrong 
decision it is the duty of a superior 
superintending Court to avoid such multi- 
plicity by setting the wrong decision right. 
In the present case if the decision is not 
now interféred with, the matter will be 
res judicata for succeeding years and there 
will be multipli¢ity of suits for contribu- 
tion in allsucceeding years and thisstate 
of things is bound to go on for all time. 
If such a state of things is not stopped by a 
superintending Court the power of superin- 
tendence exists in vain. A number of cases 
have been cited before me by the learned 
Vakil for the petitioner. Two of these re- 
late to Court-fees and I do not wish to 
rely on them. The decision in Nandigam 
Gangayya v. Madupallà Venkataramayya 
(4) isa case where the High Court interfer- 
ed with the decision of the lower Court 
acting on an erroneous view of the law and 
resulting in a grossly illegal situation. 
They relied on the Full Bench decision in 
Sundaram v. Mamsa Mavuthar (5). In 
Gogulhni Goppayya v. Manikonda Sobhana- 
dri (6) Jackson, J., interfered in revision 
in a case jn which the lower Courts made no 
enquiry into the fact. In the present case 
the lower Courts made no reference to the 


(3) 17 M. 410 (F. B.). 
(4) 72 Ind. Cas. 839; 44 M. L.J. 80; 16 L. W. 988; 
31 M. L. T. 423; (1923) M, W. N. 51; A. I. R. 1923 Mad. 


230. 
5) 63 Ind. Cas. 937; 44 M. 55%; 40 M. L. J. 497; 13 
L. W.498; 29 M. L. T. 269; (1921) M. W.N. 272 


F. B.). : 
( ® à Ind. Cas, 383; 24 L, W 839; A. I, R. 1927. Mad, 
188, 
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legal principles underlying the matter in 
controversy. In Umed Mal v. Chand Mal 
(7) the Privy Council affirmed the judgment 
of the Chief Commissioner in revision 
where he held that the decision of the suit 
by the lower Court in the absence of the 
mortgagor was a material irregularity. I 
think in the preset case the Courts below 
acted with material irregularity when they 
proceeded to act witheut the least refer- 
ence to the principles on which alone the 
case can be decided. See also Agent, 
Madras & S. N. Ry, v. Gangammal (8) 
where Madhavan Nair, J.,interfered in & 
similarcase The decision in Brindaban 
Chander Chaubey v. Gaur Chandra Ray (9) 
also shows that where the result of an er- 
roneous decision is to perpetuate the 
error and to cause multiplicity not for one 
year but for all time the High Court would 
be properly acting inits powers of superin- 
tenilence and would rightly interfere in 
sucli a case under the Government of India 
Act.’ The respondent does not lose any por- 
tion of his decree but continues to geta 
decree for the same amount, -Only the 
defendants will not be jointly and several- 
ly liable. Forall these reasons I resolve 
to interfere with the decisions of the lower 
Courts and modify the decrees of the Courta 
below by limiting the liability of the 6th 
defendant to Re. 11-13 per year or Rs. 23.10 
for both years. Theplainiiff will get pro- 
portionate costs on the amount decreed and 
will pay proportionate costs on the amount 
disallowed in the Oourt of ‘first instance 
so far as the 6th defendant is concerned and 
in the High Oourt and in the lower Appel- 
late Court each party will bear his or their 
own costs, 

Another point has been touched before 
me in revision. The Courts below have 
given interest on the amount decreed at 12 
cent. perannum I do not think this is 
right. The policy now isto give interest 
only at 6 per cent. on all arrears of rent and 
kattubadi isinthe nature of rent. But, 
however, I do not wish to interfere with 
this point in revision especially as the. 
amount ofinterest due by the 6th defendant 
is very small. The decree of the lower 
Courts is modified accordingly, 

V. N. V. Order set aside. 


(7) 99 Ind. Cas. 749; 52 M. L. J. 368; A. I. R. 1926 
. 0.142; 3 O. W. N. 980; 53 1 a. 271; 25 L. W. 90; 


3 ; 31 C. W. N. 413; 45 C. L.J. 274; 8 
T. 251; 29 Bom. L. R. 755; 54 O. 338 (P. O.), 
109 Ind. Cas. 696; A T. R. 1928 Mad. 484. 

56 Ind. Oas. 155; (1920) Pat, 56; 1 P. L, T. 407, 
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CALCUTTA HIGH COURT. | 
APPEAL FROM ÁPPELLATS ORDER No, 179 
oF 1928. - 

September 10, 1928. 

Present :—Mr”? Justica B. B. Ghose 
aud Mr. Justice Bose. 

NAIDA BASHI MAJHI AND OTHERS 

—D&FENDANTS ~APPELLANTS 


versus 
RAJENDRA*CHANDRA MALA 

AND OTauERS— PLAINriFF3— RESPONDENTS. 

Civil Procedure Code (Act V of. 1908), s. 47, 
O. XXI, r. ó8— Claim by judgment-debtor or his 
representative—Separate suit, maintainability of— 
Claim on behalf of third person, effect of. 
. When a judgment-debtor or his representative 
impleaded in the execution proceedings claims a 
right in the property on his own behalf though 
under a different right, s. 47, ‘Civil Procedure Code 
applies and a separate suit for that purpeseis not 
maintainable. But when he claims the property as 
that of another and on that other's behalf, O. XXI, 
r. 58, of the Code applies and a separate suit lies. 

Punchanun Bundopadhya v. Rabia Bibi (1) and 
Korok Chandra Ghosh v. Ashutosh Dhara (2), refer- 
red to. 

Appeal against an order of the District 


Judge, Backergunj, dated the 22nd 
December, 1927, reversing that of the 
Subordinate Judge, Second Oourt at 


Backergunj, dated the 12th May, 1927. 


Messrs. Nasim Ali and Diptendra Mohan 
Ghose, for the Appellants. 

Mr. Bhagirath Chandra Das, for the Re- 
spondents, 


JUDGMENT. 
B. B. Ghose, J.—This is an appeal on 


behalf of tne defendants against the order 


of the District Judge reveraing the decision 
oftae Subordinate Judge and remanding 
the case for trial on the merits. The 
plaintiffs brought the suit for declaration of 
their title to a eertain property. Tne de- 
fendants had obtained a decree against 
their father Bhairab Mal with regard to 
this very property and after the death of 
Bhairab executed that decree as against the 
plaiatiffs on the ground that the plaintiffs 
obtained the property as the legal represent- 
atives of their father. In execution of the 
decree the defendants obtained possession 
of the property in suit as against the 
plaintiffs. Tne plaintifis now bring this 
suit for declaration of their title to the 
property as azaiast the defendants on the 
allegation that the property did not belong 
tc their father and they never took posses- 
sica of the property asthe legal representa- 
tives oftheir father, but that they inherited 
the property from their materoal graad- 
father oao Maairan Büa&kta ani were 
entitled to possession ia their indspsndant 


25. . . 
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. 
right-and not through their father. The 
Subordinate Judge held that this isa matter 
which the plaintiffs ought to have urged in 
the executicn proceedings, as a matter 
falling under s. 47, Oivil Procedure Code. 
In that view he held that the present suit 
was barred as the suit could not be con- 
sidered under the circumstances of this case 
as a proceeding under s. 47 (2), Civil 
Procedure Code. In that view he dismissed 
the suit. On appeal the learned District 
Judge held that the matter did not fall 
within s. 47, Civil Procedure Code, as the 
plaintiffs really wanted to attack the decree 
that was passed against their father 
Bhairab Mal and that could. only be done 
by a separate suit and not under s. 47, Civil 
Procedure Code, in execution of the 
decree..As a matter of fact the plaintiffs 
did not attack the decree itself and 
-the decree as against. Bhairab was 
good as it was made. The reason why 
the learned District Judge has held that 
the plaintiffs wanted to go behind the 
decree was this, that Bhairab in the pre- 
vious - litigation claimed to have purchased 
this property from the widow of Maniram’s 
brother Becharam. This title he failed to 
substantiate and the defendants succeeded 
in obtaining a decree against Bhairab with 
regard to this property.* Now in this suit 
the plaintiffs want to allege that the pro- 
perty did not originally belong to Becharam 
but to Maniram their maternal grandfather 
thereby attacking the reasoning of the Court 
in making the decree as against Bhairab in 
the previous suit. Thisis not going against 
the decree of the Court as made against 
Bhairab. 

The question, therefore,remains whether the 
plaintiffs could have taken tne plea uuder 
8. 47, Civil Procedure Code, that the disput- 
ed property which was in their hands and 
of which the defendants desired to take 


"possession in execution of the decree against 


their father was the plaintiffs’ own property 
derived through their maternal grandfather 
and not obtained through their father. Tae 


question appears to me to have been sattled 


by the Fall Bsach case of | Punchanun* 


-Bundopadhya v. RabiaiBibi (1). The Subordi- 
‘nate Judge nas correctly referred to the 
prisciple whenhe says: ‘Waen the judg- 
‘ment debtor or the representative im pleaded 


in the execution proceedings claims a right 
in the property on his owa bahalf though 
under. diffefent right s. 47 applies 
but when he claims it as the property of 


T (D V OQ. TI (FB). 
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another pereon qn behalf of that other 
person O XI, r. 58 applies.” The 
statement in the latter part of the judgment 
is supported by the Full Bench case of 
Kartick Chandra Ghosh v. Ashutosh Dhara 
(2) which is a case converse to that of 
Punchanun Bandopadhya v. Rabia Bibi (1). 
Upon this principle the present suit is not 


maintainable... We have gone through the 


plaint in order to discover whether the 
plaintiffs desired to set aside the original 
decree on any ground of fraud But there 
is no such allegation, The plaintiffs only 
asserted their ownindependent title derived 
from their maternal grandfather. 

Under the circymstances, in my judgment, 
the Subordinate Judge was right in his con- 
clusion and the appeal is, therefore, allow- 
ed. The order of the District Judge is 
set aside and the decree of the Subordinate 
Judge restored with costs in this Court as 
well asin -the lower Appellate Court. The 
hearin g-fee is assessed at five gold mohurs. 

Bose, J.—I agree. : i 
R. L. Appeal allowed. 
ob as Cas, 168; 39 C, 298; 14 O, L. J. 425; 16 O 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 109 
oF 1926. 

June 18, 1928. 

Present:—Mr. Justice Cammiade and 
Mr. Justice Ghose. 

ASUTOSH GHOSE AND ANOTHER 
—PLAINTIFFS—APPELLANTS ` 
versus 
SASHI MOMAN ROYanp oTHERS— 
DREFANDANTS— RES ONDENTS. 

Limitation Act (LX of 1908), s. 7——Suit by mem- 
bers of joint Hindu family, some major others minor 
—Major plaintiff karta of family—LExtension of 


' fime. 


Where some of the plaintiffs are adults and the others 
are minors but all are members of a joint Hindu 
family. of which one of the major plaintiffs is the 
karta, extension of time under s. 7, limitation Act, 


- cannot be elaimed inasmuch as the karta has author- 


ity to give @ discharge not only for himself but also 


“on behalf of all others. 


Nobin Chandra Barua v. Chandra Madhab Barua 
(1) and Harihar Pershad, v. Bholt Pershad (2), dis- 
tioguished. 

Appeal against the decree of the Addi- 
tional District Judge, Secont Court, Dacca, 
dated the 17th July,.1925, modifying that of 
the Subordinate Judge, Fourth Court, 
Dacea, dated the 6th September, 1922, ' 


ASUTOSH GHOSE V. SASHI MOMAN ROY, 


_ service. 
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Messrs. H, D. Bose, Bhupendra Chandra 
Guha and Surya Kumar Aich, for the 
Appellants. 

Messrs. Sarat Chandra Roy Chowdhury 
and Suresh Chandra Tatuqdar, for the Re- 


spondents, 
: JUDGMENT. 

Cammiade, J.—This appeal is by the 
plaintiffs against the dismissal of their suit 
in part The suit wag one for accounts 
in connection with a business that had 
belonged to the father of the plaintiffs who 
died in October, 1915. The defendant was 


‘the gomastha in charge of the business 


from time of the father of the plaintiffs. 
No accounts had been called for from him 
at any time prior to thebeginning of the 
year 1327 B.S., that is to say, some time 
in April 1920 when defendant was dis- 
missed. The accounts prayed for are for 
the whole of the period of the defendant’s 
The Courts below found that the 
claim so far as it relates to the period 
prior to the death of the plaintiffe’ father 
is barred by limitation. The plaintifs 
have appealed. The first plaintiff is an 
adult and the second was a minor even 
atthe time ofthe hearing of the appeal 
in the Courts below, and the plaintifis have 
sought totake advantage of the provisions 
of e. 7 of .the Limitation Act in order 
to obtain extension of time for their suit. 
Both the learned Courts below have held 
that as plaintiffs Nos. land 2were mem- 
bers of a joint Hindu family of which 
plaintiff No. 1 was the karta, no extension 
of time could be availed of under the pro- 
visions of s. 7, because the plaintiff No. 1 
had authority to give a discharge not 
only for himself but also for plaintiff 
No. 2. 

The appellants relied on a passage at 


‘the end of the decision of the Judicial 


Committee in the case of Nobin Chanara 
Barua v. C andra Madhob Barua (1) where 
their Lordships say that ‘as two of the 
appellants were minorsand could not give 
a discharge the suit was maintainable 
by them”. Obviously if there was no one 
capable of giving a dircharge,s. 7 of the 
Limitation Aet would give the appeliant 
plaintiff who was a minor aright to exten- 
sion of time. 

Reliance is also placed on the decision 
of this Court in thecase of,Harihar Per- 


shad v. Bholi Pershad (2). That was also 
(1) 36 Ind. Cas. 1; 44 C. 1; 20 M. L. T. 430; 21 C. 
W. N. 97; 14 A. DL. J. 1199; 18 Bom. L. R. 1022; 31 M. 


'L. J. 836: 24 0. L. J. 509; (1916) 2 M, W. N. 565; 9L, 


W. 452 (P. O.. 
(2) 6 O. L, J. 383, 
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a Suit for’ accounts. In that suit also 
there were two plaintiffs one of whom 
was & minor; but the elder of the two 
plaintiffs was not the karta of thefamily; 
and it was held, that the elder plaintiff 
could not give a discharge to the defend- 
ant- not only because he wasnot the karta 
of the family but also because a certificat- 
ed guardian had been appointed to have 
charge ofthe person and properties of the 
minor plaintiff. In that case the fact that 
: there was a certificated guardian who was 
capable of giving a discharge was not 
pressed and was not considered. In the 
present case the elder plainti held two 
positions in which hé had the right to give 
a discharge on behalf of the minor plaint- 
if. He not only was the karta of the 
family but also was the certificated gaar- 
dian. In both these capacities he could 
have given a discharge to the defendant, 
and, therefore, the Courts below were right 
ia the view they have taken of the suit. 

The appeal, accordingly, fails and is dis- 
missed with costs. : 

Ghose, J.—I agree. 

R.L. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2206 
or 1926 
August 24, 1928. 

Present :—Mr. Justice Oammiade and 
Mr Justice Ghose. 

SRiSH CHANDRA BHADURI -np OTHERS 
-——DBFENDANTS—AÀPPELLANTS 
versus 
BROJOBASHI PRAMANIK-—PrarNTIFE—— 

RrsPON ENT. ' 

Bengal Tenancy Act (VIII of 1885), “ch. III, 
Art. 3—Suit by raiyat for possession against land- 
lord —Limitation— Dispossession', meaning of. i 

A suit by a raiyat or Uunder-raiyst against his 
landlord for recovery of tenancy is governed by 
Art. 3, Sch. III, Bengal Tenancy Act, only when he 
has been dispossessed by the landlord. In order 
that there “should be dispossession there should first 
have been possession. But where the plaintiff had 
‘never been in possession and he had never had the 
right to possess, the fact that the defendant had 
continued in possession does not amount to dispos- 
session as contemplated by Art. 3, Sch, III, of the 
Act. . - 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Pabna, dated 
the 2nd July, 19?6, affirming that of the 
Mansif, First Oourt, Serajgunj, dated the 
20th of April, 1925, 


SBISH CHANDRA BHADURI V, BROJOBASHI PRAMANIK, 


355 
Messrs, Charu Chandya Biswas and 
a a Nath Chowdhury, for the Appel- 
ants, > 
Dr. Radha Benode Pal and Mr. Jit- 
endra Mohan Banerjee, for the Respond- 


ent. 

JUDGMENT.—This appeal is by the 
defendants in a suit for recovery of posses- 
sion of certain lands as belonging to an 
occupancy holding. The land had belong- 
ed to two brothers, Kashinath and Shib- 
natb, and-the plaintiff is Shibnath's re- 
versionary heir. It is found by the 
learned Courts below that Shibnath had 
predeceased his brother Kashinath and, 
therefore, the plaintiff was only entitled 
to recover a half share of the tenancy. 
The property in suit had been sold by 
Shibnath's widow, Tushta Bewa, to the 
defendants, who are some of the co-sharer 
landlords. Tushta died in Chaitra 1324, 
and the suit was instituted just after 
six years after her death. 

The question which is raised before us 
is the question of limitation.. The de- 
fendante, who are the appellants before us, 
contend thatthe special rule of limitation 
contained in Art. 3, Sch, III of the 
Bengal Tenancy Act applies, and that the 


- period of limitation for the suit is two 


years from Tushta’s déath, Article 3 of 
Sch, IIL of the Bengel Tenancy Act 
declares the period of limitation in suits 
by a raiyat or under-raiyat, where dis- 
possession isby the landlord. The defend- 
ants are certainly landlords, but the ques- 
tion is whether there was any dispossession, 
The defendants contend that by their 
retention of possession after T'ushta's death 
they dispossessed the plaintiff. This conten- 
tion is not sound In order that there 
should be dispossession, tbere shovld first 
have been possession Had the plaintiff 
had possession at any time prior to 
the sale by Tushtacr prior to the occupa- 
tion of the land by the defendants, then 
the defendants might bave dispossessed 
the plaintiff but where, as in the present 
case, the plaintiff had never been in pos- 
session and he bad never had the right 
to possess, the fact that the defendants 
had continued in p^ssession after Tushta's 
death does not amount to dispossession 
during Tushta's lifetime, the defendanta 
were entitled to possess the land, because it 
was opento Tushta to part with her widow's 
jaterest in the property. The defendants 
right expired at the time of Tushta's death. 
Bat that in itself will not conatitute their 
continuance of possession into an act of 
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dispossession, forthe purpose of the rule 
of limitation laid down in the Article refer- 
red to above. 

The appeal, therefore, fails and is dis- 
missed with costs. i 


B, L; Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL No. 81 or 1327. 

January 3, 1928, 
Present:—Sir George Olaus Rankin, 
Kr., Chief Justice, and Justice Sir Charu 

í Ohunder Gkose, Kr. 
LAOHMI OHAND JHAWAR— 
APPELLANT . 


versus 
BIPIN BEHARI GHOSE— 
RESPON VENT. 

‘Presidency Towns Insolvency Act (III of 1909), 
s. 9, application of —Act of insolvency—Act of Official 
Assignee, effect g: 

Section 9 of the Presidency Towns Insolvency Act 
deals with acts of insolvency and every thing in 
that section with the exception of cl (e) refers to 
the acts of the man or his agent. Clauss (e) of the 
section is intended to apply to a person who is 
responsible for the payment of his own debts and 
has no application to a person who has been ad- 
judicated and to the acts of the Official Assignee in 
the process of the insolvency administration. 

Mr. J. N Hoy, fo tue Appellant, 
Mr. Arun Sen, for the Respondent. 


JUDGMENT. 

Rankin, C. J.—In this zase a petition 
was filed on 27th April, 1927,forthe ad- 
judication in insolvency of one Bipin 
Behari Ghose. 
alleged was that the debtor had allowed 
certain premices to be sold on 28th January, 
1927, in execution of a decree for the pay- 
ment of money. It appears that the facts 
are that on 13th July, 1920, the present 
creditor made an application for adjudica- 
tion of the present debtor. That adjudica- 
tion order was made on 23rd July. Butan 
application for review having been made 
and an appeal taken both from the adjudiea- 
tion order and from the order dismissing 
the application for review the whole matter 
was remanded inappeal. That ultimately 
came before Page, J., who n March 1927 
held that no act of insolvency had been 
made out and rescinded the adjudication 
order. The act of insolvency now alleged is 
a sale on 26th January, 1927. It was a sale 
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in a proceeding in which the Official 
Assignee had been added as a party in view 
of the adjudication order that was then 
subsisting and the question, and the only 
question, is whether in a case like this 
with a subsisting adjudication order and 
the Official Assignee being added asa party 
the sale in a mortgage suit comes within cl. 
(e), s. 9, Act ITL of 1909. Section 9 deals with 
acts of insolvency and if will be observed 
that “everything in that section with the 
exception which I am about to mention, 
refers to the acts of the man or his agent. 
Nobody isto be adjudicated as insolvent 
unless there is something in his conduct or 
in his agent’s conduct imputedto him 
amounting to anact of insolvency soas to 
attract this form of jurisdiction. But there 
are in this s. 2,cls. (e) and (h), which are 
intended to enable a creditor to procure an 
act of insolvency, in other words, to compel 
the debtor to commitan act of insolvency, 
in order that the creditor may get, if he 
wants them, the advantages of insolvency 
jurisdiction. One is cl (e), namely, to 
have a man's property attached for 21 days 
or sold in execution of adecree for the 
payment of a sum of money. Another way 
in which a man may be forced intoan 
Insolvency Court is under cl. (h) if he is 
imprisoned in execution of the decree of 
any Oourt for the payment of money. A 
debtor who is not willing to commit any 
of the other aets of insolvency mentioned in 
s. 9 may, in either of these two ways, be 
compelled to commit an act of insolvency. 
But cl. (e) does not, in my opinion, apply to 
a person against whom an adjudication 
order is takiug operation That is intended 
to apply to a person who is responsible for 
the payment of his own debts, It is «he 
who may becompelled by the creditor to 
Commit an act of insolvency. The clause 


- has no application to a person who has been 


adjudicated and to the acts of the Official 
Assignee in the process of the insolvency 
administration. The argument on behalf 
of the appellant has dealt with a number of 
matters. It is pointed out that if one looks 
to the principle embodied in s. 23 of this 
Act of 1909 one finds that when anadjudica- 


` tion order is annulled it is as though it had 


never been made with certain exceptions. 
The act of the Official Assignee and of the 
Court if duly done are allowed to stand and 
subject to that the property vests in the 
bankrupt retrospectively, that is to say, as 
it was at the time waea tue adjadication 
order was first made That is perfectly true, 
butitis anentirely different thing to impute 
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toa person an act of insolvency by meansof 
this retrospective operation. It is quite 
right that & manshould get his property 
back and get itas rom the previous date. 
It is another thing to make him responsible 
for something that he could not possibly 
resist. In my opinion thelearned Judge 
was perfectly right in refusing to hold that 
this was an act of insolvency. 

In my opinion tĦis appeal should be dis- 
missed with costs. t 

C. C. Ghose, J.—I agree. 

R. L, Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civi, Rune No. 161 oF 1928. 
April 25, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Jack. 
SOURENDRA NATH MITRA—DEFENDANT 


— PETITIONER 
versus 
JATINDRA NATH GHOSE AND ANOTHER— 
PrusIntirra—Opposite PARTIES. ; 


Civil Procedure Code (Act V of 1908), ss. 115, 151 

0. IX, v. 9, O. XLVII, vr. 1—Suit dismissed for 
default—Application for westoration—Dismissal of 
application for defauli—Application for restoration, 
maintainability of—Inherent power of Court to 
restore—Dismissal of application on wrong view of 
s. 151, Cwil Procedure Code—Review-— Error. appar- 
ent onthe face of the record'—Refusal to interfere 
in revision, whether bars application for review to 
lower Court, - 
k Where an application for restoration of a suit 
has been dismissed for default an application to 
restore that application cannot be made under O. IX, 
r.9, Civil Procedure Code, but the Court may enter- 
tain and grant such an application in the exercise of 
its inherent powers under s. 151, Civil Procedure Code. 
[p. 357, col. 2.] 

The mere fact that the High Court has refused 

to interfere under s. 115, Civil Procedure Code, 
with an order passed by a lower Court does not 
prevent a party who hasbeenaggrieved by the said 
order from applying to the lower Court for a review 
of the order. |p. 358, col. 1] 
, In order to meet cases in respect of which there 
is no provision in the Oode expressly providing for 
à remedy and none which prohibits a remedy being 
administered, and such remedy is called for in order 
to do that real and substantial justice for the ad- 
ministration of which the Oouris exist, the provi. 
sions of s, 161 may and should be resorted to. [p. 
358, col. 2.] 

Sarat Krishna Rose v. :Bisweswar Mitra (2), relied. 


on. 
. Joshi Shib Prakash v. Jhinguria (1), distingu- 
ished. 

There is an error apparent on the face of the 
record where a Court refuses, to deal with the 
merits of a case upon an obviously erroneous view 
ef s, 151, Civil Procedure Code. [p..359, col, 1.] 
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Rule against an order of the Sub-Judge, 
Third Ceurt, Barisal (Backergunge), dated 
the 22nd September, 1927, in Miscellaneous 
Case No 28 of 1926. 

Messrs N N Sircar, Sarat Chandra Roy 
Choudhury and Nund Gepal Banerji, for 
the Petitioner. 

Messrs. Brojendra Nath Chatterji and 
Satindra Nath Roy Choudhury, for the 
Opposite Parties, 

JUDGMENT.—This Rule is directed. 
against an “order passed by Mr. B. K., Pal, 
Subordinate Judge of Backergunge, on the 
92nd September, 1927. The facts which 
led up to the passing of the said order short- 
ly stated, are these: The petitionerin this 
Rule was the defendant ina suit which 
had been instituted by the opposite party 
in forma pauperis some time ago. That suit 
was dismissed for default on the 19th May, 
1926, as neither the plaintiffs nor the defend- 
ant appeared. On the same day, an ap- 
plieation was made by the plaintiffs, the 
opposite partyin this Rule under O. IX, r. 9, 
Civil Procedure Code. On the 14th August, 
1926. when this application was taken up for 
hearing, neither the plaintiffs nor their 
Pleader happened to be present in Court 
and it was dismissed for default at about 
12-35 r. mM. On the same day, the plaint- 
iffs opposite party filed another application 
for the restoration of the application 
under O. IX, r. 9, Civil Procedure Code, 
that had been dismissed for default as 
aforesaid and it is this last mentioned ap- 
plication which has given rise to the pro- 
ceedings and the order against which this 
Rule is directed. ‘This application was filed 
as an application under O 1X, r. 9 and also 
under s. 151, Civil Procedure Code. So far 
as O. IX, r. 9, Civil Procedure Code, is con- 
cerned, it.is obvious that it had no appli- 
cation to thecaseand the learned Subordi- 
nate Judge Mr. A. C. Banerji holding 
that O. IX, r. 9, bad no applieation what- 
soever to the case and expressing the 
opinion that s. 151 was also inapplicable 
diamissed the said petition by his order 
dated the 2nd October, 1926. On that, we 
are told, this Court was moved in revision 
under the provisions of s. 115, Civil Pro- 
cedure Code, and it ultimately declined 
tointerfere in revision with the order of 
the learned Subordinate Judge dated the 
9nd October, 1926, 

-On the 17th Q&cember, 19.6, a further ap- 
plication was made in the Oourt below by 
the plaintiffs-opposite party headed as one 
under O. XLVII, r. 1 and s. 151, Civil Pro- 
cedure Code. lt was entertained by Mr. 
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A.O. Banerji who had passed the order of 
the 2nd October, 1926, and the said learned 
Judge ordered the issue of notices of the 
said application upon the present petitioner. 


"This application was ultimately heard by 
"Mr.B K Pal and disposed of by him on 


the 22nd September, 1927, and it is against 
this order. of Mr. B. K. Pal dated 


‘the 22nd September, 1927, that the present 
.Rule is directed. The Ruleis toshow cause 


why this order should not be set aside 
as having been passed without jurisdic- 
tion. In order to make out that the 
order was passed without jurisdiction, 


. reference has, in the first place, been 


made to the fact that ‘an application for 
revision of the order passed by Mr. A. O. 
Banerji on the 2nd October, 1926, was made 
to this Court and was unsuccessful, the 
‘petitioner’s contention being that the 
refusal on the part of this Court to interfere 
with the said order should be taken as 
implying an approval of the view of s. 151, 
Civil Procedure Code, which was expressed 
by the learned Subordinate Juogein that 
order. We are unable to agree in this con- 
tention of the petitioner. There may have 


' been very goed reasons why this Court did 


not feelit necessary to interfere under tbe 
provisions of s. 115, Civil Procedure Code, 
and, simply because the opporite party was 
unsuccessful in having the order revised by 
this (jourt, there was nothing to pievent 
them from applying under O. XLVII, r. 1, 
Civil Procedure. Code, to the lower Court 
for review of its own order. 

It has next been contended on behalf of 
the petitioner that the order which Mr. 
B K. Palhas passed was passed without 
jurisdicticn, inasmuch as O. XLVII, r. 
1, Civil Procedure Code does not apply to 
acase of this nature. What is said ix that 
the view which Mr, A. O. Banerji took of 
the provisions of s. 15i of the Code may 
have been an erroneous view and yet it 
cannot be said that therewasin Mr, A, O. 
Banerji's order an. error apparent on the 


face of the record which would justify his ` 


successor Mr. B. K. Pal to review the 
said order! Now,so far es this argüment 
is concerned, two questions would arise for 
consideration, First of all; whether or not 
the view which Mr. A. ©. Banerjitook of 
the scope of s. 151, Civil Procedure Code, 
was correct and secondly, whether, if that 
view was errcneous, it canebe said that it 
was an error apparent on the face ofthe 
record within the meaning of O. XLVII, 
r. 1, Civil Procedure Code. In order to show 
that the view taken by Mr. A, O. Banerji 
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was in point of fact, correct, reference has 
been made on behalf of the petitioner to the 
case of Joshi Shib Prakash v. Jhinguria (1). 
That case, however, is Clearly distinguishable 
becausethere the party who had made the 
application under 5.151, Civil Procedure 
Code, had neglected to avail himself of 
another remedy whieh was available to 
him under the Code gnd, after the time 
during which such remedy could be pursu- 
ed had elapsed, made the application under 
s. 151. In that ease, it was held by the 
learned Judge that, although it was fre- 
quently desirable to apply the provisions of 
8, 151, Civil Procedure Code, toa case in 
respect of which the Civil Procedure Code 
is silent, the following qualification should 
always be applied to cases of this nature, 
namely, that where the applicant's laxity 
resulted in aneglect on his part to availof 
the provisions of the Code itself, the appli- 
eanteould not get the benefit of s. 151 of 
the Code. ‘The facts of that case are en- 
tirely distinguishable from the facts of 
the cese before us. On the other hand? as 
regards the true scope of s. 151, Civil 
Procedure Code, reference may be made to 
one of the recent decisions of this Court, 
namely, the decision in the case of Sarat 
Krishra Bose v. Bisweswar Mitra (2) In 
ibat case; it has been said that in order to 
meet cases in respect of which there is no 
provision in the Code expressly providing 
for a remedy and none which prohibits a re- 
medy being administered and such remedy 
is called for in order to do that real and 
substantial justice for the administration 
of which the Courts exist, the provisions of 
s. lólmay and should be resorted to.. In 
support of the proposition enunciated as 
aforesaid, several other decisions 
been referred to in that case and these 
decisions amply support the said proposi- 
tion. In cur opinion, therefore, tke 
learned Subordinate Judge Mr, A. O. Ba- 
nerji took a wrong view of s, 151, Civil 
Procedure Code, and, acting upon ibat 
erroneous view, he refused to exercise a 
jurisdiction which the law vested in him 
and which he might have exercised ifa 
proper case bad been made cut calling for 
acticn under that section. 

: Turning now tothe other question which 
arises, namely, whether this error which 
appears in the order of the learned Subordi-. 
nate Judge Mr. A, ©. Banerji was or was 


(1) 78 Ind. Cas.416; 46 A. 144; A. I. R. 194 All. 
6 


(2) 103 Ind. Cas. 69; 54 0, 405; 310. W, N. 576; A, 
I R. 1927 Cal. 534. |, 


have ` 
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not an error apparent on the face of the 
record, in view of the fact that the learned 
Judge declinedto deal with the merits-of 
the case upon an erroneous view of s. 151 
and it so appears from the order itself 
which the learned Judge passed—it is clear 
to our minds that it cannot be gainsaid that 
it was an error apparent on the face of the 
record In any case, even ifit bə assumed 
that the Subordinate Judge was mistaken 
in his interpretation of the expression “error 
apparent on the face of the record,” that 
will hardly bea legitimate ground for our 
disturbing the order that he has passed, 
especially in view of the circumstances 
under which the application of the 14th 
August, 1926, was dealt with and dismissed 
in the absence of the opposite party. The 
only effect of our not interfering in this 
Rale will be tc enable the Court to consider 
the application of the 19th May, 1926, and 
see if the dismissal of the suit for default on 
that date should be set aside or not. 

For these reasons, we are of opinion that 
the order against which this Rule is direct- 
ed isnot one which can be said to have been 
passed without, jurisdiction and, in this 
view of the matter, we decline to interfere 
with thesaid order. The Ruleis accordingly 
discharged ; but in the circumstances of 
the case, we make no order as to costs. 

A, à Rule diseharged. 


CALCUTTA HIGH COURT. 
Oriminab APPRALs Nos. 802 anv 823 
oF 1927. 

April 23, 1328. 

Present :— Mr. Justice Cuming and 
Mr. Justice Lort- Williams. 
GOUR HANDRA DAS 4ND ANOTHER 
—AcCusED—APPsLLaNTS 

: versus 
. EMPEROR—-Opposirs- Panty. 

Evidence Act (I of 18721, s. 80—'Same offence’, 
meaning of —Retracted confessions, admissibility of— 
Penal Code (Act XLV of 1860), s. 120-B—Conspiracy— 
Circumstantial evidence, importance of. E 

The expression ‘same offence' in s. 30 of the 
Evidence Act means the identical offence and does 
not mean an offence ofthe same kind. . Ihe expres- 
sion does not cever different offences inthe same 
transaction by different persons.  [p. 860, col. 2.] 

The Evidence Act does not make any distinction 
between a’ retracted or unretracted confession. Both 
are equally admissible and may be taken into con- 
sideration against -the accused though it may be that 
less weight would beattached to a retracted con- 
fesgien,  [ibid.] BO tae DA Shes - 
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Ina prosecution for conspimey direct evidence of 
conspiracy will seldom be forthcoming and it is 
necessary to look at the circumstances to ses whe- 
ther the conspiracy actually existed.  [p. 361, col.1.] 
.riminai appeal from an orver oti the 
Special Tribunal, appeinted under Bengal 
Criminal Law Amendment Act, 1925. 
‘Messrs. Mrityunjoy hattopadhya, Sachin- 
dra Nath Banerji, Sitanga Bhusan Bose 
and Bhusan Dutt, for the Appellants. 
Mesers. Khundkar and Debendra Nara- 
yan Bhattacharjt, for the Opposite Party. 


JUDGMENT. 

Cuming, J.—These are the appeals 
of two persons Gour Ohandra Das and 
Satish Chandra Dang. Tite two appellants 
were tried by a Special Trihunal appoint- 
ed under Bengal Criminal Law Amend- 
ment Act, 1925 on charges under s. 120-B, 
]noian Penal Code, of conspiring to com- 
mit offences punishable under s. 4 B and 
B. 5, Explosive Substances Act and also 
under s. 19-F, Indian Arms Act and also 
on substantive charges under the same 
sections and were sentenced to various 
terms of imprisonment on these charges. 

The facts of the case are briefly these: 
the Police in consequence ef certain in- 
formation received searched the house of 
Gour Obandra Das . at 191, Babudanga 
Road on the early morning on 27th August 
when certain articles which the prosecu- 
tion contend were bombs and pistols were 
discovered. Gour Chandra made a state- 
ment as the result of which the house of 
Satish Chandra.Dang at 15, Karldanga 
lane was also searched and Satish Chandra 
Dang was arrested. Satish also made cer- 
tain statements. The result was that the 
two persons were put upon their trislas 
stated above. Gour Ohandra pleaded not 
guilty te aconspiracy to commit offences 
punishable under s. 4 B,s. 5, Explosive 
Substances Act and under 8. 19. F, Arms 
Act »nd pleaded guilty to the other charges. 
‘Satish pleaded not guilty to all the cbargeg. 

The main evidence which may be con- 
sidered as practically the whole evidence 
in the case isthe statements of the (woe 
accused persons and also the finding of 
the articles in Gour Cbandra's house. 

The first point that hes been taken is 
that the trial was bad for misjeinder, at 
any rate, so far as regards the substanta- 
tive charge of ķeing in possession of explo- 
eive articles and being ia possession of the 
pistol. The case on this point is that 
Satish was in possession of the articles in 
his own house during April while Geur 
Chandra was -in possession of-the came 
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articles at-a different place and at a differ- 
Hence the offences were sepa- 
yate and could not be tried together. The 
.Bhort answer to this contention. is that 
“ib would appear on a consideration of the 


~ whole case that the prosecution case was 
that the possession of these articles at. 


different places at different times by 
different persons formed part of the same 
_. transactions. "us 
The next point that has been urged on 
behalf of Satish 18 that the charge as to 
the possession of bombs in both cases, viz., 
the case against himself and also Gour 
Shandra relatedtothe same bombs and that 
Catish understcod that he was charged 
with beingin possession of the bombsand 
-pistol which were found in possession of 
Gour. lt has been eontended that there is 
-nothing to show and that the prosecution 
have failed to prove that the bomb or 
bombs kept by Satish were the same bombs 
as were found with Gour. It has been con- 
tended on behalf of Satish that he. was 
not charged with being in possession of 
bombs generally but of those specific 


‘bombs. I think it is quite clear, ifI 
-understand the Orown rightly, and it 
„was not seriously contended that it 


.was not the cage of the Crown in the 
„trial Court that Satish had been in 
-possession of the identically same bombs 
-that were found in the possession of Gour. 
This, 1 think, is quite clear from the fact 
that Satish was. charged with being in 
possession of 11 bombs. Now it was the 
case for the Crown that 11 bombs: were 
found in possession of Gour Chandra, 
Satish himself in. his statement merely 
states that he wus in possession of bomb 
without giving any number. It is then 
argued that the only evidence eto show 
that they were the same bombs is the 
confession of Gour who stated that he had 
received the bombs found in his posses- 
sjon from Satish. The question then re- 
mains as to whether the confession of 
Gour can be used against Satish so far 
eas the charges of being in possession 
of bombs “and pistol are concerned. So 
far as the charges against Satish of be- 
ing in possession of bombs and pistol are 
concerned Satish was no doubt being tried 
jointly with Gour Chandra on other charges. 
But Gour was not being tried on a charge 
cf being in possession of €zplosives and 
arms at Kaldanga jane between April and 
May.. Only Satish was being tried on 
those particular charges. Tt So far, therefore, 
as the charges against Satish under heads 
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‘2,3 and 4 are concerned, Gour and Satish 


were not being tried joiutly for the same 
offence. The expression “same offence" in 
8, 30° Evidence Act, means, in my opinion, 
the identical offence and does not mean 
an offence of the same kind. Ifthe Legis- 
lature had intended the section to cover 
‘different offences in the same transaction 
by different persons it,would have said 
so. The . illustration to s. 30 which 
was added in 1891 makes the meaning 
of the section quite clear in my mind, 
The charges under headings 2, 3 and 4 re- 
lated to the articles found in the house 
of Gour. There is no evidence to show that 
they were in the possession of Satish if 
the confession of Gour is excluded. Satish, 
therefore, must be acquitted on charges 2, 
3 and 4. 


It hasfurther been urged that Gour's 
confession is not a confession but 
only a selfexevlpatory statement and 
so not admissible and cannot be 
taken into consideration as against 
Satish. It is, 1 think, sufficient to read 
the statement of Gour to dispose of this 
objection. Itis quite clear from a perusal 
of Gour's statement that he implicates him- 
self equally with Satish. 


It has next bean argued that Gour re- 
tracted his confession and, therefore, it 
cannot be taken into consideration against 
his co-accused Satish. I am not aware tbat 
the Evidence Act makes any distinction 
whatever between a retracted or unretract- 
ed confession. Both are equally admis- 
sible and may be taken into consideration 
against the accused though it may be that 
lees. weight would be attached -to a re- 
tracted confession. This, however, is not 
a question of admissibility but a question 
of weight to be attached to the confession 
which will depend to a great extent on 
the confession itself and the intrinsic evi- 
dence which may or may not be found 
in the confession showing that it was 
genuine. 

Then it has been argued that Gour plead- 
ed guilty to charges 2, 3 and 4 and so 
far.as they were concerned he wasno Jonger 
being tiied jointly with the accused Satish, 
No doubt it is correct. to say that Gour was 
not being tried jointly with Satish on those 
three charges. The point is hot, however, 
of any importance, because I have already 
held so far as regards charges 2, 3 and 
4 against Satish, the confession was in- 
admissible and Satish has been ‘acquitted 
on these charges. But Gour pleaded. not: 
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guilty to the charges of conspiracy to com- 
mit offences under s, 4-D and a, 5, Ex- 
plosive Substances Act, and s. 19-F, Arms 
Act, and on this charge he was being tried 
jointly with Satish. As it was the same 
offence the confession of Satish was ad- 
missible against Gour and that of Gour 
against Satish and could be taken into 
consideration so far,as this charge is con- 
cerned, ` 3 

I now have to` consider whether the 
charge of conspiracy to commit the offences 
has been proved against the appellants, 
The evidence against these two appellants 
is their two confessions and the finding 
of an article in Gour's house. I see no 
reason tothink that these confessions were 
not ganuine and voluntary looking at the 
circumstances and the confessions them- 


Belves. There is internal evidence in the 
confession of Satish as has been pointed 
out by the learned Commissioners 
to show that it was- his own untu- 


tored statement. It is suggested that it 
was a tutored confession put into his 
mouth by the Police. In his confession we 
find these statements "I did not do the 
moulding” and "Ido not know the work 
of moulding.” As the learned Commis- 
sioners have pointed out, had this confes- 


Bion been a tutored one itis unlikely that 


weshould find those two statements in it. 
After a careful consideration of the evi- 
dence I am of opinion that the confessions 
of both these appellants are genuine and 
voluntary. 

The question that now remains is whether 
these two confessions and the finding of 
bombs and pistols in the house of Gour 
are sufficient to establish that there was a 
conspiracy between these two persons. As 
has been pointed out in numerous cases 
direct evidence of conspiracy will seldom 
be forthcoming and it is necessary to look 
at the circumstances to see whether the 
conspiracy actually existed. Satish on his 
own statement kept the bomb, pistol and 
cotton wool for some three months in his 
possession and then for fear of the Police 
made them overto Gour. If he was not 
keeping the bomb and pistolfor some un- 
lawful purpose where wasthe-fear of the 
Poliee. Thenit wil be found he made 
ihese things over to. Gour. Surely Gour 
must have askbd whyhe was making over 
these thingsto him. That is a fact that 
requires some explanation. Neither Gour 
nor Satish would seem to suggest in either 
of their statements that. the bombs and 
pistols were to be used for any innocent 
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purpose. Nor has it been ‘suggested to us 
that the bombs could be used for any 
innocent purpose. Even if Gour knew 
nothing about the possession of these things 
by Satish before they were made over to 
him I think it is quite clear that from 
the moment that these things were made 
over by Satish to Gour there was an 
agreement between these two persons to 
keep the bombs, pistol and gun cotton 
and to keep them for the purposes de- 
scribed in sub-s, 4(b), Explosive Substances 
Act, namely, with intent either themselves 
to endanger or to enable other persons by 
means of them to endanger life. I am, 
therefore, of opinion that the charge under 
s. 120-B, Indian Penal Code, has been 
clearly brought home to both the appeal- 
lants. 

With regard to charges 2, 3 and 4 
against Gour he pleaded guilty and it 
has not been shown that he did not un- 
derstand what he was doing. Gour is a 
person of education and not merely an 
ignorant or illiterate person. So far as 
Satish is concerned he is acquitted on char- 
ges 2,3 and 4. But his conviction and 
also that of Gour under s. 120.B, Indian 
Panal Oode, and the sentence passed 
against both the appellants under that 
section must stand. ee as 

We have been addressed on the question 
of sentence. The sentence, no doubt, isa 
heavy one, possibly these young men were 
dupes of some other persons who have 
kept themselves in the back ground. 
But the offenceisa most serious one and 
in view of the extremely serious nature of 
the offence we are not prepared to in- 
terfere with the sentence. 

With the modification stated above in 
Appeal Ne, 823 both ihe appeals are dis- 
missed. 

Lort-Williams, J.—1 agree generally 
with the conclusion to which my learned 
brother has come. Ishould have thought, 
that a charge of being in possession of 
11 bombs on a particular date would have 
been sufficiently proved if evidence were 
given of less than 11 bombs being in the 
possession of the accused irrespective of 
the course which the prosecution took, I 
do not, however, think it necessary to dig- 
agree upon this point. e 

A. . Appeals dismissed. 
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CALCUTTA HIGH COURT. 
Orvirn, Ravtston Oasu Nos. 568 ane 569 
oF 1928. 

; August 21, 1928. 
Present :—Sir George Claus Rankin, KT., 
' A Ohief Justice, 
RAJKISHORE GOPE AND oTHERS— 
i PRTITIONEES 
RE versus 
BHABATOSH OHAKRAVARTY 
. AND OTHERS— OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), s. 115, O. XXI, 
rr 60, 68—Building contractor—Loan on condition 
that lender may receive amounts due to contractor 
directly—Attachment by creditor—Claim by lender— 
Attachment before judgment—Applicadility of 
0. XXI; v. 68—Egilure to apply mindio real point 
40 be decided—Revision. : 


A building contractor entered into an arrange- 
ment with a Loan Society for advancing loans to 
him on the condition that when the bills due to the 
contractor for work dcne were certified as due, the 
building owners would pay the money direct to the 
Loan Society, and that the authority to pay the 
money tothe Society would not be withdrawn ex- 
cept by consent of the Society until completion of 
. the works and final adjustment of the whole amount. 
. _Oreditors of the contractor attached money due to 

him in the hands of the building owners and the 
Pen protain a dm : 

eld, that the attaching creditors could ‘not clai 
any right higher than that of the debtor, and hed 
S right, therefore, to resist the claim of the Loan 
ociety. 

It is open to the “High Oourt to interfere in revi- 
sion where the lower Court faile to apply its mind 
to B ar diem to be decided. 

indley v. Joynaraian Marwari (1), referred to. 

Order XXI, r. 03, Civil ta NG Cede is appli- 
cable to a ease of attachment before judgment. 

Mallikharjuna Prasada Naidu v, Matiapalli 
Virayya (2), followed, - 


eat? ee against decision of 
he Munsifat Naogaon passed in M 
Suit No. 1536 of 1927. n 
Mr. Bireswar Bagchi, for the Petitioners, 
Dr. Radhabenode Pal, for the» Opposite- 
Party. i 


JUDGMENT.-In this case it a 
that one Asutosh Chakravarti was a builder 
“and he had a building contract with the 


Naogaon Gunja Qultivators’ Co-operative - 


Society for the construction of a charitable 
dispensary. He had other works in hand 
and in order to finance the building work 
he proposed to take a loan from the 
Naogaon Loan Office. He submitted a peti- 
tion to the Naogaon Gunja Cultivators’ Co- 
operative Society saying that he desired 
to take a loan and asking, them to enter 
into an arrangement that when their bills 
were certified as due they would pay the 
money to the Loan Company direct. In 
that way & certain amount of security for 
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the loan would be made realisable to the 
Loan Society. This arrangement has been 
held by the Munsif to have . been 
an arrangement that the builder would 
borrow sums up to Rs. 9,000 but it is 
quite clear from the agreement which was 
entered into with the building owners the 
Gunja Cultivators’ Co-operative Society 
that the authority to pay the money to 
the lenders would not be withdrawn ex- 
cept by the consent of the Loan Scciety 
until the completion of the works and 
the finaladjustment of the whole amount. 
Now, two crediters of the. builder for 

Rs. 313 8-9 and Rs. 349 14 respectively at- 
tached money in the hands of the build- 
ing owners, the Co-operative Society for 
the debt of the builder Asutosh Ohakra- 
vartiand thereupon thelenders put ina 
claim. The proceedings were under an 
attachment before judgment and the effect 
of the judgment of tne Munsif is shortly 
this. Looking to the original proposal he 
has cometo the conclusion that the original. 
intention was to borrow the sum of Rs. 5,000 
and the builderhaving borrowed the sum 
of Rs. 5,000 and having paid it back under . 
the arrangement he has held that the 
contract was exhausted. In my judg- 
ment he has taken an entirely erroneous 
view. When the question is as regards a 
claim-one is to have regard to the direc- 
tions contained in r. 60, O. XXI of the Code 
and has to find whether or not the pro- 
perty was in possession of the judgment- 
debtor or of some persons in trust for 
him: No doubt when an attachment is 
of a debt it is difficult to apply the notion 
of possession but one has in that case 
also to consider the matter upon the 
basis that the judgment-creditor, the at- 
taching creditor can have-no right except 
his right as one standing in the shoes of 
hisdebtor One has to ask oneself whether 
between Asutosh on the one hand, and the 
lender on the oiher hand, Asutosh could : 
possibly maintain that he had a right 
to take thig money direct from the build- 
ing owners or whether the position was 
that the lender wis entitled to say “the 
building owners are to pay me and l shall 
have the security for the amount advanc- . 
ed.” It is quite clear on the finding of the 
learned Judge that this transaction did 
not stop short with one sum f five thousand 
rupees, The learned Munsif found that the 
lender had taken from the Gunja Cultiva- 
tora’ Co-operative Society directly some 16 or 
17 thousand rupees. It is quite clear, there- 
fore, that whether be the construction of the. 


115 I. O, 1929 


original document whether it be for one 
sum not exceeding five thousand rupees or 
whether it be that the loan at any one 
time would not exceed. Rs. 5,000 these 
parties were acting under the original ar- 
rangement which was continuing and it 
is impossible to say that Asutosh who had 
never withdrawn the authority to the lender 
totake the money direct from the Gunja 
Cultivators' Co-operdtive Society and who 
had promised not to withdraw it until 
the completion of the work could claim 
this money as against the Loan Society. 
In these circumstances I have no doubt 
whatever that the Munsif was wrong in 
rejecting this claim. 

The question then arises whether this 
is a case that can be interfered with under 
8.118, Code of Civil Procedure. I have 
great difficulty on that point, because it 
is nota case like the one cited before me: 
Hindley v. Joynarain Marwari (1) where 
the error of the Court below consisted 
in the misconstruction of its own power. 
This is in some sense a case of mistake 
upon the fact orlaw on the merits, At 
the same time having considered’ this 
matter and examined some of the cases 
in this Court I think it is open to me upon 
this occasion tohold that the Munsif has 
not directed his attention properly to the 
rule in question and that under r. 60, 
O. XXI, Code of Civil Procedure, he should 
not merely have applied his mind to the 
question whether tha original contract exist- 
ed or not, -In my judgment that would not 
end the matter at all. 
to have applied his mind to the question 
whether this was a property which was 

‘in the judgment-debtor's possession 8o 
that the creditor of the judgment. debtor 
would be entitled to resistthe claim. On 
the whole. it appears to.me that: these 
applications should succeed. hi 

l désire to say that there is no doubt 
er diffieulty in applying r. 63, O. XXI to 
a ease of attachment before judgment. The 
matter is the subject of a Full Bench case 
of the Madras High Court: Mallikharjuna 
Prasad Naidu v. Matiapalli Virayya (2). 
Bo far as I can see that has been the 
law of this Court also since Sir Barnes 
Peacock’s time. f : 


In these circumstances the Rules should 
be made absolute, the orders of the Mun- 


(1) 51 Ind. Cas, 439; 46 O. 962; 24 O, W. N. 288. 


(2) 47 Ind. Cas, 1000; 41 M. 849; 94 M. L. T. 134; 
oe » J. 231; 8 L. W. 197; (1918) M. W. N. 699 
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sif should be set aside and Both the claims 
should be allowed with costs both in the 
lower Oourt aad in this Court. Hearing 
fee one gold mohwr in each case 

A. |. Rules made absolute. 


CALCUTTA HIGH COURT. 
CiviL Rove No. 1559 or 1927. 
‘January 5, 1928 
Present :—Justice Sir Zahhadur 
Rahim Zahid Suhrawardy, KT., and 
Mr. Justice Graham. 
DIN DAYAL SHAH— APPELLANT 
PET:TI0N*R 
versus 
RAM BABU xtINOX, REPaESENTED BY TAH 
DEPUTY REGISTRAR— RESPONDENT— 
> Opposite P-RTY. 

Land Acquisition Act (I of 1894), s. $9—Acquisition 
of property belonging to joint Mitakshara family— 
Karta's right to receive payment of compensation 

Where property belonging to a joint Hindu family 
governed by the Mitakshara law is acquired 
under the Land Acquisition Act, the karta of the 
family is entitled to receive payment of the amount 
of compensation, on behalf of the family. 


Pending a suitfor partition by a co-parcener of a 
joint Hindu family against his elder brother who was 
the karta of the family, an item of joint family proper- 
ty was acquired under the Land Acquisition Act and 
the compensation was deposited with the Calcutta 
Improvement Tribunal. The defendant died, and 
the plaintiff who became the karta withdrew his suit 
and appliedforthe amount in deposit: 


Held, that the plaintiff as the karta of the family 
was entitled to receive payment ofthe amount de- 
posited on behal? of the family. 


Rule against an order of the President 
of the Calcutta Improvement Tribunal, 
dated the 3rd September, 1927, in Civil 
Deposit Oase No. 305 of 1922, 

Mr. Bepin Chandra Mullik and Babu 
Kushi Proshun Chatterji, for the  Peti- 
tioner. n 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT.—This application in 
revision ison bebalf of one Din Dayal 
Shah against an order of the President of 
the Caleutta Improvement Tribunal, dated 
the 3rd September, 1927. The facts appear 
to be that a portion ef premises No. 2, 
Oircular Garden Reach Road, was acquired 
and a certain amount is now in deposit 
with the Tribunalas compensation there- 
for. The property stood in the name of 
one Muralidher Shah. The petitioner 
beforeus says that Muralidhar Shah was his 
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elder brother agd. karta ofa joint Mitak- 
shara family including their children. 
The petitioner brought a suit in the Origin- 
al Side ofthis Oourt for partition of the 
joint properties. In that suit (No. 2470 of 
1925), a Receiver was appointed in respect 
of the joint properties by this Court in its 
Original Side. With the consent of the 
parties, namely, the petitioner Din Dayal 
who was the plaintiff and Muralidhar who 
was the defendant, the Official Receiver 
of this Court was appointed -Receiver in 
that suit ofall the joint moveable and im- 
moveable properties belonging to the joint 
family estate—one of such properties being 
No, 2 Circulas Garden Reach Road. The 
Official Receiver wassubsequently discharg- 
ed and Mr.Srinibash Sarkar was appointed 
Receiver in tha suit. Muralidhar died soon 
after and the plaintiff in that suit (the peti- 
tioner before us) applied to withdraw from 
the suit. By an order of the Oourt dated the 
8th August, 1927, the petitioner was givea 
liberty to witbdraw the suit; and it was 
further ordered that Srinibash Sarkar who 
was appointed Receiver for the joint family 
estate should be discharged and he was 
directed to make over possession of the 
said estate to “ the plaintiff Din Dayal Shah 
as karta ofthe joint family." Thereafter 
Din Dayal aprliéd to withdraw the amount 
in deposit to thecredit of Muralidhar as 
karta of the joint family. Muralidhar died 
leaving a minor son Ram Babu who is the 
opposite-party in this matter. As there 
was no one to represent him we directed 
that the Deputy Registrar should be ap- 
pointed his guardian ad litem; and we 
have heard the learned Vakil who appears 
for Deputy Registrar in connexion with this 
matter. Weare satisfied on the various 
proceedings placed before us in the suit in 
the Original Side of this Oourt that the 
petitioner is the person to whom the money 
in deposit in the Court below is due within 
the meaningois. 32 ofthe Land Acquisi- 
Sion Act. The property which was acquir- 
ed was according to the proceedings in the 
Original Side suit a joint family property 
of which Muralidhar, being the eldest 
member, was the karta. After his death 
the petitioner has become the karía of the 
family ; and in that capacity he is entitled 
to the amount though it stood to the credit 
of Muralidhar. It also appears that there 
was a claimant in the L£nd Acquisition 
case who claimed some interest in the pro- 
perty acquired. By an order of this Court 
in its Original Side, dated the 29th March, 
1926, the Official Receiver who was then 
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acting as Receiverin the suit was given 
the liberty to compromise the apportion- 
ment ease in connexion with the acquisition 
of premises No, 2 Cireglar Garden Reach 
Road with the claimant by paying him a 
certain amount and the balance was 
directed to bedivided between the plaint- 
iffand the defendant in the suit. That 
is an order which also makes it clear that 
the money which was deposited in the name 
of Muralidhar in the Land Acquisition 
Court waa in respect of the joint family 
property. The property acquired being a 
joint family property the minor as the heir 
of Muralidhar is not entitled to the entire 
amount of the compensation; but the family 
being governed by the Mitakshara Law the. 
petitioner is now the person who represents 
the joint family and he, in our opinion, is the 
proper person to receive payment of the 
amount in deposit. We accordingly make 
this Rule absolute and direct that the 
amount in deposit in the Court below be 
paid to the petitioner. 
A. Rule made absolute, 


CALCUTTA HIGH COURT. 
Cavin APPEAL No. 1762 or 1926. 
August 13, 1928. 
Present:—Justice Sir Zahhadur 
Rahim Zahid Suhrawardy, Kr., and 
Mr Justice Garliek. 

DAKSHA BALA DASYA-—PLAINTIFF 
—APPRLLANT 
versus 
RAJA MOMDAL —DEFENDANT— 

` RESPONBENT. 

Bengal Tenancy Act (VIII of 1885), s. 128 (2) (8)— 
Occupancy right—Tenant's right to transfer his 
interest by Will, 

A raiyat holding a non-transferable holding has 
as much right to makea testamentary disposition 
of the holding as he has to transfer it subject, of 
course, to the limitation mentioned in the Bengal 
Tenancy Act. [p. 367, col. 2.] G à 

Amulya Ratan v. Tarini Nath Dey (2), treated as 
overruled. 

Dayameyi v. Ananda Mohan Roy (5), Chandra 
Binode Kundu v. Ala Bux (7) and Jugeshar Misra v. 
Nath Koeri (8), relied on. 

Appeal from the decree of the Sub- 
Judge, Rajshahi, dated the let May, 1926. 

Mr. Bireswar Bagchi, for the Appellant. 

Mr. Dwijendra Krishna Dutt, for the 


Respondent. 
JUDGMENT. 
Suhrawardy, J.—This appeal arises 
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out of a suit for recovery of bargah pro- 
duce for the years 1324 to 1327 against the 
under-raiyat, The plaintiff's allegations 
are that the jama, originally belonged to 
Alokemani Baishnabi who bequeathed it to 
the plaintiff's husband Shama Charan by 
a Will of which Probate was duly taken. 
The plaintiff as successor of Shama Charan 
thereupon sued the defendant who is an 
under.raiyat for ‘rent. The defendant 
denied the relation of landlord and tenant 
on the ground that neither the plaintiff 
nor her husband was ever in possession 
of the jama. Healsotook exception to the 
quantity and the price of the bargah produce 
claimed, The learned Munsif who tried 
the suit overruled the defendant's objec- 
tions except with regard to issue No. 2 and 
gave the plaintiff a partial decree. The 
defendant appealed and the learned 
: Subordinate Judge in deciding the ques- 
tion as to whether the relation of land- 
lord and tenant 
parties raised the point as to whether 
Alokemani as an occupancy raiyat had 
. the right to make a Will in favour of Shama 
Oharan. Relying upon certain cases which 
we shall refer to later the Sub- 
ordinate Judge has held that an occupancy 
raiyat, as the law stands, is not competent 
to make a Will and, therefore, the plaintiff 
has no right to the jama, The plaintiff 
has appealed and it is argued on his 
behalf, firstly, that the view taken by the 
lower Court is incorrect and, secondly, 
ihat the point not having been raised in 
the trial Court an opportunity should have 
been given to the plaintiff to prove that by 
local usage and custom an occupancy 
raiyathas the right to make a Will. 

With regard to the question whether an 
occupancy raiyat has -the right to make a 
testamentary disposition the law seems to 
bein a fluid state. The point so far as 
the reports go was first seriously raised 
and discussed in Hari Das Bairagi v. Udoy 
Chandra Das (1) before Doss, J., sitting 
singly The learned Judge held that an 
occupancy ratyat has the right to make a 
testamentary disposition as much as ho 
has the right to make a gift or a 
transfer. There was a Letters Patent 
Appeal from that decision, but the point 
now raised before us was not considered 
by the Bench Hearing the Letters 
Patent Appeal as the case was disposed of 
on a different point. The question next 
came up for consideration in Amulya 


(1) 12 C. W. N. 1086; 8 O, L. J. 261. 
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Ratan v. Tarini Nath Dey €) where it was 
held that a non-transferable occupancy 
holding could not be the subject of a valid 
testamentary disposition, This case was 
followed without further discussion in 
Kunja Lal Roy v. Umesh Chandra Roy 
(3)in which one of the learned Judges 
expressed the opinion that the law on the 
point was admittedly in unsatisfactory 
condition, but on the authorities as they 
then stood, an occupancy right was not 
capable of being made the subject of 
testamentary disposition. The case of 
Amulya Ratan v. Tarini Nath Dey (2) was 
again followed in Umesh Chandra 
Dutta v. Joy Nath Das (4). There it was 
held that the testamentary disposition of 
a part ofa non-transferable holding like 
that of the whole holding was invalid 
though at the time the case was decided 
it was firmly established that a transfer of 
aportion ofa non-transferable occupancy 
holding was valid even without the consent 
of the landlord. 


The basis of all these decisions isthe 
ratio decidendi adopted in Amulya Ratan’s 
ease (2) and, therefore, we have to 
examine whether that decision can be 
said to be good law at the present day. In 
Hari Das Banerji's case (1) Doss, J., held 
that gift and testamentary disposition stood 
on the same footing. In Amulya Ratan’s 
case (2) Mookerjee, J., observes 
that the Bengal Tenancy Act does not 
invest a raiyat holding a non-transferable 
occupancy right with the power to transfer 
his holding. But such transaction by the 
raiyat must be held to be operative against 
him and the persons claiming through him 
on the application of the principle of 
estoppel. | The principle of estoppel does 
not. apply to the case of a simple gift 
where there is no consideration and no 
representation to work estoppel. There can 
be no estoppel as against the heir at-law 
as his right to the properties and the* 
operation of the bequest accrue at the 
same time, namely, on the death of the 
testator. On these considerations the 
learned Judge heldin Amulya Ratan's case 
(2) that. an occupancy raiyat has no 
right to make a testamentary disposition. 
It should be noted that this case was 
decided shortly before the Full Bench 

e 


| (2) 27 Ind. Cas. 235; 42 O. 254; 18 O, W. N. 1290; 21 
C. L. J. 187 : 


3) 27 Ind. Cas. 352; 18 C. W. N. 1294, 
ti} 43 Ind, Cas. 779; 22 O, W, N, 474, 
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case of Dqyamgyi v. Ananda Mohan Roy 
(5). In Behari Lal v. Sindhubala Dassi (6) 
Mookerjee, J., held that Dayamoyis case 
(5) has made such an alteration in the 
view of the law as to make gift of a 
non-transferable occupancy holding valid 
except as against the landlord. Butin 
that case the learned Judge adhered to his 
view thate the case of a gift must be dis- 
tinguished from that of a testamentary 
disposition in that in the latter case bequest 
was revocable up to the last moment of 
the life of the testator and that the moment 
the bequest came into operation, if legal 
and valid, was the moment at which the 
right of the beir accrued by operation of 
law, Inthe Ful Bench case of Dayamoyi 
v. Ananda Mohan Roy (5) which dealt only 
with the question of transfer the deduc- 
tions drawn by the learned Judges from the 
authorities were merely given in the form 
of propositions of law without discussion 
of the grounds of the decision. It was there 
laid down that the transfer of the whole or 
part is operative against the raiyat where 
it is voluntary and also where itis involun- 
tary, if the raiyat with knowledge fails to 
have the sale set aside. AsI have said, 
in the Full' Bench case there is no discus- 
sion of law ; but it is evident that the rules 
laid down theré were based on the applica- 
tion of the principle of estoppel and the 
doctrine of derogation of grant by the 
grantor; and also in cases of involuntary 
transfer, on the application of the doctrine 
of waiver. 


The Full Bench case came up for con- 
sideration by a Special Bench the decision 
of which must now be taken to have settled 
all points in controversy with regard to the 
right of an occupancy raiyat to transfer or 
make a gift or bequest. Up to*the time of 
the Special Beneh case of Chandra Binode 
Kundu v. Ala Bux (7) the question in 
controversy was as to whether the right of 

ə.a raiyat in a non-transferable occupancy 
holding was a persenal right or an interest in 
land. If it was a personal right it could not 
be transferred under the law and, therefore, 
there could not be any question of estop- 
pel but, strangely enough, it isin the 
cases which held that the right of an oc- 
cupancy raiyat in his holding was not 
much distinguishable from a personal 


(5) 27 Ind. Cas. 61; 42 C. 172; 18 C. W. N. 971; 20 O. 
.J. 92. 4 
B (6) 41 Ind, Cas. 878; 45 C. 434; 22 C. W. N. 210; 27 C. 
L. J. 491 


ad. t. : 
(7) 58 ind. Oas. 353; 48 C. 184; 31 Q. L, J. 510; 240, 
W.N.818(V.B). — . 
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right that the doctrine of estoppel was 
employed. In the SpecialBench case the 
same learned Judge who had decided 
Amulya Ratam's case (2) and who was then 
the Aeting Ohief Justice in his elaborate 
judgment, the result of a scholarly re- 
search inthe history and nature of the 
right of a raiyat apparently went back 
on his view which he had expressed in 
his previous decisiorfs. On the question 
asto whether the right of an occupancy 
raiyat is a personal right or a right 
in immovable property the learned Acting 
Chief Justice held that whatever might 
have been the law earlier, the occupancy 
raiyat enjoys under the Bengal Tenancy 
Act substantial right in the land and his 
interest cannot be appropriately described 
as merely a personal right or personal 
privilege. With regard to the applica- 


tion of the principles of estoppel and ' 


waiver the 
served: 

“There were manifest difficulties in the 
application of all such doctrines, because 
if the right of occupancy was a purely ‘per- 
sonal right’ or ‘personal privilege’ it is not 
easy to appreciate how it could in fact 
be made transferable by invoking the 
aid of one or other of those principles 
of law.” 

The result of that decision is that the 
right of an occupancy raiyat in a non- 
transferable holding is a right in immove- 
able property; that ifit wasa personal 
right the application of the doctrine of 
estoppel and waiver would be inconsistent 
with the nature of the right and that if it 
is an interest in land the applications of 
those principles would be superfluous. The 
Special Bench case was considered by a 
Full Bench of the: Patna High Court in 
Jugeshar Misra v. Nath Koeri (8) in 
which the learned Ohief Justice of the 
Patna High Court following the Special 
Bench case of this Court negatived the 
appiication of the prineiples of estoppel 
and waiver to transfers by an occupancy 
raiyat and held that the right of en occu- 
panoy raiyatin & holding was an interest 
in land and carried with it all the inci- 
dents of an immoveable property. The 
foundation of the decision of Amulya 
Rataw's case (2) has accordingly, by subse- 
quent decigions, been entitely cut away. 

Looking atthe rules as laid down in 


learned Chief Justice ob- 


the Bengal Tenancy Act it appears that l 


(8) 65 Ind. Cas. 335; 1 Pat. 317; (1922) Pat. 49; 3 P, 
r2 205; £ U, P, L. R. Pat.) 9; A, I, R, 1022 Pat 19 
x 114, : 


—— 
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the Statute doe8 not pretend to lay down 
all the incidents of an ecoupancy right as 
was pointed out in Kripa Sindhu v. 
Annada Sundari Debi (9) approved by the 
Spacial Bench, The preambleiof the Act 
shows that it presumes to amend and 
consolidate the law relating to landlord 
and tenant. It was, therefore, beyond 
its scope to deal with the law as between 
the tenant and a third party. The Bengal 
Tenancy Act does not invest the occu- 
: pauoy raiyat with any particular right as 
against a third party nor does it take away 
any right which he may have under the 
general law, It was at one time argued 
that an occupancy raiyat has no right of 
transfer because the Bengal Tenancy Act, 
though it expressly mentions such right 
as existing in tenure-holders and raiyats at 
fixed rates does not refer to such right 
(right of transfer. or, testamentary disposi- 
tion) in occupancy raiyat; and reliance 
was also placed on s. 178 (3)(b) which 
prohibits a contract.likely to take away 
. the right of the raiyat to transfer or be- 
queath his holding in accordance with 
local usage, as showing that the right of 
transfer or testation does not exist in a 
raiyat except inaecordance with local us- 
age. This argument does not seem to be 
effective as it can be explained -on the 
general principles of law. As in an ordi- 
nary lease there may be enforceable terms 
relating to restraint against alienation so 
in the. case of an occupancy holding ‘a 
raiyat may contract with his landlord 
not to transfer his holding to any one ex- 
- cept the landlord. But the law invalidates 
& contract where the right to transfer 
or bequeath is acquired by the raiyat in 
accordance with local custom or usage. 
Theright ofa raiyatin his holding has 
gradually improved according to the deci- 
sions of this Court and it must now be 
taken to be co-extensive with the right to 
any other immoveable property. At one 
time his interest was supposed to be not 
heritable, subsequently it was held to be 
so. It was then again held to be non- 
transferable. It has subsequently been 
held that it is transferable except inso far 
as it is prohibited by the Bengal ‘fenancy 
Act, namely, that it should not affect the 
interest of the landlord. Under the Bən- 
gal Tenancy Ac&the right to transfer and 
the right to bequeath are placed on the 
same footing as was admitted by Mookejee, 
J., in Amulya Ratan's case (2). If the 
right of transfer is available to the raiyat 
(8) 35 0. 316 O. L.J 273; 11 Q. W. N. 933. 
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by virtue of his interest being an interest 
in the land there ean be no doubt that the 
right to bequeath must also be held avail- 
able to him. The right to bequeath is 
one ofthe incidents of ownership and it 


by express enactment. The distinction 
that was originally made between the 
right of transfer and the right to bequeath 


was based on the application of the prin- ' 


ciple of estoppel. Since that has disap- 
peared there is nothing to support the dis- 
tinction as has been fairly conceded be- 
fore us by the learned Advocate for the 
respondent. The absence of mention of a 
right in any enactment which does not 
deal completely with the law of immove- 
able property as the Bengal Tenancy Act 
does not necessarily prove that the right 
does not exist. Inthe Special Bench case 
of Chandra Binode Kundu v. Ala Bua (T) 
at page 244* the learned Ohief Justice re- 
marked: 

'“The fact that 5.26 makes occupancy 
right heritable and does not refer to the 
question of transferability, does not conse- 
quently justify theinference that the Legis- 
lature did not intend to make.the occu 
pancy right transferable,” 

We adopt this passage yerbatim by only 
altering the word ‘transferable’ into 
"bequeathable". It is worthy .of note 
that on the conclusions arrived at by the 
learned Ohief Justice in the Special Bench 
case he expressly stated that it was not 
necessary to examine the cases which 
dealt- with voluntary transfer for value by 
an occupancy raiyat or with the power to 
make testamentary devise. There can be 
no doubt thatif the cases with regard to 
bequest had come under scrutiny the 
Special Begch would have held that they 
were wrongly decided. | 

I have given full consideration to the 
point raised before us and to the authori« 
ties bearing on it and have come to the 
conclusion that as the law nowstands a 
raiyat holding a non-transferable holding 
has as muoh right to make a testamentary 
disposition of the holding as he has bg 
transfer it subject, of course, to tne laita. 
tion mentioned ia the Bəngal Tenancy 
Act In this case we should not lose signt 
of the fact that the objeetion with regard 
to the validity of the bequest is not taken 
by the heir ab-lag? but by an under-tenaní 
lt is in evidence as remarked by the Mun- 
sif that Alakmani left two nephews ag 
heirs one of whom was Shama (haran in 
- *Page of48 G.—[Ed.] aan 


cannot be taken away or restricted except. 
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whose favour the Will was and the other 
was a witness tothe Will In the view 
that we have taken of the matter it is not 
necessary to consider the second point 
raised on behalf of the appellant. The 
result is that this appeal is allowed, that 
the decree of the lower Appellate Court is 
set- aside and that of the Munsif restored 
with costs'in all the Courts. 
Garlick, J.—l1 agree. 


A. Appeal allowed, 


CALCUTTA HIGH COURT. 
Civin Revision Cass No. 541 or 1928. 
June 1, 1928. 
.Present:—Justice Sir Zahhadur Rahim 
Zahid Sober, B and Mr, Justice 


ack. 
RAMGOPAL SANYAL AND ANOTHER 
—PLaINTIFFS—PETITIONERS 


e. versus 
NARENDRA NATH GHATAK— 
DEFENDANT—OPPOSITE Party. 

Civil Procedure Code (Act V of 1908), ss. 2, 115, 
OQ. VII, v. 11—Order rejecting plaint—Appeal from 
order dismissed as incompetent—Second appeal. : 

An order passed in appealfrom an order rejecting 
p plaint isa decree and is, therefore, open to second 
appeal. 

A second appeal would lie from such an order 
even if the first appeal is dismissed on the ground 
that no appeal lay. : 

Mathura Mohan Pal v. Amiruddi Shilaloo (L), relied 
on. 


Civil revision against an order of the 
District Judge of Rajshahi, dated the 30th 
January, 1928, affirming that of the Sub- 
ordinate Judge, Rajshahi. 
. Babu Nripendra Chandra Das, for the 
Petitioners. 

Babu Jatindra Mohan Chaudhury, 

* the Opposite Party. 

. JUDGMENT.-—This revision petition 
is directed against an order of the District 
Judge of.Rajshahi,dated the 30th January, 
1923, dismissing the petitioners’ appeal on 
the ground that no appeal lay from the 
order of the trial Court to him. The plaint- 
iff-petitioners broughta suit in the Court 
of the Subordinate Judge of Rajshahi for 
a declaration that the satg held in execu- 
tion of a decree-obtained by the opposite 
party was null and void. The Subordinate 
Judge ordered the petitioners to put in 
Court-feos sufficient to cover the value of 


for 
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the claim. The petitioners instead of doing 
that applied for amendment of the plaint. 
The learned Subordinate Judge rejected 
the petition for amendment and thereafter 
rejected the plaint under O. VII, r, II, Civil 
Procedure Code. That order is according 
to the definition of ‘decree’ as given in s. 2, 
Civil Procedure Code, a decree and was 
The petitioners appealed 
to the District Judg? who dismissed the 
appeal on the ground that no appeal lay to 

im, 

This Rule has been obtained against that 
order anda preliminary objection is taken 
that s. 115, Civil Procedure Code, does not 
apply as in the present case the order of 
the Court below was open to appeal. We 
think that the preliminary objection 
Should prevail The order rejecting a 
plaint is a decree. An order passed in 
appeal from that order is also à decree and 
is, therefore, open to a second appeal to this 
Oourt. The learned Vakilfor the petition- 
ers argues that where the lower Appellate 
Oourt holds that no appeal lies to bim, 
there is no appeal to this Oourt and his 
only remedy is to proceed with the help of 
s. 115, Oivil Procedure Code, This is nota 
correct view of the law. Whatever the 
order of the lower Appellate Court may 
be and on whatever ground it may be 
based, the effect of it isthat the plaintiffs’ 
appeal is dismissed, and if from the original 


‘order there was an appeal to the District 


Judge a second appeal to this Court is also 
available from the order of the District 
Judge. In support of this view we may 
refer to the case of Mathura Mohan Pal v. 
Amiruddi Shilaloo (1) In this view we 
think that this Rule isincompetent. 

It is, therefore, discharged with costs— 
two gold mohurs. 


A. Rule discharged. 


(1) 8 C, W, N. 64. 
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BOMBAY HIGH COURT. 

, First Orvir AersaL No. 244 or 1929. 

July 16, 1928, 

Present:—Sir Ohasles Fawcett, Kr, Acting 
Oniet Justice, and Mr Justice Murphy. 
His Hieuness Sre BAYAJIRAO,GAEK WAR 
or BARODA—Dasunvanr No. L—AÀPPELLaaT 

: versus 5 
MADHAVRAQ RAGHUNATHRAO 

DHAVALE —P.AtwTIFE—RESPONDENT. 

Inam—'‘Saranjam’, meaning of—Resumption of 
saranjam—Decision by Government—Civil Court's 
poivers—Evidence Act (I of 1872), s. 91—Resump- 
tion of saranjam, proof of—Limitation Act (IX of 
1908), ss. 8, 183—Civil Procedure Code (Act V of 1908), 
8. 80 —Suit against Ruling Prince—Deduction of time 
spent in obtaining permission to sue such Prince— 
Non-residence of such Prince in British India, effect 
of—Mazxim “lex non cogit ad impossibilia". 

Primarily it is for the Government to determine 
whether or not in any particular case a political 
tenure such as saranjam exists and no Civil Court 
ean interfere with their decision |p. 370, col. 2.1 

A grant made for military purposes falls under 
the description of saranjam. The mere use of wide 
expressions such as grant of land "for ever" or 
"from generation to generation" does not prevent 
the grant being one of saranjam. Nor again is the 
use of the word “inam” instead of saranjam conclu- 
sive on the point. ([ibid.] i 

There is no law which requires that a resump- 
tion by a saranjamdar should be reduced to the 
form ofa document. Such a resumption can, there- 
fore, be proved by evidence other than the document 
of resumption and the provisions of s.91, Ividence 
Act do not apply. (p. 373, col.1.] 

Time required to obtain permission to file a suit 
against a Ruling Prince under s. 86, Civil Procedure 
Oode, cannot be dedueted in computing the period 
gE Hi tees of a suit against such Prince. [p. 374, 
col |, : 

cl maxim ‘lex non cogit ad impossibilia", ic. 
when the law creates a limitation and the party is 
disabled to conform to that limitation, without any 
default in him, and he has no remedy over, the law 
will ordinarily. excuse him, is subject to the con- 
sideration that the party who was so placed used all 
practical endeavours to surmount the difficulties 
which already formed that necessity and which on 
fair trial he found insurmountable. [p. 374, col. 2] 

Section 13, Limitation Act, must be readso as to 
avoid the obvious absurdity that arises if corporate 
bodies, e.g, Heads of States are deemed to reside out- 
side British India so that suits against them can never 
be barred at all. This can be cone by treating them 
as defendants who by reason of their special character 
are not absent from British India within the mean- 
ing of the section, because they have not the same 
liberty as private individuals to reside personally in 
British India and attend to their affairs and they 
must doso through agents or representatives. They 
can be held to residein British India, in so far as 
they actually carry on their business through re- 
presentatives in British India, [p. 375, col. 1.] s 


First appehl from a decision ofthe Joint 
First Olass Subordinate, Judge, at Poona, 
in Civil Suit No. 593 of 1922. 

Mr. H.C. Coyajee, (with him Mr. R, W., 
Desai, for the Appellant. 

Mr.G. S, Rao, for the Respondents, 
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J UDGMENT, 

Fawcett, Actg. C. J.—In this suit 
against the Gaikwar of Baroda, the plaintiff 
seeks to recover possession of certain lands 
situate in the village Davdi, in the Poona 
District, to which he claims to beentitled 
as the adopted son of one Raghunathrao, 
who died in February 1902, There is now no 
dispute that the plaintiff was in fact validly 
adopted by Raghunathrao’s widow Chand- 
rabai in October 1:02, The main question 
in dispute is whether these lands 
vested in the plaintiff at his adoption, or, 
as the Gaikwar of Baroda alleges, had been 
validly resumed by him prior to the 
plaintiff's adoption. Then there is a 
subsidiary issue as to whether the plaint- 
iff'8 suit is not in any case time-barred. 


The main facts may be briefly stated, 
The village of Davdi was in the year 1798 
A. D. conferred by Shahu Maharaj, tue 
Raja of Satara, upon the then Gaikwar, 
Pilaji, under a sanad which is Ex. 180, 
The lands in suit are proved by evidence 
in thiscase to have been in the enjoyment of 
the Gaikwar or members of his family from 
about 1834to 1554. In 1862the then Gaikwar, 
Khanderao, made a grant of the village to 
one Limbaji, who wastlfe grand father of 
Raghunathreo, The grant is worded so as 
to confereyen more than what- was granted 
by the original sanad of 1723, and would 
certainly cover the particular lands in suit. 
Limbaji died in 1879 and was succeeded by 
his son Madhavrao. There is evidence that 


. Madhavrao had possession and that after 


his death in 1900 the lands were in tha 
occupation of his son Raghunathrao till his 
death in February,19U2.  Rahgunathrao's 
name had been entered by the Oollector 
of Poonáas the occupant of these lands in 
1901. Raghunathrao left two widows, 
Ohandrabai and Sitabai; and the name of 
Ohandrabai: was thén entered by the Ool- 
lector because she was the senior widowdf 
The Baroda Darbar con- 
tested this entry, and succeeded in 19U1 
in getting it removed, and the name of the 
Gaikwarentered instead. As already mention- 
ed Chandrabaiadopted the plaintiff in Octo- 
ber19U6. After the name of the Gaikwar had 
been entered with the approval of Govern- 
ment of Bombay agaiùst these lands, the 
Baroda Darbastook action to take posses- 
sion. Among other things, they entered 
into an agreement with Nitabai on Febru- 
ary 27, 190», by which in consideration of 
-a grant of a maintenance allowance she 
assigned to the Gaikwar such rights ag 


$70 
she had in thelagds, including those under 
rent notes that she had already passed to 
' certain tenants, The Gaikwarthen through 
his representative took proceedings in the 
form of assistance suits with the result 
that he eventually got possession of these 
lands, somein 1906, and some in 19U7. 
- The plaintiff applied on July 25, 1916, to 
the Government of India for permission to 
file a suit against the Gaikwar of Baroda in 
connection with these lands. But he did not 
get permission to file the suit until over 
four years afterwards, namely, on Novem- 
ber 15,1920, He then brought the present 
suibon June ?, 1922, in order-to recover 
possession with. mesne profits, as already 
mentioned. In his plaint he claims that 
he was entitled to exclude the period from 
July 25,1916, to November 15, 1920, which 
had been spent in obtaining the necessary 
certificate under s. 86 of the Code of 
Civil Procedure, in calculating the period 
of limitation of the suit, and that, therefore, 
the suit was not barred. The two main 
issues, therefore, were the 2nd and 4th of 
those framed by the Subordinate Judge, 
namely, (1) “Is it proved that the plaintiff 
is the owner , of the landsin suit ?" and (2) 
“whether the*plaintiff's suit is within time." 

Asto the first issue, the original grant 
tothe Gaikwar «Ex. 180) was a grant 
merely of land revenue and not of the goil 
a8 is mentioned in para. 7 of the 
Subordinate Judge's judgment and is 
common ground before us. Government 
intheir Resolution- of 1904, which is Ex. 
A in this appeal, held that that grant was 
one of saranjam, I may here mention that 
Ex, A was admitted by consent in this 
appealin view of the fact thata copy of 
the same Resolution had been tendered in 
the lower Court but had been rejected as 
being a copy of a copy, and, fkeicfore, 
technically inadmissible. This Court algo 
considered it highly desirable that the 
original Resolution should be on the record 
af the cage. Therefore, it has been admit- 
ted as additional evidence in appeal under 
O. XLI,r. 7, Civil Procedure Code. 
The Gaikwar accepts the position that in 
fact this ‘was a saranjam grant. It is 
contended by Divan: Bahadur Rao for the 
plaintifi-respcndent tbat really it is rot 
a earanjam grant but an ordinary inam 
grant without sny of the restric- 
tions conncted by the wosd "caranjam", 
Divan Bahadur Rao roints* cut that the 
grant contains wide words namely “a new 
nam" of the villages mentioned: “to be 
gpjoyed in ‘lineal euecession from generar 
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tion to generation" and that the word 
used is “inam” and not "saranjam". But, 
in my opinion, this does not justify this 
Oourtin differing from the view that Govern- 
ment had taken on this point. Primarily, 
itisfor Government to determine in any 
particular case of this kind, whether a 
political tenure such as saranjam exists. 
This is enacted in Bombay Act II of 1863, s. 
16, and Bombay Act VIP of 1863,&. 32 (cf. 
Act X4 of 1852,Schedule. B, cl. (10). 1t has ac- 
cordingly been laid down in Ramchandra 
Mantri v. Venkatrao (1 and in Shekh 
Sultan Sani v, Shekh Ajmodiu (2) that 
questions of this: kind are primarily for 
Government to decide and that no Civil 
Oourt can interfere with their decision. 
The last mentioned case also points out that 
the mere use of wide expressions such as 
the grantofland “for ever" or “from 
generation to generation " does not pre- 
vent the grant being one of saranjam. 
Nor again is the use of the word “ inam " 
instead of “‘saranjam” conclusive. The 
grant is mentioned as being given to 


` Limbaji by virtue of his rank cf Sanapati, 


a military title, and of his being a devoted 
servant of the King; tbis supports the 


- view that the grant was one primarily for 


military purposes, so asto fall under the 
descriptionofsaranjam. Again, the grant 
has been so shown in the Alienation Regis- 
ter kept under 8.53 of the Land Revenue 
Oode. Even beforethe Resolution of 1904 
it was so shown, as is mentioned in para. 
3 ofthe letter of the Commissioner, O. 
D., dated May 5, 1903, whichis recited in 
the preamble of that Resolution. There- 
fore, I am of opinion that this grant tothe 
Gaikwar must be held to beone of saran- 
jam, and subject to the restrictions that 
apply toa grant of that nature. 

The grant by Khanderso Gaikwar to 
Limbaji in 1:62, was undoubtedly a grant 


-ofthe soil, as has been held by the Sub- 
ordinate Judge ip para. 9 of his judgment, 
„asit uses words which are associated with 
.& grantof the soil. 


Divan Bahadur Rao 
contends thatsucha grant would cover 
That is 
a contention which,I think, must be con- 
ceded. Those rights are shown by Eze. 
197 and 212 to. bave vested in tke Gaik- 
war, whore family cultivated them tbrovgh 
servenis. How exactly they acquired such 
rights is not in evidence, but ithas been 


a) 6 B. 598 at p. 610. 
(2) 17 B. 431 at p. 465; 201. A. 50; 6 Sar. P, C, J, 
$2; 17 Ind, Jur. 1u0. 
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common ground before us that they were 
presumably acquired by virtue of the powers 
of management that a saranjamdar or 
inamdar has to utilise vacant lands for the 
best purpose available, or to dispose of 
lands that have lapsed either through for- 
feiture, resignationor want of heirs. There 
is no ovidence of this, but for the purpose 
of this suit, that may, I think, be taken to 
be the manner iœ which the Gaikwar ob- 


tained possession, in the absence of 
anything suggesting that the Gaikwar 
had acquired any rights in these 


lands apart from the grant of the village 
to him in 1728, 


That being so, Divan Bahadur Rao fur- 
ther contends that these mirasi rights 
would not be resumable under the saran- 
jam rules or otherwise, assuming that the 
original grant of 1728 is one of saranjam. 
The Subordinate Judge's remark in para, 

of his judgment that: "it is im- 
material whether the rights to these lands 
were held by the Gaikwar before the 
grant by Raja Shahu or thereafter" is 
clearly wrong in view of the  deci- 
sion of their Lordships of the 
Privy Council in Secretary of State for 
India v. Girjabai (3). As I have already 
stated there is no suggestion in this case 
that the Gaikwar acquired any right in 
these lands prior to the grant of 1728, 
and, therefore, the case is one which is of a 
similar nature to that which was the subject 
matter of the decisionin Girjabai's case (3). 
That also was a case of land included in a 
saranjam grant of the revenue of certain 
villages,. and the Privy Council held: that 
land included in such a saranjam grant, 
which had passed into the. possession of 
the saraniandar upon the  khatedar's 
family becoming extinct, or through his 
default in paying the revenue, 
did not go as the private property of the 
saranjamdar to hia heirs, but was pro- 
perty, which, on the death of the saran- 


jamdar, Government was entitled to re- - 


sume as part of the saranjam estate. In 
the present case, however, the saranjamdar 
transferred his rights in these lands toa 
third party, and tneir Lordshipa in Girja- 
bai's case (3) kept open the point whetner 
a saranjamdar could create rights in favour 
of third persons by virtue of his 
powersof management, which would not 


(3) 106 Ind. Cas. l; 54 LA. 350; 29 Bom. L. R. 
1503; 53 M, L. J. 431; A. I. R. 1927 P. O. 238; 39 M. 
L. T. 463; 46 O. L, J. 120; 51 B. 957; 26 A.L.J, 32; 
_ 87 L. W, 124; 32 O. W, N. 329 (P. O.), 
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be resumable but could be treated as the 
private property of such third party. 
It is, therefore, contended that this case is 
not governed by Girjabai’s case (3) and 
that the alienation of the miras? rights 
in these lands by the Gaikwar Khanderao 
in 1862 to the great grandfather of the 
plaintiff is valid and binding on any 
successor of the then saranjamdar, Khan- 
derao. In support of this contention Divan 
Bahadur Rao has eited Madhavrao Hari- 
harrao v. Anusuyabat Eknath (4), Sakharam 
Gopal v. Trimbakrao Ramchandra Mantri 
(5 and Madhavrao Rasti v. Inam Bapu 
Sherkar (6). It is unfortunate for him 
that I am rather tied ip regard to this 
point by the opinion I have already ex- 
pressed against such a contention, or at 
any rate against the contention that, in 
every case, an alienation of this kind is 
binding upon a saranjamdar’s successors, 
I refer to my remarks in Secretary of State 
for India v. Girjabai (3) with regard to the 
decisions in  Madhavrao Hariharrao v. 
Anusuyabai Eknath (4) and Sakharam Go- 
pal v. Trimbakrao Ramchandra Mantri (5). 
It is true that in Madhavrao Raste v. 
Imam Bapu Sherkar (6) I was a party 
to a decision that the gfant of mirast 
rights is not necessarily an alienation 
invalid beyond the lifetime of the sar- 
anjamdar making the grant, That decision 
draws a distinction between an alienation 
of mirasi rights to a siranger which con- 
fers no benefit on the saranjam estate and 
a grant of such rights to a cultivator for 
the benefit of the estate. At page 438* I 
pointed out that none of the kabuliyats 
conferred arent-free estate. At page 439* 
I said that each case must stand on ita 
own faets, I further remarked that there 
had been acquiescence in the grant by the 
plaintiffs predecessor-in-title, and under 
the circumstances I held that there was a 
legitimate presumption that the grant had 
been made for necessary purposes and, 
therefore, was binding on the present 
saranjamdar. Such a case is on a quite 
different footing to the one we.have to 
consider in the present suit. Here tlie 
alienation was one which is absolutely 
rent-free. No benefit is reserved to the 
sazranjam estate in the way of rent or in 
any other manner. The rents of these 
lands all went intó the pocket of Limbaji 


e 
(1) 36 Ind. Gas. 505; 40 B. 606; 18 Bom. L. R. 768. 
5) 61 Ind. Cas. 40; 23 Bom. L. R 314; 45 B. 694. ` 
(6) 94 Ind. Cas. 737; 28 Bom. L. R. 433; 50 B. 195; A 
R. 1 1926 Bom. 316. 
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and his descendants. Limbaji -appears 
from the remarks of Sir T. Madhavrao in 
Ex. 195 to have been an undeserving 
favourite of Khanderao; and although he 
is represented in a better light in Ma- 
dhavrao's petition of 1880 (Ex. 186), he 
had no previous connection with this 
estate. Far from there having been any 
' acquiescence on the part of the present 
Gaikwar, who succeeded to the gadi in 
‚about 1874-1875, we find that upon Lim- 
baji’s death in 1879, clear orders wero 
passed that his son Madhavrao was held 
to have no right to a continuance of the 
village, but it was continued for his life- 
time and until further orders as an act 
of grace (8ee paras. 6, 7 and 8 of the orders 
in Ex. 195). These orders were enforced, 
as clearly appears from  Madhavrao's 
petition dated July &, 1580, Ex. 186, where 
he says thatthe decision was enforced by 
the attachment of the village of Matraj 
and by the withdrawal of certain allow- 
ances. In view of these circumstances, I 
think that this is clearly not a case of an 
alienation that can properly be held to 
bind the successor of Khanderao Gaikwar. 
In regard to such an alienation I adhere to 
the view I håve expressed in Secretary of 
State for India v. Girjabai Shivdevrao (7) 
and Machavrao Raste v. Imam Bapu Sherkar 
(6). Therefore, I differ from the-view ex- 
presséd by the Subordinate Judge in 
para, 10 of his judgment that the rights of 
the Dhavle family remained unaffected by 
the formal resumption of the saranjam in 
1904 by the Bombay Government and its 
re-grant.to the present Gaikwar. Upon 
such re-grant the saranjam estate would 
pass as an estate unburdened by any 
alienation that is not binding beyond 
Khanderao's lifetime. If there yas any 
technieal defect in the validity of any 
prior resumption by the Gaikwar, that 
would be cured by the order of Govern- 
. ment passed in 1904; or at any rate per- 
sistence in such resumption after the re- 
grant would be valid. It isto be noted 
that the re-grant was long before the 
‘plaintiff's adoption in 1905, so that, a valid 
resumption in 1904-1905, consequent on 
the death of Raghunathrao in 1902, would 
Suffice to prevent the plaintiff obtaining 
any title to these lands. : 

I next come to the contention that there 
is no evidence of any further orders of 
the kind contemplated in pira. 8 of the 
Divan's orders of July 14, 1879, Ex. 195. 


(T) 89 Ind Cas. 539 26 Bom. L, R.-1173 at 1191; 49 B. 
126; A, 1. R. 1925 Dom. 197. 
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That is& view which has been adopted by 
the Subordinate Judge in para, 12 of his 
judgment, But, in my opinion, there is 
clear evidence of action by the Gaikwar 
showing that he was opposed to any fur- 
ther continuance of the grant of this 
village at any rate after Raghunathrao's 
death in 1902, This is, for instance, shown 
by the representation from the Baroda 
Darbar, which is reeitéd in full in the 
preanfble to the Government Resolution 
of February 26, 1904, Ex. A. In para. 6 
of that representation a reference i8 made 
to a communication by the Baroda Darbar, 
asking that the Collector of Poona should 
not entertain any application from the 
heirs of Madhavrao to enter their names 
in the records of the village, until the 
question of succession to Madhavrao'a emo- 
luments was finally disposed of. That is 
relevant as an admission by defendant 
No. 1, which is against him go far as it 
implies that in 1901 there had been no 
final orders passed as to the resumption 
of the grant. Paragraph 7 says that after 
Raghuaathrao's death in February, 1902, a 
representation was made stating that on 
his death the village had reverted to His 
Highness’ Government. That is no doubt 
an admission in favour of the person 
making the statement, which is not admis- 
sible in evidence. But apart from that 
statement there is clear evidence that the 
Gaikwar's Government took action to get 
the order of the Collector entering . the 
name of Ohandrabai on the revenue record 
upset and to havethe name of the Gaik- 
war entered instead. That is, a fact 


. proved by Ex. A, and it is also deposed 


to by the watandar kulkarni of Daydi ia 
para. 4 of his deposition, Ex. 118. There 
is the further evidence that the Gaikwar 
got possession of these lands in 1906- 
1307. 

Against this, it is contended that there 
is no actual order of resumption on the 
record, and certainly this is a contention, 
which might, in certain circumstances, be 
conclusive against defendant No. 1, If 
such a resumption is a matter which ‘by 
law requires to be reduced to the form 
of a document, then under s. 9L of the 
Indian Evidence Act no other evidence 
would be admissible except the document 
or secondary evidence of its contents in 
any case where secondary evidence is 
admissible. For instance in regard to a 
case where a Collector is alleged to have 
paseed orders against an alienation of 
watan land under the Hereditary Offices 
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Act of 1874, such a document would have 
fo be produced to support a resumption 
under s. 9 or s, 11 of that Act, because these 
sections prescribe the Collector recording 
his reasons in writing, that is to say, the 
law requires the matter to be reduced to 
the form ofa document. But, there is no 
law which requires that a resumption by 
a saranjamdar should be reduced to the 
form of & document. In the present case 
the resumption is one made by a Native 
State, te., not by an authority in British 
India, and the law applicable would be 
that of the Baroda State. It has not been 
alleged that in the Baroda State there is 
any law which requires that such a re- 
sumption should only be made after the 
Gaikwar or the Divan has recorded his 
reasons in writing for the resumption. 
Even if it was a case of a resumption by 
a saranjamdar in British India, there is 
no law, so far as I am aware, which re- 
quires a document of this kind. There- 
fore, in my opinion, the case is not one 
to which s.91 of the Indian Evidence Act 
applies, and other evidence is admissible 
to show that in fact there have been orders 
of the kind contemplated in para. 8 of the 
Divan’s orders of 1879. The case is one 
which, in my opinion, falls under s. 114 
of the Indian Evidence Act. The clear 
evidence of the action taken by the Baroda 
Darbar is such that the Court can safely 
presume that there were orders for the 
resumption of the grant to Limbaji after 
the death of his grandson Raghunathrao. 
It may be added that this is not a case 
where the plaintiff gave notice to defend- 
ant No. 1 to produce any such order of 


resumption and defendant No. 1 failed 
to comply with such a notice, Mr. 
Ooyajee for the appellant has, in the 


course of his arguments, said that, on 
account of the vague nature of the 
assertions in the plaint as to the plaintiff's 
titlé, in spite of the attempt made by de- 
fendant No. lto get him to state it more 
clearly, there has been a failure to put on 
record documentary evidence that might 
otherwise have been produced. It seems 
to me that, if the defendant No, 1’s advisars 
had realised the importance of showing 
that the order of the Divan in para. 
8 of Ex. 195 had been followed by 
“further orders," a plain assertion to that 
effect would no doubt have been made 
and the orders produced. The comments 
of the Subordinate Judge in para. 
13 ofhis judgment about there being no 
plain allegation of resumption in the 
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defendant No. 1's written statement are 
to some extént justified, But it seems to 
me that in this matter the plaintiff is also 
to blame, and that the omission to make 
such an allegation cannot, in the circum- 
stances, be treated as virtually amounting 
to an admission by defendant No. 1 that 
in fact there was no such resumption. The 
evicence c'early goes all ihe other way. 
Divan Bahadur Rao has urged that the 
agreement, Ex 98, :whieh was made in 
February, 1906, with Sitabai supports his 
contention that in fact there was no re- 
sumption, and he has also drawn our atten- 
tion to allegations in ths plaints in the e 
assistance suits that the lands sued for had 
been in the possession of Raghunathrao 
owing tosome right and that this agree- 
ment with Sitabai gave defendant No. 1a 
right to claim rents from the tenants. On 
the other hand, Ex. 98 refers to the 
mirasilands as belonging to the Gaikwar, 
and the only real admission against him 
is the statement that the village of Davdi, 
including the mirasi lands, was continued 
up to the death of Raghunathrao. That is 
not inconsistent with what I have held to 
be proved, namely, that after the death of 
Raghunathrao it was decided that the grant 
should no longer be *continued in the 
family of Limbajirao. It was natural that 
inorder to get possession of these lands 
&nd recover rents, defendant No. 1 should 
have entered into an agreement of this 
kind with Sitabai, especially as she had 
already given rent notes for the land, on 
which, under the agreementof February 97, 
1906, the Gaikwar could sue as an assignee. 
The agreement saved the necessity of 


- establishing title aliunde and having to 


adduce evidence in a rent suit such as has 
been given in this suit. I do not think, 
in the circumstances, ‘that this agreement 
suffices to contradict the plain evidence of 
resumption that I have referred to above. 
In my opinion, the view taken by the Sub- 
ordinate Judge in para. 15 of -his 
judgment that there are inconsistent al- 
legations made by defendant No. 1, is not” 
substantiated; and I hold, contrary to the 
Subordinate Judge, that there was a re- 
sumption after Raghunathrao’s death and 
that such resumption was valid, at any 
rate, after the Bombay Government Resolu- 
tion of 1904. I.would, accordingly, answer 
the first issue “(that is issue No. 2 in the 
lower Oourt) in the negative, 

Then I come to the issue as to limitation, 
According to the cause of action alleged in 
the plaint there was dispossession of the 
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plaintiff in 1910, that is to say, the suit 
falls under Art. 142 ofthe Indian Limita- 
tion Act. On the third issue in the lower 
Court the Subordinate Judge held that 
dispossession really took place in 1906-1907, 
and there is now no dispute before us about 
this. Therefore, in the ordinary course 
the suit should have been filed in 1918 or 
1919, whereas, in fact it was brought on 
June 2, 1922. AsI have already mention- 
ed.the plaintiff claims that heis entitled to 
deduct a period of four years, three months 
and twenty-one days from July 25, 1916, to 
November 15, 1920, as time required to 
obtain permission to file a suit against 
defendant No. l under s, 85 of the Code 
of Civil Procedure. On the fifth issue in 
the lower Court, the Subordinate Judge 
has held (para. 17 of his judgment) 
that this period can be deducted, in spite 
of the provisions of 8; 3 of the Indian 
Limitstion Act, and although there is no 
express provision in that Act under which 
such a deduction can be made. He bases 
this decision on the principle referred to in 
Rupchand Makandas v. Mukunda Mahadev 
(8) namely, that (page 658*) “when the law 
creates a limitation, and the party is 
disabled to conform to that limitation, 
without any default inhim, and he has no 
remedy over, the law will ordinarily excuse 
him." This is merely an &pplication of the 
ordinary maxim “lex non cogit ad impos- 
sibilia.” But with due deference, this 
general principle, in my opinion, cannot 
prevail against the express provisions of 
s. 3 of the Indian Limitation Act, any more 
than principle of equity can prevail 
against the provisions of statutory law such 
as s. 49 of the Indian Registration Act 
and ss, 91 and 92 of the Indian RKyidence 
Act. Thusit has been held that the fact 
of a plaintiff being absent from India on 
account of a sentence of transportation 


makes no difference and that time con-. 


tihues to run against him during such 
absence: Domun v. Shubul Koolall (9). 
Again it has been held that the time 
during which an alien Bank had its right 
to bring suits suspended by an 
order cf the Government of India could not 
be deducted: Deutsch Asiatesche Bank v 
Hira Lall Bardhan & Sons (10). As pointed 
out in that case, there was really no hard- 
ship or impossibility and the plaintiff had 


8) 25 Ind. Cas. €7; 38 B. 656; 16 Bom. 

o 10 W. R. 233. OBI IAS 
(10) 47 Ind. Oas, 398; 46 O. 526; 23 C. W. N. 157. 
*Page of 38 B.—[Zd.] 2 
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time to bring his suit in spite of the 
suspension. Similar remarks apply to the 
present case. There was no real hardship 
or impossibility in this ‘case. No doubt 
four years is an extraordinary time for the 
plaintiff's application to have been under 
consideration by the Government of India. 
But the plaintiff could have applied very 
much earlier than he did*for instance, in 
1910, atd so obtained permission in plenty 
of time to bring his suit within twelve 
years. He allowed nine years to pass 
before applying for permission and eighteen 
months after getting permission before he 
brought the suit. The maxim “vigilantibus 
non dormientibus jura subveniunt" applies, 
therefore, to the present case. Even the 
maxim “lex nom cogit ad impossibilia" is 
subject to theconsideration "that the party 
who was so pleced used all practical 
endeavours to surmount the difficulties 
which already formed that necessity, and 
which, on fair trial, he found insurmounta- 
ble” as pointed out by Sir W. Scott in a 
passage referred to in  Broom's Legal 
Maxims, 8th Edition, page 2U2. There- 
fore, in my opinion, the plaintiff is not 
entitled to deduct this particular period. 
Finding that this excuse was a weak one, 
the plaintiff shortly before the case was 
decided relied on 8 13 of the Indian Limite- 


. tion Act, see Ex 2U5, dated March 23, 1925; 


and the Subordinate Judge has allowed this 
plea. In para 20 of his judgment he 
holds that defendant No 1 was a Ruliag 
Prince, who lived at Baroda, which is 
outside British India and practically must 
have been so outside excepting fora few 
casual visits to Bombay or Poona, and that 
accordingly by reason of s. 13 of the Indian 
Limitation Act the present suit was in time. 
Section 12 says. “In computing the period 
of limitation prescribed for auy suit, the 
time during which the defendant has been 
absent from British India...... shall be 
excluded", This view leads to a somewhat 
extraordinary result in the case of a suit 
against a Ruling Chief, viz., that ordinarily, 
a suit against him can never be barred. 
The same plea might be raised as toa suit 
against the Secretary of State for India in 
Council, who resides in London. The point 
is, therefore, one of considerable practical 
importance Ove thing to be borne in mind 
is thatin » case like the present theanitis 
really against the Baroda State. S ction 
87. Civil Procedure Code, requires that 
ordinarily suite should be brought against 
a Sovereign Prince or Ruling Ohiefin the 
name of his State. The Gaikwar has agents 
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orrepresentatives who manage his business 
in British india. Thatis shown clearly 
by the documents in the present case. Thus 
Exs. 197 to 202 "speak of the Gaikwar’s 
vahivatlar (manager) in Davdi and 
Ex. A of his Vakil at Poona. The 
assistance suits, Ex. 1/7 etc., were brought 
by his representative ; so also the agree- 
ment, Ex. 98, was entered into by his 
vahivatdar. In the present suit he is 
represented by the Sar Subhaofthe Baroda 
State as a person specially appointed under 
s. 85, Civil Precedure Oode (Ex. 13). His 
position, therefore, is analogous to that of 
the Secretary of State, who has representa- 
tives, 1 e., officers of Government under him 
in British India. The question is how 
s. 13 of the Indian Limitation Act applies to 
cases of this description. Inmy opinion s. 
13 must be read consistently with the pro- 
visions contained in Part IV of the Code of 
Oivil Procedure “for ‘suits in. particular 
cases’ against defendants who ordinarily 
would be alwaysoutof British India ; e. g, 
(1) The Sseretary of State for India in 
Oouncil, sse s. 79, Oivil Prozedure Code, 
aiis.32 ofthe Government of India Act, 
which lays down that he can be sued as a 
corporate body ; (2) an alien corporation cf. 
8 &3, Civil Procedure Code, and see Singer 
Manufacturing Co v.Baijnath (11) and Gir- 
dhar Damodar v. Kassigar Harigar (12) ap- 
proved by the Privy Counsil in Annamalai 
Cretty v. Murugasa Chetty (13) and (3) a 
Sovereign Prince or Ruling Ohief sued in 
theiname of his State : cf 8s. 85,6, 87, Civil 
Proesdure Code. Section 13 must, in my 
opinion be read so as to avoid the obvious ab- 
surdity that arises, if such corporate bodies 
are deemed to reside out of British India, so 
that suits against them can never ba barred 
at all. And this can be done by treating 
them as defendants, who, by reason of their 
special character, are not absent from 
British India within the meaning of the 
section, because they have notthe same 
liberty as private individuals to reside 
personally in British India and attend to 
their affairs, and they must do so through 
agents or representatives. They can be 
held to reside in British India, in so far as 
thay actually carry on their business 
through representatives in British India, 
In such easeg the contrary view adopted in 
Atul Kristo Bose v. Lyon & Co: (14) ‘and 


(11) 30 C. 103. 

(12) 17 B 652; Chitty's S. O. O. R. 375.8 - 

(13) 26 M, Skt: 7 O. W. N. 754; 30 I. A. 220; 8 Sar, 
P.O J.523; 13M. L. J. 287; 5 Bom. L, R. 491 (P. QJ. 

(14) 14 O, 397, : 
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Poorno Chunder Ghose v. “Sassoon (15) does 


not apply. There it was held that 
to hold that the section did not 
apply to cases where the de- 


fendants are, during the period of absence, 
carrying on business in British India 
through an authorised agent, would be 
legislating rather than adjudicating upon 
the section asit stands. But there are ` 
provisions of law which go against such 
an interpretation in the case of a defend- 
ant whoise Sovereign Princeor Ruling 
Ohief, The ordinary Law of England 
is that the English Courts have no 
jurisdiction over foreign .Sovereigns, un- 
less sueh persons submit to the jurisdic- 
tion (Halsbvxya Laws of England 
Vol VI, Art. 278, page 182). Section 
86, Civil Procedure Code, alters this 
by allowing a Sovereign Prince or Ruling 
Ohief to be sued with the consent of the 
Governor-General in Oouncil, but there 
can clearly be nointention to put himin 
a worse position than a person, whois a 
resident in British India as regards limita- 
tion ofsuits against him. The Sovereign 
Prince or Ruling Chief only repiegənts 
his State for the purpose of such suits, 
as isshowa by s.47 which I have already 


mentioned. The whereabouts of -his 
personal residence are, therefore, im- 
material. The pleais really on the same 


footing as an absurd one that was set up 
in regard.to the Orown in mediaval times, 
In Pollock's History of English Law, 
Second Edition, Vol. l page 525, it is 
stated thatin the fourteenth century it. 
was contended that the Orown, like a 
Ohureh, was always under age, and that 
no lapse of time would bar the demands 
ofthis quasi infant. This is a reverse casó 
tothe plea setup here that there is never 
any bar of limitation in a suitin British 
India againsfa Sovereign Prince or Rul: 
ing Chief. 


Thereare no Eaglish precedents exactly 
on this point, because, as I have already 
mentioned, a Sovereign cannot be suede 
without his consent in British Courts. But 
thera are some analogous decisions inregard 
tothe domicilor residence of. a corpora- 
tion and a number of cases on this point 
are collected in Dicey’s Conflict. of Laws, 
Fourth Edition pages 151 to 154. At page 152 
he summarises, what has been laid down 
as to the difference between the domicile of 
a natural person and that of a corporation, 
as follows:— 


(15) 25 O, 496; 2 0. W.N, 269, 
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"The domicile of akhuman being is a fact 
which, on certain points, subjectshim to 
the law of a particular country. The 
domicil of a corporation is a fiction sug- 
gested by.the fact that a corporation is, 
on certain pointe e.g. the jurisdiction of 
the Oourte, subject to the law of a particu- 
lar couatry...... Hence a corporation may 
very .well be“ considered domiciled, or 
resident, in a country for one purpose and 
notfor another, and hence, too, the great 
uncertainty as to the facts which deter- 
mine the domicile, or residence, of a cor- 
poration. In each case the particular 
question isnot, at bottom, whether a cor- 
oration has in reality apermanent residence 
ina particular country, but whether for 
certain purposes (e. g. submission to the 
jurisdiction of the Courts or. liability to 
taxation) a corporation is to be considered 
as resident in England, or in some other 
country.” 

At page 154 it is pointed out that in 
the case of corporation sole there may bea 
distinction between the private domicil of 
the persori, e. g.the bishop at any given 
moment constitutingthe corporation, and 
his corporate domicil. Thus the bishop 
may in his private capacity even acquire 
a foreign domiciland yet in his” corporate 
capacity, he would bt, in any case, held to 
bedomiciled in his diocese, This point of 
the residence ofa corporation is discussed 
in a recent case: New York Life Insurance 
Co. v. Public Trustee (16). Atpage 120* Lord 
Justice Atkin says: — 


“Now, when youare dealing with a corpora- 
tion, you are dealing again with a legal 


notion, and you have to examine the ques- : 


tion where the debt ean be said to be 
situate. It appears to me plain thata cor- 
poration according to our law is deeraed to 
residefor the purposes of suit in the place 
where ib carries on business in its own 
name,and in the caseof corporations, you 
have many activities in many countries, 
such as the big insurance companies—for 
example, the plaintiffs in this case, .It 
appears to me that the true view isthatthe 
corporation resides for the purposes of suit 
in as many places as it carries on business, 
and it is to be noticed that in ordinary cases 
where an obligation is enteredinto by the 
corporation without any particular limits 
of the place where it is payable, inasmuch 
as that obligation is an ordinary personal 
obligation which followa the person, you 


(16) (1924) 2 Ch. 101; 93 L. J. Ch. 449; 131 L. T.A488; - 


688. J.477; 40T.L R 4 
"Pageof (1924) 2 Oh,.—[Ed] ———— — — — 
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have in each jurisdiction a right to sue 
the corporation there, the corporation is 
resilent there, and the obligation is enforce- 
able there. Under ordinary circumstances 
the debt would be situate in each place 
where the corporation can be found.” 

Theview bas been taken also in an 
Indian case, viz. Bank of Bengal v. Sarat 
Chandra Mitra (17) in regard to a Baok 
which carries on  busifess in various 
branches throughout India, Explanation II 
to s. 20, Civil Procedure Code, is also based 
on a similar principle. Therefore, I think 
that, if the distinction about the Gaikwar 
really being the State of Baroda, so far 
as this suit is concerned, is borne in mind, 
it isa just conclusion that he was not 
absent from British India within the 
meaning of s, 13 of the Indian Limitation 
Act, as he carried on business through 
representatives in British India, in regard 
tohis rights in the village of Davdi, 
where the suit lands are situate. There- 
fore, I hold thats. 13 of the Indian Limita- 
tion Act cannot be relied upon in this 
case,and that the suit, not having been 
brought within the twelve years specified 
in Art. 142, is clearly time-barred, even 
pupposiig the plaintiff has otherwise a good 
title. ; 

For these reasons I would reverse the 
decree of the Subordinate Judge and dis- 
miss the plaintiff's suit with costs through- 
out. 


Murphy, J.—The facts necessary to 
relate for the purpose of this appeal are 
the following:— 

In 1727-28 A. D.the village of Davdi in 
the Poona District waa granted in inam 
by Shahu Rajah of Satara to Pilaji Gaik war. 
Exclusive of the rights of the hakdars 
and inamdars, the village was to be con- 
tinued hereditarily to Pilaji’s family. The 
terms of the gran: are those of one of 
the royal share of the revenue, and not 
of the soil. In 1863 the late Maharaja 
Khanderao Gaikwar, in his turn granted 
the village to Limbaji Dhavle, who appears 
to have been one of his courtiers, or servants. 
This grant is in terms one of the soil 
as well as of the royal share ofthe revenue, 
though actually all that could be granted 
was what had been given originally by 
the Raja of Satáre. Limbaji Dhavle took 
possession and retained the Village till 
bis death on May 16, 1879. At this time 
Khanderao Gaikwar, the original grantor, 


\17) 48 Ind, Oas. 943; 4 P, L. J. 141, (1919) Tat, 
185. i 
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was dead and there was an inquiry -by 
the Baroda State Authorities into the.grants 
and allowanees which had been given-tó 
Limbaji Dhavale. These are detailed in 
Ex. 195 whieh also contains the orders 
passed on the r:port by the then Dewan. 


of Baroda, Sir T. Madhava Row. This order 


states that neither Limbaji nor his father had 
rendered any realservices to the State, and 
that Limbaji had originally been a folder of 
turbans. Most of his allowances and a 
second inam village in Baroda State were 
resumed; but by para. 8 of the order it 
is directed that“ Let the Poona village 
of Davdi be continued to the son during 
life and until further orders as heretofore. 
The half Patilki etc., under head No. 2, 
may also be continued to the son as here- 
tofore." The son was Madhavrao Dhavle 


and: Sitabai, Chandrabai 
- widow, and in 1905 she adopted the plaint- 
iffin this case. 

The original Court has found the adoption 
proved, and this point is not disputed in 
appeal. The suit was filed in 1922, and’ 
was for possession of six fields which 
include twenty survey numbers, and for 
future mesne prcfits at the rate of 
Rs. 1,000 a year and costs. 

The title on which this relief is prayed 
for isnot exactly stated in the pleadings, 
though information on this point was sought 

- by the other side. : 

The fact is, that in addition to his rights as 
an inamdor, His Highness the 'Gaikwar 
of Baroda also held this particular proper- 
ty as khatedar or occupancy tenant and 


it had been so held by Limbaji Madhavrao: 


and Raghunathraoin their turns. When 
Raghunathrao-died there was a question 
as to the name in which the village should 
be entered. At first the Oollecter of. 
Poona entered it in the names of the widows 
but there was a protest and in the end the 
Government of Bombay held that the grant 
of Davdi village was a saranjam aud it was 
resumed and formally re-granted toHis High- 
ness the present Gaikwarwith theintimation 
that it would in future be treated under 
the saranjam rules. This is shown in Ex, 
190 a letter addressed to the Minister of 
the Baroda State on April 4, 1904. It has 
accordingly since been held and managed 
by His Highness the Gaikwar,and all possible 
claims to the saranjam have been ezting- 
nished by these political proceedings. 


N "M 
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The realfoundation of the claim is that 


. though the saranjam had been taken from 
.plaintiff's family by these orders the land 
-in question, which includes the occupancy 


rights has never been formally resumed 
and for.some time it remained in the pos- 


session of. Sitabai ,the second of Raghu- 


nathrao’s widows. The plaint alleged that 
the plaintiff had received the income of 
the land till 1910 but for the reasons stated 
in para. 18 of the learned Sub- 
ordinate Judge's judgment it is clear that 
this statement is not true, there being 


ample evidence in the shape of rent notes . 
. and the proceedings in assistance suits to 


show that plaintiff was not. in possession 
between 1906 to 1910. 

This fact isfurther established by what 
óccurred in that year, Chandrabai had 
adopted the plaintiff in 1905 but Sitabai 
the junior widow appears to have been 
in actual possession of the property. She 
entered into an agreement with the local 
representative of the Baroda Darbar and 
in consideration of an allowance of Rs, 45 
per month she surrendered the property 
to the Darbar. The document is Ex. 98 
in the case dated February 27, 1906. Of 
the survey numbers handed“ over, one 
namely No. 329 is not involved in the suit. 

AlL these facts taken together show that 


` the plaintiff's real claim is that though 


the village may have been, the property 
in the eccupancy right of these survey 
numbers was never formally resumed and 
that consequently it descended in the 
ordinary way to the heir on bis adoption 
as private property. This is the 
ground on which the learned Subordinate 
Judge has decided in plaintiff's favour. 

Whether the suit is in time and the 
learned Sybordinate Judge is correct in 
holding that this property was unaffected 
by the resumption of the village, are the 
two issues which arise in appeal. 

The question of limitation comes up for 
decision in the following manner. Defend- e 
ant No. 1 being a Sovereign Prince, he 
could not-be sued without the consent in 
writing of the Governor-General, obtained 
under 8.86 of the Civil Procedure Oode. 
This consent was sought on July 25, 1916, 
and was received on November 15, 1920, 

The plaintiff accordingly claimed to 
exclude from the period of limitation four 
years, three morths and twenty-one days, 
spent in obtaining the necessary consent, 
Therule is that subject to the provisions 
of ss. 425 every suit not brought within 
the period of limitation prescribed shall 


378 


be dismissed; buf ss. 4-25 contain no statu- 
tory provision enabling a plaintiff to 
deduct the time spent in obtaining the 
Government of India’s consent under s. 
86 of the Civil Procedure Code. In view 
of this difficulty, the learned Subordinate 
Judge has stated that the principle laid 
down at the end of the judgment reported 
in Rupchand Makundas v. Mukanda Maha- 
dev (8) would come to the plaintiffs help, 
and that it is that when the law enacts a 
limitation, and the party is disabled to. con- 
form to that limitation, without any default 
in him and he has no remedy over, the 


law will ordinarily excuse him. The dic- 


tum is no doubt true in the circumstances 
of that case: but this is not an adjacent 
one, and I cannot agree that the suit was 
within limitation on this ground. A second 
ground has, however, been put forward. 1t 
is, that since defendant No. 1 has not resid- 
ed in British India for & very large 
proportion of the period 1910-1922, plaintiff 
can avail himself of the provisionsofs 13 
of the Indian Limitation Act, 
The facts are peculiar. The suit is against 
a Sovereign Prince who does not ordi- 
narily, and cannot be expected to, reside 
in British India. Does the Law of Limitation 
contemplate that ip such a cases. 13 con- 
tinues to extend limitation or, in other 
' words, for pushed toa logical extreme in 
its application such would be the effect of 
8 13,.is thereno period of limitation for 
such a suit? I do not think that can have 
been the intention of the Legislature, for 
the Indian Limitation Act is a complete 
statement of the law, and it cannot have 
been intended, by one of the general 
exceptions, to nullify the effect of Art, 120 
which provides for the cases where no speci- 
fied period of limitation is laid down, 
Again, the provisions of the sections 
relating to suits filed against Ruling Chiefs 
and Sovereign Princes in the Code of Civil 
Procedure are peculiar. They are an ex- 
ception to the general law as to the jurisdic- 
tion of the Courts, against such persons, 
eand consent can be given and a suit brought 
when it is, irrespective of such a defend- 
ant's residence in British India, or without 
it. Ithink that i& cannot have been the 
intention of the Legislature when enacting 
these provisions to giwe the result, owing 
to 8.13 of the Indian Limitation Act, that 
in .certain cases no period.of limitation 
should be available to à Ruling Ohief or 
Sovereign Prince, and that the case is 
analogous to that ofa suit against the 
Secretary of State for India in Counoil 


HAYATI RAOV. MADHAVRAO BAGBUNATH RAO, 


135 I. 0. 1929 


whose residence is, seldom if ever, in India, 

aud who is sued, though nominally in 

his own name, actually through his agents 

in India. It has never been suggested 

that on this ground the period of limitation 

against the Secretary of State may be indefi- 
nitely enlarged, and though the analogy is ` 
not exact, owing to the varying provisions 

regulating a suit againgt the Secretary of 
State and a Ruling Onief or Sovereign 

Prince respeciively, I think it is close 

enough to justify the Court in holding 
that s. 13 of the Indian Limitation Act 
cannot apply to such a suit in the 
circumstances. This view does not involve 
any hardship on litigants in British India, 
for in fact a suit against such persons can 
always be brought, and it has.not even 
been suggested that opportunity was taken 
of the temporary residence in British India 
of His Highness the Gaikwar to 

briag this one, His Highness has 
been throughout represented by the 
Sar Subha of the Baroda State 
under the provisions ofs. ¢7 of the Civil 
Procedure Code, and the provision in this 
Section is evidently intended to meet the 
difficulty.’ I also concur generally in the 
reasons given by my Lord the Acting Chief 
Justice for the finding on this point. I, 

therefore think that the learned Subordinate 
Judge's finding on this issue is wrong and 
that plaintif'rS suit, which was brought 
in 1922, he having lost possession in 1906, 
was time-barred. 


On this view of the case it is really 
unnecessary to decide the main question in 
the appeal, but since it has been argued 
at some length, it is perhaps advisable 
to do sọ, 


Radically, the plaintiff's case is that of 
an inamdar who is also a khatedar, or 
occupancy tenant, in-the village of which 
he owns the royal share of the revenue, 
But the case is not precisely that dealt with 
in the decided cases 'on this point such 


as the Secretary of State for India 
v. Girjabai (3) which related to the 
vinchurkar saranjam. As against the 


British Government the saranjamdar is His 
Highness the Gaikwar, and there has never 
been -any question of a resumption by the 
British Government of these lands which 
could involve the point in Girjabai's case (3) 
The question is really a narrower one. It 
is whether the Baroda Darbar, having 
granted’ the saranjam of the village to 
plaintiff's predecessor-in-title, including 
these occupancy rights, can, in the circum- 
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stances, resume them, or can be deemed 
to have resumed them. - - 

The Dewan’s orders of 1879 (Ex. 155) 
assume the right of rèsumption and actually 
resume a village in Baroda territory and 


many different allowances, and in the- 


absence of evidence to the contrary, I must 
assume that such orders are legal. The 
orders on this pointeare, that the village 

. of Davdi should be continued to the son, 
fo: life, and until further orders, and we 
have seen, it was afterwards resumed on 
the grandson's death. There is no formal 
order preduced in the case, resuming, the 
occupancy rights granted to Limbaji ; 
but there must have been such an order 
preceding the arrangement with Sitabai 
in 1906, for the allowance of Rs. 45 per 
mensem is very similar to that passed in 
the case of Limbaji’s son, in para. 1l of 
the Dewan's orders, giving Madhavrao a 
compassionate allowance of Rs. 5,000 
per annum. 

There remains the fact that His? Highness 
the Gaikwar's Government did actually take 
over these properties from the member of 
plaintiff's family in whose possession they 
were in 1906,and granted a compassionate 
allowance in their place, and has been 
managing the property ever since. IJ also 
think that in the circumstances this 
property was resumable, and that it must 
be assumed that it was resumed by His 
Highness’ Government, and that plaintiff 
has, therefore, no title to it. 

For these reasons, [ agree with my Lord 
the Acting Chief Justice that the original 
Court's decree must be reversed and plaint- 
iffa suit dismissed with costs. 

Respondent No. 1, Madhavrao Raghune- 
thrao, shall pay his own and the Sar Subha 
of Baroda State's coats of the appeal. 

for Decree reversed. 
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—Determination of  cause—Pléading3, relia 
on—Ewvidence Act (I of 1872), s. 91 Régisiratian 
Act (IX of 1908), s. 49-—Suit for redemption of 
morigage—Mortgage found to be oral—Proof by 
circumstantial evidence—Secondary evidence—Regis- 
tration. 

A plaintiff suing torecover possession of land by 
redemption of sn alleged mortgage must make a 
specific averrhent of the particular mortgage he 
alleges. It does not suffice to say that «here was a 
mortgage, but there must be some description of 
the terms of the mortgage sufficient to identify it 
and enable the defendant to meet the plaintiff's cage 
On the other hand, if the plaintiff gives sufficient 
details of the allegéd mortgage, slight prima facie 
proof that a mortgage has been originally made 
would serve toshift the entire burden of proof on 
the defendant in cases of an alleged mortgage which 
the plaintiff sues to redeem. Thig does not, how- 
ever, mean that the moment the plaintiff adduces 
any slight evidence, the burden is shifted. As 
with all evidence, the Court must appreciate it and 
the burden is shifted only when the Court regards 
the evidence as trustworthy where itis a question 
of its trustworthiness. |p. 38], col. 1.] 

The determination in a cause should be founded 
upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby 
made. But there are exceptions to this rule,of which 
the underlying principle is mainly for the protec- 
tion of a defendant, so that he should not be taken b 
surprise i and, Col. 2.] 4 

e plaintiff brought a suit for redemption . : 
mortgage effected in 1866. The mortgage, te acit of 
the suit, was sought to be proved by bi bum a 
evidence, i.e. recital in deeds referring to the property 
as having been so mortgaged gnd extracts from 
account-books mentioning the fact of the mortgage 
and a transaction by which a half share in the 
mortgage was transferred to defendant's father fora 
particular sum. The question was whether the 
mortgage could be proved in this manner : 

Held, that inasmuch as at thedate of the mortgage 
an oral mortgage could be effected, the case did not 
come Within the ambit ofe: 91, Evidence Act and the 
evidence produced could be relied upo ‘prove ii; 
(5. 382, eal. 2. pon to prove it; 

Held, further that because no deed evidencing the 
po jii produced, no question of registration 
arose and the application of s. 49, Regis i 
was not attracted. [ibid] PRATE 


Second appeal from a decision of the 


- Assistant Judge at Ahmedabad, in Appeal 


No. 


89 ‘of 1925, confirming that 
of the Second Olass Subordinate Judge at 
Dholka, in Oivil Suit No. 329 of^ 


Mr. Amin (with him Mr. H. V. Diratia) e 

for the Appellant. . Hn 
Mr. G N.Thakor (with him Mr. P A 

Dhruva), for the Respondent. ' 


JUDGMENT. 


Fawceti, Agte. C. J.—Both the lower 
Courts have held that y certain evidence 
the plaintiff has established that there was 
a mortgage ofthe plaint property in 1866 
by the ancestors of the plaintiff's vendor to 


- the uncle o? the defendant: for Rs. 375 
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The evidenqe is qireumstantial, viz., recitals 
iu deeds referring to the property as having 
been so  mortgaged, and extracts from 
account- books which mention.the fact of the 
mortgage, as well as a transaction by which 
a halfshare in the mortgage was trans- 
ferred to the defendant's father for 
Ra. 127 8-0. Both the lower.Courts have 
held this evidence to be very satisfactory, 
but a complication arises because there is 
no document in evidence creating this 
mortgage, nor any secondary evidence of 
such a document of the kind mentioned in 
8. 63 of the Indian Evidence Act. The 
plaint does not definitely state that there 
was any written mortgage, but there are 
assertions of the plaintiff or his Pleader, 
which are referred to in para.7of the 
trial Court's judgment, that there was a 
written mortgage. The plaintiff also called 
two witnesses who have stated that the 
defendant showed them the mortgage deed, 
which was written on a page in a book of 
the defendant. The Subordinate Judge, 
however, disbelieved this evidence, and 
held that the mortgage was established not 
by any evidence of that. kind but by the 
other evidence that Ihave mentioned, The 
Assistant Jutige in appeal held that it waa 
only a conjecture that there was an instru- 
ment of mortgage recorded in defendant's 
account-book that the defendant denied 
it, and that the Court did not feel 
satisfied as to the truth of the aver- 
ment. , 

This point is of considerable importance, 
because if there did exist an unregistered 
document ofthe kind alleged, then, the 
question arises, whether any other evidence 
such as that relied upon by the two lower 
Oourts is admissible for the purpose of 
establishing the alleged mortgage, having 
regard to the provisions of s 49 of the 
Indian Registration Act and s, 91 of the 
Indian Evidence Act. This question has 
been very carefully discussed in the judg- 
ments of both the lower Oourts,and is also 
raised by the appeal, which has been very 
fully argued before us by Mr. Amin for the 
appellant. The trial Judge held that if 
such a document existed and was unregis- 
tred then under s, 13of Act XVI of 1864, 
whieh wasthe Indian Registration Act in 
forceat the date of the alleged mortgage, 
the document was “one which required 
compulsory registration and would be in- 
admissible in evidence. That is a state- 
ment which has not been disputed before 
us.. On the other hand, he held following 
the view taken by: a majority of the Court 
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in Nadipena Appamma v. Saripalli Chinna- 


. vadu (1), that the circumstantial evidence of 


the alleged mortgage was admissible to 
show the character of the defendant's 
possession, and that proving the mortgage 
in this way could not be regarded as 
evading the provisions of s. 49 of the Indian 
Registration Act. Even evidence as to the 
amount of the mortgage would be admis- 
sible in order to prove the extent or the 
quamtum ofinterest which the defendant 
had in the plaint property. The Assistant 
Judgein appeal took the same view. Mr. 
Amin contends that the judgment, of- 
Spencer, J., in Nadipena  Appamma v. 
Saripill Chinnavadu (l) should be pre- 


-ferred to the judgment of the other two 


Judges in that case, and has taken us 
through a considerable number of authorit- 
ies. Mr. Thakor in reply has, first of all, . 
contended that itis unnecessary to go into 
the question whether the evidence is 
admissible or not, beeauseit is not in fact 
established that there ever was an un- 
registered document, the existence of which 
forms the basisof the contention that the 
evidence relied upon is absolutely in- 
admissible, Secondly, he contends that 
the view taken by the two lower Courts is 
correct. ' : 
Dealing with the first point, there would 
in my opinion, be no difficulty in disposing 
of it but for the fact that the plaintiff 
undoubtedly did allege the existence of a 
written document in a book of the defend- 
ant and did adduce evidence to substantiate 
that assertion. Apart from that, there 
certainly is no evidence to show the 
existence of such a document, and the 
alleged mortgage was entered into at a 
time when a document was not essential to 
create a mortgage; as has been pointed out 
by the Assistant Judge, the mortgage could 
have been effected by oral agreement “and 
transfer of possession tothe mortgagee. 
Therefore the finding of the lower Appellate 
Court that the mortgage is not proved to 
have bsen in writing would apart from the 
plaintiff assertion to the contrary thet I 
have mentioned, be a sufficient ground for 
this Court hoiding that neither s. 91 of the 
Indian Evidence Act nor s. 49 of the Indian 
Registration Act would apply, because the . 
terms of the contract had not been reduced 
to the form of a document, and secondly, 
because, at the time of the alleged mort- 
gage an oral agreement with transfer of 


(1) 79 Ind. Cas. 510; 47 M. 203; (1923) M, W. N. 825 
45 M. L. J, 607; 33 M. L. T. 146; 19L. W.37; A. L Ri 
19 24Mad, 292, ` l ; 
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possession sufficed to create a mortgage, so 
that it would not fall under the words in 
8. 91 about cases where the matter is re- 
quired by law to be,reduced tothe form of 
a document. Section 49 of the Indian 
Registration Act would also not apply, 
because there was in fact no document 
tendered in evidence which ought to have 
been, but was not in fact, registered; and 
it would be perfectl¥ open to the plaintiff to 
prove the existence of the mortgage aliànde. 
It has, no doubt, been held, that a plaintiff 
suing to recover possession of land by 
redemption of an alleged mortgage must 
make a specific avermentof the particular 
mortgage he alleges. It does not suffice to 
Say that there was a mortgage, but there 
must be some description of the terms of 
the mortgage sufficient to identify 1t and 
enable the defendant to meet the plaintiff's 
case. That, for instance, has been laid down 
by West, J., in Ramchandra Apaji v. Bala- 
jt Bhaurav (2) following Sevvaji Vijaya 
Raghunadha Voloji Kristnan Gohalar v. 
Chinna Nayana Chetti (3). Onthe other 
hand if the plaintiff gives sufficient details 
of the alleged mortgage as has been done 
in the present oase, this Court has held 
that slight prima facie proofthat a mort 
gage has been original made would 
serve to shift tho entire burden of proof 
on the defendant in cases of this character, 
namely, an alleged mortgage which the 
plaintiff sues to redeem. This has been 
' laid down in Balaji Narji v. Babu Devli (4) 
but as pointed out in Bala v. Shiva (5) 
(page 278*), “this does not mean that the 
moment the plaintiff adduces any slight 
evidence, the burden is shifted. As with 
all evidence the Court must appreciate 
it,and the burden is shifted only when 
the Oourt regards the evidence as trust- 
worthy where it is a question of its 
trustworthiness.’ Those conditions are 
- satisfied in the present case, both the Courts 
having found that the evidence relied upon 
was very satisfactory. And, therefore, apart 
from this assertion about there being 
awritten document the docree allowing 
the plaintiff to redeem is one that could 
not be questioned in second appeal. . 
The main question, therefore, is whether 
the plaintiff's assertion on this point pre- 


(2) 9 B. 137. 
2) 10M.I. A, 151; 2 Sar.P. O.J. 88; 19 E. R. 929 


(P. Q.). 
(4) 5B H,O. R. (A. C. J.) 159. 
(5) 27 B. 271; 5 Bom. L. R. 85. 
*Page of 27 -Bom.—| Ed.] - 
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vents this Court from accepting the find- 
ing of thelower Appellate Court that it 
is not proved that there ever was an un- 
registered instrument of mortgage such as 
forms the besis of the contention that the 
evidence relied upon isinadmissible. Now 
of course the general rule is that it is 
necessary that “the determinations in a 
cause should be founded upon a tase either 
to be found in the pleadings or involved 
in or consistent with the case thereby 
made” as laid down by the Privy Council in 
Eshenchunder Singh v. Shamachurn Bhutto 
(6). But there are exceptions to that general 
rule, of which the underlying principle 
is mainly forthe protection of a defend- 
ant so that he should not be taken by 
surprise. Thatis well-illustrated by the 
remarks of their Lordships in Malraju 
Lakshmi v. Venkayyamma Row Bahadur (7) 
There they say (page 716*):— 

“The argument now advanced is con- 
tradietory of the case thus.made, and in- 
volves aline of attack that the defendants 
had no opportunity to meet while the 
litigation was in the lower Courts, where 
appropriate evidence could have been. ad- 
duced”. A 

Similarly in Pushavati Alakh Narayan 
v, Secretary of State for India (8), . their 
Lordships remark (page 870*): "A litigant 
who has all along: maintained a position 
in support of one, and in this case the 
more imporiant,- branch of his suit cannot 
be permitted, when he fails upon this 
branch, to withdraw from the position and 
assert the contrary, more especially when 
he therehy places his opponent at a great 
disadvantage.;' In such cases of course 
variance from the original pleadings should 
not be allowed. But' I do not think that 
the preset is a case of that kind. .The 
plaint itself does not allege a written mort- 
gage and the issues about the point of 
registration were raised only at a late 
stage of the trial after the plaintiff had 
adduced most of his evidence, The main” 
attack of the plaintiff is that there was 
a mortgage of a specified date and ofa 
specified amount. The amount that he as- 

(6) 11 M.L. A. 7atp. 20; 2 Ind. Jur. (8.8) 756 W, R 
P. O. 57; 20 E. R. 3 (P. C.). s 

(7) 59 Ind. Cas. 767; 23 Bom. L. R.713; 19 A. L. J. 
97; 330. L.J. 171; 40 M L.J. 144; 13 L. W. 256; 
(1921) M. W. N. 77; 29 M. Lẹ T. 164; 25 C. W. N, 654 
P 


. Q). 
( (8 Ln Ind. Cas.501; 28 Bom. L.R. 865; A-L R. 
1926 P O.18; 50 M. L. J. 391; 49 M. 249: 43 C. L. J. 
378; 24 L. W.9; (1926) M. W, N. 585; 531. A. 64 
(P. 0). : 
*Page of 22 Bom. L. R.—[Ed.| 
{Page of 28 Bom. L. R, —6[Ed.] "^. 
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serted was, mo doubt changed by an 
amendment of the plaint in view of evi- 
dence produced by a third party which 
suggested a different amount. But all 
along the defendant knew exactly the case 
about a mortgage that he had to meet 
and the plaintiff's assertion that there was 
a written instrument did not of itself 
put the defendant to any disadvantage in 
opposing the plaintiff's attack. 1n fact 
it put him in a stronger position because 
if such à document existed it would pre- 
sumably be in the defendant's possession 
aud he could have produced it and shown 
clearly that it was an unregistered instru- 
ment. That would at any rate be destruc- 
tive of the plaintiffs case that there was 
a valid mortgage on theland. It was, how- 
ever forhimto say supposing that he had 
possession of such a document whether 
he should produce it or whether he should 
depend upon a hope of plaintiff's failure 
to prove his case But in either alterna- 
tive it does not seem to us that heis put 
at a disadvantage by the plaintiff in the 
trial Oourt alleging a written mortgage 
and then his Counsel in appeal being al- 
lowed to ,argue that in fact there was 
no ‘such written instrument. The defend- 
ant's Counsel, similarly now finds it con- 
venient to allege that there was such a 
written instrument although at the trial 
the defendant denied it, Therefore, both 
the parties are very much on the same foot- 
ing. I am ofopinion that this is a case 
where we can properly accept the finding 
of the lower Courts that it is not proved 
that there was an unregistered instrument 
of mortgage evidencing “this particular 
transaction, in spiteofthe assertion of the 
plaiatiff to the contrary at the trial. 

Ia this view of the case, the second ques- 
tion does not really arise. But it has been 
very fully argued, and though it need not 
be definitely decided, I may briefly give the 
conelusion Í have come to. I prefer theview 
taken by Spencer, J., in Nanipina Appamma 
Saripalli | Chinnavadu (1) to that of the 
majority of the Court. I think that 
the former view accords with decisions 
of this Court, such as Bai Gulabdhai 
v. Shri Datgarje (9) where Chandavar- 
kar, J., said that while a document of 
which registration,is compulsory under 
the Indian Registration Act may be used 
as evidence for any collateral purpose, that 
meant any purpose other than tha: of creat- 
ing or extinguishinga right.to immoveable 


(8) 9 Bom LR, 393.. 
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property. I may also refer to the viewtaken 
in Chhotalal Adaitram Travadi v. Bai Mahakor 
(10)that the fact of partition may be proved 
by oral evidence although the deed embody- 
ing theterms of partition cannot be proved 
for want of registration. That implies 
thatthe terms, for instance, of an alleged 
mortgage could not be properly proved 
by evidence ofa kind not falling under 


‘ss. 63 and 91 of the indian Evidence Act, 


mefely on the ground that the Court was 
ascertaining the quantum of interest that 
remained witha person in possession of 
the land, It seems to me that this is gett- 
ing round the provisions of s. 49 of the 
Indian Registration Act in an illegitimate 
manner. But for the reasons I have al- 
ready given this-question does not really 
arise, I would dismiss the appeal with 
costs. 

Murphy, J.—I concur in the judgment 
just delivered by my Lord the Chief 
Justice, 

R. L. Appeal dismissed, 
(10) 40 Ind. Cas. 83; 41 B. 466; 19 Bom. L, R. 322, 
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JUDGMENT. 

Fawcett, Actg. C. J.—Inthis casethe 
pla.niffs -ued une aefendants to recover 
. Rs. 5366 13 6 ‘as due on a mortgage passed 
by the defendants. The mortgage is not 
disputed ; nor is the claim, except in regard 


to the compound interest fixed by the bond - 


being excessive and the bond, therefore, 
unconscionable, and in regard to the liabil- 
ity of thedefendants to pay the interest 
claimed forthe period prior to February, 
1, 1923. The Subordinate Judge held that 
the agreement to pay compound interest 
at twelve annas per cent. per month was 
not unconscionable. It is to be noted that 
the parties are both traders and money- 
lenders, and there was nothing which 
showed that there was anything in the 
nature of undue influence or pressure put 
upon the defendants when they agreed to 
pay such compound interest In my opin- 
ion nothing has been shown. that would 
justify our differing from the lower Court's 
view on this point. ` 
Therefore, there remains only the ques- 
tion about interest prior to. February 1, 
1823. The contention of the defendants 
is that there waa a compromise between the 
plaintiffs and defendant No. 1as represent- 
ing all the defendants about the interest 
due upto theend of January, 1928, and 
that this compromise was arrived atin the 
month of January, 1523. The written state- 
ment asserted that it was then agreed 
that on the defendants paying Rs. 1,500 
more to the plaintiffs theentireclaim for 
interest due till the end of January, 1923, 
would be discharged..and the balance of 
interest would be remitted ; that according- 
ly on February 1, 1923, the defendants 
paid Rs. ,,5U0 to the plaintiffs by giving 
a cheque for that sum, sothat the interest 
only from February 1, 1923, onwards was 
in arrears ; but that the plaintiffs by their 
notice dated February 16, 1923, claimed 
Rs. 5,0t6-1.0 contrary to this compromise. 
The plaintiffs denied the alleged compro- 
mise andthey raised an issue, whether 
evidence ofthis alleged oral adjustment 
was inadmissible. Tne lower Court has 
held thatsuch oral evidence is inadmis- 
sible under proviso (4) -of s. 92 of the 
Indian Evidence Act. That proviso ex- 
cepts the case of a document which is by 
law required to be in writing, or has been 
registered according to the law in force for 
the time being asto the registration of 
documents, from the provision that the 
existence of any distinct subsequent oral 
Bgreement to rescind or modify the terms 
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of a document may be proved: It follow- 
ed the decisions in Jagannath. Kashiram v, 
Shankar Ganpat (1)and Mallappa v. Matam 
Naga Chetty (2) wherein it was held that 
a subsequent oral agreement to take less 
than what is due under a registered mort- 
gage bond ia an agreement modifying the 
terms of a written contract, and if it has to 
be proved, oral evidence is inadmissible 
for that purpose underthe exception con- 
tained in this proviso (4). é 

It is contended in this appeal that that 
view is wrong. Reliance is placed by Mr. 
Thakor forthe appellants upon the dis- 
tinction thathas been made in Mallappa 
v. Matam Naga Chetty (2) and Ariyaputhira 
Padayachi v. Muthukumarasawmy Pada- 
yachi (3) between an attempt to prove a 
subsequent oralagreement to rescind or 
modify a contract contained in a registered 
document and evidence that in fact a 
creditor has accepted a less sum than is 
really due under the registered instru- 
ment in whole or part discharge of 
mortgage debt. Thus Sadasiva Ayyar, 
J., at page .45*,after saying that an 
oral agreementto substitute a mortgage 
charge for Rs. 150 payable in.instalménts 
in suppersession of the mortgage charge 
for Rs.175 payable at onge under the re- 
gistered mortgage bonds was inadmissible 
In evidence, goesou to say: “If, how- 
ever, the Rs. 15U had been paid up regu- 
larly, there would have been a complete 
discharge and satisfaction of the mortgage 
debt which could be proved in accordance 
with the Indian decisions though the oral 
agreement could not be proved." He then 
cites’ Kattika Bapanamma v. Kattika 
Kristnamma (4) upon this question. In 
that case it was held that evidence of the 
actual diseharge of certain arrears of main- 
tenance by the plaintiff taking possession 
of certain land and getting the rents and 
profits thereof was admissible to show that 
there had been in fact such a discharge, 
although evidence to prove the agreement 
so to modify the original registered con- 
tract was inaimissible, Similarly, in 
Karampalli Unni Kurup y. Thekku Vittil 
Muthorakuthi (9) the creditors gavea dis- 
charge for the whole rent due on receiv- 
ing alesssum,and it was held that that 

(1) 54 Ind. Cas. 689; 44 B. $5; 22 Bom L. R. 39, 

(2) 48 Ind Cas 158; 42 M. 41; 8 L. W. 522; (1918) M. 
W N. 719; 35 M. L. J. 555; 24 M_L. T. 400, 

(3) 15 Ind Oas 343; 37 M. 423; 12 M. L.T 425; 23 
M. L. J.339; (1912) M. W. N. 854, 

(4) 30 M, 231; 17 M. L. J. 30. 

(5) 26 M 195. 
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could be proveflas a discharge under s. 
63 of the Indian Contract Act, and that 
the fact that the discharge had been.given 
in pursuance of an alleged oral agreement 
was immaterial. In Ariyaputhira Pada- 
yacht v. Muthukumarasawmy Padayachi (3) 
it was held that a mortgage created by a 
registered, instrument may be proved to 


have been discharged by admissible evi- 


dence (including oral evidence) of payment 
of the mortgage amount, or by admissible 
evidence of any other transaction which 
operates asa mode of payment. It is, 
therefore, urged that this is not a case of 
an oral agreement to modify or rescind the 
terms of the Written document, but that the 
evidence sought to be putin was merely 
evidence of a settlement of a past liability 
for payment of interest, which did not 
prevent the terms of the agreement operat- 
ing in future as before and which, there- 
fore, does not fall at all under s. 92 of the 
Indian Evidence Act. Onthe other hand, 
‘in Jagannath Kashiram v. Shankar Ganpat 
(1) the plaintiffsued to recover Rs. 2,u00 
as balance due on the foot of an account of 
two registered mortgage-deeds and the 
defendants pleaded that their father had 
paid asum of Rs. 800 to the plaintiff, who 
accepted itin fyll satisfaction of the mort- 
gage debts. The Assistant Judge allowed 
oral evidence to be led by the defendants 
to showthat the plaintiff had agreed to 
accept Rs. 800 in full satisfaction of his 
claim, and holding the defendants’ conten- 
tion proved dismissed the plaintiff's suit. 
On appeal the. District 
the decree. A second appeal from. tbe ; deg- 
ree was dismissed'by Batchelor, J.: But 
on an appeal under the Letters Patent it 
was held that oral evidence was inadmis- 
sible to prove the alleged discharge of the 
mortgage debt under s. 92, proviso (4), of 
the Indian Evidence Act. Macleod, O. J., 
in his judgment (page 58*)says, after refer- 
ring.to Mallappa v. Matam Naga Chetty 


2). 

E ieee „But the argument before 
us has been that there has not 
been a subsequent oral agreement 
to rescind or modify the mortgage, 


but there has been an actual discharge, and 
that oral evidence was admissible to prove 
a discharge. In my opinion there is nó 
substance in that argument, The defend- 
ant's ease.must be that the mortgagee 
agreed toreceive:Rs. 800 in full satisfaction 
of the much greater amount which was 
due on the mortgage, aud although he 
*Pageof 44 B.—[Ed.] EXT Ref eee 


SUKHALAL RAMBAKAS 7, JETHA OPAJ ISHET. 


Judge confirmed: 


115 I. O. 1929 


might have said when receiving Rs. ¢00 ‘I 
now discharge you from the mortgage’ 
there was none the less an agreement 
which modified the orfginal agreement of 
mortgage. It would be an extremely 
dangerous precedent iforal evidence were 
allowed of such agreements.” 

Heaton, J.,in his judgment says (page 


“The modification suggested is that the 
mortgage debt should be changed, from 
what under the deed it would. be, to asum 
of Rs. 800. That would be a very large 
modification of the terms of the deed. This 
modification could not be proved, as is 
provided by proviso (4) to 8.92 ofthe In- 
dian Evidence Act, by the method by which 
the defendant sought to prove.” 

This decision has been dissented from 
by the Calcutta High Uourtin Mahim Chan- 
dra Dey v. Ramdayal Dutta (t). There it 
was held that oral evidence may be admitt- 
ed to prove that & mortgage bond has 
been discharged either by full payment or 
partly by payment and partly by release of 
the debt, and there is nothing in 6. 92 of 
the Indian Evidence Act to prevent such 
evidence being admitted. Ghose, J., after 
quoting the passage in Sir Norman Mac- 
leod’s judgment that I have already cited, 
says (page 5831 ):— 


“With all respect Iam unable to accept 
the reasoning of the learned Chief Justice. 
A. mortgage is discharged either by the 
payment of the full amount of the debt or 
by release of the debt itself. Ithas nevér 
been doubted that à discharge of the debt 
by payment may be proved by oral evi- 
dence. Tais pointis not contested on be- 
half of the appellant. The cases in suppoit 
of this will be found referred to in Ariya- 
puthira Padayachi v. Muthukumarasawmy 
Padayachi (3:. Oral evidence of such dis- 
eharge isnot exeluded by any provision of 
8. 92 ofthe Evidence Act. A release ofa 
debt also may be effected by parol,but if 
it isin writing it should be registered, if 
it falla within the provisionsof s. 17 of the 
Registration Act.” 

That decision was followed in Ram Ran- 
jan Roy v. Jayanti Lal Patra (7) where 
it was held that evidence of an oral ogree- 
ment going to contradict, vary or add to 
the terms of an instrument in writing is 

(6) 91 Ind. Cas. 757; 42 O. L, J. 582; 30 O. W. N.371; 
A. I. R. 1926 Cal. 170. 


(7) 96 Ind. Cas. 11; 41 O. L. J. 449; 30 O. W. N. 710; 
A I R 1926 Cal. 906 

*Page of 44 B.—|Ed.] 
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.inadmissible, but evidence proving a dis- 
charge ofthe debt, not being a varying or 
adding to the terms, is not excluded by s. 
92 of the Indian Eyidence Act, guy 

In this state of the authorities, and hav- 
ing regard to the difference between an 
actual discharge or remission falling under 

.B. 63 ofthe Indian Contract Act and an 
underlying agreement to accept a less 
amount, which m&y fall within the provi- 
sions ofs. 92o0fthe Indian Evidence' Act, 
there might beacase forsubmitting the 

“question to a Full Bench as to whether 

the view taken in Jagannath Kashiram v. 
Shankar Ganpat (1) does not go too far, 
Butin the present case, after careful con- 
sideration, it seems to me that this ques- 
tion does not really arise. What the de- 
fendants allege is that there was an oral 
agreement arrived at between the parties 
in January, 1923,and that in pursuance 

of that agreement the defendants sent to 
the plaintiffs a cheque for Rs. 1,500, and 
that accordingly Rs. 1,500 werepaid in 
fall settlement of the interest due up to the 
end of January, 1923, by virtue of a pre- 
vious agreement which had been arrived 
at in January, 1923. The whole plea of 
discharge and satisfaction is based upon 
this alleged prior oral agreement There 
is no allegation that when the cheque was 
paid it was taken to the plaintiffs and that 
they then accepted it in full satisfaction. 
All that is alleged is that, there being this 

.prior oral agreement, a cheque according- 
ly was sentto the plaintifis; and, there- 
fore, the case is not one, which I think 
really raises the important point I have 
mentioned. Itis to be noted also that, at 
the time in January, 1923, when this oral 
agreement is alleged to have been arrived 
at, some part of the interest up to Janu- 
ary 31, 1923, wasnot yet due viz, for the 
days in January, that still had to run ; and 
it is not, therefore, a case of a settlement 
purely as to aliability that had already 
been incurred. But that isa minor point. 
The major ground on which thisappeal 
must be dismissed is that the alleged dis- 
charge is based entirely upon the alleged 
oral agreement, and unless the oral agree- 
"ment is proved the discharge cannot be 
established. In my opinion, therefore, the 
view taken by tbe lower Court that evi- 
dence of the oral adjustment is inadmis- 
sible is correct, Iwould dismiss the appeal 
with costs. | 
. Murphy, J.~—The plaintiff sued the 
defendants to recover Rs. 5,366-13-60n a 
mortgage of July 12, 1910, the principal 

35 I ; 
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‘sum secured being Rs, 3,000 and the inter- 
est, less amounts already received, totalling 
Rs. 2,366-13 6, ' 

Execution ofthe mortgage and receipt 
of Rs. 3,U00 were admitted, But the de- 
fendants urged that they had already paid 
Rs. 1,972 8 0 as interest and that in Janu- 
ary, 1923, they had compromised as to 
arrears of interest, the terms being that 
defendants should pay Rs. 1,500 down, and 
Should then be held to have satisfied the 
full amouniof interest due, up to January, 
31, 1923; and that they had accordingly 
paid the sum and that interest was, there- 
fore, only due from February 1, 1923. 
The plaintiffs’ conduct: wds also impugn- 
ed, as having been fraudulent, and it was 
pleaded that the interest charged was ‘bard 
and unlawful” and that simple interest 
instead of compound at nine per cent, only 


At the trial evidence as tothe alleged 
oral agreement was excluded as irrele- 
vant under s. 92, proviso 4, of the Indian 
Evidence Act, and it was also held that the 
terms of the mortgage asto interest were 
not unconscionable. Rupees 5,336 13 6 were 
found due on the mortgage anda decree for 
sale was accordingly passed, interest 
at six per cent, being allowed from date of 
suit. 

Defendanis have appealed, and the main 
pointin the appeal is whether the learned 
Subordinate Judge was right in exclud- 
ing all evidence of the oral agreement set 
up by theappellants’ written statement; it 


‘being urged before us that this arrange- 


ment did not modify the terms of the 
original contract, and hence that the 
authorities relied on by the original Court 
did not apply. It has also been argued that 
the agreement as to compound interest was 
unconscionable. 

The cases relied on by the learned Bub- 
ordinate Judge. were those reported as Mall- 
appa v. Matam Naga Chetty (2) and Jagan- 
nath Kashiran v Shankar Ganpat (1). ‘The 
former of these cases is reported as an 
appeal under cl. 15 of the Letters Patent 
and was from the decree ina suit on two 
mortgages, the defendant having pleaded 


that by a subsequent oral- arrangement ` 


the plaintiff had agreed to take a smaller 
amount than what was due, if such amount 
were paid within a certain time; and that 
this condition having been complied with, 
the plaintiff waa not entitled to recover tha 
full amount. The plaintiff admitted tha 
oral agreement, but denied that its terms 
had beon carried out, The learned Judgeg 
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.who- heard. thee second appeal differed. 
After discussing authorities, Sadasiva 
Ayyar, J., held that the agreement was one 
altering the written registered contractand 
that it was inadmissible. Bakewell, J, on 
the other hand, thought that this was not 
an agreement modifying the terms of the 
original contract, and that s. 92 of the Indian 
Evidence Act did notapply. On a refer- 
ence, the Chief Justice was of opinion that 
asubsequent agreement to take less than 
is due under a registered mortgage is 
clearly an agreément modifying the terms 
of the original contract, andif it hasto be 
proved, oral evidence is  inadmissible 
under the4th proviso to 8. 92 of the Indian 
Evidence Act; but that since theagreement 
had been admitted in the pleadings and did 
nof require any proof, effect could be given 
toitinthatcase. Theremaining judgments 
differ on some points; but all tbeJudges 


: agreed that evidence of such an agreement 


if proposed to be given would have been 
inadmissible. : 

The head-note ofthe Bombay authority 
[Jagannath Kashiram v. ShankarGanpat (1)] 
isthat oralevidenceled to prove discharge 
of a mortgage debt by the payment of a 
smaller sum of money than is actually due 
is inadmissible. The appellate Judge had 


~ held that such evidence was admissible as 


having been directed towards showin 
that these contracts of mortgage had been 
terminated by the discharge of the obligation 


- imposed by them; but the learned Judges 


did not accept this view and following 
the Madras decision just discussed, held 
that the evidence had been wrongly admitt- 
ad. f 

The case reported in Mohim Chandra 
Dey v. Ramdayal Dutta (6) is also in 
point. In tbis case defendants? plea had 

. been thatthe mortgage debt had been 
discharged but the discharge involved 
a relinquishment by plaintiff of 
Re. 73. The Madras and Bombay cases 
“already cited, were considered, but the view 
of the Court was that when in such 
circumstances the plea is a discharge of 
"ihe obligation, partly by payment and 
partly by remission, there is nothing to 
prevent aparty proving these facts-by oral 
ı vidence. . 

The casereported «s Ram Ranjan Roy v. 
Jayanti Lal Patra (T) is in the same sense; 
ani in a case reported as Jhabba Singh v. 
Chhajzjoo (8) it was held that a subsequent 


(8) 94 Ind. Cas. 169; 24 A. L 
Rev. A. 1. Ry 1926 All. 445, 
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oral agreement which operated as a dis- 
chaige or waiver of a portion of the rent due 
under a registered lease could be proved. 
This ruling appears tome to go further to- 
wards admitting oral evidence in such cases 
previously discussed, 
but the leading Madras and Bombay 
authorities do not appear to have been con- 
sidered and are not quoted The distinction 
emerging from a consideration of these 
precedents seems to be this—that when the 
plea is that a new contract has been made, 
the effect of which is toalter or modify the 
terms of the mortgage or other instrument 
within the meaning of s. 92, proviso4, oral 


evidence of such a contract cannot be 


admitted. But, on the other hand, where 


-all that the defendant .wants to prove is 


some fact orfacts tending to show that the 
obligation has been discharged, either by 
payment, or by remission of anything that 
was due, such facts may be proved as not 
amounting to a modification of the con- 
ditions of the mortgage but relating mainly 
tothe discharge of the contract, and not 
involvirg any question of its terms. The 
plea being essentially, either that the due 
payments have been made, or that some 
part of such payments bas been made and 
some sum due hes been foregone under 
8. 63 of ihe Indian. Contract Act, no fresh 


g - contract is involved in suchia plea, which 


only amounts toan allegation of conduct 
or acis of the mortgagor, in the cake 
of the payments, or remission by the mort- 
agee, i 
š But in the present case, what was sought 
to be proved was a new contract, or as it 
was called a compromise, made in January, 
1923, which had the effect of altering the 
obligation of the mortgage as to interest 
upto January 31, 1923. The defendants 
further pleaded that they had carried out 
their. part of this new agreement by the 
payment of Re. 1,500. This was a modifica- 
tion of the terms of the mortgage and 
oral evidence to prove it has rightly been 
excluded. 

The terms of the mortgage do not appear 
to be unconscionable. The agreement 
was between traders and nine per cent. is an 
ordinary rate of interest. The condition 
that it shall be compound certainly 
considerably increases the rate, but not 
80 as, in my opinion, to eal? for interference . 
with the parties’ contract by the Court. 

I agree with the learned Chief Justice that: 
the lower Court's decree should be confirme: 
ed and the appeal be dismissed. ^ . 

R. L, Appeal dismissed, - 
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Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute Receiver, necessity of. 

The leave of the Civil Court is not a condition 
precedent to a Magistrate’s taking cognizance of 
* complaint against a Receiver appointed by the 
Oourt. A criminal offence by a Receiver would be 
clearly in respect of an act in excess of the 
authority of the Receiver appointed by a Civil Court 


and íhe reason of the rule requiring leave of the: 


Court before suing the Receiver would 
not apply to a criminal prosecution against the 
els for violation of the Criminal Law. [p. 388, 
col. 1, 


Criminal application against an order 
of the Presidency Magistrate, Sixth Court, 
Bombay. 

Mr. Gharekhan (with him Messra. Hiralal 
& Co), for the Applicants. 

Messrs, A. A. Adarkar and Dastur & 
Co., for the Opponents, 

JUDGMENT. 

Patkar, J.— The complainant filed two 
informations in the Court of the learned Pre- 
sidency Megistrate, Sixth Court, charging 
opponent No. 1, the Receiver appointed by 
the High Oourt in asuit on the Original 
Side, and other persons. The complainant 
applied to the Ohamber Judge, Mirza, J., 
for sanction to prosecute the Receiver. It 
ie said that Mirza, J., returned the applica- 
tion orally giving his opinion that the 
sanction asked for was not necessary. Oa 
August 30, 1927, the Magistrate refused 
to entertain the complaints on the ground 
that accused No.1 was the Receiver (appoint- 
ed by the High Court) of Motishaw's Wadi 
including the stable in question and 
accused Nos. 2, 3 and 4 werealleged to have 
only acted under. the order of accused No. 1, 
the Receiver, and relying on the decision in 
the case of Santok Chand v. Sugan Chand 
(1) held that no action could be taken 
in this matter till the complainant firat 
obtained the leave of the High Court for 
proseeuting ihe Receiver. 

Itis urged on behalf of the complainant 
that though sanction was necessary underthe 
old s 197 of the Criminal Procedure Code, 
no sanction was necessary under the amend- 
ed rection. Section 197 of the old Griminal 


(1) 46 Ind Cas, 836; 46 O. 432; 22 O. W.N, 910; 28 
C. L.J. 115; 19 Or. L., J. 830, 
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Procedure Code referred*to a public servant 
not removeable from his office without the 
sanction of the Government of India or 
the Local (tovernment, and would not be 
applicable to a Receiver appointed by the 
High Oourt. The amendeds 19/ does not 


‘also apply toa Receiver app’ inted by the 


High Court ina civil suit on the Original 
Side. Reliance is placed on behalf of the 
accused on the decision in the case of Santok 
Chandy. Sugan Chand (1), where it was held 
that a Receiver appointed by the High Court, 
who has, under itsorder, taken possession 
of property, cannot be prosecuted for 
criminal breach of trust in respect of the 
same without first obtatning’ the leave 
of the Court. There is no specifie provision 
of law which requires leavaof the Court 
as a condition precedent to the prosecn- 
tion of a Receiver appointed by the High 
Court. In that casethe principle guiding 
the Court of Chancery in England, laid 
down by Lord Brougham in Aston v. Heron 
(2), was made the basis of the decision. 
The ease of Nagendra Nath v. Jogendra 
Nath (3) was distinguished on the ground 
that the offence committed, namely, defama- 
tion, had no particular relation to the 
Receiver's official conduct or position. 

With regard to the, institution of a 
civil suit against the Receiver, it was held 
by Pratt, J., in Jamshedji v. Husseinbhai 
Ahmedbhai (4) thatin the case ofa suit 
against a Receiver there was no statutory 
provision requiring the leaveof the Oourt, 
and that the defect could be cured by leave 
subsequently granted if there was no bar 
to the institution of the suit, that is, to the 
jurisdiction of the Court to admit the 
plaint. The same view was taken in the 
cases of Rustomjee Dhunjibhai Sethna 
Frederic. Gaebéle (5) and Ammakutty v. 
Manavikraman (6). See also Woodroffe on 
Receiver, pages 86 and 89. There is no 
statutory provision requiring a party to 
take leave of the Court to sue the Receiver, 
The rule is based on the ground that the 
Receiver is an-officer of the Court and the 
authority of ‘the Court is no; to be 
obstructed ^or brought into: contempt 
by suits intended to interfere with the 
possession of the Oonrt, Any threatened 
proceedings against a Receiver in respect of 
trespass or wrongful seizure of gooda 

(2) (1834) 2 M. & K. 390; 3 L. J. Oh. (5.8) 194; 89 E. 
B 15 Ind. Cas. 491; 13 Or. Tu. J. 491. 

(41 56 Ind, Cas. 424; 44 B 903 at p. 906; 22 Bom, D, 


R. 319. 
(8) 51 Ind. Cas 486; 46 C. 352; 93 O. W. N. 496. 


(6) 59 Ind Cas. 568;43 M. 793; 12 L. W. 331, 
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instituted: withoute leave of the Court will: 


be restrained unless the Court is satisfied 
that the Receiver has acted in excess of his 
Authoritv. See'Halsbury's Laws of England 
Vol. XXIV, page 388. : < 

Wita regard to criminal prosecution the 
matter stands on a different footing. Part 
VI, Ohap, XV, cl. B, of the Oriminal 
Procedure Códe,lays down the conditions 
requisite for institution of -proceediugs. 
Sections 195, 196- A, 196-B, 197, 198, 199 and 
199-A lay down the provisions as ‘to when 
the Court shall take cognizance of tlie 
offences specified in those sections. There 


“ig no provision in the Oriminal Procedure 


Code requiring the leave of the Court to 
prosecute a Receiver before taking criminal 
proceedingsagainst him. It may be desirable 


to bring to the notice of the Court, which ` 


appointed the Receiver, the offence com- 
mitted by the Receiver in execution ofthe 
orders of the Oourt and obtain the leave of 
the Oourt before prosecution. But we 
think that we shall be trespassing on the 
functions of the Legislature if we wereto 
hold that the leave of the Oivil Court isa 
condition precedent to the Magistrate's 
taking cognizance of a complaint against 
the Receiver appointed by the Court. A 
criminal offence by a Receiver would be 
clearly in respect of an act committed in 
excess of the authority of the Receiver 
appointed by a Civil Court, and the reason 
of the :rule requiring leave of the Court 
before suing the Receiver would not apply 
to & crimiaal presecution against the 
Receiver, for violation of the Criminal Law. 
In Dunne v. Kumar- Chandra Kisore (7) 
whieh was followed in Fink v. Corporation 
of Calcutta (8).it was held that a Receiver 
appointed ‘by the High Court could not 
be proceeded against under s. 145, Criminal 
Procedure Code; merely in his capacity of 
a Receiver, and a Magistrate had no jurisdic- 
tion to interfere with him in respect of 
his possession without the sanction of the 
Üourt on the ground that the possession 
of the Receiver was possession of the Court. 


. But the Caleutta High Court in Nagendra 


Nath Srimoney v. Jogendra Nath Srimoney 
(9) held that the sanction of the Oourt 
appointing a Receiver was not necessary in 
order to proceed against him for a breach 
of the ordinary Orimigal Law of the country. 
In Krishna. Lal v. Profulla. Kumar Dhar 
(10) it was held that where' an estate was 

(7) 30 O. 593; 7. C -W.-N. 390. - : 

(8) 20 0. 721: 7 0. W: N. 106. -o 
* (9) 15 Ind; Cas. 491; 13 Cr. L. J. 491. ` HE: 
(10) 60 Ind: Oas, -791; 28 Or. L. J, 204; 33 QL, T 


"a 
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entrusted to an administrator by the Court 
in the exercise of its intestate jurisdiction, 
a complaint for criminal breach of trust 
in respect of items included in the accounts 
filed in Court could not bé entertained with- 
out the sanction of the Court on the ground 
that the inventory and accounts were filed 
by him in the High Court, and: the exhibi- 
tion ofa false inventory would constitute 
an offence under s 176; Indian Penal Code, 
and the sanction ofthe Cour’ was necessary 
under 8.195 of theOriminal Procedure Code, 
In Santok Chand v. Sugan Chand (1) leave of 
the Court was held necessary for the 
prosecution of a Receiver for criminal . 
breach of trust on the ground that the 
property was entrusted to the Receiver by 
the Court and not by the complainants. . 
In the present case, an application was 
made to Mirza,J. for leave to prosecute 
the Receiver, but the learned Judge was 
of opinion that leave was not necessary. 
It would have been better if the com- 
plainant in this case had made a written 
application and obtained a written order 
thereon. We are not aware of any 
provisions of the law which requires leave 
or sanction: of the Court before prosecut- 
ing a Receiver, In the present case. the 
offences alleged against the Receiver are 
said to have been committed by acts.in 
excess of the authority of the Receiver, and 
I think the Presidency Magistrate, Sixth 
Court, erred in not taking cognizance of 
the complaints on the ground that accused 
No. 1 was a Receiver appointed by the 
High Court, and no written leave of the 
Court sanctioning the prosecution was 
produced before it. : 

I would, therefore, make the Rule absolute, 
set aside the order of the learned Magis- 
trate, and direct him to entertain the com- 
pads and proceed with them according to 

aw ns 

Baker, J.—I agree. To hold that the 
Receiver cannot be prosecuted without the 
leave of the Court involves an addition to 
tne provisions of s. 197'o0f the Oode of 
Oriminal Procedure. Toe case of Santok 
Chand v. Sugan Chand (1) proceeds on 
principles deducible from the English cases 
and not on any express provision of law. 
This case proceeded on its own facts as the 
Receiver wasthere charged with criminal 
breach of trast in respectof.the very pro- 
perty which had been placed in his 
possession by the Court. In the present. 
case the Receiver, though put in possession 
of theland in dispute by the Oourt, cannot 
he regarded as authoriaad ta commit 
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offences of the nature complained of, by 
virtue of his possession, a3 his duty was to- 
proceed by duecgjirse of law in the case of 
dispute between him and persons claiming 
to be tenants of the property. It would, I 


think, lead to inconvenient resultsif we were © 


to hold that the sanction of the Court was 
necessary before the prosecution in respect 
of the allegad offedces. I, therefore, concur 
in the order proposed. . . 
; Rule made absolute, | 
A. - : - 


BOMBAY HIGH COURT - 
ORIGINAL OIVIL JORISDIOTION APPEAL 
. No. 49 or 1427. 
Sorr No. 11069 or 1993. 

February 7, 1228. 
Present:—Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Blackwell. 
COWASJI MUNCHERJI BANAJI— 
DasFENDANT—APP?ELLANT 


~ + Tersus 
THe OFFICIAL ASSIGNEE or. - 
BOMBAY —PuaiNTITF — RESPONDENT, 
Contract Act (IX of 1878), s. 174— Pledge—Consoli- 


dation of securities —Construction of documents— Con- 
duet of parties. < 
It would be a dangerous view" io take of s. 174, 
Contract Act, to hold that although parties state 
specifically in writing that certain articles are to 
be security for a particular sum and that certain 
other articles-are to be à pledge for another sum, yet 
` both lots of articles must be treated as security for 
both the debts. [p. 390, col. 1) 7 
Per Blackwell, J.—Where the terms upon which 
advances are made and the security for those advances 
are given, are plain onthe faceof the documents relat- 
ing thereto, it is not permissible for the purpose of 
ascertaining what was the intention of the parties 
as expressed in the terms of those documents to have 
any regard to their subsequent conduct. [p. 391, col. 


.FAOTS.—One H pledged with the dè- 
fendant an artistic silk hanging ae secarity 
for a loan of Rs 2,00U. Bubsequently he 
executed a document whereby he received 
a loanof Rs. .1.60,000 on the pledge of 
other articles. Still later H borrowed an- 
-other sum on the security of entirely 
other articles. Later on H removed a 
-number of articles inclüding the silk 
hanging referred to above from the custody 
of the defendant but on a protest made 
he restored them. H became insolvent 
-and the Official Assignee sued to redeem 
the pledge of the silk hanging 
on payment of Rs. 2000. The defendant 
resisted the claim on the ground that 
the pledge: was: subject-to the advances 
made under the two later documents, The 
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suit was decreed, the trial Court holding 
that H was not bound to pay the subséquent.- 
advances. Defendant appealed. Pr 

Massra. Taraporewala and  Bastavalla, for 
the Appellant. EL 
, Messrs. Munshi and J. Mehta; for the 
Respondent. 7 : 

Marten, C. J.—'After setting out the 
faets of the case and s. 174, Contract Act, 
his Lordship proceeded as follows:] 

I do noi regard that section as being. 
happily drafted, because it seems to me to 
involve rather inconsistent notions, But 
I think it amounts in effect to this: you 
must find & contract allowing you to hold 
articles for subsequent advances as well 
as the original advance. Then if you 
know nothing more than. this that there 
was a pledge for a particular sum, and 
that then there was a further payment or 
a further advance, then you, may presume, 
in-the absence of anything to the contrary 
that the realcontraet between the parties 
was that the pledge should cover this 
subsequent advance. But I draw attention. 
to the qualifying words “in the absence, 
of. anything to the contrary." I aleo draw at- 
tention to the opening words that. "in the 
absence of a contract to that effect." ` 

Now in the present case what do we find? 
We find, itis true, a pledge in the first 
instance of goods for Rs. 92,000 unac- 
companied by any writing and on perhaps 
rather dubious oral evidence. But when 
we come to the subsequent advances, they 
in each case (1 referto the two documents 
of March 10,1917, and June 15, 1917) are 
secured on or refer to other goods which 
at the time at anv rate could bave been 
identified and which are quite separate 
and distinct from the article originally 
pledged. 2 

Under those circumstances it seems to 
me that one cannot properly hold that 
although the writing said that subsequent 
advances were to be secured on article X, 
yet they were also to be secured on article 
-A. viz. the ‘article already in pledge. If 
that was the real intention, nothing would, 
have been simpler than.to put it in the 
written document. So stopping there Ido 
not see how up to this time the section 
helps Oowasji. Noredo I think one can 
properly infer from these inventories and 
from what took place inJuly, 1917, that a 
different meaning ought to be given to 
the previous written documents of March 
and June, 1917. : . 

But one question we have to consider is 
whether it canbe held that the effect of 
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LI e 
what took place at the Sife Deposit Com- 
pany and of the inventories then made 
was that a new deposit in effect was craated, 
or a.new pledge effected by which all the 
articles therein referred to were made 
security. for all the moneys due and 
owing by Hiramaneck. In my judgment 
it would be unsafe to draw that inference 


from the documents and the evidence we. 


have before us. For one thing it is not 
the case put forward by the plaintifis, The 
Solicitors’ letters are too vague on that 
point to allow us fairly to draw that in- 
ference, and the same observation applies, 
in my opinion, as, regards the inventories. 
To my mind the lettersand the inventories 
are on the whole consistent with this that 
Hiramaneck was to return to Cowasji’s 
custody allarticles which had previously 
been pledged by him, but it wae not intend- 
ed that individual pledges or mortgages 
were to be altered. 

That being a0, there is nothingin s, 174 
which carries the matter, in my opinion, 
any further. I think I may add this that 
it would be, in my opinion, rather a dan- 
gerous view to take of s, 174 if we were to 
hold that althbugh parties state specifically 
in writing A that certain articles are to be 
security for a particular sum X,and state 
in writing B that certain other articles are 
to bea pledge for another sum Y, yet we 
must in effect treat both lots of articles as 
security for both the debts. So, too, I. think 
it would be dangerous to hold that any 
pledge of articles for a particular sum 
must be taken to include also a pledge for 
subsequent advances. In some very 
simple case which I have &lready mention- 
ed that may be a proper inference to draw, 
but not in my opinion in any case ap- 
proaching the facts that we have here 

Ouriously enough there appears to be 
little or no authority on this particular 
section. We have been referred to a pas- 
sage in Story on Bailmení&, page 253, which 
I do not think really carries the matter 

. very much further, but to some degree it 
bears out what I have slready indicated, 
qvi 2 

^But ihe mere existence of a former debt 
due to the pledgee does not &uthorize him 
to detain the ‘pledge for that debt, when 
it has ben pat into his hands for another 
debt or contract, unless there is some just 
presumption that such was the intention of 
the parties The like rule applies to a 
subsequent debt or loan contracted by the 
pledgor; for in such a case, the new dobt 
or loan will not be deemed to attach to the 
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pledge, so that the pledgee may retain the 
same therefor, unless, from all the cireum- - 
stances, thereis just ground of presump- 
tion, that the new debt or‘loan was made 
upon the credit of the pledge, and was so 
understood by the parties. The rule, in 
all these cases, strictly applies, that the 
particular contract is to govern the rights 
of the parties.” ; . 

Then there isa passage in Halsbury's Laws 
of England Vol. XXII, page 942 viz., that “the 
principle of consolidation of securities con- 
tained in the law of mortgage does not apply 
to a contract of pawn, at least as against the 
executor of a deceased pawner". That 
refers to the case of Vanderzee v. Willis (1) 
where the decision rested on this that there 
had been in effect an administration order, 
and so the Court's order had put an end to. 
the right of tacking. 

Another case which I might refer to is 
Demainbray v. Metcalfe (2). It was & case 
where certain jewellery waa sub-mortgaged 
to secure a sum of £ 200. Then there 
were further loans of £ 36 and £ 50, and 
the question was whether the pawner could 
redeem on payment of £ 200. There, 
taking all the facts into consideration, the 
Lord: Ohancellor thought that all the three 
sums must be paid before the article could: 
be redeemed. That, again, wasa case de- 
pending on its own facts. There was no 
suggestion there, as we have here, that the 
subsequent advances were secured on 
another separate security. 

[The reat of the judgmentis not necessary. 
for the purposes of this report. It is enough 
to state that his Lordship agreed withthe 
conclusions of Court below and dismissed 
the appeal ] 

Blackwell, J.—It is clear from the: 
terms of 8. 174 of the Indian Oontract Act 
that a pawnee is not entitled to retain the . 
goods pledged for any debt or promise 
other than the debt or promisefor which 
they are pledged, in the absence of a 
contract to that effect. That contract may 
be expressed, or may be - presumed in the 
absence of anything to the contrary. In the 
present case we find that in regard to the 
subsequent advances made by Cowasji to 
Hiramaneck, the terms upon which those 
advances were made and the securities given 
in respect of them were defined by two- 
documenta, viz , those of March 10, 1917, and 
June 15, 1917. 

It has been admitted by Mr. Tarapore- 
wala that taking the words of those docu- 


(2) (1789) 3 Br. O. 0. 21; 29 E. R. 385. 
(2) (1715) 2 Veru 690; 28 E, R. 1052, 
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ments as they stand by themselves, he 
cannot contend thatthe silk hanging, the 
subject-matter of this suit, is referred to in 
terms in either of those documents or forms 
part of the security given to Oowasji by 
Hiramaneck. Mr, Taraporewala, however, 
has contended that the subsequent conduct 
of the parties ought to be looked to for the 
purpose of ascertaining what was their 
intention at the time they executed the 
goer mente of March 10, 1917, and June 15, 
1917. 

In my opinion where the terms upon 
which advances are made, and the Becurity 
for those advances are given, are plain on 
the face of the documents relating thereto, 
it is not permissible for the purpose of 
ascertaining what was the intention of the 
parties as expressed in the terms of those 
documents to have any regard to their 
subsequent conduet. Upon that ground 
alone [ should be prepared to hold that it 
is not permissible to have regard to the 
subsequent conduct of the parties forthe 
purpose of ascertaining what was intended 
in this case. 

A further question, however, has arisen, 
viz., whether the subsequent conduct of 
the parties may not evidence a new contraot 
that this silk hanging should form part of 
the security thereafter to be retained by 
Cowasji in respect of the previous advances. 
By their Solicitors’ letter of July 9,1917, 
which referred to the arrangement come to 
under the document of March 10, 1917, a 
complaint was made that some portion of 
the goods in Cowasji's possession had 
recently been removed by Hiramaneck from 
certain premises where ihey had been in 
the custody of Oowasji and had been 
deposited in the joint names of Hira- 
maneck and his manager one Lopez 
in the Safe Deposit Company. That 
was the fact. Oertain goods had been 
removed by Hiramaneck, and included 
among them, was this particular silk 
hanging. Thereafter on 
maneck attended at the office of the 
Solicitors who had written the letter of 
July 9,and the various articles which had 
been s0 removed, and which were sot out in 
a list attached to a letter from the same 
Solicitors to Hiramaneck dated J uly 10, 1917, 
including the silk hanging in question, 
were acknowledgtd by Hiramaneck to have 
been deposited with Oowasji as security, 
and all those articles were re-transferred 
into the name of Oowasji. It is sought 
from that conduct to imply an agreement 
by Hiramaneck that that silk hanging 
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should thereafter form part of the security 

for the advances which are referred to in 

the documents of March 10, 1917,and June 

15,1917. In my opinion it would be entire- 

ly unsafe to draw that inference, It is 

common ground that that silk hanging had. 
originally been pledged for an advance of 

Rs. :2,000. It had never formed part of 
the security for the advances. made in 

accordance with the arrangement of March. 
10, 1917, or June 15, 1917. All we know 

is thatit had been wrongly removed from 

the custody of Cowasji by  Hiramaneck, 

and that upon a demand being made for its 

return, it was returned. Its return may 

bé attributable to the right conferred 

upon Cowasji by the original pledge, 

and to no other agreement between the 

parties. 

Under those cireumstanees it seems to me 
that it would be quite unsafe from the mere 
fact of its return into the custody of Cowasji 
to imply the agreement sougt to be made 
out in this case that thereafter it was to- 
stand as part of the security for previous: 
advances. In my opinion there is no 
evidence whatever to show that that silk 
hanging was ever pledged except as securi- 
ty for Rs. 2,000. The oral evidence contains 
nothing to the contrary. The documentary 
evidence is all the other way. In these 
circumstances, in my opinion, the learned 
Judge came to the right conclusion in 
holding that the Official Assignee, as: 
representing the estate of Hiramaneck, the 
original pledgor. was entitled to redeem 
that silk hanging on payment of the amount - 
of the loan. 4 

I agree that this appeal must be dismissed 
with costs. ` 


R. L. Appeal dismissed. 


BOMBAY HIGH COURT. 
SgooNp Civit ArraaL No. 962 or 1925. 
July 27, 1928. . 
Present:—Mr. Justice Baker. 
on difference between. 

Sir Charles Fawcett, Kr., Acting 
Ohief Justice and Mr. Justice Mirza. 
POCHALAL RANOHHOD AND ANOTEER— 

DsFENDANTS—-APPELLANTS 
: Versus . 
UMEDRAM KALIDAS AND ANOTARER-— 
PLaINTIFFS— RESPONDENTS. - 
Court Fees Act (VII of 1870), s.? (i), (iv) (f)— 
Suit by commission agent for recovery of money as 
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balance: of accounf—Suit, nature of—Preliminary 
decree—A ppeal—Court-fee. | f 
. À suit by & commission: agent 
ofa sum as balance dus on a current account þe- 
tween the parties is a simple money suit falling 
under s. 7 (i) and not a suit for accounts under 
s 7.iv(f1, Court Fees Act and the mere fact that on 
account of defendant disputing the correctness of 


the plaintiff's accounts itis necessary for the Court, 


to go into accounts and pass a preliminary dec 
under O. XX, r.16, Civil Procedure Code, makes 
no difference. Therefore, where in such a' suit 
the Court passes a. preliminary decree and the 
defendant appeals from that decree challenging his 
liability, an- ad valorem Court-fee must be paid on the 
value of the suit [p. 398, col. 2.] 

[Case-law discuased.] . : 

Second appeal from a decision of 
the Assistant Judge, at Ahmedabad, in 
Appeal No, -389 of 1922, dismissing an ap- 
peal from the decision of the Joint 
Subordinate J udge at Ahmedabad, in Civil 
Suit No. 297 of 1922. : 


JUDGMENT. 

Fawcett, Actg. C.J.—The plaintiffs, 
who carry on the business of a commission- 
agency ,sued the three defendants to recover 
the sum of Rs. 3,310-14-0 as balance due on 
a current account between the parties. The 
plaintiffs valued the claim at this sum of 
Rs. 3,370-14-0 and paid Court-fees thereon. 
The defendants, among their objections 
pleaded that the suit was time-barred. 
The Subordinat Judge decided against this 
contention and passed a preliminary decree 
for accounts against defendants Nos 1 and 
2. He held that defendant No. 3 was 
not -liable. Defendants Nos. 1 and 2 
appealed to the District Court of Ahmed- 
abad and among the grounds of appeal 
were (1) that necessary parties had not 
been joined and the lower Oourt ought 
to have dismissed the suit on that account, 
and (2) that the lower Court erred in hold- 
ing that the suit would be in time, if it 
was brought within three years of the last 
item in the accounts. Before the Assistant 
Judge a contention was raised that the 
*eleim in appeal had not been properly 
valued. : i 

The defendants valued the claim in 
appeal as a declaratory relief at Rs. 130 


and paid a Oourt-fee of Rs. 10 only 
The Assistant Judge held that the 
suit was One filing under cl (i) of 


'B 7 of the Court Fees Act, 187v, viz, a 
suit for money, and was not one for 
accounts falling under cl. iv (f) of the sec- 
tion. He also relied on the decision in 
Srinivasacharlu v. Perindevamma (1) that 
ina suit coming under cl. iv, s. 7 


(1) 38 Ind. Cas, ‘602; 39 M. 725; 30 M. L. J, 402, 
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of the Court Fees Aci, when the plaintiff 
has valued the relief prayed for and ob- 
tained a decree, in that instance a preli- 
minary decree for ane account, and the 
defendant appeals against the whole 
decree, he is bound by the valuation in 
the plaint. Accordingly, be directed that 
the appellants should, within eight days, 
make up the deficit Coprt-fee on that basis, 
Though time was extended, this was not 
paid, andthe appeal was, therefore, dis- 
missed The defendants have come to us 
in second appeal. h 

The main guestion is whether tbis is a 
"suit for money" falling under cl (i) or 
& "guit for accounts" falling under cl. iv 
(f) of s. 7. A subsidiary point is whether, 
supposing it is a suit for accounts, appellants 
are bound by the valuation of the claim 
made by the plaintiff, when he filed the 
suit. In my. opinion, the suit as brought 
being: one for a definite sum of money, as 
balance due on a current account,is a suit 
for money falling under cl. (i) of s. 7; 
and not for a suit for accounts falling 
under cl. iv (f) of s. 7. 

The main test is what is sued for, be- 
cause the word usedis ‘suit’, and the test 
has reference to what is asked forin the 
plaint and not to any question or dispute 
that may arise upon any pleading of the 
defendant. In the present ease, the plaint- 
ifis eay that they have their Own accounts 
and that on these accounts a certain sum 
of money is due to them from the defend- 
ants They do not aek the Court to take 
any accounts. The mere fact that, because 
the defendant disputes the correctness of 
the plaintiffs’ accounts, it may be necessary 
togo into accounts, and that the lowér 
Court has passed a preliminaty decree 
under O. XX, r. 16,is in my opinion, en- 
tirely irrelevan:. 

A similar question hes arisen in regard 
to suits which are not cognisable by Small 
Qause Courts under the Provincial Small 
Cause Courts Act IX of 1887. Article 31 
of Sch. II to that Act excludes from 
the cognisance of a Small Cause Court “any 
other suit for an account, including a. 
suit by a mortgagor, after the mortgage 
has been satisfied; to recover surplus col- 
lections received by the mortgagee, anda 
suit for the profis on immoveable pruperty 
belonging to the plaintiff which have been 
wrongfully received by the defendant.” 
The word “other” is introduced because 
Art. 30 excludes “a suitfor an account of 
property and for its due administration 
under decree". The question, theréfore, . 
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arose what is a "guit. for an account" 
within the meaning of this Art. 31; and it 
has been held by the High Oourts of 
Bombay, Calcutta, Allahabad and Madras 
as well as other Courts, that a suit for the 
recovery ofa specific sum of money does 
not assume the character of asuit for ac- 
counts merely because in the determinas, 
tion of the questiop in controversy, accounts 
may have to be examined. Itis sufficient 
for the purposes of this judgment to refer 
to what is said on this point in Kshetra 
Nath Bhuiya v. Kali Dasi Dasi (2) where 
a large number of decisions to that effect 
are cited. In the same judgment, it is 
said - (page 786*):— 

“There cannot in essence be a suit for 
accounts by the plaintiff against the de- 
fendant, unless the defendant is under a 
liability to render accounts to the plaint- 
iff.” 

Then, a series of decisions are cited tin 
support of that proposition. This is borne 
out by the origin of the term “a suit for 
account.” It was a recognised form of 
action in English Common Law, and its 
history is fully given in Story's Equity 
Jurisprudence, Vol. I, at pages 416 to 420, 
At first, it was a very limited kind of suit, 
but it gradually got extended to any suit 
which depended upon a liability of the 
defendant to furnish anaccount. Thus it 
isstatedin Bullen and Leake's Precedent 
of Pleadings, 7th Edition, page 47, foot- 
note (a):— 


“And now, since the Judicature Act, the 
action of account may be brought, in a 
great variety of cases, in all Divisions of the. 
High , Court. 
commeroial traveller, or any other agent or 
trustee, has received money on behalf of the 
plaintiff, he is an “accounting party," that 
is, he is bound within a reasonable time 
after demand to render a detailed account 
of all moneys received by him in that 
capacity, showing how much he has paid 
over to the plaintiff and how much he still 
has in hand.” . 

“In the present case, the plaintiff is not 
suing an “accounting party." He is the 
“accounting party" himself, suing the 
defendant for a definite sum of money, 
which he says is due to him; and,in fact, 
according to Seton’s Judgments and 
Orders, Vol. IT, page 1831," an agent 
cannot sue his principal for an account on 
the ground of the relation between them.” 
D 4l Ind, Cas. 929; 21 O W. N. 784; 27 OC. L. J, 


———— 
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In saying this, I do nct mean to say that 
you cannot have a case, where both the 
parties to a suit are accounting parties, for. 
instance, twomerchants each keeping his 
own accounts of their mutual transactions, 
In such cases there isa mutual account, 
and there is an obligation on each side to. 
render accounts to the other, such as ig 
referred to in Maniram Scth v Seih Rup- 
chand (3). I also reserve the possible ex- 
ception of a suit in which the plaintiff, 
though not anaccounting party, cannot 
state the precise amount dueto him, without 
the accounts of the parties being examined, 
But, the present case is not one of those 
kinds and in my opinion, for the above rea- 
sons this cannot be said to be a “‘suit for an 
account.” 

In this connection, I may briefly refer to 
the Full Bench decision in Hatimbhai Has- 
sanally v Framroz Eduljee Dinshaw (4)as to 
the words a “suit for land" within the 
meaning o: cl. 12 of the Letters Patent. Mr, 
Justice Blackwell in bis judgment at page 
675* holds that those words have a'natural, 
ordinary and unambiguous meaning of a 
suit to obtain land, and he sites the cases of 
a suitfor an injunction meaning not a suit 
relating to an injunction but a suit to 
obtain an injunction, and asuit for possession 
being neither a suit substantially for posses- 
sion nor one relating to possession, but a 
suit to obiain possession and soon. Itis 
true that in that case I and my learned 
brother differed from Blackwell, J., on this 
point and held that, in view of other 
legitimate aids to the construction of this 
expression " suitfor land,” its real meaning 


.was more a suit relating to land than a suit 


to obtain land. In my judgment at page 
571* ILavestated cases where the word “for” 
in conntction with a suit might undoubt- 
edly bear the meaning “concerning” or 
“relating to." Therefore,I do not go £o far as 
to say that merely because we have the 
words “suis for accounts” incl. iv (f)it 
is necessarily confined to the case of a suit 
to obtain accounts. ButI can find no basis 
or consideration that would justify us in® 
holding that this expression méans a suit 
relating to accounts, as opposed to a euit to 
have accounts taken. I have already 
referred to the principles that govern the 


(3) 33 O. 1047 at p. 1057; 8: Bom. L. R. 501; 4 O 
L. d, 94; 10 C. W. Ñ. 874; 1 M. L. T. 199; 3 A. L-J. 
595; 18 M.-L. J. 300; 2 N. L. R. 130; 33 I. A, 165 


(P. C. 
(4) Jo4 Ind. Cas. 8: 51 B. 516; 29 Bom. L. R. 498; 


A. LR. 1927 Bom. 278 (F. B.). 
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question of. what is a suit for account 
in England, andI think the Legislature 
-obviously means the same in s. 7 of the 
Court Fees Act. Saction llof that Act, in 
my opinion, supports this view. It says:— 

"In suits. for mesne profits or for 
immoveable property and mesne profits, 
or for an account, ifthe profits or amount 
decreed are ‘or is in excess of the profits 
claimed or the amount at which the plaint- 
iff ‘valued the relief sought, the decree 
shall not be executed until the difference 
between the fee actually paid and the fee 
which would have been payable had the 
suit comprised the whole of the profitsor 
amount so decreed, shall have been paid to 
the proper officer”. 

Here, the words “suits for mesne profits, 
or for immoveable property and mesne 
profits" obviously mean suits to obtain such 
mesne profits, or :immoveable property 
and mesne profits, and the words “for an 
account’, in my opinion, have the same 
meaning of a suit to obtain an account. 
. The underlying idea is that a plaintiff suing 
for an account may not be able to say 
definitely what is the amount due to him, 
and, therefore, he is allowed to put his own 
valuation on the relief sought, and only has 
to pay any deficiency in the Oourt-fees 
when the decree ts executed. The whole 
basis for this privilege vanishes, when 
a plaintiff is able from his accounts 
to say what is due from the defendant and 
sues to recover a definite sum. Again, ifa 
suit for an account is taken to mean any 
suit, in which the Oourt may for proper 
reasons order an account to be taken, or in 
which any disputed items in the plaintiff's 


accounts have to be gone into bya Court, 


then obviously there will be very wide con- 
sequences; for instance,a suit to, which 
the Dekhan Agriculturists’ Relief Act 
applies wi'l, in almost every case, be 
a suit for an account, because notwith- 
standing any agreement between the 
parties except in very special cases the 
Oourt has to take an account. It seems 
' to me absurd that although the plaintiffs 
are suing to recover a definite sum of 
money their suit should be held to be 
one for an account on which they could 
place a valuation of Rs. 5 and so avoid 
paying full Court-fees leviable under cl. (2) 
ofs. 7.. Even asuit for the recovery of 
money the precise amount of which could 
not ba ascertained unless the accounts of 
the parties were examined has been held 
to bs a suit cognizable by a Small Cause 
Court andnot excluded by Art. 31 of 
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the Provincial Small Cause Courta Act 
1887: cf. Sheo Bodh v. Surjan (6). I need 
not in the present. case go as far asthat 
it suffices to hold that a suit like the 
present where the plaintiff does not ask 
for any accounts to be taken and sues 
for a definite 81m of money to be paid 
by the defendant isa suit for money and 
"that the fact that the record of.the suit 
transactions in the fofm of a written 
account may have to be goneinto does not 
turn it into a suit for an aecount. I 
should have mentioned the Bombay rul- 
ings in regard to Art. 3lof the Provin- 
cial Small Cause Courts Act which I think 
also support my present conclusions. In 
Girjabai v, Raghunath (6) the plaintiff sued 
to recover three specific sums of money 
amounting to Rs. 417-11-0, being her share 
of the revenues and profits of three sets 
of lands, alleging in her plaint that the 
money had been wrongly received by the 
defendant. It was held that the suit was 
one cognizable in a Court of Small Oauses 
and was not excluded by Art. 31. Inthe 
judgment a reference is made to the case 
of Vinayak v. Krishnarao (T) which in the 
subsequent cass of Vesudev Narayan v. 
Damodar Waman (8) was explained by Sir 
Lawrence Jenkins, In Vinayak v. Krishna- 
rao, (T)there was a contention that it was 
a suit for an account but Sir Lawrence 
Jenkins explained that the question under 
Art. 3Linthe Schedule of the Provincial 
Small Cause Courts Act is not considered 
in the judgment in that case because it 
was the opinion of the Court that the 
suit wasnot oneforan account but for a 
definite sum of money and so fell within 
the ruling of the majority of the Full Bench 
decision of the Calcutta High  Oourt in 
Kunjo Behary Singh v. Madhub Chundra 
Ghose (9). This and the case of Antone v. 
Mahadev Anant(10) are mainly concerned. 
with a different point as to the distinction 
made between a case where the mesne pre- 
fits on immoveable property are alleged 
to have been rightly received and one where 
they are alleged to have been wrongly re- 
ceived, [ am not concerned with that 
distinction in the present case. It may 
be noted that Vinayak v. Krishnarao (7) 
also decides thai a suit for money alleged 
to be due in respect of profits of land is 


(5) 19 Ind.. Cas 427; 11 A. L. J. 238, 
(6) 30 B. 147; 7 Bom. L. R. 741. 

(7) 25 B. 625; 3 Bom. L, R. 239. 

(8) 6 Bom. L. R. 370. 

(9) 23 C. 884. 

(10) 25 B. 85; 2 Bom. L, R. 683. 
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not turned into a suit for the determi- 
nation or enforcement of a right to or in- 
terest in immoveable property merely be- 
cause the defendant raises the question 
of the title to the land. The character of 
asuit ig determined by the cause of ac- 
tion and the relief actually soughs and not 
by any side issues that the defendant may 
raise. 

In my opinion, therefore, there is clear- 
est weight of principle and authority in 
favour of the view that I have taken and 
this view agrees with what has already 
been decided in the Full Bench case of 
- -Hiralal Motichand v. Ganpat Lahanu (11). 
It was there ruled that in a suit for a 
balance due ona khata which would ordi-. 
narily contain a number of items each 
jtem does not constitute a distinct subject 
within the meaning of s. 17 of the Court 
Fees Act and that the subject matter of 
the guit is the balance due on the account, 
and the Court-fee is payable on the aggre- 
gate amount. This seems to mea distinct 
ruling thatthe  Oourt-fee in such a case 
is payable uuder cl. (i) of s. 7 on the 
balance actually claimed to be due and 
that this is a ruling which binds us. lt 
cannot, in my opinion, be held that the 
cause of action ina Suit of this kind is 
the existence of the account. The account 
is merely a record of the transactions which 
give rise to the claim by the creditor; 
and the cause ofaction would,in my opinion 
be more properly described asthe breach 
of the promise whether express or implied 
of the debtor to pay the creditor what 
turns out to be due on balancing the ac- 
counts. It is not a case of a stated ac- 
count. i, e„ an agreed account where one 
can more rightly say that the cause of 
action in & suit on such an account is the 
stated account. 


The appellants in this case sought to pay 
Court-fees on Rs. 130 as if in the appeal they 
were seeking merely declaratory relief. It is 


scarcely necessary to quote authority for. 


the proposition that they are not entitl- 

ed to evade payment of proper Court fees 
by any such allegation. But as one author- 
ity on the point it mayreferto Anna Nara- 
yan Pavgi v. Madhyama Sthititila Paras- 
para (12) where it was said that. the appel- 
lant cannot get out of paying full fees 
by saying that he is merely seeking a declara- 


(11) ot Tijd, Cas. 486; 23 pom: L. R. 995; 46 B, 
142; A T 1922 Bom. 376 (F. B.). 

(12) 67 is Cas, 364; 24 Bom. L. R, 213 at p. 314; 
46 B, 840; A. L R. 1923 Bom, 172, 
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tion that he is not liable to account. If, 
however, it bs held that this is a case 
which fell properly under cl. iv (f) of s. 7, 
the question would still remain whether 
the appellants were.liable to pay Court- 


UMEDRAM KALIDAS, . 


fees on the value put on. the claim in the 


plaint. There are two decisions on this. 
point which are referred to in the lower 
Courts judgment, viz., Srinivasacharlu 
v. Perindevamma (1) and Kanhaiya Lal v; 
Ram Sarup (13),and we have been asked 
in the arguments to follow one or other, 
of these two decisions. But, as pointed 
out in Kuldip Sahay v. Harihar Prasad Jha 
(14), these two decisions are not necessarily 
contradictory. In the Patna and Allahabad. 
cases the appellants did not deny in toto 
their liability to account, whereas in the 
Madras case the appellant did so deny his 
liability to account. In the former two 
casesthe appellants only took partial ex- 
ceptions to the preliminary decrees for 


accounts, but in the present case the ap- 


pellants deny im toto their liability to ac- 
count in the suit on the grounds of limita- 
tion, and necessary parties not being 
joined in the suit. I think thata distinction 
can rightly be made betwean the two 
classes. of cases, and that the present case 
is one falling within the principle of the 
Madras case 88 opposed to the Allahabad 
and Patna eases, where the objections to 
the preliminary deeree for account were 
only partial and not total. 

Therefore, in my opinion, even suppos- 
ing this is a case under c]. iv (f), I would 
hold that the appellants are bound by the 
plaintifis’ valuation :and that the lower 
Court's decision is right. 
the appeal with costs. 


Mirza,J.—The only question arising 
in this appeal is whether the suit was one 
for money or for account, The lower Ap- 
pellate Court has held that the suit is for 
money aud the appellants must pay Court- 
fees on the amount at which the respond-" 
ents valued the subject-matter. The ap- 
pellants contend that it is a suitfor account 
and they are entitled to put their own 
value on the subject-matter in appeal in 
the lower Appellate Gourt. They contend 
that the case is governed by s.7 iv (f) of 
the Court Fees Act. The lower Appellate 
Court has held that s. 7 (i) would apply. 


(13) 66 Ind. Cas. 841; 44 A. 542; 20 A. L., J. 416; 
U. P. L. R. (A.) 99; A. IR. 1922 All. 222, 
(4) 75 Ind. Cas. 871; 3 Pat. 1407 4 P. L. T. 638; 
A. I. R, 1924 Pat. 161, 
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In the plaint fhere is no prayer for the 
taking of accounts. The respondents 
claim a specified sum, viz, Rs. 3,370-14-0, 
In determining whether a suit is for ac- 
count regard must be had in my opinion 
not only to the prayer in the plaint but 
also to the relation between the parties in 
respect of the claim and the nature of the 
claim formulated in the plaint. There 
cannot be a suit merely for the taking of 
accounts. Even where in the prayers of the 
plaint there is a prayer for the taking of 
accounts between the parties it has to be 
coupled with a further prayer that the 
Court may pass a money decree for the 
balance alleged to be due at the foot of the 
account or such other sum as the Court 
may determine, on goinginto the accounts, 
Such a suit would be a suit for account 
although its main prayer is for a money 
decree. The test to apply in such cases, 
in my opinion, is of a twofold nature: (1) 
whether the material allegations in the 
plaint disclose that the subject-matter of 
the claim has reference toa relation between 
the parties whereby one is accountable to 
the other; (2) whether at the date of the 
suit the necessity for rendering an ac- 
count has for some stated cause ceased, 

The respondents claimed Rs. 3,370 14-0 
as balance due to them at the foot of a 
commission agency account for the Sambat 
years 1974 and 1975. They set out in the 
plaint certain items from the account and 
showed Rs. 3,370 14 0 as the balance due. It 
i8 not the respondent's case that the balance 
claimed is the result of a settled or stated 
account between them and the appellants. 
The account as set out is clearly an open 
account. The respondents as agents are 
liable to account to the appellants, their 
principals, in respect of this account. The 
respondents do not allege in their pleading 
that the appellants have accepted the 
account as correct or are otherwise de- 

-barred from questioning its correctness. 

The respondents’ aetiun is not in respect 
of specific items independently of the 
commission agency account. They must 
prove every item in the account in order 
to get a decree for the balance due. On 
the appellants objecting to the account, 
which they have & right to do, the Court 
would have to settlé items of credit and 
debit in the account in order to ascertain 
what balance, if any, is due. Sucha suit, 
in my opinion, is a suit for account al- 
though it doesnot contain a specific prayer 
_for the taking of accounts. 

The trial Court has treated the suit as a 
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suit for an account. Appellant No. 1 
inter alia contended that he did not accept 
the respondents’ account books as correct 
and appellant No. 2 eontended that proper 
accounts should be taken. The trial Court 
passed a preliminary decree ordering 
accounts to be taken between the respond- 
ents apd the appellants. It held that in 
the account the respundents must give 
credit to the appellants for the sale price of 
certain bales sold through the respondents. 
It further held that until the accounts were 
gone into and a balance struck the liability 
of one party to the other could not be 
determined. nA 


In my opinion the trial Oourt has 
correctly interpreted the nature of the 
suit. If it wera on a settled or stated 
account no doubt it would be a suit for 
money. But being a suit on an open 
account the taking of accounts by the 
Court is its primary incident. It must 
be reckoned,- therefore, to be a suit for 
account. 

In Girjabai Raghunath (6) this Oourt 
has heldthat every case in which accounts 
have to be looked into is not necessarily a 
suit for account. The case there related 
to a claim preferred in respect of three 
specific sums alleged to be wrongly re- 
ceived by the defendant. There was no 
question there of the three specific sums 
forming part of any commission agency 
account between the parties. Each specific 
sum related to an independent transaction. 
Similarly in Kshetra Nath Bhuiya v. Kali 
Dasi Dasi (2) the suit was for the recovery 
of certain specific items for salary, house- 
rent and moneys borrowed. In Sankara 
Reddi v. Hrrama Reddi (15) the plaintiff 
had sued for certain specific items of 
money due from the defendant who was 
his agent after his dismissal alleging that 
the agent had wrongly credited himself 
in the accounts with more than what he 
actually paid and that he came to know 
of the matter only after the agent left 
service. The Oourc held that it was nota 
suit for account. With great respect I 
am unable to agree’ with this decision. In 
Konduru Runga Reddi v, Subbiah Setty (16) 
the suit was ona settlement of accounts 
made between the parties. The District 
Munsif found that there wad no settlement 
but gave the plaintiff a decree for the 
amount found due to him on examining 
the accounts. The Court held that it 


(15) 4 Ind. Cas. 618; 19 M, L. J, 113, 
(18) 28 M. 394. à 
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was nota suit for account, In that casé 
the suit as framed was on a settled 
account. and was, therefore, a suit for 


money The Small Cause Court was rightly, 


seized of it in ita inception. On the 
defendant disproving the allegation that 
the account sued on was a settled 
account the Court examined the account 
which consisted of a few items only and 
passed a decree fop the plaintiff. The 
Appeal Court held that the Small Oause 
Oourt was not debarred from looking into 
accounts, although it could not entertain 
a suit for account. In Hans Raj v. Ratni 
(17) the plaintiff sued to recover from the 
defendant certain books and a sum of 
Rs. 60 which the defendant had recovered 
from certain clients on behalf of the 
plaintiff. There was no question of any 
account. The relationship, however, was 
one of principal and agent and there 
was a liability on the defendant to account. 
The Courtheld that it was nota suit for 
account. With greatrespect I am unable 
to agree with this decision. In Srinivasa- 
charlu v. Perinevamma (1) the Madras High 
Court Full Bench held that in appeal 
against a preliminary decree for an account 
the appellant is bound by the valuation 
in the plaint, With great respect this 
decision appears to me to be against the 
plain meaning of 5.7 iv (f) of the Court 
Fees Act. Kanhaiya Lal v. Ram Sarup 
(13) which is a decision on the same 
point to the contrary, lays down, in my 
opinion, with great respect, the correct in- 
terpretation of that section. i 5 
Iam of opinion that this ‘appeal should 
be allowed with costs. | 
Fawcett, Actg. C. J.—In view of this 
difference of opinion on the following two 
points of law (1) whether the suit was one for 
money falling under cl. (i) of s. 7 or one 
for an account falling undercl, iv (f) of s. 7 
of the Oourt Fees Act, and (2) whether, if it 
isa suit foran account, the appellants in 
the Oourt below were bound by the valua- 
tion put on the claim in the plaint or 
were entitled to make their own valuation, 
the case may be referred to some other 
Judge or Judges, as provided by s. 98 (2), 
Civil Procedure -Code 
. Mr. H. V. Divatia, for the Appellants. 
Mr. P. B. Shingne, Government Pleader, 
‘for the Respondents. Pee 


Baker, J.—This appeal has been 
referred to me under s, 98 (2) of the Civil 
Procedure Code, there being a difference 
. (17) 27 A. 200; A. W, N. (1904) 227, 
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‘of opinion on a point ef Jaw between the 


learned Judges composifig the Bench 
before which it was originally heard. The 


points referred are: 


(I) Whether the suit was one for money 
falling under cl. (i) of s. 7 or. one for 
an account falling under cl. iv (f) ofs.7 
of the Oourt Fees Act, and 

(2) Whether, if it is a suit for an account, 


-the appellants in the Court below were 


bound by the valuation put on the: claim 
in the plaint or were entitled to make 


‘their own valuation, 


` Fawcett, J., was of opinion that the 
suit was one for money falling under 
cl. (i) of s. 7 of the Court Fees Act ` and 
that the appellants were bóund by the 
valuation in the first Court, 
Mirza, J., was of the contrary opinion on 
both points, Hence the reference to a 
third Judge. : 
- The plaintiffs sued the defendants to 
recover Rs. 3,370 due on a commis- 
sion agency account. Defendants Nos. 1 and 
3 denied their liability, and defendant No. 9 
amke delinga with plaintiffs up to a 
certain date and contended that ana 
should be taken. SENE 
, An ad valorem fee on the amount claim- 
ed, Rs 3,370, was paid by the plaintiffs, 
The suit against defendant. No. 3 was dis- 
missed with costs. ` 

-The first Oourt held that both defendants 


"Nos. 1 and 2 were agriculturists and that 


accounts should be taken, 

decree for accounts was 

passed. 
Defendants Nos, 


A preliminary 
accordingly 


: 1 and2 appealed, and 
valued the claim in appeal as a declaratory 
relief at Re. 136 and paid a stamp of Rs. 10 
under cl. .iv (f) ofs. 7 of the Court Fees 
Act. The lower Appellate Court held that 
the value for purposes of appeal should 
be the same as that in the first Court, 
The appellants were accordingly directed 
to pay the deficient stamp. As they failed 
to do sothe appeal was dismissed. 

On second appeal by the defendant 
to the High . Court the learned Jud ges com- 
posing the Bench differed as above 
stated. 1 : 

A preliminary point has been taken 
the learned Pleader for the appellants id 
if thisis not asuit for accounts no pre- 
liminary decree could be passed, and that 


this Court has-held that ifa preliminary 


deeree is not required by the Code thére 
is no appeal: so the lower Appellate Court 
should have dismissed the appeal on that 
ground. "aM < pe 


. one for an account falling under cl. 


386 . 
Icannot,however, consider this point. 
Under s.98 (2) when the Judges com- 
posing a Bench differ in opinion on a 
point of law, they may state the point of 
law upon which they differ, and the 
appeal shall then be heard upon that point 
only by one or more of the other Judges, 
Iam,therefore required only to decide 
the point referred and not the whole case, 
and this point must be argued before the 
Bench which originally heard the appeal. 
As to whether the present suit is a suit 
for money falling under cl. (i) of s, 7 or 
iv (f) 
of s. 7 of the Court- Fees Act it is contended 
that the appeal is against a preliminary 
decree which does not settle the amount and 
reference is made to Rajhunath v. Ganpatji 
18). 
he plaintiffs are commission agents who 
bought and sold cotton on behalf of defend- 
ants their principals, and the first Oourt 
has pointed out that defendants are bound 
to pay only the balance remaining due after 
the salesof bales through the plaintiffs ; 
that until that balance is struck none can 


‘know what one owes to the other and hence 


the necessjty of taking accounts and of 
passing a preliminary decree for accounts. 
Relying on this it is argued that the suit is 
purely one for accounts. 


It appears tome that when the Court 
Fees Act uses the word “suits” and makes a 
distinction between the Court fees payable 
on various classes of suits, it must refer to 
the nature of the suit as shown by the 
plaint,and not to the contentions which the 
defendant may raise in the written state- 
ment. The distinction between cl. (i) of s. 
7 and cl. iv (f) of the same section is that 
in the one case the plaintiff sues for a 
definite sum of money which Ire alleges to 
be due to him from the defendant and on 
which he has to pay an ad valorem Court- 
fee, and in the other the plaintiff is unable 
to say what the amount due to him from 
the defendant is and he is, therefore, unable 
to claim a definite sum, and consequently 
fixes a pro forma or imaginary valuation, 
which involvesa subsequent liability to pay 
an ad valorem feeon the amount actually 
found due after taking accounts, if that 
amount. exceeds the value which he has 
placed on his claim? in the plaint. | 

In the present case the plaintiffe claim 
a fixed and certain amount, which they say 
is due tothem. It would not have been 


(18) 27 A, 974; A. W. N. (1905) 3. 
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open to the plaintiffs to place their own 
valuation on the plaint and pay a fee on 
that under cl. iv (f)ofs.7. They would 
at- once have been met by the objection 
that their suit was improperly stamped as 
it fell under cl. (i) of s. 7 of the Court Fees 
Act. The fact that the defendant claimed 
certain amounts as due to him from the 
plaintiffs, is,in my opinion, irrelevant. It 
appears to me that if every case of a suit 
for money in which the defendant does not 
admit the claim there must be some taking 
of accounts with respect to disputed items, 
and to hold that such taking of accounts 
converts the suit into a suit for accounts 
within the meaningof el. iv (f) of s. 7 of 
the Act would result in converting a large 
number of ordinary money suits into 
account suits, It would be anomalousif a 
plaintiff who claims a fixed amount in his 
suit and paysan ad valorem fee on it should 
be considered as bringing a suit for 
aecounte under cl. iv (f) of 8.7, and would 
result in the plaintiff being forced to pay 
a Court-fee having no relation to that which 
is prescribed by cl.iv (f) for suits for an 
account. In my opinion the essenceof a 
suit for account is that the sum which the 
plaintiff claims is an unascertained sum, 
only to be arrived at by the taking of a 
regular account between the parties, and 
this suit does not, in my opinion, fulfil that 
condition. With respect, I agree with the 
view of Fawcett, J., that the main test is 
what is sued for, and if the nature of the 


-suit is to be determined according to the 


contentions which the defendant raises in 
his written statement, the greatest confu- 
sion would arise. As pointed out by 
Fawcett, J in his judgment the rulingsin 
regard to Small Cause Court cases support 
this conclusion. It is unnecessary for me 
to quote these cases. which are set out in 
his judgment, but I may add thatif the 
contentions of the defendant in a Small 
Cause Court suithad to be considered in 
deciding whether the suit was cognizable 
by a Court of Small Causes or not, the 
result would be to cause great confusion. 
That the mere fact that accounts may have 
to be taken for the purpose of ascertaining 
the amount due to the plaintiff cannot give 
the suit the character of a suitfor an 
account has been beld by the Allahabad 
High Court in Hans Raj v: Ratni (17) and 
by this Court in Girjabaiv. Raghunath (6), 
The case quoted by theappellant, Raghunath 
v. Ganpatji (18) does not seem to me to 
apply, as it was a suit for an account as 
such, In thesecireumstances, with respect 
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I agree with the view taken by Fawcett J., 
and hold that the suit isnot one foran 
account, but falls under cl. (i) of s. 7 of the 
Court Fees Act. » 

In view of this finding, the second point 
does not require to be decided, butif it 
were necessary, I should have held that the 
Allahabad case, Kankaiya Lal v. Seth Ram 
Sarup (13) is distipguishable, because there 
the appellants di not deny in toto their 
liability to account, while in the present 
case the appellants totally denied their 
liability to account, and the case would, 
therefore, in my opinion, be governed by 
Srinivasacharlu v. Perindevamma (1) and 
the appellants would, therefore, be bound 
by the valuation in the plaint. 

R. L. Answered accordingly. 


pan 


BOMBAY HIGH COURT. 
‘CaIMinaL APPLIOATION FOR Revision No, 32 
tor 1928. 

March 27, 1928. 

Present :—Sir Charles Fawcett, Kr., Acting 
Ohief Justice, Mr. Justice Mirza. 
Babu HASANALI MUJAWAR— 
AcousED—APPLIOANT 


versus 
EMPEROR—Opposire Pasty. 

Penal Code (Act XLV of 18600, s. 147 —Riot— 
Omission to specify common object of unlawful 
assembly àn charge—Legality of trial—Criminal 
Procedure Code (Act V of 1898), s. 529 (fj—Case 
transferred to Magistrate First Class—Such Magistrate 
transferring case to Third Class Magistrate—Trial o7 
case by Third Class Magistrate, legality of. 

‘Ina riot case the omission to specify the common 
object of the unlawful assembly in the charge does 
not vitiate the trial unless such omission has pre- 
judiced the accused or resulted in a failure of 
justice. ^ 

Sabir v. Queen-Empress (2), not followed. 

Where a Magistrate of the First Class to whom a 
casehas been transferred by a Sub-Divisional Magis- 
trate, in his turn, erroneously but bona fide believing 
that he has power to do so, transfers that case to a 
Magistrate of the Third Olass, s. 529 (f), Criminal Pro- 
cedure Code applies and the trial of the case by such 
Third Olass Magistrate is not invalidated, 


Criminal application for revision against 
an order of the District Magistrate, Kolaba 
confirming that of the Second Olass 
Magistrate at Pen. 

Mr. K. V. Joshi, for the Accused. 

Mr. P. B. Shinge, Government Pleader, 
for the Crown. 

JUDGMENT. 

Fawcett, Aetg. C. J.—It is objected 
that the First Class Magistrate, having had 
the case transferred to him by the Sub- 
Divisional Magistrate, had no -power to 
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transfer the case again ‘to the Third Olass 
Magistrate who finally disposed of it. 
There is no doubt authority for this 
proposition in Bashir Husain v, Ali Husain 
(1). But assuming that this ig so, still in 
our opinion the case is one that falls under 
cl. (f)ofs. 528, Criminal Procedure Code. 
The First Class Magistrate was not 
empowered by lawto transfer the case to 
the Third Class Magistrate, but he 
erroneously and in good faith did so 
transfer it. There is nothing to show 
that the Magistrate did not believe that he 
had power to transfer; and we should, in 
the absence of anything to the contrary, 
assume bona fides. Accordingly his pro- 
ceedings are not to be setaside merely on 
the ground of his not being so empowered, 
That, in our opinion, means that his order 
of transfer should not betreated as so 
invalid as to prevent the Third Class 
Magistrate who took cognizance upon the 
transfer, from having jurisdiction to try 
the accused. i 

Mr. Joshi for the applicant contenda 
that the case falls under cl. (p) of s. 530, 
Criminal Procedure Code. But this is not 
a case of a Magistrate having no legal 
power to try the accused for the offence in 
question. He had thak power, but the 
proceedings are merely alleged to be 
vitiated because of the order of transfer 
that [have mentioned. That being so, the 
transfer of the case is the vital defect, and 
notthe trial of the offender. We do not 
think, therefore, that there are sufficient 
grounds for our interference on that point. 

As regards the second point Mr. Joshi 
alleges that, as there was no common 
object specified in tho charge, the trial is 
vitiated, and in support of this he cites 
Sabir v..Queen-Empress (2). On the other 
hand, thereare many sections in the Code 
which show that atrial should not be set 
aside merely because of some omission or 
error in the charge, unless the accused has 
been misled in his defence, or a failure of 
justice has resulted : see for instance as, 232, 
535 and 537, cl. (a), Oriminal Proeedure 
Oode We agree with the Court below that 
there is nothing to show that this omission 
in any way prejudiced the accused. or 
resulted in a failure of justice. We, 
therefore, see no reason to interfere, and 
the application is dismissed, 

Mirza, J.—I agree, 

R. L. Application rejected. 

(1) 23 Ind. nee 1006; 36 A 166; 12 A L. J. 225; 


15 Or. L. J, 
(2) 22 0. 276. 
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BOMBAY HIGH COURT. 
ORIGINAL O1viL JURISDICTION APPEAL 
No. 46 oF 1927. 

Summary Suit No 2418 or 1926. 
February 15, 1928. 
Present;—Sir Amberson Marten, KT. 
Chief Justice,and Mr. Justice Blackwell. 
SITARAM KRISHNA PADHYE 
'"—DEFENDANT— APPELLANT 


versus 
OHIMANDAS FATEHOHAND 


AND O1HE&8—PLAINTIFF8— RESPONDENTS. 

Hundis—-Drawer described as managing director 
of firm—Liability of jfirm—Summary suit— Con- 
version into regular suit at late stage—Civil Proce- 
dure Code (Act V of 1908), O. VI, v. 17. 

No personis liable upon a hundior Billof Exchange 
unless his name appears upon the instrument in a 
manner which upon a fair interpretation of its terms 
shows that the name is the name of the. person 
really: liable. Therefore, where the drawer adds after 
his signature an epithet showing him to be the 
managing proprietor of a particular firm, it is he 
and not the firm that is party to the instrument and, 
therefore,;liable under it. [p..401, cols 1 & 2.] 

A: plaint in:& summary suit on the basis of a 
negotiable instrument cannot be allowed to be 
amended and converted into a regular suit at the 
time of arguments as it would amount to allowing 
tointroduce an entirely new and different cause of 
action requiring extensive amendment of pleadings, 
new trial, quite different evidence and considerations. 
Lp. 402, col. 2.) : : 

Messrs. Munshi and M, V. Desai, for the 
Appellant. . : 
Messrs. Taraporewala and Bhagvati, for 
the Respondent. 
JUDGMENT. 


~ Marten, C.J.—This suit is brought on 


three hundis running in the following . 
form:— -> . 
“Fifty six days after date I promise to 


pay Seth Ohimandas Fatehchand or order 
the sum of Rs 6UU only for value received 


Gangadhar & B. Friends, Bandurst Road, 
Bombay No. 4" 

Chimandas Fatehchand, the payee, are the 
plaintiffs. G.V. Athale is the first defend- 
ant, Gangadhar & B. Friends are the 

“second defendants. The appellant before 
us is oné 8, K Padhye, and the writ in this 
case was served on him as a partner in the 
alleged firm ofthe second defendants. He 
appeared under protest, and subsequently 
obtained unconditional leave to defend, and 
putin a writtenstatement making a general 
defence to the suitand putting the plaint- 
iffa to strict proof on’ all points. 

At the trial, issues were raised as to 
whether Padhye was a partner with defend. 
ant No. 2,and whether he held himself out 

-asg & partner in the.sscond defendant firm. 
The learned Judge answered both these 
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issues. in his favour to this extent, .namely, 
that he was not a partner and did not hold 
himself out to be so, but held that he was 
theowner. The learned Judge accordingly 
passed a decree for Rs. 4,89]. for debt and 
interest against Padhye, 
_ As regards the first defendant he had 
only obtained leave to defend conditionally 
on bringing a certain sum into Court. He 
failed to do that, and cOnsequently the suit 
was undefended so far as he was concerned. 
I may here observe that that did -not 
necessarily involve a decree being passed 
against him. It wasstill for the Court to 
be satisfied that he was liable to the plaint- 
ifis; But in fact there was alsoa decree 
that the first defendant should pay the 
said sum of Rs, 4,891. f 

The first defendant has not appealed ; 
Padhye has. And Padhye’s case before us, 
as it was before the Court below, is that he 
was not a partner, nor was he the owner of 
the ‘businese, and that indeed the latter 
point was taken by the Judge after judg- 
ment was reserved and wasone which was 
never argued ia the Court below or wbich 
he was given any opportunity of answering. 
According to him, the true view of the 
Situation was that he was merely a creditor 
who had advanced certain moneys on the 
goods of defendant No.1, but on terms 
which in no way imposed any liability. on 
Padhye to outside bodiesas regards any 


- business carried on by defendant No, 1;...-- 


But there was at the outset of the cage 
another point— which does not appear to 
have been taken and which does ‘not 


. expressly appear in the memorandum, of 


appeal,—and it was this. Supposing, as 


i c : the plaintiffs contend, Padhye wasa partnér 
in cash. G. V. Athale, Managing Proprietor, - 


with defendant No. l; or supposing as the 
learned Judge holds Padhye was the owner 
of the alleged firm, then are the. suit 
hundis, which I just read, drawn ina form 
to make either the alleged partnership“ or 


. the alleged owner liable on them ? if not, 


and if this is merely brought on hundis 
then it must fail so far as regards: Padhye. 

Now the lawon the point has been clearly 
enunciated atany rate £o faras the English 
Law is concerned by Ohief Justice Cock- 
burn in the leading case of Dutton v. Marsh 
(1) and Ido not think Ican do better than 
quote what thelearned Judge said there, 

The case he had to deal with was one 
on a promissory note which ran:—'' Wa, 
the directors of the Isle of Man Slate and 


(1) (1871) 6 Q.B. 361; 40 L. J. Q. B. 175; 24 L. Ù, 
410; 19 W. R. 758, rae 
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Flag Company, Limited,do promise to pay 
John Dutton, Esq, the sum of £ 1,600, 
sterling, with interest at the rate of 6 per 
cent. per annum . until paid for value 
received." Tais was signed by the defend- 
ants who were the directors of the company, 
and theseal ofthe company was affixed 
to the promissory note. Then proceeds the 
learned Judge (page 361*):—''T'he question 
is, whether the prontissory note is binding 
upon the persons who signed it, or was 
binding not upon them, but upon the com- 
pany. Let us assume for the present that the 
seal was not affixed. The effect of the authorit- 
ies isclearly this, that where parties in 
making a promissory note or accepting a bill, 
describe themselves as directors, or by any 
similar form of description, but do not 
state on the face of the document thatit 
is on aczouat of or on behalf of those whom 
they might otherwise bs considered as 
representiag,—if they merely describe them- 
Selves as directors, but do not state that 
they are acting on behalf of the company, 
—they are individually liable. But, on 
the other hand, ifthey state they aresign- 
ing the' note or the acceptance on account 
of or on behalf of some company or body of 
whom they are the directors and the repre- 
sentatives, in that case as the case of Lindus 
v. Melrose (2) fully establishes, they do not 
make themselvas liable when they siga their 
names, butaretaken to have been actingfor 
the company, as the statement on the facea of 
the document represented," Anad then ia 
that case the Oourt held that the affixing 
of the seal of the company did not make 
any difference. The document did not 
purport in form to bea promissory note 
made on behalf ofor on account of the 
company. Accordingly it was held that 
the directora were personally liable. 

‘So, too, a3 regards Indian Law, there is 
the judgment of the Privy Council in 
Sadasuk Janki Das v. Kishan Pershad (3), 
The head-note runs as follows:— No 
person is liable upon a hunii or Bill of 
Exhange unless his name appears upon the 
iastrument in a manuer which, upon a fair 
iutsrpretation of its terms, shows that the 
name is the name of the person really liable. 
A statement after the signature of the drawer 


that he is acting Superiatendent for another 

(2) (1858) 3 H. & N. 177; 27 L. J. Ex. 326; 4 Jur. 
(x. 3.) 488; 6 W. R. 441; 157 E. R. 43H; 117 R.R. 
63 i 


6 

(3) 50 Ind. Oas, 216; 46 I. A. 33;.21 Bom, L. R. 
605; 23 U. L.J. 310; 17 A. L. J. 405; 23 M. L. T. 
233; 36 M. L. J. 429; 1 U.P. L. R. (P.O) 37; (1919) 
M. W. N. 310; 23 O. W. N. 937; 10 L. W. 143; 46 C. 
663; 12 Bur. L. T. 160 (P. O.). - 


` *Page of (1871) 6 Q. B.—[Ed.] 
36 i 3 
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is. merely descriptive, and does not make 
that other person a party to the instru- 
ment." There the note was signed:— 
“Mohan Lal...Acting Superiatendent of 
the Private Treasury of His Excellency 
Sir Maharaja, the Prime Minister of H. H. 


the Nizam." and it was headed:— “By 
order of Sirkar may his , happiness 
increase,” And it was there held that the 


description “Acting Superintendent,” etc., 
was nothing but & description of Mohan 
Lal's position, aud was certainly not a 
signature in the form necessary for an 
agent signing on a prineipl's behalf. In 
delivering the judgment of the Board, 
Lord Buckmaster says (page 36*):—' It is 
of the utmost importance that the name 
ofa person or firm to becharged upon a 
negotiable document should be clearly 
stated on the face oron the back of the 
document, so that the responsibility is made 
plain and can be instantly recognized as 
the document passes from hand to hand." 
Then lower down he says:—"It is not 
sufficient that the principal’s name should 
be ‘in some way’ disclosed; it must ba 
disclosed in such a way that on any fair 
interpretation of the instrument his name 
is the real name of the parson liable upon 
the bill. Their Lordships’ attention was 
directed to ss, 26, 77 and 28 of the Negoti- 
able Instruments Act, 1851, and the terms of 
those sections were contrasted with the 
corresponding provisions of the English 
Statute. It is unnecessary in this connec- 
tion to decide whether their effect is 
identical, It is sufisient to say. that these 
sections contain nothing inconsistent with 
the principles already enuaciated, and 
nothing to support the contention, which 
is contrary to all established rules, that in 
an‘action en a Bill of Exchanga or pro- 
missory note against a person whose namə 
properly appears as party to the instru- 
mentitisopen either by way of claim or 
defence to show that the sigaatory wasin. 
reality acting foran undisclosed principal, " 
Accordingly, they held that the Maharaja 
was not liable on the Aundis ia that 
partieular.ease. We quite appreciate that 
the present is a case of an alleged firm 
and not ofa Maharaja; butthere is no dis- 
tinction in principle, and itis unnecessary, 
therefore, to cite othes authorities on the 
poiat. To my mind, the ruling in Sadasuk 
Janki Das v. Kishen Pershad(3) is conclusiva 
onthe question of the general principle, 
What inen is ths ordinary, fair interpreta- 
tion of the document we havə here? To 
*Page of 46 I, A.——[Ed.] TI^ 
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my mind, it is clearly a promissory note by 
the first defendant Athale. It is put in 
the first person, vig, “I promise to pay." 
And as regards the signature, I regard the 
added words, “Managing Proprietor, 
Gangadhar & B. Friends, Sandhurst Road, 
Bombay No, 4," as being merely a descrip- 
tion of his becupation and business address, 


It was suggested that the words “Managing ` 


Proprieter" suggested that he was a 
partner. Speaking for myself, I should 
say that they implied exactly the contrary, 
namely, that he was the proprietor of the 
business,—the sole proprietor—and that he 
aleo managed it personally. I quite follow 
that ifthe name of the firm had been put 
first, or if there were words saying " Athale, 
for Gangadhar & B. Friends, ", the case 
might be different. But it seems to me 
„that we cannot take the view of this 
document which the plaintifisask us to take 
unless we do violence to a well-established 
rule both in India and in England on the 
construction of that most importent class of 
documents from a commercial point of view, 
namely, negotiable instruments. Accord- 
ingly, in the view I take, the person liable 
on these undis was Athale and not any 
alleged firm passing under the name of 
.Gangadbar & B? Friends. 

On that view of the case, it becomes 
unnecessary to decide what was the true 
position of Padhye as regards this alleged 
. firm. Indeed, having regard to what Lord 
Buckmaster said in Sadasuk Janki Das' 
case (3) it would be irrelevant to go into that 
question and toshow that the signatory 
Athale was really acting for an undisclosed 
principal, 

It remains then to be considered whether 
. this suit was brought on the hundis alone 
or on any other cause of action. Having 
read this plaint over several times, I am 
satisfied that it wasa suit brought on the 
hundis alone, and nonetheless so because 
it was brought as a.summary suit. I 
. appreciate that the class ofsummary suits 
have been extended by recent rules of this 
Court, but that does not alter my conclusion 
` on the nature ofthe plaint before us. On 
; that view of the ease then the plaintiffs 
must fail, as against the present appellant 
` Padhye. But the, decree will stand as 


. regards the first defendant Athale, I need. 


not, therefore, consider the inconsistency 
. that might otherwise arise in the judgment 
. which was apparently passed against 
defendant No. 
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Ata late stage of the appeal, viz, in 
Courscl's opening address for the respond- 
ents, we were asked to give leave to 
amend by pleading im the plaint an 
alternative claim for moneys lent. To my 
mind it would be wrong at this stage of 
the case to allow the plaintiffs to introduce 
an entirely new and different cause of 
action, which would require extensive amend- 
ment of the pleadiags which would require 
a new trial, and which would involve quite 
different considerations and quite different 


evidence from that which were before the 


learned trial Judge. Even if granted, it 
could only be on certain terms as to costs, We 
have been referred to certain authorities 
where amendments have been allowed, and 
in particular to acase, Maung Shwe Myat 
v. Maung Po Sin (4) which was against one 
defendant who had admitted the receipt 
of the consideration, and where accordingly 
the amendment was allowed. Here, there 
is nothing of the sort. In the written 
statement, as I have already pointed out, 
Padhye puts the plaintiffs to strict proof 
of everything. And in fací there are very 
serious difficulties in considering what was 
the precise position of Padhye as compared 
with the first defendant, having regard 
to the documents, Exs. 1 and 2, 
which were executed, the one on December 
13, 1923, between the first defendant and 
Padhye, and the otheron August 21, 1926, 
between Padhye and one M. V. Agashe. As 
I have already intimated, it is unnecessary 
for us to give any decisionon which ofthe 
several considerations that have beenadvanc- 
ed before us is the true one on these docu- 
ments, namely, whether Ex. 2 shows that the 
first defendant and Padhye were partners 
or whether their true relationship was that 
of purchaser and vendor, or whether the 
relationship was that of debtor and creditor 
and there may perhaps be other ways in 
which the true relationship can be argued. 
Inthe result, therefore, I would allow this 
appeal, aud discharge the decree of the 
learned Judge in so far as it passes judgment 
against Padhye and directs him to pay the 
sum therein mentioned and the cosis 
therein mentioned. On the question of 
the costs of the suit and of this appeal 
we will hear Counsel before giving our 
decision, f 


Biackwell, d.— Before construing the 


-hundis sued upon, it seems tome very 


desirable to observe the relevant sections 


- defendant No, .2 not as a partner -bub a8-. (4) 89 Ind. Cas, 425; 3- Rang. 183;-A.-L R. 192 


the sole owner of the business, >>- 


Rang. 282; 4 Bur, Li J. 141 (F-B,). 
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of the Negotiable Instruments Act, 
Section 26 provides that :— l 
"Every person capable of contracting, 
according to the-law to which he is subject, 
may bind himself and be bound by the 
making, drawing, acceptance, indorsement, 
delivery and negotiation of a promissory 
note, Bill of Exchange orcheque." . 
Section 27 provides that :—‘‘Every person 
capable of binding himsalf or of being bound, 
as mentioned in s. 28, may so bind 
himself or be bound by a duly authorizad 
agent acting in his name." Section 28 
provides that:— " An agent who signs 
his name to a promissory note, Bill of 
Exchange or cheque’ without indicating 
thereon that he signs as agent, or that he 
does not intend thereby to incur personal res- 
ponsibility, is liable personally on the in- 
Strument, except to those who induced him 
to sign upon the belief that the principal 
only would be held liable,” i 
Applying those provisions to the hundis 
sued upon, it will be seen that the wording 
of the hundis “I promise to pay " and the 
signature is “G. V. Athale, Managing 
Proprietor, Gangadhar & B. Friends, Sand- 
hurst Road, Bombay No. 4.” In view of s. 
28 of the Negotiable Instruments Act, it 
appears to me plain that G. V. Athale is 
personally liable on the instruments, inas- 
much as he has not indicated upon them that 
he signs merely asan agent, or that he does 
not intend thereby to incur personal res- 
ponsibility. l 
A further question has, however, been 
raised, and that is whether any other 
person or persons in addition to G. V. 
Athale can be held liable upon these 
hundis as. so drawn. For the. purpose of 
answering that question, s. 27 of the 
Negotiable Instruments Act appears to me 
. to be very material inasmuch as it provides 
that “a person capable of binding himself 


188]. 


....89 Mentioned ins, 26, may so bind himself - 


or be bound by a duly authorized agent 
acting in his. name," What then is the 
meaning to be attached to the words "acting 
in his name”?We are. here dealing with 
instruments which from their very nature 
must be drawn, indorsed or accepted, and it 
appears to me that those words “acting 
in his name” ean only be constructed to 
mean signing the document either as 
drawer, indofser or acceptor in the name 
of the principal sought to be rendered 
‘liable. In the case of the hundis.sued 
upon, ibis to be observed that there is no 
signature in anybody's name except that of 
G., V. Athale on the face of the instruments. 
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If the instrument had bten signed in some 
such form as “Gangadhar & B. Friends: . 
G. V. Athale, Managing Proprietor,” I 
could have followed the argument that 
G. V. Athale had signed them in the name of 
Gangadhar & B. Friends. But on the hundis 


.888igned in my opinion, G. V. Athale has 


affixed his signature as the person bound, 
merely adding thereto words of description 
of himself. Accordingly, in my judgment, 
the only person who could ba sued upon 
these hundis was G. V. Athale as being 
the only person who had signed them. | 

It was contended by Mr. Taraporewala 
that it was an open question in India 
whether a principal whose name does not 
appear on the negotiable instrument can 
be made liable on the instrument as a party 
thereto. He cited in support of his argu- 
ment a passage from Pollock and Mulla's 
Indian Contract Aet, 5th Edition, page 728, 
where it is pointed out that in England it 
is provided by the Bills of Exchange Act, 
s. 23, that the principal is not liable in 
such a case, and that there is no specific 
provision in the Negotiable Instruments 
Act dealing with the matter, and that 
accordingly in the view of .the authors it 
is a question whether, having regard to 
ss. 233 and 234 of the Indian Contract 
Act, the-principal cannot be proceeded 
against upon a negotiable instrument 
executed by the agent in his own name. 
Mr. Taraporewala's argument amounted to 
this, that even .assuming that the hundis 
had been signed by Athale in his own 
name, evidence: ought to be admissible to 
show that in fact he was signing as an 
agent for the owner of Gangadhar & B. 
Friends. In my opinion, having regard to 
the decision in Sadasuk Janki Das v. 
Kishane Pershad- (3) to which the learned 
Ohief Justice has referred, such a conten- 


` 


- tionis wholly untenable. A similar argu- 


ment was raised'in that case reference being 
made to s, 233 of the Indian Contract Aat, 
and their Lordships in terms pointed out 
that although ss. 26, 27 and 28 of the. 
Negotiable Instruments Aet, 1851, did note 
correspond precisely with the sections of 
the English Bills of Exchange Act, 1832, 
nevertheless the sections of the Indian 
Negotiable Instruments Act contained 
nothing to support.the contention which, 
as their Lordships of the Privy Council 
pointed out, is contrary to all established 
rules, that in an action on a Bill of Exchangé 
or promissory note against a person whose 
name properly. appears as party to thé 
instrument, it is open either by way of 
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claim or defence ta show that the signatory 
was in reality ecting for an undisclosed 
principal. In my opinion, having regard 
to the fact that such instruments pass 
constantly from hand to hand, it would be 


‘dangerous in the extreme to introduce any 
‘doctrine which ' permitted evidence to be 


given that .a person who had signed a 
negotiable instrument apparently as the 
person liable thereon was in fact the 
agent for an undisclosed principal. 
In my opinion any person who 
‘takes a  nogotiable instrument ought 
only to be obliged to look at the form of 
“thé instrument as drawn, indorsed or 
“accepted, and ought to be able to rely upon 
the signature, if apparently the signature 


of a principal, as in fact the signature of a 


principal. 
In the English Bills of Exchange Act the 
position of persons signing as agents or in 


‘a representative capacity has been provided 


for perhaps with greater precision than in 


‘the Indian Negotiable Instruments Act, 
‘inasmuch as by s. 26 (1) it is provided 


thát:— 

* Where a person signs a bill as drawer, 
indorser, or acceptor, and adds words to his 
signature, indicating that he signs for or on 
behalf ofa principal, or ina representa- 


‘tive character, heis not personally liable 


thereon; but the mere addition to his 
signature of words describing him as an 
‘agent, or as filling a representative charact- 
er, does not exempt him from personal 


"liability. " 


‘which I 


But in my judgment the true view is, as 
indicated by their Lordships of the Privy 
‘Council in Sadasuk Janki Das v. Kishen 
Pershad (3) at page 37*, that where a suit is 


"brought upon a hundi which is in such a 


form as the hundi sued upon in the present 
case, no evidence whatever is admissible to 
show that a person, otherthan the person who. 
has signed it,is liable. It is noteworthy 
‘that in the passage in Pollock & Mulla's 
‘Work upon the Indian Contract Act, to 
have referred, no reference 
is made to the Privy Council case to 
which we have drawn attention in our 
‘judgments. 

Mr.Taraporewala asked us for leave to 
amend the plaint in this suit. Although, 
no doubt, the Oourt should, for the pur- 
‘pose of doing justice between the parties, 
even at- a-very lata stage, allow any 
amendment, subject to payment of Costs, 
which would dispose of the real issues 
between the parties,—I am clearly cf opinion 
“bago of 46 1. A [Hd] 
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thatit would be wrong forus to allowan 
amendment in the present case. The only 
proper and relevant issue in my judgment 
on the suit as framed wasthe issue, -who 
was liable upon the suit Aundis upon their 
true construction as the maker thereof? 
That wasthe first issue. And, if in the 
judgment of the Court the only person 
liable was G. V. Athale, then, in my 
opinion, the Court ougltt to have refused 
to allow any other issues to be 
framed raising questions of partnership or 
authority to sign on behalf of the principal 
and the Oourt ought to have dismissed the 
suit as against Padhye. We have now 
been asked at this late stage to allow an 
amendment which would have the effect 
of introducing not only the evidence which 
has been already given,—which in my 
judgment for the reasons already given 
by me was wholly inadmissible,—but which 
might also allow the amending party to 
introduce other evidence hereafter if a 
new trial were granted. In my opinion 
such an amendment would raise a cause 
of action entirely different from the cause 
of action arising upon the hundis sued 
upon inthe present suit. Accordingly it 
Seems to me that in such circumstances 
an amendment oughtto be refused, even 
upon the terms of the party asking for 
the amendment paying the whole of the 
costs thrown away. In a case where an 
entirely different cause of action is raised, 
I think that the proper course is 
to leave the party to bring a fresh suit 
ab initio, if so advised. 

I agree that the decree in this case 
must be variedin the terms already in- 
dicated by the learned Chief Justice. 

Marten, C. J.—On the question of 


‘costs, we havenow heard Counsel and in 


our opinion the proper order to make is 


_ that each. party-do bear his own costs of - 


the suit and of the appeal, except the 


“ special costs which the learned Judge 


directed the plaintiffs to pay Padhye. 
Here, the appellant has succeeded on a 
point which was never taken by him in 
the Court belowor for the matter of that 
in the Appeal Court; and where the diffi- 
culties and expenses of the litigation have 
been largely caused by two extraordinary 
documents he entered into, Exs. i and 2, 


"We think then that the justice of the case 


would be fairly met by the order we pro- 
pose to make. 


R, L Appeal allowed, 


1151. 0. 1999 - 
. BOMBAY HIGH COURT.” 
Szoonp Oivin APPRAL No. 739:oF 1926... 

November 7, 1928. - 207 
` Present:--Mr. Justice Baker. 


PARASHRAM YESHVANTSHET ALWE 
—DEFENDANT—APPESLLANT 


versus : 
LAKSHMIBAI BABAJI SAMANT— 

AND OTHERS —P EQ AINTIFF3— RESPONDENTS. 

Mortgage—Redemption—Unfair permanent lease 
subsequent to mortgage—Clog—Void lease by guardian 
to mortgagee—Suit for redemption—Limitation— 
Limitation Act (IX of 1908), Sch. I, Art. 44. 

Where the guardian of a lunatic whose property 
had been mortgaged by his father in 1897, executed 
in 1907-4 permanent lease of a portion of the _mort- 
gaged premises to the mortgagee with unfair 
stipulations and in 1923, after the death of the 
lunatic his successor sued for redemption : 

Held, (1) that the permanent lease, though it was 
uot executed contemporaneously with the mortgage, 
bk $ clog on redemption, and as such void. [p. 407, 
col. 1 

Subrao Mangeshaya v. Manjapa Chetti (1) and Ram 
Narain Pattack v.-Surath Nath Bandopadhya (3), 
followed. 

(2) that the plaintiff was not bound to set aside 
the lease within the period prescribed by Art. 44 
of Sch. Iof the Limitation Act inasmuch as the 
lease , was void and not voidable. [ibid] 


. _ Appeal from a decision of the First Olass 
Subordinate Judge, A. P. at Ratnagiri, 
in Appeal No. 52 of 1925 modifying a 
decree of the Subordinate Judge -at 
Deogad, in Civil Suit No. 47 of 1993:- 
Mr. H.C. Coyajee (with him Mr. A.G. 
Desai), for the Appellant. 
Mr. G. N. Thakor 
‘Walavalkar), for the Respondents. 


JUDGMENT.—The facts of this 
appeal are set out at length in the judg- 
ments of the Courts below, and since the 
appeal turns entirely on two points of law, 
I do not think it is necessary to repeat them 
at length. The plaintiff, Lakshmibai, sues as 
the heir of her brother Tukaram to redeem 
the property described in the plaint from 
the mortgage of the defendants. ` The pro- 
‘perty originally belonged to her father 
Govind, who mortgaged it in 1897 
with the father of defendants Nos. 1 to 
3. After her father’s death his heir was 
Tukaram, who was of unsound mind, and his 
mother Annapurnabai managed his affairs. 
On his behalf she executed a second mort- 
gage in 1902 in favcur of defendant No. 1 
and in 1907 she executed two permanent 
leases of a partof the property mortgaged in 
favour of the defendants. The defendants 
contended that both the mortgages must be 
redeemed, that the suit was bad for mis- 
joinder ofcauses ofaction, that the rent notes 
were executed for the improvement of the 
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‘property and for legal necessity, and that’ 


by reason of them they are in adverse’ 


possession for more than twelve years. They 
also ~ claimed a certain sum on 
account of improvements.. The first’ 


Court the Subordin:te Judge of Deogad, 
held that the rent notes were not binding 
en. the plaintiff, and that she was entitled 
to possession without having them set aside, 
He held that the plaintiff was entitled to 
possession on redeeming both the mortgages 
and after allowing the defendants certain 
sums of money for costs of improvements 
and costs of litigation, he declared that the 
sum due on the mortgages was Rs. 4,606, 
Defendant No. 2 appealed, and the First 
Class Subordinate Judge of Ratnagiri found 
that the leases, Exs. 55 and 56, were not 
legal and valid, and that the plaintiff's 
right to question the validity of these leases 
as being clogs on the equity of redemption 
was not lost by reason of the Law of Limita- 
tion. He, therefore, dismissed the appeal 
after modifying the lower Court's decree by 
reducing the amount payable on the mort- 
gages from Rs. 4,606 to Rs. 3,381. odd. De. 
fendant No. 2 makes this second appeal, but 
the appeal is confined to issues Nos, 1 and 2 
in the lower Appellate Court, viz, whether 
the leases, Exs. 55 and- 56, are legal and 
valid, and whether the plaintiff's right to 
question the validity of these leases as be- 
ing elogs on the equity of redemption ig 
barred by the Law of Limitation. 

Now, there can be no doubt that these 
leases although they do not cover 
the whole. of the mortgaged property, 
will constitute a clog on the 
equity of redemption irasmuch as the 
plaintiff, the representative of the mor*- 
gagor, could not'by paying the mortgage 
amount*obtain possession of the whole mort- 
gaged property during the continuance of 
these leases. It is also settled law that no 
clog can be placed upon the equity of re- 
demption by any arrangement  coh- 
temporaneous with the mortgage, but it has 


been contended by the learned Counsel for, 


the appellant that this principle does not 
apply to an arrangement entered into by the 
mcrtgagor and the mortgagee not at the time 
ofthe mortgage, but subsequent to it. There 
is direct authority upon the point in Subrao 
Mangeshaya v. Manjapa Chetti (1). In that 


case the mortgage was of 1854, and a portion. 


of the lands mortgaged had already been 
leased to the mortgagee by a permanent 
lease in 1853, In 1857 a fresh.lease of the 


~_(1) 16 B. 705. 


Elt 


mortgaged propert was passed by the 
mortgagor to the mortgagee. A’ suit to 
redeem by the mortgagor was contested by 
the mortgagee on the ground of the exist- 
ence of these leases, and if was held by this 
Court that the plaintiff was not bound by 
the lease, This ruling is based on the Eng- 
lish decision of Hickes v. Cooke(2\, where it 
was held that no agreement between mort- 
gagor and mortgagee for a beneficial interest 
out of the mortgaged premises (such as a 
lease) where the mort gagecontinues, ought to 
stand, if impeached.within reasonable time, 
from the great advantage which the mort- 
gagee has over the other party in sucha 
transaction. It was relying on this case 
that the lower Appellate Court held against 
the appellant-defendant on this point. This 
case of Subrao Mangeshaya v. Manjapa Chetti 
(1) has never been overruled, and has recently 
been followed with approval by the Patna 
High Court in Ram Narian Paitack v, 
Surath Nath Bandopadhya (3). Ordinarily 
speaking, this decision by a Bench of this 
Court would be binding on me, but it has 
been contended by the learned Counsel for 
the appellant that there are more recent 
decisions of the Privy Counsel and of this 
Oourt which are inconsistent with the 
principles laid down in Subaro Mangeshaya 
v. Manjapa Chetti (1) and the first case he 
has quoted is Shankar Din v. Gokul Prasad, 
(4) a decision of the Privy Council, and in 
' particular he has relied on the remarks at 
page 1105* in which it is stated that there is 
nothing in law to prevent the parties to 
a mortgage from coming to any arrangement 
afterwards qualifying the right to redeem 
and where the right to redeem isso qualifi- 
ed a suit for redemption based on the 
mortgage cannot be maintained. That 
was a case which, came within the pur- 
view of the Oudh Estates Act (I of 1869) 
and it was held that whatever may have 
been the mortgagor's right under the 
deed of 1846, the parties deliberately came 
to a settlement in 1870 by which his re- 
presentatives for certain additional bene- 
*fit reserved to them under the razinamas 
agreed to subject their right of redemp- 
iion to certain conditions. The question 
of the transaction operating asaclog on 
the equity of redemption did not arise, 


(2) (1816) 4 Dow. 16 at p. 28; 3 E. R. 1074. 

(3) 57 Ind. Qas. 337; 5 P. L. J. 423; 1 P. L. T. 575; 
(1920) Pat. 351. . - < 

(4) 16 Ind. Cas 78; 14 Bom L. R. 1098; 23 M. L. J. 
621:15 O. C. 285; 12 M. L, T. 419; (1912) M. W.N. 
1061; 10 A. L. J. 344; 17 O. W. N. 1; 34 A. 620; 17 C. 
L. J. 9 (P. O). ; 
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The remarks at page 1105* must be read 
in the light of the facts of that 
case. The effect of that arrangement 
was to qualify the right to redeem. in the 
present case, as I havealready said, the 
mortgagor would not be able to recover 
‘possession of that portion of the mortgaged 
property which is covered by the leases 
even though heobtained a decree for 
redemption. Another case quoted by the 
learned Counsel for the appellant is 
Kanhayaial v. Narhar (5) in which it was 
held that it is opentoa mortgagor and 
mortgagee io enter into acontract sub- 
sequently to the mortgage for the 
sale of the mortgaged property to 
the mortgagee, but thatit must not be part 
and parcel of the original loan or mortgage 
bargain. This is a different point to the 
point which arises in the present case. 
Where the. mortgagor sells his’ equity of 
redemption to the mortgagee, no question 
ofa clog cnthe equity of redemption can 
arise since the equity of redemption no 
longer remains, Then the learned Counsel 
for the appellanthas reliedon the case in 
Bhimrao Nagojirao v. Sakharam Sabaji (6), 
The point in that case was whether the 
lease and the mortgage were contempora- 
neous or not, and the finding of the Court 
was that the two documents were parts of 
the came transaction, and, therefore, the con- 
tract constituted aclog on the equity ofredem- 
ption. The question of the legal validity of 
a lease subsequent to the mortgage asconsii- 
tuting aclog on theequity of redemption was 
not considered at all. In hisreply the learned 
Counsel for the appellant has stated that he 
also relies on this case as showing that 
there is avery little difference between a 
contract by the mortgagee forsale and a 
contract to take the premises on a perma- 
nent tenure at a fixed rent, but in this case 
it was laid down that ifthe mortgagee had 
got a contract for the sale of the land, un- 
doubtedly a Court of Equity would not allow 
him to take &dvantage of that contract, and 
reference is made to the case of Samuel. v. 
Jarrah Timber & Wood Paving Corporation 
(7). Then the learned Counsel referred to 
Halsbury’s Laws of England, Vol XXI, 
paras. 274, 275, eto, with regard to 
restrictions on the rightto redeem, where 
at page 144, para. 276, it is stated tha: 
the rule against clogging the equity of 


(5) 27 B. 297; 5 Bom. L, R. 140. 

(6) 64 Ind. Cas. 612; 23 Bom. L. R. 1268; 46 B. 409 
A. I. R. 1922 Bom. 277. 
' (7) (1904) A. O. 323; 73 L. J. Oh. 526; 90 L. T, 
781; 52 W. R.-673; 11 Manson 276: 20 T.L, R: 536 
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redemption does not invalidate subsequent 
and independent transactions between the 
mortgagor and mortgagee relating to the 
mortgaged property. The transactions 
referred to in the following sentence are, an 
option to purchase the property, and a sale 
or release of the equity of redemption : 
“Such a sale or release is, however, liable 
to be set aside if there has been any oppres- 
Bion or unfairnessoh the part of the mort- 
gagee." But the concluding words of that 
paragraph are: ‘As regards leases by a 
mortgagor to his mortgagee, a lease fora 
long period at an inadequaterent will not 
be upheld,” and reference is made to the 
case I have already quoted, Hickes v. Cooke 
(2) along with other cases, In the present 
case the lower Appellate Court has found 
that as a matter of fact the terms of the 
leases were unfair. It does not, therefore, 
appear to me that any support to the appel- 
lant’s contentions can bederived from 
Halsbury. 

In these circumstances, having regard 
to the authorities which I have set out at 
some length, and in particular to the ruling 
in Subrao Mangeshaya v. Manjapa Chetti (1) 
which stands at present and has not been 
dissented from, I am ofopinion that the 
view of the lower Appellate Oourt that these 
leases are invalid as creating aclog on the 
equity of redemption is correct. 

The only remaining point which has 
been taken is that the claim of the plaintiff 
to set aside these leasesis barred by limi- 
tation under Art, 44 ofthe Indian Limita- 
tion Act. Now the point of limitation 
could only arise if these leases arenot a 
clog on the equity of redemption. The 
finding on the first issue that they are a 
clog on the equity of redemption, and, 
therefore, invalid, is sufficient answer to the 
point of limitation. Tne leases are void, 
in my opinion, and not voidable, and, there- 
fore, no action is necessary for their being 
set aside. Article 44 of the Indian Limita- 
tion Act refers to suits brought by a minor 
to set aside the unauthorized acts. of his 
guardian, and does not seem toymeto apply 
to the present case. 
the leases on the ground that they were 
void in law and not that they were beyond 
the authority of the guardian of Tukaram. 
It is oaly 
mortgagor that the question of the validity 
of these leases would arise, sinc» there 
could beno object in seeking to set aside the 
leases so long as the mortgage itself subsist- 


ed and the defendants were entitled to- 


possession under that, 
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For these reasons I am of opinion thaf 
the view of the lower Appellate Oourt 18 
correct, and should be confirmed, and the 
appeal dismissed with costs, the remaining 
points not having been argued, — 

A. Appeal dismissed. 


— ~- 


BOMBAY HIGH COURT. 
QrvinL RevistonaL APPLIGATION No, 43 
or 1928. 

November 6, 1928, 

Present :—Mr. Justice Patkar and 
Mr. Justice Murphy. 

Syed SADEOK AB DULLA—APPLICANT 


versus 
MAHOMED ABDULLA HASSANALLI 
AND GTHERS— OPPONENTS. 

Civil Procedure Code (Act V ‘of 1908), 9. 116— 
Aden Courts Act (II of 1864), s. 8—Residents Court 
at Aden, whether ‘subordinate’ to High Court—Revision 
against Resident's orders, competency of. . 

With regard to the questions arising in reference 
to cases to be stated by the Resident for the decision 
of the High Court under s 8 of the Aden Courts 
Act, the Resident's Court is subordinate to the High 
Court, and an application for revision under s. 115, 
Givil Procedure Code, would lie against the order 
ofthe Resident declining to make a reference. |p. 


1.2. . | 

Wi Jamabhoy v. Mariam Abdul Rasul (5), 
lowed. 

d matter of John Thompson (2), commented 
upon. 
P Revision against an order of the 
Political Resident at Aden, in Appeal 
No. 10 of 1927, confirming that of 


the Assistant Resident at Aden, in Civil 


Suit No. 31 of 1927. i 
Mr. K. N. Koyajee, for the Applieant. — 
Mr. G. N. Thakor, (with him Mr. Alreja 
& Co.), for the Opponents. 
^s JUDGMENT, i " 
tkar, J.—This isan application in. 
inan against the order of the Resident 
at Aden, declining to makea reference to 
this Court under 8. 8 of the Aden Courts. 
Act ILof 1864. The petitioner in this case 
filed Suit No. 31 of 1927 in the Court of the 
Resident at Aden for a declaration that 
the surety bond executed by him in Suit 
No.3180f 1943, should beset aside and for' 
a declaration that the decree in that suit 
should not be executed against him asa 
surety. The learned Assistant Resident 
and Judge at Aden dismissed the suit 
holding that as no order had been passed 
under O. XXXVIII, r. 3; of the Civil Proce-. 
dure Code, the plaintiff'ssuit ought to fail. 
On appeal, the Resident refused to make 
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reference on the ground that the suit did not 
lie and, therefore, an appeal did not Jie, and 
on the merits also heheld that the present 
suit did not lie as an appeal lay from an 
order under O. XXXVIII, r. 3, and the 
suit was barred under s. 47 of the Civil 
Procedure Code. 

A preliminary objection is taken on 
behalf of the opponents that this Court 
cannot interfere in revision under s, 115 of 
the Civil Procedure Code, and it is urged 
thatthe Resident at Aden is not a Oourt 
subordinate to the High Court within the 
meaning of 8.115, nor is the High Court a 
Court of appellate jurisdiction within the 
meaning of s. 107 of the Government of 
India Act. It has been held in Abdul 

“Karim v, Municipal Officer, Aden (1) that, 
for the purposes of cl. 13 ofthe Letters 
Paten, the Court of the Resident at Aden 
is a Court under the superintendence of 
the High Court and the High Court has 


power to remove a suit from the Court of : 


ihe Residentand to try and determine the 
same, A reference was made in that case 
to the opinion of Phear and Mitter, JJ., in 
In the matterof John Thomson (2), where 
it was held that a reference was “a modified 
form ‘of app*al", and also to the case of 
Bhagwandas v. Jedu (8), where it was held 
that the term "appellate jurisdiction" in 
8. 15 of the Oharter Act should be construed: 
to include .the- power of revision. . Having 


regard to the preamble to Act II of 1864 


and tos. 3l ofthe said Act, itis clear that 
the Court at Aden is subject tothe super- 
intendence of this Court. See the decision 
of the Privy Oouncil in Municipal Offcer, 
Aden v. Ismail Hajee Allana (4). The point, 
however, for consideration in this case has 
been concluded by the decision in. the case 
of Rahimbhai Jamabhoy v. Mariam Abdul 
Rasul (5), where it was held under similar 
circumstances that an application for 
revision under s, 115 of the Civil Procedure 
Code was maintainable, and that with 
régard to questions which might arise 
regarding cases to be stated by the Resident 
for the decision of the High Court under 
“the provisions of s. 8 of the Aden Courts 
Act (Il of 1864), the Residents Court 
was ‘subordinate to the High Court, 


(1) 27 B: 575; 5 Bom. L. R,562. 
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A doubt was thrown on that decision ina 
subsequent ruling of this Court in Leoh 
Moses v. Solomon Judah Mayer (6). The 
point, however, decided in that case was 
that the Court was not competent to 
entertain an application under s. 115 as the 
judgment or order complained of was appeal- 
able tothe Privy Council. The effect, how- 
ever, of the decision in Rahimbhai Jamabhoy 
v. Mariam Abdul Rasul (b) was stated in 
wide terms. We prefer to follow the 
decision in Rahimbai Jamabhoy's case (9) 
and hold that with regard to the questions 
arising in reference to cases to be stated 
by the Resident for the decision of the 
High Court under s. 8 of the Aden Act, the 
Resident's Court is subordinate to the 
High Court and the application for revision 
under 8.115 would lie against the order 
of the Resident declining to make & reference 
under that secticn. i 
The next question is whether, under the 
circumstances of the present case, we should 
interfere under s. 115 of the Civil Procedure 
Code. The surety in this case made four 
ineffective applications to the trial Judge. 
The first application was made on March 
1, 1924, the second on February 9, 1926, the 
third on May 11, 1926, and the fourth on ` 
July 21, 1926. There were no orders passed 
except on the second application to the 
effect that it was dismissed, The learned 
Assistant Resident and Judge held 
thatas the defendant was not before the 
Court, the surety bond could not be 
discharged. He further held that the 
surety was never discharged and could 
not be discharged because the defend- 
ant never appeared in pursuance of 
any summons or warrant. The learned 
Judge failed to understand why the plaint- 
iff did not ask for bis discharge when Aref 
Kharsa was actually before the Oourt on 
February 27, 1926. As he did not do so, 
hehad only himself to blame for not having 
been discharged. It appears clear, therefore, 
that the remedy of thesurety was under 
O. XXXVIII, r. 9, to get himself discharg- 
ed from his obligation flowing from the 
execution of the surety bond. If the order 
on the application of February 9, 1926, be 
considered as an order refusing his applica- 
tion to. be discharged the remedy of the 
surety was by an appeal against that order. 
If there was no order for his-discbarge on 
any of these four applications, it is clear 


(6) 92 Ind. Cas. 367; 27 Bom. L, R., M60;.A.LR 
1926 Bom, 138; 50 B. 32. 
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that the surety did not take any effective 


steps to get himself discharged from hia: 
andthe only way recognized: 


obligation, 
underthe Oode by which he could get 
himself discharged- was by an application 
under O. XXXVIII, r.3 The judgment- 
debtor has been enabled tə go out of the 
jurisdiction of the Court and. evade ita 
processes by virtue of the execution of the 
surety bond by the plaintiff. We do not 
think that in this case the decree-holder 
has taken any undue advantage, or that 
there was any fraud on the surety. On the 
other hand, the surety has himself to blame 
for not taking legal and effective measures 
for being discharged. We do not think 
that any injustice has occurred, and the 
surety is wrongly made liable on his surety 
bond. There are not, therefore, sufficient 


grounds, in our opinion, to interfere in the’ 


exercise of our revisional powers. 

On these grounds, we would discharge the 
Rule with costs. 

Murphy, J.—The facts of the two suite 
out of which this revision application arises 
have already been stated in my learned 
brother's judgment just delivered. At the 
outset, Mr. Thakor has objected that this 
Oourt has no jurisdiction to entertain the 
application, as the Act governing the Aden 
Civil Courts didnot confer any on the High 
Court. The authorities on the point are 
contained in the cases of Municipal Aden 
v. Ismail Hajee Allava (4), Rahimbhai 
Jamabhay, v. Mariam Abdul Rasul (5) and 
Lzoh Moses v. Salomon Judah: Mayer, (6). 
The first of these authorities lays down that 
looking to the Act as a whole and to the 
words “superintendence” used in the 
preamble where in the same connection the 
word “revision” is also used, the High 
Oourt of Bombay has power of transfer over 
the Aden Courts. In the second ruling 
it was also held that the jurisdiction under 
8 115 existed, but in the last ruling I have 
quoted Sir Norman Macleod, O. J., cast a 
doubt on the point, although in fact his 
decision turned on another aspect of the 
case then before him, and did not involve 
a finding on the question of the High 
Oourt's jurisdiction. I believe that looking 
to these cases and to the frame of the 
Act, including its preamble, we have 
jzrisdiction to entertain au application 
against the order of the Resident made 
under s Sof the Aden Act of 1864 and 
rifasing to allow a reference to this 
Qurt, 

The remaining question, therefore, is 
whether we should iaterfere jn this case or 
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not. Itis. clear from the ‘record that 
though the applicant made several at-. 
tempte to be discharged from his bond 
of suretyship, he did not actually prosecute 
them as he should have done, and most of 
his effort was directed to obtain & return 
of what is called his “ grant" meaning the 
title deeds ot some of his property. Also, 
itis evident that the conditións for the 
regular cancellation of his bond never, 
existed, and that it was never actually 
cancelled. It also appears, as noted by the: 
learned Resident in his judgment, that the 
‘only party really aggrieved can be .the 
plaintiff in the first suit, for- the applicant 
voluntarily entered into the bond and his 
principal has since left the jurisdiction of 
the Aden Court. The decree has actually, we , 
told, been executed against the applicant. 
But, whether the suit, such asthe appli- 
cant filed and which met with dismissal 
both in the original Court and in the first 
appeal, is competent or not is, I think, not a 
point we can now decide. This is a revision 
application and the Resident's Court had 
a discretion to refuse to make.a reference 
under s. 8 on the ground it did, which was 
that no question affecting the merits arose 
in the case, and it appears to me that there 
is no valid reason for interference and that 
the Rule shouldbe discharged. 


A Rule discharged. 


BOMBAY HIGH COURT. 
First Orvis APPEAL No. 224 oF 1926. 
July 26, 1928. : 
Present :—Sir Charles Fawcett, KT., 
Aciing Ohief Justice 
e and Mr. Justice Murphy. . 
Tas SEGRETARY or STATE rog INDIA 
—DEFENDANT —ÁPPELLANT 


i vers 
VASUDEO VE) 


us 
NKATESH SHETTI 
AND OTHER3— PLAINTIFFS — RESPONDENTS, 
Interpretation of Statutes —Preamble,'. value of — 
Bombay Land Customs Act (XXIX of 1857), ss. 8, 14, 
21,scope of—Scheme of Agt—Confiscation of goods. 
when permissible f 
The: preamble of an Act can be reforred to for the 
purposes of clearing up an ambiguity. ‘p. 411, col. 


"The Scope of the Bombay Land Customs Actis 
mainly directed to action on or near the frontier of 
Britieh India and foreign territory. The Act dees 
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net contemplate action by a Customs Officer a long 
way from that frontier, at any rate, unless there isa 
customs station established onder the Act, where 
these Customs Officers are employed, soas to bring 
their duties within the range of the Act, Nor is 
there a general provision in the Act that goods that 
have been attempted to be passed or have been 
passed without payment of the prescribed duty 
shall be liable to seizure and confiscation wherever 
they may be founa. ;p. 411 coi 2; p.419, col. 1.] 

The second paragraph of s. 8, Bombay Land Customs 
Act must be read as if the words "at any station 
established for the levy of duties and passing of 
goods" followed the words “passed or attempted to 
be passed". Therefore, it will not apply to the case 
of goods passed or attempted to be passed at a 
plage where no such station is established, [p. 412 
eols.1 & 2.] . ] 

Section 14 ofthe Actis in expresa terms confined 
to an officer of eustoms employed ata station est- 
ablished under the*Act. jp. 412, col. 2.) 

Section 21 of the Act is confined toa case where 
any goods shall be seized as liable to eonfiscation 
or detained as  under-valued under this Act. It 
might possibly be construed as covering cases where 
goods are bona fide though wrongly seized as liable 
to confiscation by a Customs Officer. [p. 413, col. 1] 


First appeal from a decision of the 
Pusat Judge at Karwar, in Suit No. 8 of 


Mr. P. B. Shingne, Government Pleader, 
for the Appellant, 
Mr. G R. Madbhavi, for the Respondents. 


'dUDGMENT. 

Fawcett, Actg. C. J.—The facts out 
of which this appeal arises are fully stated in 
the judgment of the Court below, and need 
not be repeated, except that it should be 
mentioned that the quantities of matches, 
which are alleged to have been  unjustifi- 
ably seized,wete in the shops of the plaintiffs 
at Ankola, which is a sea-port, a long way 
from the frontier of the Portuguese territory 
and which is not one of the stations 


established under the Bombay Land 
Oustoms: Act (XXIX of 1857) The 
Superintendent of Salt Revehue, Goa 


Frontier and Kanara, passed an order confis- 
cating these matches, and the main ques- 
tions are: (1) whether the suit is barred 
under the provisions of s. 21 of that Act 
because there had been a proper adjudica- 
tion by the Special Tribunal set up in that 
Act for adjudicating upon confiscations, 
etc, and (2) whether, if the suit is not 
barred, the order of confiscation was ultra 
vires, not being authorised by the Act. 

The questions at issue turn mainly upon 
the proper construction of ss. 8, 14, 20, and 
21 of the Act, and these questions have 
been fully discussed in the judgment of 
the Oourtbelow. : 


Taking first s. 8, the contention of the 


learned Government Pleader is that the 
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second paragraph of that section is not 
restricted, as the lower Court has held, to 
the case of goods which are passed or 
attempted to be passed at any station 
establisded under the ‘Act for the levy of 
duties and passing of goods, but applies te 
a case of goods being passed or attempted 
to be passed at any place whatsoever. 
The District Judge has held that the 
natural interpretation «to be given to the 
word “passed” in this second paragraph is 
ihe same as is attached to it in the first 
paragraph of that section, namely, “passed 


“at any station established for the levy of 


duties and passing of the geods." That 
certainly is, in my opinion, the natural 
interpretation, because the second para- 
graph is, under the ordinary rules of 
construction to be read in relation to the 
context of the first paragraph; and it is 
clearly legitimate under ordinary rules of 
construction to read in as an ellipsis after 
the word "passed" in the second paragraph, 
the words “ab any station,” ete, that 
follow that word in the first paragraph. 
The reference in the second paragraph to 
“such an application in writing as isabove 
deseribed" brings in the application that 
is mentioned in the first paragraph; and 
with such a close connection between the 
two, the draftsman might have considered 
it unnecessary to add the words “at any 
station established for the levy of duties and 
passing of goods” after the word ‘‘passed” 
in the second paragraph, because the 
sentence sufficiently shows that it refers to 
cases where goods have been bronghtto be 
passed at such a station and such an appli- 
cation has to be made. But, of course, 
there may be other parts of the Act which 
might justify a different construction of 
this second paragraph. I have carefully 
studied the Act with a view to see whether 
there is anything that would justify this, 
but I fail to find anything sufficient for not 
adopting the natural construction that I 
have already mentioned. This is an old 
Act, and iis main provisions are based upon 
a still older Act, which was passed in 
Madras in 1844; and the conditions in those 
dsys were not quite the same as they are 
now. The Legislature perhaps would not 
have felt the need for passing an enactment 
to prevent smuggling of goods to the same 
extent as ericumstances may require it 
now a-dayr; and the general scheme of the 
Act seems to me to be very simple, namely, 
there are certain  custom-stations estab- 
lished under s. 4 and for the levy of 
eustoms-duties on goods exported by land 
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to, or imported by land from, foreiga 
territories, which under the repealed s. 2 
meant “Foreign European Settlements situ- 
ated on the line of coast within the limits 
of the Presidency of Bombay," and under 
the repealed s. 3 could be extended to 
cover Native States. In order to facilitate 
the levy of such duties, provision is made 
by 8.6 for power to notify particular roads 
or passses. by whichealone goods coming 
from foreign territory into British India 
shall be allowed to pass, That section also 
says that after due notice goods which may 

be brought to any station established on 
- other roads or passes than those so prescribed 
shall be detained and shall be liable to 
confiscation. Section 7 covers the case of 
gooda attempted to be smuggled across any 


frontier guarded by stations between sunset . 


and sunrise, That contemplates action by 
officers at the stations which have been 
established on or near the frontier. Then 
we come to s. 8, which says that when goods 
are brought to be passed at any station 
that has been so established, a written 
application about the goods must be made 
and that must contain certain particulars, 
The second paragraph, as I have already 
said, would ordinarily mean that if the 
goode are brought toa station and they 
are attempted tc be passed without such an 
application, then they are liable to be seized 
and confiscated. There might, for ins- 
tance, be goods concealed in carta ; or there 
might be no attempt at concealment but 
the goods might be brought at a time when 
it was thought that the officer-in charge of 
the station would not be on the look-out. 
Then in s. 9 there is a provision that if 
there isa misdescription of goods brought 
to be passed at any such station, they shall 
be liable to confiscation. Sections 10 to 
13 deal only with the question of fixing 
the value, etc., of goods for the purpose of 
levying the duties. Then comes s. 14, 
under which the officer at the station in 
which the goods are passed has to grant a 
certificate of the payment of duty. The 
. Second paragraph of that section authorises 
“any Offser of Oustomsemployed ata station 


established under this Act” to require pro- ` 


ductiòn of that certificate, and Says that if 
the goods are unaccompanied by a certificate 
or are found on examination not to corres: 
pond with the specification contained in the 


certificate produced, they shall be detained ` 


and shall be liable to confiscation. That, no 
doubt, does contemplate a case of an officer 
who is not necessarily. employed at the 
gtation where the goods were passed; he may, 
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for instance, be employed'at & station on & 

road or pass other than those by which 

alone goods may pass into or out of 

foreign territory. But he has to be a public 

officer employed ata station established 

under the Act. It was, for instance, open to 

the Loeal Government to prescribe that the 

Customs Office at Ankola should be such a 

station; but admittedly that has,not been 
done. _ This section does not authorise any 

Officer of Customs, wherever he may be 

employed, to exercise this particular power, 

but only an Officer of Customs employed at 

a station established under the Act. The 

following ss. 15 to 19 contain nothing 

relevant to the point that I am considering, 

except that s. 16 refers to'the case ofa 
station officer permitting goods liable to 

duty to pass without payment of duty by 

any road or pass other than by those 

prescribed. That again contemplates the 
case of an officer of a station which is 
established under the Act, Then s. 20 em- 

powers certain officers to adjudicate con- 

fiscations. But this power is limited to 

cases "in which under this Act goods are ` 
liable to confiscation.” That section can. 
perhaps best be discussed later on ; but at 

any rate, it does not extend the powers of 

confiscation that are conferred by the pre- 

ceding sections. Then s. 21 provides for 

restoration of forfeited goods by the adju- 

dicating officer on certain terms and 

conditions that can best be discussed later. 

But just as in the case of the preceding 

section, this does not extend the power con- 
ferred on a Customs Officer to detain and 

confiscate the goods, and it has a somewhat 

limited application. I can see nothing 

which is intended to authorise action in re- 

gard to examination, detention and seizure 

of goods by Customs Officers generally wher- 

ever they ‘may be employed, for instance, 
Oustoms Officers at asea-port, whose main 

duties are to see that goods arriving by 

sea are not imported without payment of 

the duty or that prohibited goods are not , 
allowed to be imported by sea. There ig 
no reference to such officers in this self- 
contained Liand Customs Act. 

.The preamble ean, of course, be referre1 
to for the purpose of clearing up any 
ambiguity but. that does not help the 
Government case. It merely refera to the 
expediency of makingebetter provision for 
the collection aud management of land 
customs on certain foreign frontiers of tha 
Presidency of Bombay. That supports the 
contention that the scope of the Astis 
mainly. directed to action on of near the 
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frontier of Byitish India and foreign 
territory and that the Act does not con- 
. template action by a Oustoms Officer a long 
way from: that frontier, at any rate unless 
there -is a customs-station established under 
the Act, where those Customs Officers are 
employed, so as to bring their duties 
within. the range of the Act. There is, 
for-instanee, no such wide power of de- 
tention and confiscation of goods as is 
conferred in the case of excise articles in 
ihe possession of any person without a 
license by s. 36, cl. (d) and ss. 43 and 54 
of the Bombay Abkari Act V of 1878. Nor 
is therea general provision in this Act that 
goods that have been attempted to be passed 
or have been passed without payment of the 
prescrihed duty shall be liable to seizure 
and confiscation wherever they may be 
found. This Act has recently been supple- 
mented by the Government of India Act 
XIX of 1924, which received the assent of 
_ the Governor-General on September 30, 
1924, but which only came into force on 
such date as the Governor-General in 
Council might, by Notification in the 
Gazette of India, appoint. If that Act had 
applied.to the seizure complained of in 
this case, *then possibly that seizure 
might be justified by that Act, which is con- 
siderably -wider than the Act of 1857. 
For instance s. 7 provides that "any person 
who conveys or attempts to convey to or 
.from any foreign territory orto or from 
any land customs-station any goods by a 
route other than the route, if any, pre- 
scribed for such passageunder this Act, 
or aids in so passing or conveying any 
goods, or, knowing that any goods. have 
been so passed or conveyed, keeps or con- 
eeals such goods or permits: or procures 
them to be kept or concealed, shall be 
liable to a penalty... ..... and any dutiable 
goods in respect of which the offence has 
been committed shall be liable to confisca- 
tion." Accordingly if the plaintiffs were 
*proved to have kept goods which to their 
knowledge had been smuggled from Goa 
territory without a permit, they would be 
liable to punishment under this section 
and the goods would be liable to confisea- 
tion. But we have no provieions of the 
same'kind in the Act of 1857, which 
must ‘be interpreted without undue strain: 
ing. : 
lt seems to me, therefore, that s, 8 
shculd be construed in this natural mean- 
ing thatI have mentioned, and accordingly 
I agree withthe view taken by the lower 
Court that the second paragraph of s, 8 


SEORETARY OF STATE FOR INDIA v. YASUDEO. 


115I. 0. 1929 


must be read as if the worde: "at any . 
station established for the levy of duties 
and passing of goods” followed the words 
“passed or attempted to be passed," so that, 
it does not cover the action of the Customs 
Officer at Ankola in seizing the matches. 
I may add that, even supposing that 
this second paragraph is read in the wider 
meaning that the learned Government 
Pleader has asked ‘us to adopt, there 
would still bea doubt in my mind as to 
whether it would cover a case of goods 
whose conveyance from foreign territory 
had been completed, so that they could 
not be said to be inthe process of being 
passed or attempted to be passed. The 
goods were not actually “passing” but 
were inside the plaintiffs’ shops, when 
they were found by the Oustoms Officer 
who seized them. Therefore, so far as the 
merits of the case are concerned, I see no 
sufficient reason to differ from the view 
taken by the lower Oourt that the 
seizure. was wrongful. 

Section 14 has also been referred to ag 
one that would justify the seizure. I have 
already mentioned that that section is in 
express terms confined to an Officer of 
Customs employed at a station established 
under the Act, and, therefore, it would 
notcover the case of the seizure by this 
particular officer, who was not so employ- 
ed. I entirely agree on this point with 
what the District Judge has said in his 
judgment, 


We have next to consider, whether in 
spiteof that the suit is barred for the 
reasons I have already mentioned. 
Section 20 is the main section authoris- 
ing adjudication, and (as I have said) is © 
confined to cases, “in which wnder this 
Act goods are liable to confiscation.” The 
sections of the Act under which goods are 
liable to such confiscation are ss. 6,7, 8, 9 
and the second paragraph ofs. 14, and, in 
my opinion, this section can only operate 
in cases which properly fall under those 
sections, For the reasons I have given 
this case does not fall under any of those 
sections, including ss. 8 and 14 which 
have been relied upon, and accordingly 
the suit is not barred on the principle 
that has been followed in Ganesh 
Mahadev Jamsandekar v. Secretary of State 
for India (1). In that case, no doubt, 
the question was whether the adjudication 
was a proper one. The present case ig 
really stronger because there has been an 


(1) 49 Ind, Qas. 427; 43 B, 221; 21 Bom, L. R. 27, 
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adjudication in a case which is not one 
of those where such an adjudication is 
authorized. Section 21 is confined to a 
case where any goods shall be seized as 
liable to confiscation or detained as under- 
valued under this Act. Itmight possibly 
be construed as covering cases where goods 
are bona fide, though wrongly, seized 
as liable to confiscation by a Oustoms 
Officer. In the presént cases lam ready 
to believe that the action of the’ Customs 
Officer at Ankola was bona fide,but it is 
a case where to use the phrase in Richard 
Spooner v. Juddow (2), the officer in ques- 
tion “absurdly” believed that he was 
acting in pursuance of Statutes and accord- 
ing to law. He, no doubt, followed past 
practice, which had the sanction of his 
superior officers; but it cannot be said 
that, if he used proper intelligence, he 
could reasonably believe that he was 
authorised by the Land Customs Act of 
1857 to act in the way he did. But 
ldo not think that the question of good 
faith can be.brought into the construction 
ofs.21. That section must be confined to 
cases where goods have been properly seized 
as liable to confiscation or properly detain- 
.ed as under-valued, that is to say, seized or 
detained under circumstances at least ap- 
proximating to those where the Act autho- 
rised such seizure or dentention. The 
words “under this Act" must be given the 
weight. Therefore, though otherwise the 
-payment of the sums fixed in the Adjudi- 
cating Officer's order would operate as an 
acceptance of the terms and. eonditions laid 
down by the Adjudicating Officer, so as to 
bar any action for recompense or damage 
on account of the seizure aud detention of 
the plaintiffs’ goods, yet, inasmuch as 
there wae not an authorised ‘adjudication 
upon which to base a subsequent offer: 


‘under s. 21, that section cannot be availed-~ 


of by Government. I agree, therefore, with 
. what the District Judge has held on this 
point. : 

~ To avoid misunderstanding, I may add. 
that I do notin any way intend to say that 


the adjudication order was not otherwise à ^ 


properone. Alll decide is that, unfortun- 
ately for Government, Act XXIX of 1857, 
does notjustify the action that was taken 
in this case, If such action i$ to be justified, 
either the Act must be amended or other 
provisions of law availed of. Accordingly, I 
‘would dismiss the appeal with costs, 

.(2) 4 M. I. A. 353 at p. 379; 6 Moo. P. O. 257;-Perry, 
O; O. 392; 1 Sar. P. C, J. 363; 18 E. R. 734; 13 E. R. 
682 (P. Q).: i ei 
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Murphy, J.—In-my opinion also the 
judgment and decree of the learned District 
Judge of Kanara are correct and must be 
confirmed and the appeal dismissed. * 


The findings in the suit, so far as they are 
relevant to the point raised in the appeal, 
were (l) that the order of confiscation was 
wrong and unjustifiable, and the procedure 
adopted was illegal, and (2)that there was 
no adjudication within the meaning of the 
Act, and the jurisdiction of the Court is not 
barred by its provisions, The Ad judicating 

cer's proceedings purported to have 
been held under s. 8 of the Land Customs 
‘Act, but it does not appear to have been a 
proper adjudication under the section. This 
section seems to contemplate, not a ‘seizure 
of goods on suspicion of having been smug- 
gled, at any place irrespective of that place 
being a station established fcr the levy of 
duties and the passing of goods or not, but 
a seizure at one of the places indicated 
under the Act. The frame of the Section, 
as I read it, is to provide for goods being 
‘brought to a station so established. Ad- 
mittedly the place where the goods in this 
case were seized is not such a station. It is 
further provided that there Shall be a 
written application accompanying such 
goods and asking for permission to pass 
them, the application being required to 
contain a true description of the goods with 
a statement of their value and the marks, 
numbers, and description of the packages 
necessary for their being identified. The 
second paragraph of the section clearly 
refers to the language used in the first 
paragraph. Itsays: "If any goods shall 
be passed or attempted to be passed with- 
out such an application in writing as, is 
above described, they shall be liable to be 
seized and confiscated”. The whole con- 
struction of the section seems clearly to 
contemplate proceedings at one of the sta- 
tions established under the Act and not pro- 
ceedings in respect of goods seized at any 
place whatever on suspicion of having been 
smuggled. 


The next section under which the seizure 
of these goods has been sought to be justi- 
fied is s. 14. ‘This refers to a certificate of 
payment of duty. It requires that when 
goods are passed “at any such station"— 
.meaning a station established under the 
Aet—the Officer authorised to receive cus- 
toms-duties shall grant a certificate of the | 
payment of such duty or (if the case so re- 
quire) of the goods having been passed free 
of duty. The second paragraph empowers 
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an officer employed ata station to require 
any person in charge of dutiable goods 
which have been passed across the frontier, 
to produce the certificate granted for such 
goods; and any goods which are unac- 
companied by a certificate, or which on 
examination do not correspond with the 
. Specification contained in the certificate 

produced, ‘shall be detained and shall be 
liable to confiscation. The language of this 
section also seems to contemplate the deten- 
tion and confiscation of goods by an officer 
appointed at a station determined under the 
Act. I think that it cannot be applied to 
. goods found 9t any other place by an officer 
not so appointed, as was the case in this 
instance, 

The only other point I need refer to is 
the application of s. 21 of the Act. This 
provides that when any goods have been 
seized as liable to confiscation, or detained 
as under-valued, under this Act, the Adju- 
dicating Officer may order the same to be 
restored to the owner, on such terms and 
conditions as he may think fit to direct; and 
where the owner of the goods accepts these 
terms and conditions then he shall not have 
or mainta]n any action for recompense or 
damage on account of such seizure or deten- 
tion. The learned Judge's view as to the 
application of this section is, that had there 
been a proper and legal adjudication, this 
provision would have been a good defence 
to thesuit. Butin his view there was no 
legal adjudication. For the reasons already 
stated as to the inapplicability of ss.8 and 
14 to the circumstances of tuis case, I agree 
that there was here no adjudication accord- 
ing to law, and it follows that s. 21 is not 
available to Government as a defence. 

I agree with the learned Chief Justice 


that the District Judge's decree should be. 
confirmed, and that the appeal should be . 


dismissed with costs. 


B. L. Appeal dismissed, 
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BOMBAY HIGH COURT. 
Srcoonp OiviL APPEAL No. 641 or 1926, 
August 2, 1928. 

Present:—Mr. Justice Patkar and Mr. 
Justice Baker. 

COHINDHA RUPLA PATIL-—DEFENPANT— 

APPELLANT - : é 


versus 
CHHAGAN LAL SHIVLAL SHETH AND 
OTBERS—-PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 64, 23, 
O.XXXVIII, v.ll— Attachment before judgment— 
Private sale to satisfy attaching creditor—Satisfaction 
of decree—Cessation of attachment—Another attach- 
ment in subsequent suit—Effect on sale—Rateable dis- 
tribution. 

The attachment referred to in s.64, Civil Pro- 
cedure Code, is the attachment under which the 
execution sale is held and not an attachment of a 
creditor who is paid off. [p. 416, col. 1.] 

Annamalai Chettiar v. Palamalat Pillai (4) and 
Mina Kumari Bibi v. Pijoy Singh Dudhuria (5), re- 
ferred to. ; 

The moment anattachment comes to an end by 
reason of satisfaction of the decree, all claims under 
thie attachment cease to be enforceable, [p. 416, col. 


] 

‘Khushalehand Premraj v. Nandram Sahebram (7), 
referred to. . 

Order XXXVII, r. 1l, Oivil Procedure Code, only 
obviates the necessity for a re-attachment of the 
property in execution and does not confer any right 
to pep ee treatment over other creditors. [p. 415, 
col. 2. 

A person who has merely obtained an attachment 
before judgment cannot put upa claim for rateable 
distribution unless he has obtained a decree and 
made an application for execution. [ibid.] 

Second appeal from a decision of the 
First Class Sub-Judge, Jalgaon, in Appeal 
No. 107 of 1925. 

Mr. A. G. Desai, for the Appellant. 

Mr. Y. V. Dixit, for the Respondents. 


JUDGMENT. 

Patkar, J.—The question involved in 
this second appeal is as to the validity of 
the sale-deed in favour of the plaintiffs, 
Ex. 39, dated June 8, 1920, for Rs. 8,000. 
The property originally belonged to one 
Bhabhutsing. On April 8, 1920, one Bhila, 
brother of the defendant, brought Suit No. 
961 of 1920 and attached before judgment 
the property in suit on April 23, 1920. On 
April 19, 1920, the plaintifis brought a Suit 
No. 287 of 1920, and attached the property 
before judgment on May 28,1920. On April 
92, 1920, the defendant brought Suit No. 


` 994 of 1920, and got the property attached 


before judgment on June 19, 1920. The 
sale-deed ‘in favour of ‘the’ plaintiffs for 
Rs. 8,000 was passed for satisfaction of the 
claim in their own suit and tha claim 
of the defendant's bzother. n Suit 
261 of 1920. Those claims were 
gatisfied, and Buit No. 987 of 1920 brought 


115 I. C, 1929 


by the present plaintiffs was dismissed for 
want of prosecution on June 15, 1920, and 
the suit of the defendant's brother was 
similarly dismissed on June 22, 1920. The 
defendant, however, obtained a decree, and 
in execution of his decree he purchased the 
property on July 1, 1922. The contest is, 
therefore, between the defendant as an 
auction-purchaser in execution of his own 
decree and the plaintiffs as purchasers 
under the private sale from the original 
owner on June 8, 1920. Both the Courts 
decided in favour of the plaintiffs. 

Itis urged in thie second appeal that the 
sale-deed in favour of the plaintiffs was 
void under s.64 of the Civil Procedure 
Code as it was effected on June 8, 1920, at 
a time when there were two attachments 
before judgment in Suit No. 261 of 1920 of 
the defendant’s brother and Suit No. 287 
1920 of the plaintiffs, and that the defendant 
himself attached the property on June 19, 
1920, The first question, therefore, arising 
in this case is whether the private transfer 
in favour of the plaintiffs was contrary to 
the attachment within the meaning of s. 
64 of the Civil Procedure Code. So far 
as the attachment of the defendant is con- 
cerned, it was made on June 19; 1920, It is 
clear, therefore, that the property trans- 
ferred on June 8, eleven days before the 
actual attachment before judgment in the 
defendant's suit, would not, in any way, 
be affected by the subsequent attachment. 
According to O. X XXVIII, r. 10, of the Civil 
Procedure Code, attachment before judg- 
ment shall not affect the rights, existing 
prior to the attachment of persons not 
parties to the suit. The plaintiffs were not 
parties to the suit in which the defendant 
levied the attachment on June 19, 1920. 
The private sale, therefore, on June 8, 1920, 
in favour of the plaintiffs cannot be said to 
be contrary to the attachment before judg- 
ment in the defendant's suit on June 
19, 1920. ' 

It is urged, however, on behalf of the 
appellant that though the private transfer 
in favour ofthe plaintiffs was prior tó his 
attachment on June 19, he can take adv- 
antage of the existing attachments before 
judgment in the defendant's brother's 


suit and in the plaintiffs! suit which 
were  subsisting 8t the date of the 
- Bale in avoür of the.plaintiffs. It. is 


clear that the sale was effected for the pur- 


pose of satisfying the claim of the defend- ` 


ant’s brother and the claim of the plaint- 
iffs in their suit, and, as a matter of fact, 
both the claims were satisfied from 
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the date of the 


. A18 


the consideration for the sale-deed in 
favour of the plaintiffs and the plaintiffs’ 
suit was dismissed on June 15, and 
the defendant's brother's suit was. dis- 
missed on June 22. It cannot, therefore, 
be said that the plaintiffs’ sale-deed was 
contrary to the two attachments which may 
be said to be technically subsisting on 
sale-deed. Under O. 
XXXVII r. 9, the attachment before 
judgment must be considered to have 
been withdrawn when the suits were dis- 
missed. 

lt is further urged that the sale-deei in 
favour of the plaintiffs is void against all 
claims enforceable under ‘an attachment, 
and that the claim in the defendant's suit 
was a claim enforceable under the attach- 
ments before judgments in the two suits 


.which were subsisting at the date of the 


sale. In the present case, the defendant 
had not then obtained a decree in the suit 
which he had brought, nor was there any 
sale in execution of the two previous attach- 
ments in the suit of the defendant's 
brother and the plaintifis. On the other 
hand, the claims in the two suits were 
satisfied on or before June 22,4920. Under 
the explanation to s. 64, claims enforceable 
under an attachment include claims for 
the rateable distribution of assets. A 
person, who has merely obtained an attach- 
ment before judgment, eannot put up a 
claim for rateable distribution unless he 
has obtained a decree and made an ap- 
plication for execution, In Arunachellum 
Chettiar v. Haji Sheik Meera Rowther (1) 
it was held. that only a decree-holder who 
has applied for execution can claim a right 
to rateable distribution, that such a right 
is not conferred upon a plaintiff who has 
merely cbtained an attachment before 
judgment andhas not applied for execu- 
tion under s. 230, Oivil Procedure Code, 
and that an attachment before judgment 
is in no sense an application for execution. 
The same view is accepted in Pallonji 
Shapurjt Mistry v. | Edward Vaughan 
Jordan (2) and Sewdut Roy v. Sree Canto 
Maity (3). Order XXXVIII, r. 11, correspond- 
ing to s. 490 of the old Code, only obviates 
the necessity for a reattachment of the 
property in execution and does. not confer 
any right to preferential treatment. over 
other creditore. Severalcases have been 
cited before us which'relate to applica- 


- (D) 7 Ind, Cas. 856; 34 M. 25; 8 M. L. T. 296; (1910) 
M. W. N. 688. ZEE 


(2) 12 B. 400. 
(3) 33 O. 639; 100. W. N. 634, 
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„tions for rateablé distribution after decrees 
had been obtained and the property was 
attached in exeeution. To those cases the 
‘explanation to 8. 64 might apply. In the 
present case, at the date of the sale in 
favour of the plaintiffs on June8, 1920, 
there was no decree and no sale in exe- 
cution of a decree. The attachment re- 
ferred to ins. 64 is the attachment under 
which the execution- sale is held and not 
an attachmentofa creditor who is paid 
off. See the decision in Annamalai Chettiar 
v. Palamalai Pillai (4) following Mina 
Kumari Bibi v. Bijoy Singh Dudhuria (5). 
In the present case, there wasno decree or 
sale in execution in respect of the attach- 
ments before judgment inthe suit of the 
plaintiffs and that of the defendant's 
brother as their claims were satisfied by 
the alienation in favour ofthe plaintiffs. 
The attachment before judgment in the 
defendant's suit in execution of which the 
sale was held was subsequent to the 
alienation of the plaintiff. There were 
not, therefore, any claims enforceable 
‘under: the previous attachments under 
8.64 0f the Civil Procedure Code. It is 
also clear that the claim of the present 
defendant does not fall under the explana- 
tion to s. 64, forthere were no assets held 
by the Court in order to entitle him to the 
. benefit of s. 73 of the Civil Procedure 
Oode. -It follows, therefore, that the claim 
-of the present defendant was nota claim 
- falling unders. 73 of the Civil Procedure 
-.Oode, and, therefore, not & claim enforce- 
able under the attachment within the 
- meaning ofs.64 of the Civil Procedure 
Code. We think, therefore, that the con- 
tention ofthe appellant that the gale-deed 
is void under s. 64 is not sustainable. 


It is urged on behalf of the appellant 
that though his case might not fall strictly 
within s. 64,the principle ofs, 64 might 
be applied in considering his claim under 
the attachment of June 19, 1920. The 
argument cannot be accepted, According 
to the decision in Jetha Bhima& Co.v. 
Lady Janbai (6) and Mina Kumari Bibi v. 
Bijoy Singh Dudhuria (5) the sale-deed 
in favour of the present plaintiffs cannot 


3 Ind. Cas. 539; 41 M. 265; 22 M. L.T. 461; 33 


^ (04 
M.L. J. 707; (1917) M.W. N. 882; TL. W. 298 


F. B). 
b (5) 40Ind. Cas, 242; 44 I. A. 72; 19 Bom. L. R. 
24:44 O. 662; 1 P.L. W. 425; 5 L. W. 711; 32 M. 


L. J. 

-I J. 382: 95/0. L. J. 508; 19 Bom. L. R. 424; (1917) 
M. W N.413(P. C). 

(8) 17 Ind. Oas. 625; 37 B. 138; 14 Bom. L. R, 904. 
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be affected by the attachment of the defend" 
ant which was levied eleven days after the 
gale deed. The previous attachments must 
be considered to have been withdrawn 
on account of satisfaction of the claims 
in respect of which the attachments were 
effected The moment the attachment 


comes toan end by reason of satisfac- 


tion of the decree, all claims under the 
attachment cease to be enforceable. 
See Khushalchand Premraj v. Nandram 
Sahebram (7). I think, therefore, that the 
view taken by the lower Court is correct 
and that the sale-deed in favour of the 
plaintiffs is not void under s. 64 of the 
Civil Procedure Code. ; 

On thə merits it appears clear that the 
defendant-appellant had a elaim ofabout 
Rs. 1,000,and purchased the property for 
Rs. 8UU whereas the present plaintiffs on 
June 8,1920, paid Rs. 8,000 for satisfaction 
of two decretal claims and tbe balance 
was paid tothe original owner. I agree, 
therefore, with the view of the lower Court 
that even on the merits the appellant has 
not any serious grievance, 

On these grounds, I would dismiss the 
appeal with costs, 

Baker, J.—I agree, I have only a few 
words to say. Admittedly, the defendant- 
appellant cannot take advantage of the 
attachment in his own suit which was 
not in existence at the date of the sale 
to the plaintiffs and he cannot take ad- 
vantage of the attachments in the other 
two suits, for, under s. 64 it canaot be 
considered that the transfer to the plaintiffs 
and the consequent payment to the judg- 
ment-debtor were contrary to such attaen-: 
ments as the proceeds were devoted to 
pay off the amounts for which the suits 
in question were brought. Further, the 
section says that any alienation referred 
to in it shall be void as against all claims 
enforceable under the attachment. The 


- claim of the defendant was not enforce- 


able under the attachments already 
referred to, and consequently, does not 
fall within the section. Ongeneral princi- 
ples also, the appellant has not been able 
to produce any authority in support of 
his case. I, therefore, agree that the ap- 
peal should be dismissed with costs. 
E. L. Appeal dismissed. 

(7) 12 Ind. Oas. 572; 35 B. 516; 18 Bom. L. R, 977. 
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LAHORE HIGH COURT. 
Civic Revision PgrivroN No. 489 

oF 1928, 

December 10, 1928. 
Present: —Mr. Justice Addison. 
UTTAM OHAND AND ANOTHEg— 
Pruatntires—Pxtirroneus 
versus ] 
KHODAY A anv orHERS—DEEENDENTS— 
RESPONDENTS. 

Punjab Alienation of Land Act (XIII of 1900), s. 2 
(8ı— Agricultural land’, definition of —Time for deter- 
mination of nature of land —Assessment to revenue, 
effect of. 

Tne word ‘land’ as described in s. 2 (3) Punjab 
Alienation of Land Act means agricultural land 
whether it is situate in & town or village and the 
period to determine whether it is agricultural land 
or not is the date of the sale or mortgage, a later trans- 
formation of the property being immaterial. The 
mere. fact that the land paid land revenue would 
not make it agricultural land as land revenue would 


continue to be assessed on land even though later 
it was included in a village or town. 


Petition for revision of an order of the 
District Judge, Montgomery at Lahore, 
dated the 10th April, 1929. : 

Mr. Basant Krishna, for the Petitioners. 

JUDGMENT.—The petitioners are 
mortgagees of the house in dispute, The 
mortgage-deed, which was executed after 
the passing of the Punjab Alienation of 
Land Act, contains a provision by way of 
conditional sale. Ths patitioners applied to 
the District Judge for issue of the usual 
foreclosure notice on the respondents. 
Notice was served but their Counsel, con- 
tenied before the District Judge that toe 
provisions of Regulation XVII of 1896 did 
notapply. The District Judge held that the 
property was land though houses were built 
on is. Haalso seems t) haveheld that 16 
was agricultural land because it was 
assessed to land revenue. As the mortgage 
was by an argiculturist in favour of a non- 
agciculturist he held that s, 10 of the 
Paajab. Land Alienation Act made the 
coadition as to sale null and void. He, 
therefore, dismissed the application and 
against his decision this revision has-been 
preferred. : 

According to the mortgage-deed the 
hose in question appears to ba inside the 
village proper orcontiuguous to it. Lind 
is detined ia the Punjab Alienation of Land 
Act see s. 2 (3)] as being land which is not 
occupied as ine site of ang buildingina 
towa or village and is occupied or let for 
agricultural purposss or for purposes 
sudservieat to agriculture eto. Tae 
preamble to the Act also shows that the 
Act applies merely ta agricultural land, Ii 


82. 
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follows :thab land as defined in s. 2 (3) is 
agricultural land whether in a town or 
village. The period to determine whether 
itis agricultural land or not is the date of 
the saleor mortgage and a later transforma- 
tion of the property would not affect the 
case. The mere fact that the land paid 
land revenue would not make it agricultural 
land as land-revenue would continue to be 
assessed on land even though later it waa 
included ia a. village or town. It was 
first, therefore, necessary for the District 
Judge to decide on evidence whether at 
the time of the mortgage the property in 
question was agriculturalland as defined in 
s, 2 (3) of the Act or not, He has not 
understood this and for thisreason alone 
has erred in the exercise of hisjurisdic- 
tion, . i 

Farther s. 9 (3) of the Punjab Alienation 
of Land Act makes this clear that if the 
District Judge holds that this is land as 
defined in the Act he must refer the case to 
the Deputy Commissioner with a view to 
the exercise of the powers conferred upon 
that officer. If the District Judge finds 
that thisis land aa defined inthe Act the 
case would fall within ss. 9 (Ñ) and 10 of the 
Punjab Alienation of Land Act and it 
would then be his duty to refer the case 
to the Deputy Commissioner. If, however, 
he finds that at the time of the mortgage 
it was not agriculturalland as defined in 
the Act it would be for him to complete 
the proceedings under the Regulation. | 

With these romarks I accept the petition 
and remand the case to the District Judge 
for decision ia accordance with law. I make 
no order as to costs as the respondents were 
not represented before me, 


R. L. Case remanded. 


LAHORE HIGH COURT. 
“ Seconp Orvin APPEAL. No. 711 oF 1928, 
November «U, 1928. . 
Present:—Mr Justice Bhide. 
TAPAS3I RAV—DsraNDANT 
—APEQELLaNT 
versus 

RAJA RAM AND OTHE&S—PLAINTIFFS— 

ResPoONcENTS 
Law—Alienation—Mortgage by de facta, 
minor—Nature of contract--Transfer 
of Property Act (IV of 1882), s. 58, application of, 
to Punjab -Transfer of immoveadle property with 
intent te delay creditor, effect of. 


Hindu 
guardian of 


dis ' 

Under Hindu Law a*mortgage effected by a de facto 
guardian is not a void but only a voidable transac- 
tion [p 418, col 2.] i 

Mastu v. Nand Lal (1), referred to. 

Although the Transfer of Property Act does not 
apply to the Punjab, the principles of 5.53 of that 
Act do apply. Therefore, a transfer of immoveable 
property even if eflected for a valid consideration 
would not bind the creditors if it was made with 
the intention qf. defeating or delaying them and 
EE io did not act in good faith. Tp. 419, 
col. I. 

Lakhmi Narain v. Tara Singh (2), followed. 

Sec.nd appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 29th November, 1927, modifying 
that of the Additional Subordinate Judge, 


Garhshanker, District Hoshiarpur, dated - 


the 10th May, 1927, 
Mr. Fakir Chand, forthe Appellant. 


Pandit Nanak Chand, for the Respond- ` 


. ents. 


JUDGMENT.—The plaintiff Raja Ram 
had instituted a suit against Nathu Ram, 
Daulat Ram and Jagta defendants Nos. 2, 3 
and 4, and had applied fora temporary 


injunction being issued to restrain them ` 


from alienating their property. The 
injunction was accordingly granted on the 
4th of October, 1923; but before notice 
‘thereof could be served on the defendants, 
on the 5th of Octaber, 1923, defendant No. 
2, purporting to act on behalf of himeelf 
and defendants Nos. 3 and 4, mortgaged a 
house in favour of defendant No | for 
Rs.1,27:0 The suit was eventually decreed 
in favour of the plaintiff. He then applied* 
for execution and in the course of execu- 
tion proceedings the house in dispute was 
attached. Defendant No.1 then preferred 
an objection tothe attachment on the 
strength of the mortgage-deed executed in 
his favour. The plaintiff alleged that the 
mortgage deed was fictitious but the objec- 
tion of defendant No 1 was allowed. The 
plaintiff thereupon instituted a suit for a 
declaration that the mortgage in question 
-ewas fictitious and that the house was liable 
to be attached and sold in execution of his 
decree without any mortgage. charge. The 
trial Court held that the mortgage was 
valid enly to the extent of one-third share of 
Nathu Ram, defendant No. 2, and granted 
a decree accordingly. On appeal by the 
defendant mortgagee, the learned District 
Judge held that the mortgage of two-thirds 
share of the house was valid for & sum of 
Rs. 908 as against Nathu Ram and Jagta 
and that Nathu Ram’s share only was sub- 
ject to a further charge of Rs 200. He fur- 
. ther held that one third share of Daulat Ram 
had not been'properly mortgaged and that 


TAPASSI RAM V. RAJA BAM. 


. 15 L O. 1929 


that share was not liable to attachment and 
rale in execution of the plaintifi's decree. 
The decree’ of the trial Court was, accord- 
ingly, modified to this effect. The defend- 
ant hasnow come up in second appeal and 
the plaintiff has also filed cross objections. 

The three main contentions urged on 
behalf of the defendant-appellant were as 
follows:— . 

(1) That the learned District Judge has 
erred in law in holding that one-third share 
of Daulat Ram was not properly mortgaged 
to the appellant. 

(2) That the learned District Judge has 


‘erred in law in holding that the mortgage 


was not only for the benefit of Jagta who 
was a minor. . 

(3) That the learned District Judge has 
erred in disallowing tbree items of Re, 322, 
Rs. 2*4 and Rs. 66 out of the mortgage 
charge. E 
. The first two contentions appear to me to 
be sound. It is in evidence that Daulat 
Ram wae in Jail at the time the mortgage- 
deed was executed and Nathu Ram was 
apparently looking after the family affairs 
as the manager. Dault Ram appeared in 
Court and accepted the mortgage as valid. 
The contract was at the most voidable at 
the option of Daulat Ram, but according 
to s. 186 of the Indian Contract Act 
it was open to Daulat Ram to ractify the 
contract at any time even if he hadnot 
originally given any power of attorney to 
Nathu Ram to execute the mortgage. ln 
the circumstances it does not appear to me 
that the plaintiff was entitled to challenge 
the validity of the mortgage on this ground, 
Similarly the mortgage transaction on 
behalf of the minor could be challenged by 
the minor on the ground that it wasnot for 
his benefit but the plaintiff does not appear 
to have any locus standi to challenge it on 
that ground. lt was urged by the learned 
Counsel for the respondent that the mort- 
gage transaction was void altogether eo far 


' as the minor was concerned because Nathu 


Ram was not the lawful guardian, but as 
noted above Nathu Ram wasthe de facto guar- 


‘dian of the minor ashe was managing the 


family affairs at the time of thé execution 
of the mortgage-deed. Under Hindu Law, 
a mortgage effected even by a de facto 
guardian is not a void but.only a voidable 
transaction. [cf, Mastu v. Nand . Lal (1).] 

As regards the third contention of the 
appellants the learned Counsel for tbe 
respondent urged that the learned District 


(1) 73 P, R. 1890. 
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Judge has decided the ease on wrong 
principles. This point has been taken up 
in cross-objections also and appears to me 
to be correct. The present suit was by 
a creditor to avoid a certain mortgage 
transaction on the ground that it was 
effected in order to injure his interests. The 
principles governing such a suit are those 
laid down in s. 59 of the Transfer of 
Property- Act. Although the Transfer of 
Property Aet is not in force in the Punjab 
the principles of that section have been 
held to be applicable in this Province |see 
inter alia Lakhmi Narain v. Tara Singh (2).] 
According to the provisions of 8. 53 a trans- 
ferof immoveable property if made with the 
intention of delaying or defeating creditors 
of the transferor isvoidable at the option 
of the person defeated or delayed. It waa, 
herefore, incumbent on the plaintiff to 
prove thatthe transfer had been made by 
Nathu Ram with the intention of defeating 
or delaying the satisfaction of his decree, 
Ifthe had succeeded in doing so, then the 
onus would have shifted to the transferee 
and it would have been for him to prove 
that he was a bona fide transferee for 
valuable consideration. (Vide last clause 
of s. 93 of the Transfer of Property Aot). 
But this aspect of the case seems to have 
been lost sight of by both the Courts below. 
Tae issue framed by the trial Court was 
only to the following effect :— 

“Was the mortgage-deed executed by 
defendant No. 2 in favour of defendant 
No. 1 fictitiously and without considera- 
lion." .  - s 

It was distinctly alleged by the plaintiff 
that the mortgage transaction was effected 
- in order to put him to loss. The defend- 
ant mortgagee, on the other hand, pleaded 
that the transaction was effected in good 
faith. But both these allegations were not 
included in the issues although, a3 pointed 
out above, these poiats were very material 
for the decision of the suit. The Courts 
balow hive confiaei themselves to the 
question of consideration only but, a3 point- 
elout in Lakhmi Narain v. Tara Singh 
(2) a transfer, even if effected for a valid 
e9asideration, would not bind a creditor 
if it was made with the intention of 
defeating or delaying the creditor and if 
the creditor did' not ac; in good faith, 
la these circumstances it seems to me that 
the decision of the learned District Judge 
caainot be upheld. As the proper issues 
arising in the case have not been tried at 


(2) 6P, Ruli; P.L, R. 1990, p. 913, - 
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all, the case must be remanded for re 


trial, me 
.Iaeceptin part the contentions raised in 
appeal and cross-objections and remand 
the case (under s. 151, Civil Procedure 
Code) to the Court of first instance for 
re.trial after framing the correct issues, 
Costs will follow final decision. 
R. L. Case remanded. 


LAHORE HIGH COURT. 5 
MIBosLLANEOUS [rest Orvin, ArrgaL No. 2498 
oF 1928. 
November 23, 1928. 

Present :—Mr. Justice Tek Chand. 

JAGAN NATH AND ANOTHER—DEBrORS— 
APPELLANTS 
; versus 

RAM SARAN OxEDITOR AND ANOTHER— 

OsriCctAL REogiVERS — RESPONDE vT3. 

Provincial Insolvency Act (V of 1920),5ss. 6, 24 (c) 
—Debtor unable to pay debts—Act of insolvency, 
absence of —Adjudication order, legalit of. — , 

The mere fact that a debtor is unable to pay his 
debts amounting to more than Rg, 500 is insuffi^ient 
to justify an adjudication order against him Before 
adjudicating him insolvent it is necessary for the 
Judge to record a definite finding that the debtor 
has committed en act of. insolvency as defined in 
s. 6 of the Provincial Insolvency Act 

Veerayya Chetty v. Doraiswamy Reddiar (1), fol- 


lowed. 
Miscellaneous first appeal from an order 


of the District Judge, Attock at Campbell- 
pur, dated the 19th September, 1928. 

Mr, Bishan Nath, for the Appellants. 

Mr. Hem Ruj Wadhwa, for the Respond- 
ents. 2 : 


JUDGMENT.—This is an appeal by 
Jagan Nath and Ram Labhaya against an 
order passed by the District Judge of 
Attock adjudicatiag them insolvents, on 
the application of Rim Saran, creditor, 

In his petition Ram Saran stated that 
the debtors owed him Rs. 620 on bahi ac- 
count that they had recently mort- 


-gaged a house to Nihal Ohand and 


Gokal Chaad for Rs. 1,000 and taat 
it was probable that they would make up 
fictitious accounts and alienate the rest of 
their property unless they were adjudicated 
insolvents. Notices were issued to the 
debtors and on the 14th May, 1928, one 
of them Jagan Nath was examined. He 
stated that his liabilities amounted to 
Rs. 2,020 and that he cwned a house worth 
Rs, 2,000 and land worth Rs: 70) or Ra, 800, 
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He also declared that he could pay his 
debts if time was granted to him. No 
question was. put to him with regard to 
the mortgage to Nihal Chand add Gokal 
Chand which. he was alleged to have made 
fictitiously, or with the object of giving 
fraudulent preference to one of his credit- 
ors. The learned Judge adjourned the 
ease to the 19th Saptember, 1928, at the re- 
quest of the debtors to enable them to pay off 
their debts. Oa that date the debtors stated 
that they would require another fortnight 
within which they would endeavour to pay 
one-third of, their debts. On this the 
learned Judge recorded a brief order, re- 
marking that it wasobvious that the debtors 
were unable to pay their debts. He ac- 
cordingly adjudicated them insolvents. 
. Mr. Hemraj for the respondent admits 
that under s. 24 (c)it was necessary for 
the learned Judge to. record a definite 
finding that the debtors had committed 
an act of insolvency as defined in s, 6 
ofthe Act. As stated already, -there is 
no finding on this point, nor has the 
petitioning ereditor placed any material 
on the retord to support his allegation in 
this behalf. The mere fact that tha 
debtors are unable to pay their debts 
amounting to more than Rs. 500 is in- 
sufficient to justify an adjudication order 
‘against them. As pointed out by the 
Madras High Oourt in Veerayya Chetty v. 
Doraiswamy Reddiar (1) “adjudicating a 
person an insolvent isa matter of serious 
consequences and Courts of Law should 
take particular care to see that the pro- 
visions of the law in the matter are observ- 
ed strictly and carefully consi lered." The 
mere factthat a person admits he owes 
money to a creditor and also adm.ts that he 
is una^le there and then to pay the 
amount caunot possibly be regarded as 
the commission of an act of insolvency as 
defined in the Act, 

1 accept the appeal, set aside the order 
of the learned District Judge adjudicating 
the appellants insulvents and remand the 
case to him for disposal in accordance 
with law. Costs will be costs in the e2uae, 


B.L 3 Appeal accepted, 
(1) 110 Ind. Cas. 737; A. I. R. 1928 Mad. 893. 
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LAHORE HIGH COURT. 
Ssconp Civi, ArPEAL No, 331 or 1928.. 
September 18, 1928. 

Pres-nt: —Mr. Justice Addison. 
BASALA-—DEFENDANT—A PPELLANT 
versus 
PIRU MAL-—PLAINTIFF —RESPONDENT. 

Limitation Act (LX of 1908), Seh. I, Art. 142—Suit 
for recovery of possession— Possession within 12 years 
— Title. 

Ia a suit for recovery of possession it is for the 
plaintif to establish his possession within 12 years 
ofthe suit, but in the question of evidence the 
initial fact of the plaintiff's title comes to his aid, 
with greater or less force according to the circum- 
stances established in evidence. 

Mohima Chunder Mozoomdarv. Mohesh Chundet 
Neoghi (1) and Hemanta Kumari Debi v. Jagadindra 
Nath Roy (2), referred to. 


Secoud appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 8th December, 1927, reversing 
that of the Junior Subordinate Judge, 
Hoshiarpur. dated the 20th July, 1927. 


Mr. Fakir Ckand, for the Appellant. 
Mr Saamair Chand and Lala Qabul Chand 
AMital, for the Respondent, 


JUDGMENT.—This is a case of 
encroachment upon six marlas of land. 
The trial Oourt found that possession with- 
in 12 years hadnot been established and 
dismissed the suit. On appeal the Addi- 
tional District Judge held that possession 
within 12 years had been established and 
accepting the appeal he decreed the auit. 
Against this decision this second appeal 
has been admitted toa hearing owing to a 
certain observation in the judgment of the 
learned Additional District Judge which 
runs as follows:— 

“As the land in dispute belongs to the 
plaintiff i& should be presumed to have 
been in his possession and very strict proof 
of dispossession within 12  yearsis not 
required and I think the evidence pro- 
duced by the plaintiff of his dispossession 
within two orthree years issuffieient to 
prove his claim.” 

The Additional District Judge has 
undoubtedly come fo a fiading of fact that 
the plaintiff was in possession within 12 
years. Itisadmitted that title is with the 
plaintif, it was alleged that dispossession 
occurred within 7j years before suit. The 
Additional District Judge did not accept 
the report of the local commissioner that 
the nature of the boundary showed that 
the encroachment was an old one and he 
gave reasons for this which I need nof 
discuss, Tho Additional District Judge 
further noted that two witnesses supported 
the plaintiffs allegation that the encroach: 
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ment took place some 24 years before. He 
then went on to say that heconsidered 
this to be sufficient evidence under the 
Circumstances of the case and that it was 
not suffieiently rebutted by the evidence 
of the other side. Under. these cir- 
cumstances he considered that the plaintiff 
had succeeded in proving that hisland had 
been taken by the defendant recently and 
within 12 years of the institution of the 
suit. Had his judgment ended here, there 
would have been no ground for second 
appeal. It is at this point that he adds the 
remark which I have already quoted. It 
was argued that the remark referred to, 
laid down the law incorrectly and showed 
that the Additional District Judge did not 
think much of the evidence which he had 
relied upon, i 

it was undoubtedly for the plaintiff as 
laid down by the Privy Council in Mohima 
Chunder Mozoomdar v. Mohesh Chnuder 
Neoghi (1), to establish that his possession 
was within 12 years, The same principle 
was laid down by their Lordships of the 
Privy Council in a subsequent case 
Hementa Kumari Debi v. Jagadindra Nath 
Roy (2), but it-was added in the later ruling 
that in the question of evidence the initial 
fact of the plaintiff's title comes tohis aid, 
with greateror less force according to the 
circumstances established in evidence. If 
this is what the Additional District Judge 
meant his judgment cannot be assailed, 
After careful considerationit seems to me 
that this must bave been what was inhis 
mind though he did not express it properly, 
In these c reumstanees this second appeal 
fails and I dismiss it. I however make no 
order as to costs of this Court. 

N. H, Appeal di-misced. 
oa "i O. 473; 16 I,A. 23; 5 Sar. P. O. J. 321 


(P.O). 
(2; 8 Bom. L, R. 400; 100 W., N. 630; 1 M. L, T. 135; 
3 À. L, J. 363; 16 M. L. J. 272 (P. 0). 





LAHORE HIGH COURT. 
Sgoonp Civin AergaL No. 1335 oF 1926. 
October 25, 1928, 
Present:—Sir Shadi Lal, Kr., Ohief 
Justica, and Mr, Justice Agha Haidar. 
ARURA AND oTHE&gS—DLAINTIFRS— 
APPELLANTS 
versus 
Musammat FATEH BIBI AND oTHERS 
—PLAINTIFF3 AND DEFENDANTS— 


| RESPONDENTS. 
Custom—Gift—Reversion fo donor's heirs. 


ARURA t. FATEH BIBT ES 


421 


Gifted property reverts to the dauor's reversioners 
only in those cases in which the donee's direct de- 
scendants, male as well as female, die out. 

Fakir v. Ramzan (1), followed. 

Second apveal from a decree of the Dis- 
trict Judge, Sialkot, dated the 23rd March, 
19°6, confirming that of the Senior Bab- 
Jnige, Sialkot, dated the 18ih November, 
1925. - 

Mr Muhammad Rafi fortha Apoellante. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT. —The land ia dispute 
was gifted by one Imam Bakhsh. a Jat of 
Mauza Gharyal,in the Distriet of Sialkot, 
to his daughter AMusammat Sultan Bibi, 
and the last male holder of the estate 
was her great-grand-son Muhammad Khan. 
On the death of Muhammad Khan, the 
property was inherited by his mother 
Musammat Hassan who has recently died. 
Two sets of persons, namely, the collaterals 
of the donor Imam Bakhsh, and the sisters 
of Muhammad Khan, claim the property, 
and it is contended on behalf of the 
collaterals that as the sisters are female 
descendants of the donee and cannot be 
regarded as heirs to the last male holder, 
they are not entitled to resist the claim 
of the collaterals of the donor, This eon- 
tention runs counter to the recent deci- 
sions of this Court which, enunciate the 
principle thatthe gifted property reverts 
to the. donors reversioners only in those 
cases in which the donee's direct descend- 
ants, male as well as female, die out, vide, 
Fakir v Ramzan (1) and the judgments 
cited therein. In view of this pronounce- 
ment, which endorses the rule laid down in 
several previous cases, we haveno hesita- 
tion in holding that, in the presence of 
the sisters of Muhammad Khan, who are 
the female descendants of the donee, 
there cannot be a reversion of the pro- 
perty to the donor's heirs 

We accodingly confirm the judgment 
of the learned District Judge and dismiss 
the appeal with coste. 

R. L. Appeal dismissed. 

(1) 96 Ind. Cas 171; 7 Lah 456; 8 Lah. L, J. 228 & 
561; 27 P, L. R. 424; A. I. R. 1927 Leh. 67. ^ 
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LAHORE HIGH COURT. 
BEOOND Oivin ApPvaL No. 1075 of 1927. 
3 October 14, 1924, 
vecent:—Mr. Justice Jai Lal 
HAR NATH AND orBEuS—PLAINTIFEFS— 
APPELLANTS 
` VETSUS 
MOHAN LAL, Dezcren-Horper asp Mue 
sammat DHAPAN—Joupament- Destor-— 

, TIBFENDANTS— RESPONDENTS. 
Abadi—N on-proprielor—Presumption—Village site, 
Unless it is established that a person isa pro- 

prietor in a village, the ordinary presumption is 
that he is a non-proprietor and has the usual rights 
of a non-proprietor which are that he is the owner 
of the materials of his house but that the site 
belongs to the village proprietary body. 


‘Second appeal from a decree of the 
Senior Subordinate Judge, Rohtak, dated 
the 21st February, 1927, reversing that of 
the Honorary Subordinate Judge, Fourth 
erui Rohtak, dated the 19th Angust: 

a 9 

Mr. Shamair Chand, for the Appellant 

Mr. C.L., Gulati, for the e 


JUDGMENT.—In execution of a 
mopey decree obtained by bim against 
Musammat Dhapan the respondent, Moben 
Lal, attached a house situated in Thula 
Jai Ram in the village Kaileanga An 
objection was taken to the altechmentof 
tbis boure by scene of the proprietors of 
the village on the ground that they 
were owners of tbe boure end were in 
possession thereof. This objection having 
been dicallowed, the suit, cut of which this 
second appeal arises, was instituted by 
them for a declaration that the bouse was 
not liable to attachment in execution of the 
decree obtained by defendant No. 1 
against Musammat Dhapan. It was alleged 
that the house belonged to, and was in 
possession of, the plaintiffs, and cecondly 
that in any case the judgment-debtor was 
merely a non-proprietor in the villege ard 
was in occupation of the bouee es such 
end, therefore, it was not liable to attech- 
ment. 

The defendant (decree. bolder) contested 
the suit on the ground tbat the allega- 
tions made by tbe plaintifis were wrong. 
The first Court held that tbe judgment- 
debtor was in possession of the houseas 
a non- proprietor, and therefore, decreed the 
suit eo faras the site of the house was 
concerned. 

The learned Senior Subordinate Judge 
on appeal has reversed that decree on 
grounds which appear to me to be con- 
jectural. He has held that it was not 
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‘probable’ that the tenure of the defendant 
(judgment-debtor) in the house was not 
like that of an ordinary non-proprietor 
resident, and in support of this finding be 
relied upon the fact that in the wajib ul arz 
prepared in 1879 the name of the judgment- 
debtor's predecessor-in-interest wes not 
mentioned amongst the non-proprietora. 
It ia not established b any evidence that 
the judgment-debtor or her predecesror-in- 
interest. were in possession of this house in 
1879. In the absence of such preof no 
presumption could be raised in their favour 
by the mere absence of anentry of their 
names inthe uajib ul-arz. 

It is not established, nor bas it been 
found, that the judgment-debtor is a 
proprietor in the village. The ordinary 
presumption, therefore, is that she is a nor- 
proprietor and has the usual rights of a 
non-proprietor which are that she is the 
owner of the materials; but the site belongs 


to the village proprietary body. The 
Senior Subordinate Judge has  furtber 
relied upon a judgment in which tbe 


predeceesor-in-interest of the judgment- 
debtorsougbt to establich bie proprietary 
rigbts in the village but failed. I do ret 
see how this judgment can help the decree 
holder. Again, the expression of the 
opirion by the Judge, who decided the 
previcvs evit, that the judgment-debtor's 
husband and bia brother were living in 
the village. in 1&79 is not relevantin this 
case. No provision of Jew has been 
cited before me under which such a etate- ' 
ment made in a previous judgment not inter 
paries can be treated as evidence inthis 
care, 

The conclusion of the Senior Subordi- 
nate Judge, therefore, ia not based on any 
legal eviderce, snd, teing cyycred te the 
normal presumption that arises in such 
cases, must be set aside. 

1t accept this appeal, cet aside the decree. 
of the Senior Subordinate Judge and 
restore the decree of the trial Court with 
costs throughout, 


N. B. Arpeal accepted. 
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LAHORE HIGH COURT. 
Civiu Revision Petition No. 197 or 1928. 
November 6, 1928. 

Present :—Mr. Justice Tek Ohand. 

JALSINGH vrggov.u BHAGAT RAM 

i — PETITIONER 

i versus 

. FARID BAKHSH AND OTHERS— 
RESPONDENTS. 

Provincial Insolveney Act (V of 1920), 8. 10— 
Occupancy rights, whether assets—Inability to pay— 
Punjab Tenancy Act (XVI of 1887), s. 8, 

In considering whether an applicant for insolvency 
is unable to pay his debts, occupancy rights owned 
by him cannot be excluded from consideration 
unless it is shown that the landlords have refused to 
allow alienation of. such rights. 

Barkat Ali v. GuranDitta (1), followed. 

Petition for revision of an order of the 
Additional District Judge, Hoshiarpur, 
dated the 15th November, 1927, reversing 
thatof the Senior Subordinate Judge, 
Hoshiarpur, dated the llth February, 1927. 

Messrs, Shamair Chand and Qabul Chand, 
for the Petitioner. 

Mr. Niaz Muhammad, 
ents: 


JUDGMENT.—Respondent No. 1 ap- 
plied to be adjudicated an insolvent 
alleging that his liabilities amounted to 
Rs. 2,796 and his saleable assets were worth 
Rs..335 only, In the list of his property 
which he had attached tothe application 
the applicant stated. that in addition to a 
house and cattle worth Rs.335 he owned 
occupancy rights under s. 8 of the Tenancy 
Act in 31 kanals and 14 marlas ofland, out 
of which 16 kanals 3 marlus was under 


| for the Respond- 


mortgage. ._In the schedule of debts were: 


included two items of Rs. 8:1 and Rs. 590 
as due on mortgages created by the ap- 
plicant on these occupancy rights. 

The application was opposed by some of 
the creditors who pleaded that the appli- 
cant was in a position to pay off his debts. 
The Senior Subordinate Judge accepted 
this plea and dismissed the application, 
but on appeal the learned Additional 
District Judge has disagreed with the trial 
Oourt's view of the applicant's inability 
io pay his debts -and has granted the ap- 
plication adjudicating the applicant an 
insolvent, 

A noteworthy feature of the judgment 
of the learned’ Additional District Judge 
is that, while in calculating the liabilities 
of the applicant, he has taken into account 
the sum of Rs. 1,461 due on the mortgage 
of occupancy rights, he has not included 
the occupancy rights in his assets. This 


method of calculation is obviously wrong. 
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Ifthe debts raised on the mortgage of 
occupancy rights are to be included among 
his-liabilities, if is obvious that the occu- 
pancy rights themselves must be treated as 
his assets. 

The main question for consideration is 
whether the occupancy rights under’ s. 8 
should be taken into account in determin- 
ing whether the applicant is or is not 
able to pay his debts, The occupancy rights 
are admittedly unders.8 of the Tenancy 
Ach, and can bs transferred bya private 
contract with the previous consent in writ- 
ing of the landlords. The applicant has 
not shown that he has made any attempt 
to obtain theconsent of the landlords for 
transfer of these rights and that such 
consent has been refused. Indeed, it ap- 
pears thatthe landlords have already con- 
sented to at least two mortgages being 
ereated overa porion of the occupancy 
holding for a sum of Rs. 1,461. It lay upon 
the applicant, therefore, to show that he 
had applied to the landlords to obtain 
their consent for the transfer of these 
rights and that they had refused to do 


This question was considered by Oold- 
stream J., in Barkat Ali v. Guran Ditta(1) and 
it was held that where an applicant for 
insolvency owns occupancy rights it cannot 
be.said that heis unable to pay the debts 
unless itis shown thatthe landlords have 
refused to allow alienation of occupancy 
rights. Mr. Niaz Muhammad has chal- 
lenged the correctness of this judgment, 


.but after giving full consideration to his 


argument I do not see any reason to dissent 
from the view of the law taken by my 
learned brother. 

It is chear from the record that 5 kanals 
3 marlas of land, which formed part of 
this holding, huve been mortgaged for 
Rs. 590. This indicates that the applicant 
can raise Rs. lu0 per kanal by mortgaging 
the occupancy rights  Tnetotal area of 
his holdingis 31 kanals 14 marlas, It will 
not, therefore, be diffizult for him to meet 
all his liabilities by mortgaging his occu- 
pancy holding. In this view of the case, 
lamofopinion thatthe learned Judge of 
the trial Court cameto a correct conclu- 
sion in holding thate the applicant had 
failed to show that he was unable to pa 
his debts and that he was not entitled to 
present the application for being adjudicat- 
ed an insolvent, : 

Iaeceptthe petition for revision, set 


(1) 99 Ind, Cas, 997; 27 P. L, R, 422- 
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aside theorder of the learned Additional 
District Judge and dismiss the applica- 
tion of respondent No. 1 for being ad- 
judicated an insolvent. Respondent No. 1 
shall pay thecosts of the petitioner through- 
out. 


R. L. Petition accepted. 


LAHORE HIGH COURT. 
Second Civi? AppeaL No, 406 or 1928. 
“November 20, 1928. 

Present :—Mr. Justice Tek Ohand. 
-Firu MUTSADDI LAL-SEWA RAM— 
PLAINTIFF8— APPELLANTS 
versus 
BHAGIRTH AND OTHERS—DEFENDANTE— 

; | RESPONDENTS. 

Contract Act (IX of 1872), s. $0—Badni transaction 
—Dealings by agent— Principal, liability of. 

An agent ina badni transaction can recover from 
the principal only actual payments made on the 
rincipal's behalf to third parties or enforceable 
fiabilities incurred in favour of third parties, 

Behari Lal v. Porthu Lal (1), relied on. 

Secona appeal trom a decree of the Dis- 
trict Judge  Rohtak, dated the 18th 
October. 1927, reversing that ofthe Sub- 
Judge, Fourth Olass Jhajjar, dated the 23rd 
June, 1926. 

Mr. Shamair Chand, for the Appellants. 

Mr. Fakir Chand, for the Respondents. 
'JUDGMENT.—The 
lants instituted this suit for recovery of 
Rs. 776-10-0as the balance due on foot of a 
pro-note for Rs. 950 which had been execut- 
ed by defendant No.1 in their favour and 
which recited that thé amount had been 
received in cash, The defence was that 
the consideration for the pro-note was not 
cash, but losses incurred in certain 
badni transactions, which the defendants 
fiad entered into through a firm 
called Ganga  Ram-Jugal Kishore of 
Farukhnagar, which was owned by the 
plaintiffs The trial Court decreed the 
suit, but the learned Senior Sub-Judge on 
appeal held that the plaintiffs’ own account- 
books showed that the plaintiffs had not 
paid anything in oaghto the defendants, 
and thatthe real consideration was the 
amount of losses arising out of certain 
transactions relating to sale and purchase 
of bajra, which according tocaseof the 
plaintiffs (as modified. before him) were 
genuine forward contracts, but whieh the 
defendants alleged to be badni dealings, 
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As the materials on the record were not 
sufficient for the determination of the real 
nature of the transactions the learned Judge 
remanded an issue on this point to the trial 
Court, laying the onus on the plaintiffs, The 
trial Judge reported that. the evidence 
recorded after remand indicated that the 
transactions were badni and that the 
plaintiffa had failed to pYove that they had 
made any payments or incurred any 
enforceable liability to third persons on 
behalf of the defendants in connection with 
these transactions, The learned District 
Judge in an exhaustivejudgment agreed 
with these findings and dismissed the 
plaintiffs’ suit 

On second appeal it is admitted by Mr. 
Shamair Chand that the pro note was not 
executed fora cash consideration, but he 
contends (a) that the defendants having 
admitted execution of the pro-note and (b) 
that the ordinary presumption being in 
favour ofthe transaction being legal and 
genuine, the District Judge ought not to 
have placed the onus upon him to prove 
that the contracts were not budni, or that 
the amount due thereon was legally 
recoverable, Mr. Fakir Ohand for the 
defendants-respondents has conceded that 
the initial onus was on him, but his con- 
tention is that theevidence on the record 
more especially that led by the plaintiffs 
themselves fully establishes that the 
transactions were badni and that the plaint- 
ifs had not in fact paid anything to third 
parties on account of the defendants or had 
incurred any enforceable liability: in con- 
nection therewith. 

As the onus had been wrongly laid on 
the plaintiffs by the lower Appellate Court, 
I allowed Oounsel to address me on the 
evidence, Both Mr. Shamair Ohand for 
the appellants and Mr. Fakir Chand for the 
respondents have -placed therelevant por- 
tions of the record before me and after 
giving full weight to their argumenis I 
have nodoubt that the finding of the 
learned District Judge that the transactions 
in questions were badniis sound and 
muet be upheld, It is admitted by the 
plaintiffs’ own witnesses that in the 
Farukhnagar manditransactions of a gale 
and purchase of bajra amounting to 20 to 
40 lacs of rupeeshad been entered into 
the due date of performance of which was 
5th Maghar 1976. Itisalso admitted that 
the actual quality of bajra in the mandi was 
much below this figure and that the 
accounts were not adjusted either according 
to therate prevailing. in the market og 
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the due date or on any other fixed principal 
but that a flat rate of profit at 4 annas per 
maund was fixed by the panchayat and in 
most cases acted upon by the parties 
concerned. The transactions which the 
plaintiffs themselves had entered into for 
this date were much beyond their means 
and a perusal of the evidence led by them 
and the entries in “their account-books 
and those of their witnesses shows beyond 
doubt that there was no intention on the 
part ofeither contracting party from the 
very beginning to give or take delivery. 

This being so, the plaintiffs can only 
recover ifthey succeed in establishing that 
as commission agents for the defendants 
they had either made actual payments on 
their behalfto third parties or had incurred 
liability of the kind described in the well- 
known Full Bench judgment Behari Lal v. 
Parbhu Lal (1). The evidence on the record 
clearly indicates that no such payments 
were made norenforcibleliability incurred. 
I am, therefore, of opinion that the plaiat- 
iffs' suit has been rightly dismissed. 

The appeal fails and is dismissed with 
costs. 
^O N. B. Appeal dismissed. 

(1) 79 P. R. 1908; 130 P. W. R. 1908 (T^, B ). 





LAHORE HIGH COURT. 

Fixer Civin APesaL No, 780 oF 1923. 
June 18, 1928. 
Present:—Justice Sir Alan Broadway Kr., 
and Mr. Justice Agha Haidar. 
NARINDAR SINGH AND oTHEkS— 
DEFEND.NTS—APFrELLANTS 
versus 
O M. KING—PLaINTIFF—RESPONDEXT, 

Civil Procedure Code (Act V of 1908), O. VIII, 
v. ó—ÀA d mission by defendant—Evidence against co- 
defendant— Absence of written statement. 

An admission, or even a confession of judgment 
by one of several defendants in a suit, is no evi- 
dence against another defendant [p. 427, col. 1.) 

Order VIII, r. 5 of the Civil Procedure Code does 
not apply to a case where the defendant has not put 
inany written statement at all. [ibid.] 

Fust appeal from a decree of the 
Senior Sub Judge, Lahore, dated the 21st 
January, 1923. 

Messrs. M. L. Puri, S. L. Puri and Amar 
Nath Chona,for the Appellants. 

Messrs. Carden Noad and Jagan Nath 
Bhandari, for the Respondent. b 
J UDGMENT.—This appeal arises out of 
& suit brought for damages for a libel 
published in the issue of a . certain 
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newspaper called the Akali, dated the 
6th of April, 1921. The defendants to the 
suit are Narindar Singh, the alleged 
publisher, Abdul Rahman, the alleged 
printer, and  Partab Singh, the alleged 
editor of the said newspaper. The rest of 
the defendants Nos. 4 to 15, were according 
to the plaintiff, members of the Managing 
Oommittee and proprietors of the Akali 
newspaper. Narindar Singh and Partap 
Singh were confined in jail at the time of 
the institution of the suit and did not put 
in appearance in the case, nor filed any 
written statement, and the suit against 
them proceeded ex parte. Abdur Rahman, 
the printer, only put in a written statement 
and as regards para. 2 of the plaint, which 
contained the allegation that Narindar 
Singh, defendant No. 1 was the publisher, 
Abdur Rahman, defendant No. 2, was the 
printer and Partap Singh, defendant No. 3 
was the editor, he pleaded that the said 
paragraph was correct in so far that on 
the date in question Narindar Singh was 
the publisher, Partap Singh was the editor 
and he (Abdur Rahman) was the printer, . 
As to the rest of his pleas we are not con- 
cerned in the present appeal. 

About the time of the publication of the 
alleged libel there was a movement for 
reform among a certain section of the 
Sikhs in respect of the Gurdawaras. The 
Akalis represented the reform party and 
were trying to take possession of the Sikh 


: Gurdawaras with a view to manage them 


according to their own ideas. Matters 
came to a head in the disturbances which 
took place on the 20th of February, 1921, 
when a number of Sikhs lost their lives 
within the precincts of the Gurdawara at 
Nankana, The history of this unrest and 
its tragic end need not be recapitulated 
here, asit is given in full detail in the 
judgment of a criminal appeal, delivered 
by this Court and printed as Narain Das 
v. Emperor (1) As already stated, the 
alleged libel, according to the plaintiff was 
published in the issue, dated the 6th of 
April, 1921, of the newspaper called the 
Akali. It made a number of charges of 
negligence and carelessness against the 
pleintiff in that it was stated that the 
plaintiff did not take sufficiently prompt 
and vigorous steps in order to prevent the 
blood-shed at the Nankana Gurdwara, 
The statement, however, with which we 
are concerned in the present appeal, is to 

(1) 68 Ind. Cas.113; 3 Lah. 144; 4 Lah. L. J.91; 9 
P. W. R. 1922 Or.; 23 Or. L. J. 513; “A, I. R 1922 
Leh. L 
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, befound at page 5 of the printed paper-book 
and is also embodied in cl. 3 (b) of the 
plaint, It runs as follows: — ; 

“It ia a general rumour that Mahant 
Narain Das made Mr. King his own by 


some secret means, and for this reason Mr.” 


King used to back the Mahant and for 
this very reason gave the latter to faithless 
Kartar Singh Bedi, otherwise what need 
had Mr, Kingin becoming a legal adviser 
of the Mahant. There is no doubt that 
there is something wrong in the matter. 
It may be that we might fail to prove it 
but we are convinced that Government 
officials had, a hand in the Nankana 
tragedy.” 

This extract, according to Mr. King, 
contained innuendoes suggesting that he 
(Mr. King) had accepted a bribe or illegal 
gratifications from Mahant Narain Das, 
and thatas a consequence -of this act he 
secretly helped the Mahant ia breaking 
the law and thus aided and abetted the 
person who brought about the massacre of 
the Sikhs at Nankana. Mr. King, who 
was a senior and distinguished member of 
the Civil Service and at the time occupied 
a high ard responsible position of the 
Commissioner of Lahore Division naturally 
resented this statement and brought the 
present suit, as already stated, on the 12th 
of July, lyzl. The trial Gourt held that 
Mr. King had been negligent in the 
performanee of his duties, that this in- 
ference was neither unreasonable nor 
unfair, and that the defendants, therefore, 
did not exceed the bounds of fair com- 
ment in publishing statement to this effect. 
It however, held that the passage repro- 
duced in para 3 (b) of the plaint was 
libelous. This point which was in fact 
conceded by Counsel for the defendants in 
the Court below was not seriously urged 
by Counsel for the appellants before us. 
The learned Subordinate Judge dismissed 
the plaintiff's suit as regards defendants 
Nos. 4 to 15.' He, however, decreed the 
plaintiff's claim and awarded him the 
substantial sum of Rs. 8,000 againt defend- 
ants Nos. 1, 2 and 3 with proportionate 
coste. Mr. King has not filed any appeal 
as regards the dismissal of his claim against 
defendants Nos. 4 to 15, nor has he 
challenged by way of cross-appeal or 
objections the amount of damages awarded 
to him by the Court below. The appeal in 
this Court purports to have been filed on 
behalf of three persons, namely, Narindar 
Singh, Partap Singh and Abdur Rahman, 
by Mr. Sant Singh Vakil for the appellanty 
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The late Mr. M. S, Bhagat signed the 
memorandum of appeal for the said Vakil 
Mr. Sant Singh. On a reference to this 
vakalatnama filed with the memorandum 
of appeal inthis Court, we find that Mr. 
Sant Singh was engaged to appear only for 
and on behalf of Narindar Singh and Partap 
Singh. At the time of argument Mr. Amar 
Nath Ohona asked that he was appearing 
on behalf of Abdur Rahman, but as there 
was no proper presentation of the appeal on 
behalf of Abdur Rahman, Mr. Amar Nath 
Ohona had no locus standi to represent him. 
Accordingly as noappeal on behalf of Abdur 
Rahman is legally before us, we have no 
alternative except to dismiss the appeal so 
far as he is concerned. l 

Mr. Mukand Lal Puri appeared for the 
other two appellants, namaly  Narindar 
Singh and Partap Singh, the alleged pub- 
lisher and editor respectively, of the news- 
paper Akalt Ho raised two points (1) that 
there was no evidence that Narindar Singh 
was the publisher and Partap Singh was the 
editor of the newspaper in question on the 
date on which the alleged libel was suppos- 
ed to have been published in the Akali news- 
paper, and (2) that the amount of damages 
was excessive. < 

As regards (1) it may be noted that in 
dealing with the liability of defendants Nos. 
lto3the learned Subordinate Judge has 
disposed of the matter in a somewhat per- 
functory manner. He says that, “Itis ad- 
mitted by defendant No. 2,namely, Abdur 
Rahman ,that he is the printer, and defend- 
ants Nos land 3 are the publisher and the 
editor respectively, and the liability of all 
these is indisputable. This is a very un- 
satisfactory way of dealing with an import- 
ant point in the case Now ao far as defend- 
ant No. 1, namely, Narindar Singh, is con- 
cerned, there is no satisfactory evidence on 
the record that he was the publisher of the 
newspaper, Akali, on the 6th of April, 19 t. 
A copy of anewspaper, which purports to 
be the Akali of the 6th of April 1921, is on 
the record, but neither is it exhibited, nor 
have the requirements of O. XIII, r. 4 of the 
Code of Civil Procedure been complied with 
in respect of the same. Beyond the fact 
that this particular doeument contains 
words indicating that its publisher was a 
person named Narindar Singh we know no- 
thing. Reference has been made to the 
statement of one Lala Mehr Chand (P. W. 
No. 1)-in order to show that defendant 
No. 1 was the publisher of the newspaper 
Akali, dated the 6th of April, 1921. This 
evidence,ip our opinion,is wholly inadequate 
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to prove that defendant No.1 Narindar 

ingh, was in reality and in fact the pub- 
lisher of the newspaper, a copy of which 
containing the libel in question is on the re-_ 
cord. . We could not trace Ex P. 1 to which 
reference is made in the evidence of this 
witness. The finding of the learned Sub- 
ordinate Judge is entirely erroneous when 
he tries to prove the* liability of defendants 
Nos. 1.and 3 from the plea contained in the 
written statement of Abdur Rahman. This 
statement may be evidence against Abdur 
Rahman, but it cannot in any way touch 
defendants Nos.1 and 3. Abdur Rahman 
has not appeared as a witness in the case at 
all and defendants Nos.1 and 3 had no 
opportunity of cross examining. him. In any . 
case this admission in his pleadings is not 
tantamount to proof of the facts stated 
therein and is certainly no evidence against 
his co-defendants. If any authority were 
needed for this elementary proposition it is 
to be found in Aumirtolall Bose v. Rajonee- 
kant Mitter (2) where at page 219* it is laid 
down that an admission, or even a confes- 
Bion of judgment by one of several defend- 
antsin a suit, is no evidence against another 
defendant. Mr. Noad, the learned Govern- 
ment Ádvocate who conducted the case on 
behalf of Mr. King the plaintiff, in the trial 
Court; and appeared for him in this Court 
as well, referred to O. VIII, r. 5 of the Code 
of Civil Procedure and boldly urged that the 
allegations contained in the plaint about 
defendant No. 1 being the publisher and 
defendant No 3 being the editor, such al- 
legations not being denied specifically or by 
necessary implieation by the saia defendants, 
may be taken to have been admitted by 
them. The whole of his argument on this 
part of the case is met by the case reported 
as J. B. Ross.& Co. v. C.R. Scriven, (3) 
where three learned and distinguished 
Judges laid down that O. VIII, r. 5 of the 
Code did not ‘apply to & case where 
the defendant had not put in any written 
statement at all and further that the 
verification of the plaint was not evidence 
on which a suit-could be decreed whether 
the adversary did or did not appear. 


Mr. Noadalso relied upon O. IX, r. 11 
of the Code of Civil Procedure and 
argued that, according to this rule, the suit 
had been rightly decreed against de- 
fendants Nos 1 and 3. Order IX, r. 11 
cannot possibly be invoked in support of 
, (2) 23 W., R. 214: I5B. L. R 10; 2 I. A, 118; 8 Gar. P. 


0. J.430; 3 Suth. P. C. J 94(P. O). - 
(3) 34 Ind. Cas. 235; 43 C. 1001; 20 C. W. N.11 92 


- “Page of 23 W. R.—[Ed.] 
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the proposition urged by Mr. Noad and 
need not be discussed any further. 

As regards -Partap Singh, the 
alleged editor, there is no evidence what- 
Boever, on the record that he was the 
editor of the Akali on the date of 
the publication of the libel, Even 
the copy of the newspaper, which is placed 
on the file,unexhibited,and unendorsed as 
itis, does notcontain any reference to 
Partap Singh much less to his being the 
editor of the newspaper. Reliance was 
placed on the statement of D W. No. 1, 
namely Sardar Buta Singh, which is to be 
found at page 18 of the printed paper-book 
in order to prove that Partab Singh was 
the editor of the Akali on the 6th of April, 
1921. This witness in cross. examination 
stated that Mangal Singh, theformer editor 
of the Akali, and Partap Singh, his succes- 
Bor,stated to him that one Sundar Singh was 
the proprietor of a certain newspaper. We 
know nothing whatsoever about the period 
of which this witness is speaking This 
witness, therefore, does not help the 
plaintiff in any way. 

Thus there is no evidence on the record to 
establish the liability of defendants Nos. l 
and 3 who are not proved to have been 
the publisher and the editor respectively 
of the newspaper Akalion the date in 
question. In this connection it would be 
useful to refer to the statement of Mr. 
King who gave evidence in the case on his 
own behalf.. He stated that he did not 
know when the articles were published 
and as to who were at the, time its pro- 
prietor and editor. Thisis very clear and 
in conjunetion with what has been stated 
above, completely destroys the plaintiff's 
case as against the defendans Nos. 1 and 3. 
- It may be noted that at the time of 
argument Mr. Noad explained to this Oourt 
and pointed out that in the trial Court his 
attention was only concentrated upon 
defendants Nes. 4 to 15 whose liability he 
was trying to establish and that he did not 
take particular care to prove the allegations 
of the plaintiff as regards defendants 
Nos.1,2and 3. In the end he asked this 
Court thatcthe case should be remanded 
and further opportunity be given to him to 
establish the case against defendants ‘Nos. 1 
and 3 by proving that they were respective- 
ly the publisher and editor of the offending 
newspaper on the date in question, With 
the conduct of the case by Mr. Noadin 
the trial Court we are not concerned, but 
certainly we are not prepared to give the 
plaintiff at this late stage a fresh opportunity 
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of proving his case against defend- 
ants Nos. land 3 and thus treat what, had 
happened in the trial Gourt more than 
five years ago as something in the nature 
of a preliminary canter. : 

Having regard to the view taken by u 
on the first point raised by the learned 
Counsel fof the appellants, it is not 
necessary for us to go into the question as 
to whether the amount of damages awarded 
by the Court below is excessive or not. 

The result is that thers being no proper 
appeal on behalf of Abdur Rahman, the 
decree passed by the lower Court against 
him will stand eand his appeal is dismiss- 
ed. The appeal of Narindar Singh and 
Partap Singh is allowed and the decree of 
the trial Court passed against them is set 
aside and the plaintiffs suit against them 
will stand dismissed. The parties will bear 
their own costs throughout 

N. H. Order accordingly. 


LAHORE HIGH COURT. 
OURIMINAL MüseELuawEoUS Perrrion NO, 
126 oF 1928. 

January 5, 1929. 

Present:—Mr. Justice Jai Lal. 
FAQIR SINGH- CouPLaINaNT— 
PETITIONER 
versus 
ALI MOHAMMAD— Acovsen— 

' RESPONDDENT. 

Government of India Act,1919 (9 & 10 Geo, V. c. 101), 
83. 124, 127, 128—0 ffence under s. 124—J urisdiction of 
Lahore High Court—Original Jurisdiction of Lahore 
High Court—Penal Code (Act XLV of 1800), ss 2, 5— 
Criminal Procedure Code (Act V of 1898), s. 561-A— 
Letters Patent (Lah), ss 15, 16 

The original criminal jurisdiction of the High 
Court of Lahore is co-extensive with that of the Chief 
, Court of the Punjab and does not extend further. "p. 
430, col 2] 

The High Court of Lahore has no jurisdiction to 
try an offence under s.124 of the Government of 
India Act. [p. 431, col. 2.] 

Jurisdiction to take cognisance of offences must be 
expressly conferred. Inherent powers of the Court 
nut be invoked for that purpose. [p. 432, col. 
"Unless expressly prohibited by the Letters Patent 
to take cognizance of certain offence the High Courts 
constituted after 1915, when the present Government 
of India Act was enacted, have the power to take 
cognizance of all offences which have been mada 
- cognizable by ‘such Gourts by the statutory laws in 
force in this country. Tp. 432, col. 1.] 

Section 2, Penal Code, which provides 
that every person, shall be liable to punishment 
“ander this Code and not otherwise" for every act 
er omission contrary to the provisions thereof of 
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which he shall be guilty, must be read subject to 
8. 5, Penal Code, which clearly makes a reservation 
with regard to offences specified therein, [ibid.] 


Penal Code is an enactment of the Indian Legis- 
override any provi- 
sions contained in any Statute of the British 
Parliament applicable to British India. [|ibid.] 

Section 127 of the Government of India Actis an 
enabling provision of law and, therefore, the section 
cannot be read, to exclude tie jurisdiction of other 
Courts whe might otherwise have been competent to 
take cognizance of the offences referred to in that 
section. |p. 429, col. 1] ; 

Messrs. Mehr Chand Mahajan ,and R. C 
Soni, for the Petitioner. 

Mr. Carden Noad, for the Respondent, 


JUDGMENT.—This isa petition by 
way of complaint under s. 124 (1), Govern- 
ment of India Act madeby Bawa Faqir 
Singh, an Advocate of this Court, against 
Ali Mobammad, a Sub-Inepector of Police. 
It appears that a number of criminal cases 
have been stated against Bawa Faqir Singh 
or are being investigated by the Police for 
offences alleged to have been committed 
by him in his professional capacity or 
otherwise. The petitioner's complaint is , 
that the respondent Ali Mohammad in the 
course oi the investigation of such cases 
and otherwise in his cfficial capacity 
oppressed him in the exercise of bis 
authority in several ways, the detail whereof 
is given in his petition bui neednot be 
repeated at thisstage. He bas, therefore, 
moved this Court to deal with the accused 
in accordance with law. 

On ths receipt of the petition I directed 
the petitioner to file an affidavit in support 
of the allegation madetherein and in view 
of the unusual nature of the proceedings 
that this Court was asked to take, I refrain- 
ed from issuing process for the appearance 
of the respondent as an accused, but in 
order to determine whether there were 
prima facte grounds to proceed further with 
the complairt, I ordered that a notice should 
issue to the respondent merely to show 
cause why action should not be taken 
against bim as prayed by the petitioner, I 
pointed out to the petitioner's Counsel and 
later to the learned Government Advocate 
that at that stage I had not decided to 
hold a trial of the accused asit was, in my 
opinion, arguable whether this Court had or 
had not jurisdiction to. entertain such 
petitions or complaints. The case being 
the first of its kind instituted in this Court 
and in all probability, in the other 
Courts in India at any rate during the 
recent years, it was my intention, as I told 
them, to place the papers before the learned 
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Chief Justice for constituting a Court for 
the trial of the accused in case. I did not 
dismiss the complaint in limine and held 


that there were prima facie grounds to - 


proceed with the case, 

In pursuance Of the notice issued by me 
the learned Government Advocate appeared 
on behalf of the respondent and raised 
objections to the jurisdiction of this Court 
to proceed with the petition, At the present 
stage I am concerned only with two 
objections: e. g: 

(1) that there is no legal sanction for 
the issue of a notice to the respondent 
without the examination of the complainant 
on oath, or for calling upon the respondent 
to show cause why process should not 
issue against him, and 

(2) that the offence mentioned ins, 124, 
Government of India Act, is punishable 
only if committed by persons resident 
within the criminal jurisdiction of His 
Majesty's High Oourt of Justice in England 
and that the High Oourts in India have 
no jurisdiction to try the offences under 
that section, . 

Objections were further taken that the 
facts alleged do not amount to an offence 
under s. 124, Government of India Act, 
and tbat this Court should not take any 
action because they also amount to an 
offence under s. 29, Police Act. On these 
two last objections I have not heard Counsel 
and will not, therefore, discuss them in this 
order. At present, therefore, I have merely 
to consider the objection as to the juris- 
diction of this Court to entertain the 
petition. 

As regards the contention of the learned 
Government Advocate that there is no 
procedure for issuing a notice to the res- 
pondent in a criminal case to show cause 
why process should not issue against him, 
it is true that the law does not expressly 
authoriza such a notice but as I have in- 
dicated above, notice was issued by me 
under the peculiar circumstances of this 
ease in the interests of the respondent, 
the accused. The alternative course for 
me was to commence the trial of the accused 
in the ordinary way by summoning him as 
an accused, leaving it to him to raise sach 
objections as he thought fit at such trial, 
That probably would technically have bean 
the correct procedure, but at the same time 
it might have baen prejudicial to the 
accused. I believe that in some of the 
Oourts in other provinces a procedure 
similar to the one that I have adopted is 


generally followed with regard to criminal: 
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cases. lam unable to hold that the objec- 


-tion of the learned Government Advocate 


had any substance in it and [ overrule it, 


It was, however, round the question of 
the power of this Court to take cognizance 
of an offence under s. 124 (1), Government 
of India, Act, that the main” controversy 
between the parties centered and the 
decision of that question presents con- 
siderable difficulty. No express provision 
of law has been cited conferring jurisdiction 
on this Court to try offences under s. 124 
(1), Government of India Act. That section 
merely provides that if any person holding 
office under the Crown in India oppresses 
any British subject within his jurisdiction 
or in the exercise of his authority he shall 
be guilty of a misdemeanour. 


The learned Government Advocate relied 
upon s. 127 of the Act which provides that 
if any person holding office under the 
Crown in India commits any offence under 
the Act, or any offence against any person 
within his jurisdiction or subject to his 
authority, the offence may, without pre- 
judice to any other jurisdiction, be inquired 
into, heard, tried and determined before 
His Majesty's High Court.of Justice, and in 
that case shall be dealt with as if committed 
in the county of Middlesex. It further 
provides that every British subject shall 
be amenable to all Courts of Justice in 
the United Kingdom of competent jurisdic- 
tion to try offences committed in India, 
for any offence committed within India 
and outside British India, as if the offence 
had been committed within British India. 
The learned Government Advocate con- 
tended that this shows that it is His 
Majesty'8 High Court of Justice in England 
alone that is competent to try offences men- 
tioned under s. 124. I am, however, unable 
to agree with this contention. Section 
127 does not confer exclusive jurisdiction 
on His Majesty's High Court of Justice 


in England, on the other hand, it expressly , 


saves the jurisdiction of the other Courts, 
Even if the saving provision had not 
expressly been contained in this section 
the clear construction thereof would have 
been that His Majesty's High Court of 
Justice in England thas been empowered 
to try offences under s, 124 which otherwise 
it would not have been competent to try: 
It is, therefore, an enabling provision of 
law and, therefore, the section cannot be 
read, to exclude the jursdiction of other 
Courts who might otherwise have been 
competent to take cognizance of the offences 
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Section 127, therefore, does not help us to 


solva the question. 
The’ petitioner's Counsel, on the other 


hand relied on ss, 128 and 129, Government. 


of India Act, the former of which provides 
that every prosecution before a High Court 
in British India in respect of any offence 
referred to in the last foregoing section 
must be commenced within six years after 
the commission of the offence, and the 
latter provides that if any person commits 
any offence referred to in the Government 
of India Act he shall be liable to such 
fine or imprisonment or both as the Court 
thinks fit, and ‘also that if he is convicted 
in British India by a High Oourt, the 
Oourt may order that he be sent to Great 
Britain. It iscontended that both these 
sections read together clearly confer juris- 
diction on the High Oourts in India to 
try offences inter alia under s. 124. Iam, 
however, unable to read these sections in 
this manner. The first of these merely 
provides the period of limitation for in- 
stituting proceedings ina High Court in 
British India and the second provides that 
if the accused is convicted by -a High 
Court in British India the Court may order 
that he be sent-to Great Britain. These 
sections cannot be read as conferring 
jurisdiction on the High Courts in India 
to try offences, They merely provide for 
the manner in which the jurisdiction of 
such Courts ifit otherwise exists is to be 
exercised and, therefore, in order to de- 
termine the question of jurisdiction we 
must look for the law elsewhere. 

In this respect no express provision of 
law either conferring jurisdiction on this 
Court particularly or probibiting it from 
trying offences under s. 124, Government 
of India Act, has been cited by either 
side. I myself have studied the statutory 
and other law on the subject but have 
hot been able to discover any authority 
expreesly conferring such jurisdiction on 
this Court. So far as the Letters Patent 
of this Court are concerned, they do not 
afford material assistance in solving the 
question. Clause 15 provides that the High 
Court of Judicature at Lahore shall have 
ordinary orignal criminal jurisdiction in 
respect of all such* persons within the 
Provinces of the Punjab and Delhias the 
Ohief Court of the Punjab had such criminal 
jurisdiction over, immediately before the 
publication of ‘the Letters Patent Clause 
15 provides that the High Court in exercise 
of its ordinary original criminal jurisdiction 
shall be empowered to try all persons 
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brought before it in due course of law. So 
far as the Chief Oourt of the Punjab is 
concerned as I will show later, it does not 
appear to have any original criminal juris- 
diction to try any persons except the 
European British subjects It is a question 
whether cl. 16 can he read to extend that 
jurisdiction in any way. It merely refers 
to the trial of persons brought before the 
Court in due course of law; probably that 
means persons who may be committed 
under the provisions of the Oriminal Pro- 
cedure Code fortrial to this Court. Clause 
23 provides that all persons brought for 
trial before the High Court either in the 
exercise of its original jurisdiction or in 
the exercise of its jurisdiction as a Court 
of Appeal, reference or revision, shall be 
liable to punishment under the respective 
Acts under which they are charged. It 
seems to me, therefore, that according to ` 
the clauses of the Letters Patent referred 
to above, and these appear to be the only 
relevant clauses, the original criminal 
jurisdiction of this Courtis co-extensive with 
that of the Ohief Court of the Punjab and 
no more, 

‘In this connexion it is interesting to 
mention that sme of the other High Courts 
in India, at any rate, appear to have the 
power to try offences of miedemeanour 
when committed within their jurisdiction 
and this power has been conferred on them 
by Statute Section 124, Government of India 
Act, merely adds to the definition of mis- 
demeanour which is ordinarily punishable . 
under the Common Law of England by 
adding to the list the act of oppression by 
a servant of the Crown of any British 
subject. 

The following is the history of the 
legislation on the subject: 

It appears that it was for the first time 
provided in 11 Will, 3, c. 12 that any 
Governor, Lieutenant Governor, Deputy 
Governor or Commander in-Chief in any 
plantation or colony within His Majesty's 
who, inter 
alia oppressed any of the subjects of His 
Majesty would be triable in England by 
Commiesioners. No express mention is 
madein this Statute to the possessions of 
the East India Company in India. It was, 
however, bys.4 of 10 Geo: 3 c. 47 that 
it was enacted that “If any person or 
persons whatsoever employed by or in the 
service of the Company in any civil or 
military station, office, capacity whatso- 
ever, ete., shall be guilty of oppressing any 
of His Majesty's subjects beyond tha 
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Beas within their respective jurisdiction, 
then such person shall and may be tried in 
His Majesty's Oourt of King's Bench in 
England asif the offence had been com- 
mitted in the county of Middlesex". 

This provision has béen continued in. 
force by the subsequent enactments and 
finally has been incorporated in the present 
Government of India Act. : 

A reference may at this stage be made 
fos. 61 and the subsequent sections of 24 
Geo; III, s. 2, c. 25, which provides the 
manner in which the trial of the British 
subjects guilty of misdemeanour within 
the territories and possessions of the East 
India Company were to be held in England. 
It is not necessary to mention in detail 
the manner in which the tribunals for the 
trial of the offenders had to be constituted 
but is sufficient to state that provision was 
made as tothe manner in which informa- 
tion could be laid against the persons 
charged of the aforesaid offences 

“The Ooroner and Attorney of our Lord 
the King in the Court of King's Bench by 
the rule of the Court of King’s Bench to 


be obtained upon motion to. be made for ` 


that purpose at the instance of any person 
Or persons." 

His Majesty’s Attorney-General, the 
Courtof the Directors and the Court of 
Propiietors ofthe Company were author- 
ized to exhibit such information in the 
said Court of King's Bench. It would thus 
appear that private persons were competent 
to obtain & rule from the Court of the 
King’s Bench directing the Ooroner and 
Attorney of the King in such Court to 
exhibit an information, 
Geo. III c. 85 provided that any servant of 
His Majesty who shall be guilty of any 
misdemeanour inthe Hast Indies would 
be triable in the Oourt of the Kiug's 
Bench in England as if the offence 
bas been committed in the county of 
Middlesex, : 

So far as the Courts in this country are 
concerned it seems that the Supreme 
Court of Judicature at Fort William in 
Bengal was expressly empowered to try 
offences of misdemeanour committed by 
His Majesty's subjects within its juris- 
diction by s. 14 0f 13. Gao. III, c. 63. The 
same powers were subsequently conferred 
upon the Supreme Courts in Bombay and 
Madras by express legislation by the 
British Parliament. Sse e, -17, ladian 
Bishops and Oourts Act of 1823, 4 Gao. IV 
c. 71. Then by s. 11, High Courts Act 
of 1861, 24 & 25 Vic. c, 104, the High 
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Courts of Calcutta, Bombay and “Madras 
were given the same jurisdiction as the 
Supreme Courts respectively of those pre- 
sidencies had. It would thus appear that 
the High Courts of Calcutta, Bombay and 
Madras have the jurisdiction to try 
offences under s, 124, Government. of India 
Act. s 

I have found it necessary to make a re- 
ference to the Statutes which confer juris- 
dietion on the Court of King's Bench in 
England and on some of the High Courts 
in India because they probably are an 
explanation of the reference made in ss. 
128 and 129, Government of India Act, 
to the High Courts in India. It is per- 
tinent to mention that one reason for re- 
taining the jurisdiction of His Majesty's 
Court of Justice is that the Governors, the 
Executive Councillors, the Ministers and 
the Judges eic., are expressly protected 
by Statute from being amenable to the 
jurisdiction of the High Courts in this 
country for anything done by them in ex- 
ercise of their respective official or judi- 
cial functions, 

Now turning to this province, the pre- 
decessors of this Court did not directly 
derive their authority or jurisdiction from 
any Statute of the British Parliament. They 
were constituted by Regulation or Acts 
passed by the Governor-General-in- Council. 
The immediate predecessor of this Oourt, 
i.e,the Chief Court of the Punjab, was 
established by Act IV of 1886, but that Act 
also is unable to afford any assistance in 
the determination of the question that is 
now before me. Section 13 of that Act 
provides that the Chief Court would be the 
-highest Court of Appeal for the criminal 
Courts of thé Punjab. Section 20 provides 
that the Chief Oourt shall have the power 
to try as a Court of originaljurisdietion all 
European British subjects committed to 
it for trial. It seems, therefore, that except 
for the trial of the European British 
subjects the Ohief Court had no original 
criminal jurisdiction. X have already 
made a reference to the Letters Patent of 
this Oourt. It would thus be observed 
that no statutory provision is available as 
a guide to decide the question whether 
this Oourt has jurisdiction to try offences 
under s. 124, Government of India Act. 

At this stage it will be convenient to 
deal with another contention of the learned : 
Government Advocate based on ss. 2 and 5, 
Indian Penal Oode that there can be no 
offence in this country outside the Indian 
Penal Oode or the local or the special 
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laws enacted by the legislative bodies in 
this country. This contention obviously 
disregards the express provision made in 
8. 5 which clearly excepts the provisions of 
Statutes such as the Government of India 
Act, Section 2, Indian Penal Uode, there- 
fore, which provides that every person 
shall beliable to punishment "under this 
Code and not otherwise" for every act or 
omission contrary to the provisions thereof 
of which heshall be guilty, must, therefore, 
be read subject to s. 5 which clearly makes 
a reservation with regard to offences 
specified therein. Moreover, the Indian 
Penal Code is anenactment of the Indian 
Legislature and cannot, therefore, override 
any provisions contained in any Statute 
of the British Parliament applicable to 
British India. . 

NordoI think that there is any force 
in the contention of the learned Govern- 
ment Advocate that with regard to the 
Courts established after the year 1915 
(this Court was established in 1919) the 
question of criminal jurisdiction must be 
determined with reference only to the 
express provisions of their repective Letters 
Patent and that therecan be no jurisdietion 
unless expressly conferred thereby. In my 
opinion, unless expressly prohibited by the 
Letters Patent to take cognizance of certain 
offence the High Oourts constituted after 
1915, when the present Government of 
India Act was enacted, havethe power to 
take cognizance of all offences which have 
been made cognizible by such Oourts by 
the statutory laws in force in this country. 

Another objection taken in the course 
ofhisarguments by the learned Govern- 
ment Advocate may be noticed briefly. 
Hie contention was that if this Court be 
held to be competent to try tbe accused 
in this case then the same procedure with 
regard.to the inatitution of prosecutions 
for misdemeanour should be adopted as 
obtained in England. It was contended 
that misdemeanour is an offence under the 
law às administered in England and not 
under the Indian Law and consequently 
the complainant has no right to present a 
complaint in this Court. lt was claimed 
that this could be done by the Orown alone 
asis the case in. England. Whether the 
contention of the learned Government 
Advocate as to the manner in which the 
Courts in England have to be moved in 
such cases is correct or nof is a matter on 
‘which I desire to express no opinion but 
Tam definitely of opinion that the rules 
of procedure laid down in England for 
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satting into motion the machinery of the 
lawor for instituting prosecutions do not 
apply to this country ia the absence of 
express statutory provision to the contrary, 
I, therefore, hold that this Oourt is com- 
petent'to take cognizance of an offence of 
the nature with which we are concerned 
on being moved by the person aggrieved 
agin this case, if othefwise it has jurisdic- 
tion to entertain the complaint. 

The petitioner contends that this Court 
has inherent jurisdiction to punish all 
offences and to redress all wrongs. This 
inherent jurisdiction of the. superior 
Courts, it is claimed by Counsel, exists 
in the nature of things and has recently 
received statutory recognition in the form 
of s. 561-A, Oriminal Procedure Code 
which was for the first time included in the 
Code in 1923. That section provides as 
follows: 

“Nothing in this Oode shall be deemed 
to limit or affect the inherent power of the 
High Court to make such orders as may be 
necessary to give effect to any order under 
this Code,or to prevent abuse of the process 
of any Court or otherwise to secure the 
ends of justice.” 

It is, therefore, urged that it is incon- 
ceivable that the Legislature created an 
offenceand provided punishment therefor, 
but did not make any provision for the 
machinery to punish it. It is contended 
vested in the 
superior Oourts who administer justice 
for and in the name of the Crown, the 
repository of all authority, unless such 
power has expressly been taken. away by 
the Orown and exclusively conferred on 
some other tribunal. ; 

There is, however, a -Gourt competent 
to punish the cffence complained of, 4. €. 
His Majesty's High Court in England. It 
may be that it is inconvenient or expensive 


tothe petitioner to institute proceedings 


in that Court, but that is not a consider- 
ation with which I am concerned. 

In my opinion jurisdiction to ‘take 
cognizance of offences must be expressly 
conferred on this Court in order to enable 
it to punish the offenders, and the in- 


herent powers of this Court cannot be 


invoked for that purpose. In the absence, 
therefore, of any statutery provisions ex- 
pressly conferring jurisdiction on this 
Court, I must hold that this petition or 
complaint ia not cognizable by me. I, 
therefore, dismiss the petition. 

A, ` Petition dismissed, 
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‘ OUDH CHIEF COURT. 
FULL BENCH. 
SECOND CIVIL APPEALS Nos, 180 AND 181 
Í OF 1928, 

February 11, 1929, 
Present:—Mr. Justice Hasan, Acting 
-Chief Judge, Mr. Justice Pullan and 

|" .  '* Mr. Justice Misra, 
. HEWANOHAL SINGH—DzrzNDANT— 
APPELLANT 


: versus 
AJUDHIYA SINGH—PLAINTIFF AND 
ANOTHER— D&FENDANTS— RESPONDENTS. 

Pre-emption—Sale of portion of joint family property 
by: manager—Suit for pre-emption by another member, 
competency of—Family necessity, question of—Oudh 
Laws Act (XVIII of 1876,, ss. 9, 18. 

It is open to a member of a joint Hindu family 
to acquire by pre-emption a portion of the property 
belonging to the joint family of which he happens to 
be a member, when the said property has been sold 
by the manager of the family for family necessity or 
otherwise. (p.435, col. 2: p. 438, col. 1 

Gajadhar v. Lal Behari (1) and Ram Dayal v. 
Bhajj Lal (6), overruled. g 

Hazari Singh v. Joot Singh (5) and Ramadhin v. 
Surajpal Singh (9), approved. 

p EIRMOD Narain Singh v. Shiam Lal (3), dissented 
rom. 


Appeal against a decree of the Sub- 
ordinate Judge, Sitapur, dated the 2sth 
January, 1928, confirming that of the 
Macai, Sitapur, dated the 3lst March, 
9 


Lus. 


ORDEROF REFERENCE TO A 

. _ FULL BENCH. 

. Pullanand Misra, JJ.—(December 6, 
1928).—These two appeals arise out of two 
connected suits for pre-emption. brought by 
rival pre-emptors in respect of a particular 
.83l8 effected. by one Chattar Singh in favour 
of'óne Gur Bakbsh Singh aoe 

‘The facts are that the aforesaid Chattar 
Singh executed a sale-deed on the 30th of 

November, 1325, in respect of certain land 
situate in village Harnathpur which is 
& hamlet of a bigger village named Kesho- 
pur, District Sitapur. The sale was effected 
in favour of Gur Bakhsh Singh for 
Ra. 1,978 130. Ohattar Singh had at the 
time of he sale a minor son Ajudhiya 
Singh who is the respondent before us. 
The land covered by the sale-deed was 
about one quarter of the entire land owned 
by the family consisting of Chattar Singh 
and his son Ajudhiya Singh the respondent. 
It isadmitted bbfore us that Ohattar Singh 
and Ajudhiya Singh constituted a Hindu 
family. This sale gives rise to two suits 
for pre-emption. One was brought by 
Hewanchal. Singh: who- alleged that he was 
aco-sharer in Thik Khannu'‘in which thë 
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land in suit was situate. He alleged that 
the vendee Gur Bakhsh Singh was a 
stranger to the village and that he 
(Hewanchal Singh) had a preferential right 
of purchasing the property in comparison 
with the said vendee. The second suit was 
brought by Adjudhiya Singh, the minor 
son of Chattar Singh. . 


The suitof Ajudhiya Singh was eon- 
tested principally by Hewanchal Singh on. 
the ground that inasmuch as the property 
sold belonged to a joint family consisting 
of Ajudhiya Singh and his father Ohattar 
Singh, it was not open to Ajudhiya Singh 
to bring a suit for pre-emption in respect 
of the property sold by his own father 
who was the head and the manager of the 
family. 

The main point for trial in the case was 
whether Ajuchiya Singh was competent to 
bring a suitfor pre-emption in respectof 
the sale of the joint family property be- 
longing to himself and his father and 
which had been made by the father as the 
manager ofthe said family. The ques- 
tion asto what was the actual price of 
the property wasalso in dispute. Both 
the Oourts below have held that the 
plaintiff-respondent Ajudhiya Singh was 
entitled to bring his suit for pre-emption. 
Asto the priceit has been held by the. 
lower Appellate Court that the price of 
Rs. 1,978 13-0 entered in the  sale-deed is 
genuine and pre-emption can only’ be 
allowed on payment of that sum. The 
suit of Ajudhiya Singh was decreed and 
he was given the first right to -purchase 
the property, Oa his failure Hewanchal. 
Singh the appellant befora us was: given 
the right to pre-empt. 


The rival pre emptor Hewanchal Singh 
has now appealed to this Court and the sole 
point which has been argued before us 
is that the respondent Ajudhiya Singh is 
not competent in law to pre-empt the sale ° 
which has been effected by his own father 
Ohattar Singh in respect of the property 
belongingto the joint family of which he 
and his father constituted the members, The 
Courts below have held that the sale-deed 
in dispute operated asa separation bet-: 
ween father and son and as Chattar Singh 
the father purported’ to sell his own 
share in the property. in dispute, his minor 
son Ajudhiya Singh was comoetent to, 
maintain the suit for preemption. It .has 
been argued on behalf of the ‘appellant 
thatthe ruling of the late Court’ of: the 
Judicial Commissioner of Oudl reported 


Mo 7 € 
as Gajadhar v. Lal Behari (1) had laid 
down therule oflaw that in cases where 
a manager ofa joint Hindu family effects 
a transfer inrespectof the property be- 
longing to the family, it isnot open toa 
member of the said family to bring a 
suit to the same property by right of pre- 


emption. A previous decision of the same. 


Court reported as Ramadhin v. Surajpal 
Singh(2) was dissented fromin this deci- 
sion, and a ruling of the Allahabad High 
Court reported as Pratap Narain Singh 
v. Shiam Lal (3) was followed. 

It has been contended before us on be- 
half of the respondent that the point for 
decision is an ifmportant one and requires 
to be authoritatively decided in this Oourt 
and thatin order to do so the point should 
be referred toa Full Bench. We consider 
thatit is desirable that an authoritative 
deeision on the point should be given by 
a Full Bench of this Comt and with that 
object we refer the following question for 
decision to a Full Bench under s. 14, cl. (2) 
of the Oudh Courts Act IV of 1925: 

“Is it open toa member of a joint Hindu 
family to acquire by pre-emptiona portion 
ofthe property belonging to the joint 
family of which he happens to be a mem- 
ber when the said. property has been sold 
by the manager of the family for family 
necessity or otherwise ?” 

Mr. Ghulam Hasan, for the Appellant. 

Messrs. M. H. Qidwai, S.C. Das and 
A. P-Sen, for the Respondents. 

JUDGMENT OF THE FULL 
BENCH. 

Pullan J.—(February 5, 1929)—The 
question referred to this Full Bench is as 
follows:— . 

“Ig it open toa member of a joint Hindu 
family to acquire by preemptien a por- 
tion of the property belonging to the joint 
family of which he happens to bea mem- 
ber, when the said property has been sold 

*by the manager ofthe family, for family 
necessity or otherwise ?” 

We are not concerned with the case 
where the whole of a joint family property 
has been sold, but only with the case where 
a portion of the property has been sold, 
and, therefore, every member of the joint 
family still possesses in virtue of his posi- 
tion as a joint owaer an interest in that 
portion of the family property which has 

1) 88 Ind. Cas. 879; 20. W. N. 264; 12 O. L, J. 202; 
A. I. R. 1925 Oudh 352; 28 O. O 139. g 

. (2) 65 Ind Oas. 772; 250. O. 87; .8 O. L. J. 5068; A. L 
R. 1922 Oudh 115. 

p 55 Ind. Oas. 37; 42 A. 264; 18 A, L. J, 116; 2 U. P. 

H R. (A) 32 C pr : 
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not been sold. The right of any person 
to pre-empt depends on his fulfilling the 
requirements of s. 9 of the Oudh Laws Act. 
It appears to me that every member of 
& joint Hindu family owning joint family 
property is aco-sharer in the family pro- 
perty and is, therefore, prima facie a 
person entitled to preempt the property 
of another co-sharer inthe same. mahal or 
khata asthe case may be. The difficulty 
which arises in the case of a co-sharerin 
the property which is being sold is due 
to the objection that 8 man cannot ordinari- 
ly speaking buy his own property which 
is the principle underlying the rulingé 
which have induced us to refer this case 
for decision of a Full Bench. It is said 
that “a man cannot successively occupy 
the position of vendor and pre-emptor in 
respect of the same transaction”. This is 
the view taken of acase such as we have 
before us by Mr. Daniels, J. O., in the case of 
Gajadhar v. Lal Behari (1). It is also the 
view taken by the Allahabad High Court in 
the case.of Pratap Narain Singh v. Shiam 
Lal (3). Inthat case the Judges describ- 
ed the co-sharer who wished to pre-empt 
the sale as being “practically” a vendor. 
In my opinion it is not correct to regard 
other members of a family who have taken. 
no part in the sale of a portion of the 
family property as vendors. The vendor 
is the person who executes the sale, and 
itis clear that although he is in the 
position of being able to dispose of the 
family property and thereby the interests of 
persons other than himself by means of sale 
they may takeno partin the transaction, 
and may even contest it by means of 
suit. They are not, therefore, properly de-, 
scribed as vendors although the property 
sold belongs partly to them. Nor do they 
become vendors merely because in older 
to bring asuit for pre-emption they must 
admit the validity of the sale. This. 
admission of the validity of the sale was in-. 
sisted upon by their Lordships of the Privy 
Council in the case of Abdul Wahid Khan 
v.Shaluka Bibi (4) but the only effect of 
this admission is-to deprive the co-sharer 
of his right to dispute the legal neces- ' 
sity of the sale, that is to say, he can- 
not seek to pre-empt the sale and at the 
same time say that the sale is not for 
legal necessity. By offering to buy the 
property himself, he admits not only that 
the property can be legally sold, but ‘that 


(4) 21 C. 496; 21-1. A. 26; 6 Sar. P. O, J. 399; Rafq 
& Jacksons P, O; No, 184 (P. 0.) ae 
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he wishes it to be sold. - On the other hand, 
lam not prepared to say that he has de- 
prived himself of his right to object 
to the sale in favour of a certain vendee 
if that vendee is not acceptable to him. 
It is not the case that a member of the 
joint Hindu family cannot acquire by pur- 
chase the interest of another member of the 
family, and where @ sale has been effected 
by one member and the gale is such that it 
cannot be successfully disputed under the 
terms of Hindu Law, Isee no reason why a 
co sharer, who owns an interest in the 
property sold, should not come forward 
and buy the property rather than 
allow itto pass into the hands of strangers. 
I can see nothing in the transaction which 
is contrary even to the terms of Hindu Law, 
but the only question which is to be decid- 


ed is whether the co-sharer,in a case such as- 


has been propounded to us, is entitled to 
bring a suit for pre-emption under s. 9 of 
the Oudh Laws Act, and there is nothing 
in the definition contained in that section 
which prohibits the co-sharer from bring- 
ing such a suit. This view, although it did 
not find favour with two Judges.of the 
Judicial Commissioner's Court in the case 
cited above [Gajadhar v. Lal Behari (1)) 
had been taken more than once by other 
Judges of the same Court, In particular, 
I would refer to the decision of Mr. Wazir 
Husan, Additional Judicial Oommissionér 
(now Mr. Justice Hasan) in Ramadhin v. 
Surajpal Singh (2). This judgment -follows 
one of the earliest reported decisions of the 
' Judicial Commissioner's Court, viz., Hazari 
Singh v. Jooi Singh (5), Mr. Daniels was of 
opinion that Mr. Wszir Hasan was wrong in 
distinguishing the case which he was try- 
ing from the ‘case reported in 
Ram Dayal v, Bhajj Lal (6). The same 
passage in that judgment has been quoted 
both in the case of Gajadhar v. Lal Behari 
(1) and Ramadhin Singh v. Surajpal Singh (2) 
and, in my opinion, the distinction drawn 
in the latter case was a very real distinction, 
In the case of Ram Dayal v. Bhajj Lal (6) 
the sale transferred all the interests in 
the property on which the co sharers could 
base a suit for preemption. Thus when 


they had admitted the sale they had ad- 


mitted that all their rights had passed by 

thatsaleand at the moment when they came 

into the Court'they were not co-sharers: 

and they were, therefore, deprived by 5.9 

of the Oudh Laws Act from bringing a 

suit for pre-emption. On this account the 
510.0953. . + le. 
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Judicial Commissioners observed that the 
proper course would appear to have been 
to attack the sale itself, But I am now 
prepared to hold that the co-sharers, as long: 
as they possess some other interest in the 
property which has not been sold, and, are 
therefore persons entitled to pre-empt under 
the Oudh Laws Act, are debarred from 
exercising this right merely because a part 
of their own interest has been transferred 
along with the interest of others by tke 
sale which they wish to pre-empt. I would, 
therefore, reply to the question referred 
to us as follows :— | 

It is open toa member ofa joint Hindu 
family to acquire by pre-emption a portion 
of the property belonging to the joint 
family of which he happens to be a member, 
when the said property has been sold by. 
the manager of the family. The question 
of family necessity is immaterial, because 
by makinga claim for pre-emption, the 
co sharer is precluded from disputing the 
validity of the sale on the ground that it 
was rot for family necessity, 

Misra, J.—(February 7, 1929).—The 
question referred: to us is as follows:— 

"Is it open to a member ofa joint Hindu 
family to acquire by pre-emptiona portion 
ofthe property belonging to the joint family 
of which he happenstobe a member when 
the said property has been sold by the 
manager of the family for family necessity 
or otherwise,” ? l 

The facts of the case are that one 
Ohattar Singh who owned certain. land 
situate in village Harnathpur, District 
Sitapur, sold a portion of the said land to 
one Gur Bakhsh Singh for Rs. 1,978-13. Gur 

Bakhsh Singh is admittedly a stranger to 
the village. Two suits for pre-emption were 
brought, che by his son Ajudhiya Singh and 
the other by Hewanchal Singh, who was 
also a co-sharer in the village. The suit 
of Ajudhiya Singh was contested by 
Hewanchal Singh on the ground that 
inasmuch asthe property sold belonged 
to the joint family consisting of Ajudhiya 


‘Singh and his father Ohattar Singh, it 


was not open to him to bringa suit for 
pre-emption in respect of the property sold 
by his own fatber, who was the head and 
the manager of the family. This conten- 
tion has been overruled' by both the Courts 
below who have held that Ajudhiya Singh, 
being the son of Chattar Singh, is more 
nearly related to the vendor than 
Hewnnehal Singh. They have, therefore, 
passed adecree to the effect that Ajudhiya 
Singh should be given a preferentia] right: 


isi: | 


to pre-empt the property in suit and failing 
him the right should be given to Hewan- 
chal Singh. The Courts below are of 
opinion that since-a portion of the family 
property has still remained undisposed of 
Ajudhiya Singh must be treated to be still 
& co-sharer in the village on the strength 
of that property and thefact that the 
property sold consisted of the joint family 
property should not stand in ihe way of 
his getting a decree for pre-emption. 

< The reference before usis in connection 
with the two appeals, which have arisen out 
of these rival suits for pre-emption. 

. On behalf of .the appellant reliance has 
been placed upon the two rulings of the 
late Court of the Judicial Commissioner of 
Oudh, one reportedas Ram Dayal v. Bhajj 
Lal (6) and the other reported as Gajadhar v, 
Lal Behari (1) and a decision of the Allah- 
abad High Court reported as Pratap Narain 
Singh.v. Shiam Lal (3). . 

On behalf of the respondents reliance 
has, however, been placed upon two other 
cases decided by the late Court of Judicial 
Commissioner of Oudh, one reported as 
Hazari Singh v. Joot Singh (5) and the other 
reported as Ramadhin v. Surajpal Singh (2). 
4. In thecases relied upon by the appellant 
it has been held that where a sale-deed has 
been executed in regard to the property 
owned by a joint family, a member of that 
family cannot be allowed to preempt the 
property sold, whereas in the case relied 
upon by the respondents a contrary view has 
been taken, 

. We have to decide which view we ought 
to hold as the correct view with reference 
to the pre-emption law embodied in the 
Oudh:Làws Aet XVIII of 1976.” After 
carefully studying those provisions it 
appears to me that if the rightofa party 
to claim pre emption in Oudh is to be, as 
it must be, determined in accordance with 
. thé said Act, the view urged by the respond- 
ents. must be accepted, Under s 13 of 
the Oaah Laws Act any person, entitled to 
a right of pre-emption, isgivena right to 
bring his suit to enforce such right in case 
the sale made in favour of the person, 
against whom he wishes to exercise the 
right, has been effected without his having 
been given adue notice of the proposal in 
respect of. the said sale. The persons, 
who are entitled to a right of pre-emption, 
are enumerated in s. 9 of the said Act. 
According - to that section the right to 
pre-empt is given first to co-sharers of the 
sub-division of the tenure in which the 
property is comprised in order of their 
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relationsbip to the vendor, then it is given 
to the co-sharers of the whole mahal in the 
sameorder and lastly the right is given to 
any member of the village: community. It 
is further declared - that if two or more 
persons are equally entitled to such right 
the person to exercise the same shall 
be determined, by lot.- Locking- to 
these-provisions it appears -to me to be 
clear that if Ajudhiya Singh can be con- 
sidered to be aco-sharer in thé village on 
the basis of the property other than sold 
he would be entitled to exercise the right 
of pre-emption in respect of the sale in 
question. It is admitted by the parties in 
this case that no notice of the sale in 
dispute was given to him and under the 
circumstances he would be entitled to 
bring a suit in accordance with the provi- 
sions of s. 13. lt has been consistently 
ruled both in Oudh and in the Allababad 
High Court that in order to determine 
whether a person is a co-sharer in the 
village or not it is not necessary that he 
should be a recorded co-sharer. If he 
is really entitled in law in certain pIo- 
prietary rights in the village, . he should 
be deemed aco-sharer for the purposes 
of pre-emption, although his name 
is not recorded in the khewat. This 
position is obvious from the lenguage ured 
by the Legislature in the Act itself Sec- 
tion 9 does not give the right to record 
eo-sharers only. It gives right to: all co- 
sharers irrespective of the fact whether they 
are recorded co-sharers or not.. In Lalta 
Singh v. Chháttar Singh (7) Mr. Stuart (now 
Sir L. Stuart) and Panait Kanhsiya Lall 
took the view that the entry of a perron's 
name in the klewat was not condition 
precedent to his being entitled to exercise 
the rightof pre emption, In the Allahabad 
High Court thé said view was taken so far 
back as-1:85 in a Full Bench 'decieion 
reported as Gandharp Singh v. Sahib Singh 
(E) In that case the point deciaed by 
the Full Bench was to the effect thatthe 
members of ajoint undivided Hindu family 
other than the member, who was recorded in 
village record as a co-sharer in the mahal, 
were to be deemed as co-sharers. for the 
purpose of pre-emption. On the strength 
of these rulings there can be no doubt that 
Ajudhiya Singh, the son of, Chattar Singh, 
who was admittedly a member of the joint 
undivided family with his father Onattar 
Singh must be deemed to be aco-sharer 


(7) 31 Ind, Cas. 188; 19 O, O. 306; 3 O,-L, J, 582; . 
(8) 7A, 184; A. W. N. (1884) 326, Bo REM 
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'for the purpose of pre-emption, though his 
‘name was not. recorded in the khewat. In- 
deed this point was not seriously contested 


“by the learned Advocate for the appellant. . A 
“Thay must either admit that the sale was 


The - main argument of the learned 


: Advocate for the appellant was that since: 


the sale made by Chattar Singh “was a 
“sale'of the joint family property justified 
“by legal necessity*it must be deemed to 
be a valid sale on behalf of all the members 
-of the family including Ajudhiya Singh. 
‘The argument was that if it was a sale 
binding on all the members of the family it 
must be treated’ to be a sale on behalf of 
Ajudhiya Singh also and if Ajudhiya 
“Singh was to: be treated as a vendor, 
it was difficult for him to claim 
the right of pre-emption, since the vendor 
himself could not be allowed to exercise 
the right of pre-emption in respect of a sale 
- effected by himself. The basis of this 
argument is obviously the fact that a 
member of the joint family claiming 
pre-emption isto be treated as a vendor. 
Although a member of the joint family 
whose property has been sold may loosely 
be described as a vendor, yet strictly 
Speaking he cannot be in the eyes oflaw 
:deemed as a vendor. This would be clear 
` from the fact that he can in certain cases, 
.forinstance, where the sale is not justified 
by legal necessity, challenge the transac- 
tion. If in all cases a member of a joint 
Hindu family is to be treated as a vendor, 
-it would not be possible for him tochallenge 
the transaction in any case whatsoever. A 
vendor cannot obviously be allowed to 
.ehallenge his own act. The real position 
seems to me to be that a member of a joint 
-Hindu family is to be treated merely asa 
person upon whom the sale is to be bind- 
ingif eBected for legal necessity. It is 
not correct to describe him as a vendor 
but only as a person, who in certain circum- 
stances is bound by the sale. If he is to be 
treated asa person bound by the sale, it 
would be perfectly open to him to treat the 
transaction as a valid sale and if there is still 
left a portion of the family property upon 
the strength of which he could still claim to 
be a co &harer. I do not think why heshould 
not be allowed to exercise the right of pre- 
emption given to him by the Statute Law 
as indicated above. 

In Ram Dayal v Bhajj Lal (6) which 
-was a case dezided by a Bench of the late 
‘Court of the Judicial Commissioner of 
'Oudh consisting of Mr. Maeleod and 
-Mr Ohamier (now Sir Edward Chamier), 
‘a case which was cited by the learned 
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Advocate for the appellant in his support, 
the following passage was relied upon :— 

“Tt seems to me that Ram. Bharose and 
Mool Narain are onthe horns of dilemma, 


avalid one or deny that it was so. : If 
they admit thatthe sale was a valid one, 
then any interest they had in the property 
before the sale must have been lost ;to 
them on the sale taking place, and, there- 
at the 
date of the institution of their suit; while 
if they deny that their father had power to 
transfer their interest they are precluded 
from claiming pre-emption.” 

I have underlined (italicized) the words 
in the above passage which, in my opinion, 
are a key to the whole situation. It appears 
to me from the facts givenin thereport that 
apart from the property sold Ram Dayal 
the appellant-pre-emptor, had no other pro- 
perty left, upon which he could claim a 
subsisting title at the date of thein- 
stitution of the suit. In such a case indeed 
the position would be as observed in the 
passage quoted above. Where, however, 
there is still some joint property . left 
unsold, on the basis of which the member 
of the family can base his title of beinga 


- co-sharer of or where he ‘possesses his own 


separate property, on the basis of which he 
can claim pre-emption, there is no reason 
why he should not be treated as a co- 
sharer and eatitled to exercise the right, 
which he is entitled to in law, 

In Pratap Narain Singh v. Shiam Lal (3) 
the gist of the decision is embodied in the 
following passage to be found on page 265;* 

“The interests of all were joint, and to 
allow the plaintiffs to pre-empt would be 
tantamount to allowing a man to be both 
a vendor and a pre-emptor one after the 
other " 

.Ihave already tried to show in the 
previous portion of my judgment that a, 
member of a joint Hindu family cannot in 
connection with the sale of the joint 
family property which is to be held 
binding on him, be treated as a vendor. 
There is no justification for holding him as 
such in the Hindu Law. Itis one thing 


'tosay that the sale is binding upon- him 


and quite the other to say that he is to be 
treated as a vendor. 

A case decided by the Lahore High 
Cour: was also quoted during the course of 
argum ote. It will be found reported as 
Sukha Ram v Kotu Ram (9). In that case 

(9) 67 Ind. Cas. 16. : 


“Page of 42A, Ed] 


438 


. the leamed J udge of the Lahore 
High Court followed the case decid- 
ed by the .Allahabad High Court 


.reported as Pratap Narain Singh Y. 
Shiam Lal (3). The learned Judge has not 
given any reasons for treating a member 
of a joint Hindu family as a vendor other 
than thoge given in the decision relied 
upon by him. 

The conclusion to which I, therefore, 
arrive is that where a sale of a joint family 
property has been effected by the manager 
ofthe said family for family necessity it 
would be open to amember of the said 
joint family te treat the sale as valid and 
to acquire by pre emption the portion of 
the porperty sold. In the case where it is 
not effected for family necessity, it would be 
open to him to treat the sale as valid or 
otherwise If he wishes to bring a suit for 
. pre-emption he must treat it as a valid sale, 
without which no suit for pre-emption ean 
‘be legally brought. If he wishes to treat 
the sale as invalid it would not be open to 
him in that case to acquire the property by 
pre-emption. If, however, the entire family 
property is Sold for legal necessity and 
there is left no family property on which 
the member of the joint family can base 
. his title as a co:sharer, or if he does not 
possess any separate property of his own 
he cannot be allowed to exercise the right 
of pre-emption. The very basis upon which 
such right could be exercised has been lost 
to him. In such a case he cannot be 
allowed to pre-empt the property. If the 
entire property has been sold not for 
family necessity, obviously the course open 
to him in law would be, if so advised, to 
attack the sale itself, 

I, therefore, answer the reference in the 
terms quoted above. 

Wazir Hasan, Ag. C. J.—(February 
11,1929).—The question involved in this 
. reference was ,considered and decided 
by meso far back as June, 1921, in the case 
of Ramadhin v. Surajpal Singh (2). My 
learned brother, Pullan, J., has referred to 
this case in his judgment relating to this 
reference. To the view which I then held 
I still adhere and the contrary view 
taken in the case of Gajadhar v. Lal Behari 
(lin express disgent from my opinion 
has failed to commend itself to me. In 
giving my answer to this reference I 
propose to reproduce muiatis mutandis 
my judgment in the afore-mentioned case. 

‘To determine the right of a party to 
pre-emption we must primarily look: to the 
provisions of the Oudh Laws Act (XVIII 


HEWANCHALISINGH V, AJUDHIYA SINGH. 


1151, O. 1929 


of 1876) by which the right isconferred 
upon persons residing in the territory of 
Oudh. Section 3, sub s. (c) of the Act says 
that the law to be administered by the 
Courts of Oudh shall be "the rules con- 
tained in this Act.” Section 6 of thesame 
Act is as follows :— 

“The right of pre-emption isa right of 
the persons hereinafter mentioned or 
referred to, to acquire, in the cases herein- 
after specified, immoveable property 
in preference to all other persons." 
Such persons are enumerated and 
classiied in s. 9, Where immove- 
able property is owned bya joint Hindu 
family it must be admitted that every 
member of that family is a co-sharer in that 
property in relation to every other member 
of the same family , Section 13 of the Act 
gives cause of action to an intending pre- 
emptor to bring a suit for pre-emption for 
the purpose of acquiring the property in pre- 
ference to the person to whom it bas been 
sold on breach of the terms laid down in 
ss. 10, 11 and 12and alsoon the ground 
that the price stated in the notice was not 
fixed in good faith, It would thus appear 
that on the terms of the enactment, just 
now mentioned a member of a joint Hindu 
family when he is possessed of the status of 
a co-sharer on the date ofthe sale on the 
basis of his interest in immoveable property 
outside the subject-matter of the sale is 
entitled to bring a suit for pre-emption in 
respect of that sale by reason of: the breach 
of the conditions which the law imposes on 
the intending vendor and on the fulfilment 
of which alone the co-sharer'sright to enforce 
his title to pre empt is excluded This to my 
mind is an irresistible conclusion which 
flows from the interpretation of the clear 
provisions of law. But it is argued that 
there isa general principle of the Hindu 
Law which destroys the right of pre- - 
emption existing on the terms of the 
Statute . in favour of a member of a 
joint Hindu family where the sale intended 
to be pre-empted is made by another 
member of the same family. The argument 
is that when one member of a joint Hindu 
family sélls property to a stranger ' another 
member of the same family must be treated 
as also a vendor. In support of this appeal 
is made to the juristic conception of a joint 
Hindu family and the relations in which the 
members of the family stand to each other 
and the case of H:mmat-Bahadurv Bhawan; 
Kunwar (10) is cited. I accept the analysis 


uO 30 A, 352;5 A.L. J. 339; A. W. N. (1908) 
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of the concept of a joint Hindu family so 
elaborately made in that judgment but 
the conclusion which it is sought to be 
drawn from that analysis does not appear 
to me to follow, nor ean it override the 
statutory law, to which reference has 
already been made. In the Full Bench 
ease of Gandharp Singh v, Sahib Singh (8) 
it was held that the members of a joint and 
undivided Hindu family other than the 
member who is recorded in the Collectors’ 
book asa sharer in the mahal are ““co- 
sharers "for the purpose of pre-emption. 
In that case the vendees resisted the suit 
for pre-emption on the ground that they 
were co-sharers in the village in the right 
of members of a joint and undivided Hindu 
family and the defence was upheld by 
the Full Bench. The effect of such a de- 
fence being recognised as valid logically 
leads to the conclusion that the vendees 
had aright to retain the property in pre- 
ference to the pre-emption and that they 
could equally well enforce their right of 
pre-emption asmembers ofa joint Hindu 
family, being possessed of interest in the 
family property, a portion of which 
was sold, had they been plaintiffs and the 
vendee & stranger. This conclusion can 
only be avoided by taking the view that 
in the former case the vendees and in the 
latter case the plaintiffs pre-emptors were 
also vendors. To my mind such a view 
is wholly untenable. 'The Full Beneh de- 
eision has been admitted in the old Court 
of the Judieial Commissioner of Oudh as 
enunciating good law. In the case 
of Hazar. Singh v. Joot Singh (5) Mr. Blen- 
nerhassett, J. O ; referred to that case with 
approval and held that a suit for pre emp- 
tion by à member of a joint Hindu fami- 
ly,who happened to be the son of the 
vendor, in that case, was maintainable in res- 
pect of asale made by his father with whom 
he formed the joint Hindu family. In that 


judgment Mr. Blennerhassett referred to an . 


earlier decision of the Judicial Commis- 
sioner’s Court in the case of Lashhmi Nara- 
yan v. Raghunath (S. O. A., No. 652 of 1885, 
dated the 16th September, 1885), which 
had decided that the son was entitled to 
enforce hisright of pre-emption in respect 
of the property sold by his father with 
whom he was joint and undivided. A re- 
ference was also made in this connection 
to a decision ofa Bench of the late Court 
of the Judicial Commissioner in the case 
of Ram Dayal v. Bhajj Lal (6). Theratio 
decidendi of that case may best be ex- 
plained in the language of Macleod, A, J, O., 


HEWANOHAL SINGH V, AJUDHIYA SINGH. 


$ 489 


who delivered thejudgment of the Court. 
“Tt seems to me that Ram Bharose and Mool 
Narain are oa the horns of a dilemma. They 
must either admit that the sale was a‘ valid 
one or deny that it was so. Ifthey ad- 
mit that the sale was a valid one, then 
any interest they hadin the property before 
the sale must have been lost .to them on 
the sale taking plece, and, therefore, they 
had no subsisting title at the date of the . 
institution of their suit, while if they deny 
that their father had power to transfer 
their interest they are precluded from elaim- 
ing pre-emption”. Now it is perfectly clear 
that the title of Ram Bharose and Mool 
Narain to pre-empt rested on their interest 
in the property which was the subject 
matter of the sale and apparently there 
was no other property in which they had 
interest and upon which they could found 
their status of co-sharers. 

The argument that the intending pre- 
emptor is a vendorin a case where heis a 
member of a joint Hindu family and the 
sale is of a portion of the family property 
by another member is supported by the . 
decision of the Allahabad High Oourt in 
the case of Pratap-Narain Singh v. Shiam 
Lal (3) With due respect I am not pre- 
pared to accept the decision as a sound 
one. A plaintiffin asuit for pre-emption 
must accept the validity of the sale he 
intends to preempt and of the vendor's 
title to affect it. If he denies either the 
one or the other according to the law in 
force in Oudh he is debarred from 
claiming a right of preemption. This 
view is founded upon adecisionof their 
Lordships of the Judicial Committee 
in the case of Abdul Wahid Khan: 
v. Shaluka Bibi (4) The plaintiff with a 
view to successfully exercise hie right of 
pre-emption is, therefore, bound to accept 
the sale which has given rise to the cause 
of action. For the reason of this fact alone 
that he has accepted the sale as a valid* 
sale I am unable to clothe such a plaintiff 
with the charaeter of a vendor. I am of opi- 
nion that a member ofa joint Hindu family 
who consents to the sale of a portion of 
the family property by another member 
of thesame family is in no sense a ven- 
dor. His consent merely takes the place 
of legal necessity on* proof of which the 
sale woula be valid against every member 
of the family. Such a conssnt is a sub- 
stitute for the evidence of legal necessity 
and when established merely works out 


as an estoppel by force of which the member 
“giving the consent is debarred from cha]. 
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“lenging the sale on the ground: open to 
"Phim under the:Hindu Law. This I under- 


'.Btahd 18 the-effect of the decision of their E 


.Lordships of. the Juoicial Oommittee in - 


- thecase of Rangasami Gounden v. Nachiap-- ` 


. pa Gounden (11) Such an estoppel cannot, in . 


V 


-my:opinion, debar him of his right to exercise 


: the; claim’, of pre-emption which exists in ` 


"his favour outside the transaction of sale | 


and. only arises subsequent to and after 
;&' valid sale has been proposed and carried ' 


~ through. One member of a family may- 


Sell a portion of the family property. under 


` pressure of legal necessity yet. it may be 


.ing on those members under the Hindu 


effected in teeth of protest by other mem-. 
_ bers of the fanfily. Thesale will be bind- 


. Law and yet I hold that it is impossible to 


. predicate of them: as vendors. 


Take the 
case of a joint éstate owned by two tenants 
in-common : Having regard to the nature 
.Oof the. tenancy each tenant is seized per = 
my et per tout and each is the owner of 
an! undivided moiety. Assume further 


_ that a portion of this hereditament is sold 


- by only one of the two tenants. 
_is -open to the other tenant either to object 
„to tlie sale and seek relief for its cancel- 
lation, or to waive his objection and ac- 


Clearly it: 


cept. the sale as conveying his undivided . 


interest also. Now having been faced 
. With an election between consent and con- 
test. ho- elects the former course. Can it 
reasonably be said that having done so 


' he-becomes a vendor and is, therefore, pre- 


cluced from exercising his right of pre- 
.Vion,? I think not. 
.7- My answer, therefore, to the- reference is 
in the affirmative. 
eQJH. OF. ^ &Reference answered, 
(11) 50 Ind.. Cas. 498; 46 L'A. 72; 36 M.I... J. 493; 
17 A; L. J. 536; 290. L. J. 539; 21 Bom. L. R. 640; 93 
"c. W.N. 777; (1919) M. W. N. 262; 42 M. 523; 26 M. 
D. T. 5; 10 L, W. 103; 1 U.P. L. Rv (P. O.) 66(P. 0), 
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- established in the case atid to determine for itself 


whether they are sufficient to establish in law-the 
adverse possession which is claimed on the basis.of 
those facts." [p. 442, col. 1.] erate 
Palaniappa. Chetty v. 
Sannadhi (1, relied upon 
2 property belongs to 


Deivasikamony - -Pandara 


several: co-sharers and one. 


-co-sharer is in possession of the entire property, his 


possession cannot be deemed to be. adverse to other 
co-sharers, 'He must be deemed to be-in possession: 
on behalfof- the other co-sharers and: adverse pos- 
session cannot be founded on the basis of such ex- 
clusivé possession unless there has been an ouster of 
the other co-sharers. The ouster takes place when 
the title ofthe other co-sharers is denied. . [p. 442, col, 


` Corea v. Appuhamy (2), Hardit Singh v..Gurmukh 


"Singh (3), Jogendra Nath Rai v. Baldeo Das (4), 


Ahmad Raza Khan v. Ram Lal (5), 


Inderpal Singh `v. 
Thakur Din Singh (6), Mahipal 


ingh v Sarjoo Prasad 
Mahadeo Prashad v. Ramphal (8); relied.upon. | 

One co-sharer can maintain a suit for ejectment 
in respect of the entire property against a tres- 
passer. The mere fact that a co-sharer brought’ stich 
a suit can, therefore, be no evidencethat he denied 


. the title of the other co-sharers. [p. 443, col 1] - 


. Mere entry of names, in the mutation register of a` 
co-sharer is no proof of adverse possession until 
it is shown that’ it was obtained after a cleür declaration 
to the effect thatthe title of other’ co-sharers -was 
denied. [p. 442, col. 1.] toi 

Second appeal against a decree of the 

Subordinate. Judge, Barabanki, dated the 
28th August, 1925, confirming that. of the 
Munsif, sRamsanehighat, dated the 15th 
December, 1927. 

Messrs M. Wasim and K halig-uz zaman, 
Mr. Ghulam Hasan, for the Respondents. 
JUDGMENT.—The question involved 
in this appeal is one relating -to adverse 
possession., The facts of the case are rather 
complicated and will be found in detail 
in the judgment of the learned. Subordi- 
nate Judge of Barabanki. Shortly stated 
they are as follows:— : : 
There isa village named Mamreznagar 
in the District of Barabapki' which was 
at the time of the Regular Settlement: di- 
vided principally into two pattis, : one 
patti Afzal Khan consisting of 9 annas. and 


. 4. pies share and the. other. patti. Mansab . 


Khan consisting of 6 annas. 8. pies share. 


. We are only concerned in this case with 


patti Mansab Khan.. 


The co:sharers of.patti 
Mansab Khan were 


A. P... 
l. Mansab Khan himself -,.. 41] .. 
2. Muhammad Ali and his : 
; : two brothers ow 1.5 
3. Azima Bibi f 0-4 
eo [og 
ee Ab! : 68 . 
- On the lst June, Mansab Khan mor'gaged 
is whole share consisting of 4 aunás and 


; by a deed 
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~ of conditional sale, He; however; exempted ~ the" property ‘covéred- by: the foreclosure 
.from the said mortgage certain: plots-of decree became the. absolute. property of 
~- land, which were~entered: in ` the“village- Muhammad: Kazim,’ which is now; as stat- 
` papers at the time of the Regular Settlement ʻed: above, the property of- plaintiffs- Nds. 
“as sir and khudkasht of’ the - co-sharérs~ 1,2 and 3. The result: of the transactión 
"-owing patti; Maneab Khan. The numbe:s of ~-was that the foreclosure decree :obtainéd 
.the plots reserved were.332,334,344,350 by Purshotam Dass „and Ram. Prakash’ in 
*and382. 5^7. - -  -. «|, ^- ;respect- of the ` mortgage of 1889" re- 
~ It’ appears ‘thaf- after - this--mortgage - mained-operative only in -respect of 4 pies 
- Musammat.Azima Bibi died and her four- share and tbe plots exempted ' under the 
^ pies. share was inherited by’ Mansab Khan "mortgage of 1886, ahaa eG 
“and ‘he, therefore, became theowner of The plaintiffs Nos. 1, 2 and 3 have now by 
"9 annas: 3 pies share, <: - >- > ^.  - &series of transactions acquired ~ the :pro- 
"Onthel7th July, 1889, Mansab "Khan  prietary interest in respect .of two:thirds 
^ mortgaged’ the: whole of his share 5 annas ' share out of the patti Muhammad Ali; which 
~ Spies to one Fida Husain including: the consisted of one anna 5 pies share. Plaint- 
plots which had been exempted by bim from iff No. 4 has acquired the remaining one- 
" the mortgage-deed in favour of Muhammad third. Thus the plaintiffs are: now the 
Kazim. By a series of transactions the ` owners of patti Muhammad Ali, ^. > ^ 
mortgagee rights of- Fida Husain passed ^ The present suit has been brought by the 
to Lala Purshotam Dass and’ Ram Prakash plaintiffs for: a declaration to the.effect 
` who constituted at the time of the as- that the plots Nos. 332, 334, 344,” 350 and 
"signment members of a joint family. The 382 are not the exclusive ` property of 
assignment in their favour is dated the -Purshotam Dass, but the  plaintifls have 
: 26th - May, 1892. Muhammad -Kazim ~ also a. sharein them proportionate to their 
" brought the suit for foreclosure in respect share of l anna 5 pies out of -the entire 
` of 4 annas ll pies share on the basis of "share of6annas 8 pies which original was 
' his mortgage-deed dated the Ist- June, ` the extent of patti Mansab Khan. Besides 
_ 18t6. Heimpleaded Purshotam Dass and ^theBe' plots the plaintiffs also claimed `a 
: Ram Prakash in his suit as ' puisne mort- declaration that they were entitled to: a-6 
' gagees, He obtained a preliminary dec- annas4pies share in plot No. 380. fe 
` ree on the 26th December, 1894, which was ' "We might also state that there wasia 
"made absolute on the 16th July, 1845 - 'partitioneffected between the members of 
' One Abdul Hafees, father of plaintiffs ' the joint family to which Purshotam Dass 
Nos..1, 2 and 3 brought a suit for and Ram Prakash belonged. As a result 
` pre-emption in respect -of 4 annas ofthat partition the property obtained by 
- 11 pies share which had been foreclosed the family on the basisof the mortgage of 
in favour of Muhammad Kazim. His suit the 17th July, 1889, was allotted in equal 
` wes decreed on the 2sth August, it9s. share to one Ram Behari who was a mem- 
After the death of Abdul Hafees the afore- ber ofthe family, and to Ram Prakash. 
said plaintifis succeeded to the said share Subsequently, bya deed dated the 27th 
: of 4 annas 11 pies which he had acquired March, 1405, Ram Behari transferred his 
: by preemption. It may be stated that this half share to Ram Prakash By deeds dated 
; foreclosure decree had no concern with the 13th April, 1915;and “19th April, 1915. 
- the five plots of land mentioLed above ~ Ram Prakash hassold the ’ entire plots in 
: which had been exempted from the mort- dispute to defendants Nos. 3 to 7 Purshotam 
^ gage of 1896. -Dass and -Ram Prakash. are‘ defendants 
: Purshotam Dass and Ram Prakash then ‘Nos. 1 and 2 in the case; 
3put-the mortgage. of the 17th July in suit The suit was mainly: contested by defend- 
' and obtained a preliminary decree for fore- ants Nos.3to 7, who now claim to be the 
. clostire in réspeet of the -entire share of owners of the entire plots. Purshotam Dass 
::$ ajnas and 3 pies including the -plots and Ram Prakash did not put in any de- 
"im dispute on the 1Uth March, 1893. This fence. -They contented themselves by 
decree: was made absolute on the 21st:De- saying that they had no claim now left 
cember, 1897. : in respect of ^ these- plots and “had been 


It may -be stated that Purshotam Dass wrongly impleaded. 


IA 


Ah 


. and. Ram Prakash who had been impleaded — . The question, therefore; involved in this l 


~ as defendants-to thesuit:broùght by Muham- case.is whether Parshotam . Dass aid his 
: mad ‘Kazim ‘did. not .pay the money. due -co'sharers-and | their --transferees, defend- 
under the decree as directed- -py it; ahd ants Nos.3 to 'had"pérfected: their -title 


ab 


442 i 
“by adverse possession in respect of the plots 
in suit. 


Beth the Courts below have decided the - 


. ease against the. plaintiffs on the ground 
that the title of the defendants in respect of 
these plots has become perfected by adverse 

` possession. S : 

. Jn appeal it is contended before me that 
the finding of the Courts below regarding 
adverse possession should not be accepted. 
On behalf of the respondents it was con- 
tended that the finding was oneof fact and 

. phould not be allowed to be challenged in 
second appeal. 

Iam unable to accept that contention. 
I am of opinion that the question of adverse 
possession isa mixed question of law and 
fact andit is alwaysopen to the Court of 
Second appeal to examine the facts 
established inthe case and to determine 
for itself whether they are sufficient to 
establish in. law- the adverse possession 
which is claimed on the basis of those facts. 
I am supported in this view by a decision 
oftheir Lordships of the Privy Council 
reported as Palaniappa Chetty v. Deivasi. 
kamony Pandara Sannadhi (1) In that 
case the question involved was one of 
eustom'on which both the Courts in India 

"had given a concurrent finding andit was 
urged before their Lordships that the 
point being one of fact it was not open 
for the appellant to raise it again before 
their Lordships. They, however, rejected 
this contention and held that the question 
of custom being one mixed of law and fact 

it wasopen to their Lordships to see whe- 
ther the conclusion arrived at by the Courts 
‘in India could be legally sustained. I may 
state that there is no dispute regarding 
the facts in the present case. The only 
question is what is the conclusion to be 
derived from those facts. : 

The following facts have been relied 
upon by the Courts below to prove the 
adverse possession of the defendants re- 

. spondents. 

1, Mortgage-deed of the lst June, -1886, 

-executed by Mansab Khan, in favour ef 
‘Muhammad Kazim in which he exempted 
plots Nos. 332, 334, 344 350 and 382. 

9. Foreclosure decree passed in favour of 

“Muhammad Kazim on the basis of the said 

"mortgage in 1894 ahd 1695. 

'9. Mutation in respect of the plotson 


(1) 39 Ind. Cas. 722; 44 I. A. 147; 21 O. W.N. 729; 

15 A. L. J. 485; 1 P. L. W. 697; 33 M. L. J. 1; 19 Bom. 

. L. R..567; 22 M. L. T. 1; (1917) M. W.N. 507; 26.C..L. 
.J. 183; 40M. 709;.6.L. W. 222 (P. Q). | MEN 
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the basis of Civil Court decree obtained 
in 1901. 

4. Buit brought in Civil Court by Pur- 
shotam Dass and his co-sharers for posses- 
sion of twooutof the plots in dispute, 
namely, Nos. 344 and 385 against one Sahib 


in. k , 

- 5, Sale-deed dated the 27th March, 1905, 
executed by Ram Behari in favoar of Ram 
Prakash. 

6. Sale-deeds executed by Ram Prakash 
in favour of defendants Nos 3 to 7 dated 
the 13th April, 1915, and 19th April, 1915. 

I will now examine each of these points 
inorder to find out whether adverse pos- 
session can be considered to have been estab- 
lished in favour of the defendants-respond- 
ents. Before doing so, however, I must again 
point out a well-settled rule of law, which 
has been laid down in numerous cases 
both by their Lordships of the Privy 
Council as well as by this Court and the 
other High Courts in India. The rule is 
that ifa property belongs to several co- 
sharers and one co sharer is.in possession of 
the entire property, his possession cannot be 
deemed to be adverse to other co-sharers. 
He must be deemed to be in possession on 
behalf of the other co sharers and adverse 
possession cannot be founded on the basis 
of such exclusive possession, unless there 
has been an ouster of the other co-sharers. 
The ouster takes place when the title of the 
other co-sharers is denied. I may refer on 
this point to the following cases:— 

Corea v. Appuhamy (2), Hardit Singh v. 
Gurmukh Singh (3), Jogendra Nath Eoi v. 
Baldeo Das (4), Ahmad Raza Khan v. Ram 
Lal (>), Inde: pal Singh v. Thakur Din Singh 
(6), Mahipal Singh v. Sarjoo Prasad (7), 
Mahadeo Prashad v. Ramphal (8) and Se- 
cond Oivil Appeal No. 335 of 1928 decided 
by Wazir Hasan, A. C. J., and Pullan, J., 
on the 8th of January, 1929. 

Taking points Nos. 1 and 2 together I 
must state that they do not amount to an 
ouster of the .plaintifís or their prede- 
cessors from the plots in suit. In the mort- 


(2) (1912) A. O. 230; 81 L.J. P.C. 151; 105 T. T; 
36. 


(3) 47 Ind. Cas. 626; 28 C. L. J.437; 58 P. W.R. 
1918; 64 P. R. 1918; 21 M. L. T. 389: 20 Bom. L. R. 
1064; 1919) M. W. N. 1; 9 L. W. 123; 1 U, P. L'R. 
(P. Q.) 8 (P. C). 

(4) 35 0.961; 12 C. WN, 12776 O L. J. 735. 

(5) 26 Ind. Cas. 922; 13 A. L. J. 204; 37 A. 203. 

(6) 78 Ind Cas. 895; 27 O. C. 77; 10 O. L. J. 646; A, 
I. R. 1924 Oudh 266. 

(7) 92 Ind. Cas. 99; 3 O.W. N.100; A.I. R. 1926 
?Oudh 141; L. R. 7 A. (O.) 86; 13 O. L. J. 326. 

.(8) 92.Ind. Oas 685; 3 O. W.N. 186; 13:0, L..J, 55; 

AL, R.1920 Oudh 298. |. = i f 
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gage-deed dated the lst June, 1886, Mansab 
Khan only mentioned the fact that he was 
exempting the plots mentioned abeve from 
the mortgage-deed. It is argued on behalf of 
the respondents that this exemption showed 
clearly that he was in exclusive possession 
ofthese plots and had denied the title of the 
otherco-sharers,in respect thereof. I am 
notinclined to accebt this contention for 
the réason that the fact of mere exemption 
of these plots would not indicate that he 
was in exclusive possession of these plota 
and that, therefore, had become exclusively 
entitled to them, and had power to mort- 
gage themin entirety. Even if he wasin 
exclusive possession that fact would not 
make his possession adverse. It was admit- 
ted by the learned. Advocate for the res- 
pondents that no. higher valuecan be at- 
tached tothe foreclosure decree than the 
mortgage on which it was based. It was also 
admitted by him thatif the mortgage did not 
show adverse possession, the foreclosure 
based thereon could show neither. I may fur- 
ther-point out that the foreclosure decree did 
not cover these plots, nor was any mention 
made of them therein. I, therefore, come 
to the conclusion that the respondents can- 
not be allowed to base their adverse posses- 
sien on the basis of these two facts. 

.As to the fact of mutation in respect of 
these plots standing in favour of Purshotam 
Dass and hisco-sharersI fail to understand 

‘that such mutation can be any indication of 

adverse possession until it is shown that it 
was obtained after a clear declaration to the 
effect that the title of other co-sharers was 
denied. No proof of such a declaration has 
been given by the respondents, and in the 
absence of sucha proof the mere fact that 
these plots were entered in the name of one 
of the co sharers would not entitle him to 
contend that his possession was adverse. 
It hasbeen held in Bharat Prasad v. 
Ganga Bakhsh (9) that mere entry of the 
name of one co-sharer would not be proof 
of adverse possession. 


As to the civil suit brought by Pursho- 
tam -Dass and his co-sharer against 
‘Sahindin I may observe that that fact also 
would not amount to an ouster of the other 
co-sharers It isasettled rule of law that one 
co sharercan maintain a suitfor ejectment 
in respect of the entire property against a 
trespasser. The mere fact that à co-sharer 
brings such a suit can, therefore, be no evi- 
denca that he denied the title of the other 
co-saurers, It is a question arising out of 


(9) '9 Ind. Cas. 425. 
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his exclusive possession; but cannot be. no 
evidence of a denial of thetitle of the other 
co-sharers. The suit brought by one co- 
sharer would in the eyes of law be consider- 
ed for the benefit of the other co-sharers and 
the latter would be entitled to take advant- 
age of such proceedings. I, therefore, fail 
to understand how the suit brought in the 
Oivil Court by Purshotam Dass and his co- 
sharersin respect of a portion of the pro- 
perty in suit can be considered to' be evi- 
dence of adverse possession. b 

As to the sale-deed dated the 27th March, 
1905, executed by Ram Behariin favour of 
Ram Prakash it is enough tostate that the 
deed recited that the share together with 
all the rights appurtenant thereto was be- 
ing transferred thereby, There is not the 
least indication in that deed that the title 
of other co sharers in respect of these plots 
was denied. 

As tothe sale-deeds executed by Ram 
Prakash in favour of the defendants Nos. 3 to 
7it is admitted by the learned Counsel for 
theplaintiffs-appellants that they undoubted- 
ly amount to an ouster of the plaintiffs, 
The argument advanced was, however, to 
the effect that the present suit had been 
brought on the 23rd September,1926, which 


was within 12 years from the date when. 


those. sale-deeds were executed. Under 
these circumstances the defendants-res- 


pondents cannot claim that title had been . 


acquired by them in respect of the plots 
in suit, since their adverse possession for 
12 years before the date of the suit had 
not been established. 

My conclusion, therefore, is that none of 

the facts stated above, on which reliance 
was placed on behalf of the defendants- 
respondents can be considered to have estab- 
lished their adverse possession in regard to 
the plots in suit. : 
. Before finishing this judgment, I may 
point that it was urged on behalf of the 
defendants-respondents that the plot 
actually. exempted was 380 and not 
382, which is actually entered inthe 
mortgage deed' of the Ist June, 1886, 
I think this contention is well founded.’ In 
the deed the area shown opposite No. 382 is 
3 bighas 12 biswas, Turning to the khasra 
I find that the area indicated above is the 
area of plot No. 380 and not of plot No 
382. The  khasrafurther shows that the 
area of plot No. 380 was actually exempted 
from the mortgage of 1886 and not the plot 
No. 352. f 

Since the result of my finding -is that 


the plot No. 380. was actually. exempted. 


AMA 


‘fiom: the ‘mortgage: of-the year 1886, it - 


‘follows that the plaintiff's claim to this plot 
&hould-be decreed to the extent of l anna 5 
: “pies share therein as in the case of the plots 
‘Nos.’ 332, 334 344, and 350. The plot -No. 
‘382° should be considered’ to ‘have been 
‘covered: by - the’ mortgage of 1826 and the 
plaintiffs’ are, therefore, entitled to claim 
“a share to the extent of 6 annas 4 pies in it. 
- “Thè result is that this appeal is accepted 
‘and the -decrees -of the Courts below set 
aside and the plaintiffs’ suit is decreed 
with costs in all the three Courts 
“with this modification that they will be 
given a decree in plots Nos. 332, 334, 344, 
'350 and 380 to the extent of 1 anna 5 
‘pies‘share and in plot No. 382. to the ex- 


tent’ of 6 annas 4. pies share. 
DOG B. : - Appeal allowed. 


' 


"OUDH CHIEF. COURT. . . 
Execution or DEo«EE APPEAL No. 39 or 1928, 
PT . November 2, 1928. i 
` Present:—Mr. Justice Misra and 
a a: Mr. Justice Pullan. 
| Musammat JILAI—O»PPosrrE-PARTY— ` 
. 4 APPELLANT 
REESE: versus 
“ABDUL RAHIMAN AND oTBRERS— ÜBJEOTORS 
i ] — RE8PONDENTR. 
"` Civil Procedure Code (Act V of 1908), ss. $9, 41, 
47, 0. XXI, v. 100— Transfer of decree for execution 
Execution“ carried out and decree returned to 
Original: Court—Objection to execution—Jurisdiction 
of transferee Court—Limitation Act (IX of 1908), 
Sch. I, Arts. 165, 181--Application by judgment-debtor 
for delivery of possession —Limitation—‘Person’; mean- 


ing of. 

A sodium Court to which a decree is transferred 
for. execution ceases to have jurisdiction to issue a 
fresh process for execution after it “has issued a 
certificate under s 41, Civil Procedure Code, and 
returned the decree to the Court which passed the 
decree, it has jurisdiction even after the issue of 
such: a certificate, to decide an objection lodged 
before it in respect of anything done in the course 
of the execution proceedings taken by it.’ [p. 445, col. 
9; p..446, col. 1.) : 

. Shiam Lal v. Koerpal (2), distinguished. ! 

Where a judgment-debtor who has been dis- 
possessed of immoveable property by the decree- 
holder or purchaser at a sale in execution of the 
decree disputes’ the right of the -decree-holder or 
purchaser to dispossess him of such property, his 
remedy is to apply under s. 47, Civil Procedure Code, 
and the limitation appMeable in such a case is that 
prescribed by Art. 181 of the Limitation Act and not 
py Art‘ 165. (0.448, col. L] E 

The word “person in Art. 165 of the Limitation 
Act, although wide enough to include a debtor, is 
not used in any other sense than that of a person 
other than the- judgment-debtor who is authorised 
by (0: XXL, r.: 100, Oivil -Procedure Code, to make 
en application-of that. description... [p: 447, ool. 1.]- 
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Abdul: Karim v. Islamunnissa Bibi (5), Vachali 
Roohini v. Puthalathu Kandi Kombi Aliassan’ (8), 
Rasul Malik Pinjari v. Amina Hanif (T) and Sharfu 
v. Mir Khan (8), followed. ' i 
“Raja Ram v. Itraj Kunwar (4) and Jagan: Nath w. 
Datta (3), overruled, M 
Appeal against an  orderof the Sub- 
ordinate Judge, Gonda, dated : the 2znd 
May, 1928. | : f MERE 
Mr. S. M. Sri-astacas for the Appellant. - 
Mr. Radha Krishna, for the Respondents. 
. JSUDGMENT.—These two sets of 
appeals arise out of execution proceedings 
in one and the same case. The-first . four 
appeals, namely, Appeals Nos 40, 41, 44 and 
45 arise out of four applications filed by 
the objectors respondents under s.-47 -of 
the Code of Civil Procedure and disposed 
ofby the learned Subordinate Judge of 
Gonda by his order dated the 2nd of March, 
1928 The second four appeals, namely 
Appeals Nos. 39, 42, 43 and 46 arise out-of 
a similar set of four objections filed by 
the objectors respondents under ss. 47 and 
144 ofthe Code of Civil Frocedure and 
-disposed of by the same learned Judge by 
his order dated the 2nd of May, 1928. .  . 
_- It is admitted -by the parties that our 
‘decision in the first four appeals will govern 
-the: decision of the second set of four 
appeals p NNNM: 
The facts are that one Bismillah Khan 
owned certain properties some of which were 
situate in the District of Gonda in Oudh 
and others in the District of Bastiin the 
Province of Agra. He died leaving one 
son Mohammad Khan and four daughters. 
After the death of Bismillah Khan his 
son Mohammad Khan entered into: pos- 
session of the entire. property to the exclu- 
sionof the other heirs. On the 16th of 
February, 1915, he mortgaged some of the 
their 


properties to the.respondents or 
ancestors, This was a mortgage with pos- 
session. The objectors respondents are 


the mortgagées in possession under the said 
“mortgage, | A 

On the 13th of July, 1915, the three 
daughters of Bismillah Khan and the heirs 
of the fourth daughter who had died in 
the meanwhile brought four separate suits 
in the Court of the Additional. Subordinate 
Judgeof Basti against Mohammad Khan 
for recovery of their share in the property 
left by Bismillah Khan and the respondents 
to whom some of the property had been 
mortgaged under. the deed ofthe 16th^of 
February, 1925 Mohammad. Koan : con- 
fessed judgment in' that - case and a com- 
promise was arrived at between the plaint- 
iffs in that case and one of the transferees. 


1151..0:1928 ` 
The suits were, however, dismissed against: 
the other transférees on the ground ` that 
the plaintiffs were excluded from in- 
heritance. NEA 

: On the, Lith of July, 1925,-possession was 
obtained in execution - proceedings in. 
respect of the properties decreed to plaint- 
iffsof the four suits - against- Mohammad 
Khan: So far there ° is no dispute The 
plaintiffs also, howeyer,- obtained in exe-- 
cution procaedings possession over the 
properties which had been transferred- by 
Mohammad Khan: and in respect of - which 
the suit of the four plaintiffs had been dis- 
missed againstthetransferees.Thetrarnsferees 
then instituted four different suits in the. 
Oourt oftne Munsif of Utraula, District 
Gondaforrecovery of possession of the propér- * 
tiesof which the appellant had taken-posses- 
sion unlawfully. The suits were dismissed 
by the learned Munsif on.the 12th of 
August, 1926, on the. ground that they were 
not maintainable in view of the provisions 
of s. 47 of the Code of Civil Procedure; 1908. 
This decision was affirmed in appeal by 


the learned Additional Subordinate Judge of ` 


Gonda on the 28thof March, 1927. The matter 
was carried further in appeal to this Court - 
and the decision of this Court will-bé found 
to béreported as Taluqaar Khan-v. Khairul-: 
nis:a: (1) - This Court agreed with. the 


decision of the-Oourts-below that separate : 
suits filed by the - respondents in the Court . 


of the Munsif of Utraula were not main. 
taigable but it held that. the suits should not 
have been dismissed but treated. as objec- 


tions under s. 47 of the Code of Civil Proce- 


dure and directed that the plaintsin those. 
suits should be treated as proceedings under 


such they directed that the objections should, 
be-filed in the Court of the Subordinate 
Judge of . Gondato whcse Court the decree 
had been transferred for execution by the 
Court at Basti. 
The four suits have - now been treated by 
the learned Subordinate Judge of Gonda: 
as applications unders. 47 of the Code of 
Civil Procedure and have been disposed of, 
assuch. . ; ; 

- Two objections . were taken by the ap- 
pellants in the Court below regarding ‘the 
said -objections, they being to the effect- 
that the Court of,the . Sdbordinate Judge - 
of Gonda had no jurisdiction to entertain 
objections under. s.: 47:of the.Code of Civil. 
Precedure. and - that. the: objections were 
barred -by . limitation... The Subordinate 


“(1) 106 Ind, Cas, 133; 4 O. W. N..1045; A. I/Ri'1928* 
Qudh38, | Ur Me oe 
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Judge of -Gonda overruled “both "the con- 
tentions of the appellants and has allowed: 
the objections of the -respondents and the 
present appeals are against the.said order. 

We might also- state that besides the four- 
objections which have been decided by the» 
learned Subordinate Judge of Gonda by: 
his -order dated the 2nd of- March, 1928; - 
and which related. to the property situate? 
in village Baondihar, Parganna : Utraula,: 
District Gonda, four other objections were. 
filed under se. 47 and 144 of the ‘Code of 
Civil Procedure relating to -the property: 
situate in- village Sikhoia Kalan, Parganna. 
Utraula District, Gonda. These ‘objections 
have also been allowed by the learned Sub-.. 
ordinate Judge of Gonda by his orcer ` 
dated the 2nd of May, 1928, which has: 
given rise tothe four appeals Nos. 39, 42, 
43 and 46. 7 

In both sets ofappeals the same conten- 
tions have again now been -urged on behalf 
of the appellants.. We now proceed to deal: 
with each of those contentions. 


"The first contention, as stated , above re- 
lates to the question of jurisdiction. The 
contention put forward on behalf of the ap- 
pellants is to-the effect that the Gonda, 
Court .had no. jurisdiction to deal with 
these. objections since the said Court had’. 
sent back the execution filed to the Court - 
at Basti after certifying under 8, 41 of the, 
Code of Civil Procedure that the decree’ 
had been completely executed. Thé argu-, 
ment was.that the Gonda Court” must be. 
deemed to have been. left with no jurisdic- 


' tion in the execution matter -after , it had ` 


sént.back the decree to. the Court at Basti. ` 


5.41 ofthe Code-of Civil Procedure and “sii 12 SUpport of this contention reliance was ` 


placéd on a ruling of the Allahabad High 

Court reported as Shiam Lal v. Koergal (2)., 
In our opinion this. contention has no force, > 
Although the Court at. Gonda had ceased. to ` 


decree it had not ceased to have jurisdic: 


; tion te decide an“ objection. relating to the 


execution proceedings taken in that. Court. 
Inthe Allahabad case quoted .above the 
point decided was tlat the proper Court to- 
which an application for execution shovld . 
be made is the Court to which a decree is. 
transferred for execution under s. 3s of the’ 
Code of Civil Procedure until the Oourt.to 
which the. decree is transferred issues a. 
certificate .under s. 41 of the Code . and: 
returns the copy of the decree to the 
Original Court, and that after the issue of 
(2) 85 Ind. Oas. 390; 23 ALL, J; 1039; L:R:6 A.:28. 
Civ. A ER: 1925 AH, 179; s: 9 Bu cet iof 
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a certificate the Court to which the decree 
was transferred ceases to have jurisdiction. 
We are ia entire agreement with the pro- 
position enunciated in the said ruling. In 
-our opinion, however, the case cannot be 
considered to be an authority for the 
proposition which is now for decision be: 
fore us. The Oourt at Gonda may have 
ceased to have jurisdiction for the pur- 
pose of issuing a fresh process for execu- 
tion but that cannot mean that the said 
Court has also ceased to have jurisdiction 
to decide an objection lodged before it in 
respect ofanything done in the course of 


the execution ,proceedings taken by it. 


Indeed we have no hesitation in holding 
that that would be the only proper Oourt 
to decide theobjectionin regard to sucha 
matter. We, therefore, hold that the Court 
of the Subordinate Judge of Gonda has 
got jurisdiction to decide the two sets of 
objections lodged by the respondents in 
that Court. . 

The second contention is to the effect 
that these two sets of objections are barred 
by time. Itis admitted that possession 
was wrongly delivered to the appellants 
on the llth of July, 1925, and one set of 
objections was filed on the 7th of Novem- 
ber; 1927, and the other setof objections 
was filed onthe 3rd of December, 1927. 
The contention raised on behalf of the 
appellants is to the effect that Art. 165 
of Sch. I of the Limitatioa Act, 1908, 
applies to both these sets of objections and 
they are'time-barred having been filed after 
one month of the date of the delivery of 
possession, The reply on: behalf of the 
respondents is to the effect’ that Art. 165 
does not apply to the present sets of objec- 
tions and that the able i 
Art. 181 under which three years period is 
allowed. The sole point, therefore, for 
decision is whether Art. 165 is applicable 


or Art. 181. 


On behalf of the appellants reliance is 
. placed on two rulings of the late Oourt of 
the Judicial Commissioner of Oudh, one re- 
"ported as Jagan Nath v. Datta (8) and 
the other as Raja Ram v. ltraj Kunwar 
M behalf of the respondents reliance is 
placed upon the decisions reportedin Abdul 
Karim v. Islamunnissa Bibi (9), Vachali 
Roohini v. Puthalathu Kandi Kombi Ali- 


(3) 6.0.0.4 = 
d. Cas. 137; 17 O. O. 94. 
à E Iud. Cas, 281; 88 A. 339; 14 AL. 401, 
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assan (6), Rasul 1 
Hanif (7) and Sharfu v Mir Khan (8). 

We have heard the Counsel of the parties 
at great length on this question and have 
come to the conclusion that in view of the 
recent decisions of the various High Courts 
in India, the view of law taken by the 
late Court of the Judicial Commissioner 
of Oudh in the two eases quoted above 
must be deemed as incorrect. M 

Article 165 runs as follows :— ; 


Malik Pujari v. Amina. 


Description Period Time from 
of : 














which period 
of = 
ME SN ea begins to, 
application. limitation. mine 
Under the Code of: Civil| Thirty |The date of 
^ Procedure, 1908, ‘by a| days. the dispos- 
person dispossessed of session. - 


immoveable property, and 
disputing the right of the 
decree-holder or purchaser 
ata sale in execution of 
& decree to be put into 
“possession. 











From the wordings of the said Article 
it is clear that it is only applicable to the 
case of an application which is filed under 
the Code of Civil Procedure, 1908, by a 
person dispossessed of immovesble property 
and disputing the right of the decree-holder 
to be put into possession thereof. Turning 
back to the Oode of Civil Procedure we 
find that provision is only made in the 
Code for such an application under O. XXI, 
r. 100. Itis admitted that an application 
under that rule is to be made by a person 
other than the judgment-debtor as is clear 
from the wordings of the rule itself. If, 
therefore, the.application eontemplated by 
Art. 165 is the one mentioned in O. 
XXI,r. 100, itisclear that the applicant 
must be one other than by the judgment- 
debtor. If the judgment-debior wishes to 
fle an objection his remedy is clearly 
to apply under s. 47 of the Code of 
Civil Procedure and the limitation appli- 
cable in such a case would be one provided 
for by Art. 181 of the Limitation Act. 
This is the view taken by their Lordships 
of the Allahabad High Court in Abdul 
Karim v. Islamunnissa Bibi (b) and we are 
in full agreement with the following obser- 


(8) 53 Ind. Cas. 437; 42 M.753; 37 M. L. J. 840; 


10 L. W.410; 26 M. L. T. 297; (1919) M. W. N. 182 


(F.B). 
(7) 68 Ind. Oas. 349; 46 B. 1031; . L. R. 
A. I. R..1922' Bom. 271,; aor cn L » = 


` (8)lLah L, J, 230, ` 
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vation of their Lordships in the said case 
to be found at pages 344 and 345* ;— 

“Now that isa precise and compendious 
description of the right given, and the 
application allowed to ‘a person other than 
the judgment-debtor’ by O. XXI, rr. 
100 and lvl. It certainly applies to such 
an application and there is no other 
provision in the Coge which in the terms 
it employs at all corresponds to it. We 
think it quite certain that when the 
Legislature enacted Art. 165, it had the 
provisions now contained in O. XXI, rr. 100, 
101 in mind. That is to say, it intended 
Art. 165 to apply to such an application. 

“The argument for the view adopted 
in the reported cases, and followed by the 
District Judge in the case, is that the 
words are wide enough. 
judgment-debtor. Separated from their 
context this is true. A judgment-debtor 
is a ‘person’ in such a case as this, 
Moreover, the judgment-debtor in his 
application under s. 47 is complaining 
of the same sort of act as an applicant 
under O. XXI, r. 100 would have to 
complain of. But the- moment it is realized 
that what the Schedule to the Limitation 
Act consists of is an enumeration of suits, 
appeals, and -applicatoins of various kinds, 
and that the language of Art. 165 is 
merely a definition or description, all diff- 
culty as to the use of the word ‘person’ 
‘disappears. In our opinion the word 
‘person’ in that context, although wide 
enough to include a debtor, was never used 
in any other sense: than that of a person 
who~.is authorised. by O. XXI, r. 100 to 
make an application of that description. 

“To, hold ‘otherwise would result in this, 
that ifa judgment-debtor applied to the 
Oourt under O. XXI, r. 100 and adopted 
the language of Art. 165, his application 
would have to be dismissed ‘because he 
is precluded from making an application 
of that description, and yet if he postpones 
applying ` under s. 47 for more than 
‘thirty days the language of the Article is 
to be applied to him. 

"If anything were required, outside the 
context in which the Article is used,to assist 
us to ‘an interpretation of it, we should be 
entitled, indeed in our opinion we should 
be bound, to recognize, that to hold as 
has been held by the District Judge in 
this case involves depriving the judgment- 
debtors for ever of all title to a consider- 
able portion of immoveable property,because 
they did not make a summary application 

"Pages [Wd] 
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with regard to its seizüre within thirty days. 
Such aresult in the case of a person al- 
ready in straitened circumstances appears 
to us to. be something which it is safe to 
assume that the Legislature never intended, 
and which it certainly never enacted in 
direct terms.” . ; 

The view taken in the Allahabad case- 
has also been adopted by a Full Bench of 
the Madras High Court in the decision 
reported as Vachali Roohini v. Puthalathu 
Kandi Kombi Aliassan (0) and by, their 
Lordships of the Bombay High Court 
in Rasul Malik Pujari v. Amina Hanif (1) 
and by their Lordships of the Lahore High 
Court in Sharfu v. Mir Khar (8). We are 
in entire agreement withthe view of law 
taken in those cases. s 

It is not necessary for us to criticise in 
detail the view taken in the two decisions 
of the late Court of the Judicial Commis- 
sioner of Oudh which we have quoted 
above. The case reported as Raja Ram 
v. Rani Itraj Kunwar (4) was considered in 
thecase reported as Abdul Karimv. Islamun- 
nisea Bibi (5). The view followed in the 
former case was based upon two decisions 
one of the Madras High Court reported 
as Ratnam Ayyar v. Krishna Doss Vital 
Doss (9) and the other reported as Har Din 
Singh v. Laehman Singh (10) The for 
mer case has been -overruled in Yaehali 
Rohini v. Puthalathu Kandi Kombi Aliassan 
(6) quoted above and the latter case has 
been dissented from in Abdul Karim v. 
Islamunnissa Bibi (5). 

Weare, therefore, of opinion that the 


‘limitation provided in Art. 165 of the 


Limitation Act does not govern the cases 
of those applications which were filed by 
the parties to the suit as objections to the 
execution proceedings under s. 47 of the 
Code of Civil Procedure. It has already 
been decided by this Courtthat the appel- 
lants being parties to the suit were not 
competent to bring fresh suits and that 
the suits brought by them must be treated 
as objections filed under s. 47 of the Code 
of Civil Procedure. In these circumstances 
Art, 165 cannot be held to be applicable in 
their case and the only Article which could 
be applied is Art. 181. That Article pre- 
scribes a period of three years for an ap- 
plication from the date when the right to 
apply accrues. It is clear that the right 
to apply must be deemed to have accrued 
to the respondents in the present case on 
the 1lth of July, 1925, when possession 

9) 21M. 494;8M L.J. 75. . : 

(10) 25 A, 343; A. W.N. (19008)59, ^. ey 


dig Š . 
was-wrongly .delivered:to the ‘appellants. - 
The present objections were filed in 1927 . 
and are, therefore, amply within limitation. . 
Wa are, therefore, of opinion. that the 'con- 
tentions raised by the appellants as.to- 
limitation must. also be overruled: 

Having decided the two “contentions : 
against the appellants the order of the 
learned Subordinate Judge in . both sets 
of objections must be sfiirmed. 

The appeals, therefore, fail and are dis- 
missed with costs. ` ER E 

-CE 

b. 


Appeal dismissed, si 


. OUDH CHIEF COURT. 

*' Bwcowp Orvir APPEAL No. 354 1928. ; 
per February 4, 1929, 

-. " Present;—Mr. Justice Raza and 
..; + Mr. Justice Pullan. - 

“ RAM ANAND-—PLAINTIFF—APPELLANT © 
4 versus . i 
MURTAZA AND ANOTAER—DEFENDANTS— - 
na RESPONDENTS. . P S 

Second appeal— Finding of: fact unsatisfactory; but 
supported by evidence —Interference—Practice—Ap- 
pellate Court—Credibility of witnesses Opinion, of 
trial Court. E ES PvE 

‘No Court of second appeal can entertain an appeal 
upon any question as to the soundness of the. find- 
‘the Court of first appeal and if 
tobe considered, the decision of 


X 


ings of- fact by. 
there.is evidence X | 
that Court; however unsatisfactory it might be 
examined, must stand final. : "ne ; 

; Where, therefore, there is nothing in the judgment 
ofthe lower Appellate Court leading to the - belief 
that the. opinion of that Court is perverse or contrary 
to reason and the Court appears to have considered 
the ‘evidence carefully and given alegal decision 
upon.it, the decision .cannot be challenged in ‘second 
appeal. , ERU, 

: “Ramratan Sukal-v. Nandu (1), followed, 

"Though the Oourt of first instance has an 
advantage over the Appellate Court In that it can 
See.and. hear .the witnesses, there is nothing to 
preventthe Appellate Court from differing, and the 
greater.experience usually -possessed by the Appel- 
late’ Qoùrt counteracts, to.some extent at least, the 
advantage which the Court of first instance obtains 
from seeing and hearing the witnesses. 

: Appeal against the decree of the Subordi- 

 nate- J udge of Sultanpur, dated the 

16th July, 1928: . 

‘Mr, Aditya Prasad, for the Appellant. 

Mr. Ghulam Hasan and Dr; Zafar Husain 
for the Respondents. | 

-JUDGMENT.~This second appeal 
relates to a case in which a Kasaundhan 

. Bania- claims. restitution of conjugal 
rights -with a woman whois now said to 
have:: married: a. Muhammadan.- In. the, 
grounds of appeal great stress is laid. on 
fact that the lower Appellate Court recorded 


RAM ANAND f$. 


* Oourt 


MURTAZA T 1151. 9; 1925! 
a- finding that dharauwa. marriages are not - 
recognised amongst 'Kasaundhan Banias ` 
and it.is possibly on account ofthis ground 
of appeal that this appeal has been ad- 
mitted. We find that it is unnecessary, and : 


: indeed impossible for us, to consider this 


question at all. The lower Appellate Court . 
found, after examining the evidencë of allthe 
witnesses, at the bottom of page 20 of our: 
book, that no marriage is proved to have: 
taken place between the plaintiff and the 
defendant No. 2. This was aquestion of fact 
and the only. evidence adduced in. sup- 
port of it was the evidence of the witnessés 


: which the lower Appellate Court disbeliev- . 


ed. In: appeal we have been asked to 
hold that the opinion of the Munsif - should ` 
prevail because he had the opportunity of 
seeing and hearing the witnesses. It is~ 
true that the Oourt of first instance has: 
an advantage over the Appellate Court in 
that itcan see and hear the witnesses; but ` 
there is nothing to prevent an Appellate 
‘from differing, and the greater. 
experience usually possessed by the Appel- 
late Court counteracts, to some extent at: 
least, the advantage which the. Oourt .of^ 
first instance obtains from seeing and 
hearing the. witnesses. The law was laid: 
down by their Lordships of the Judicial : 
Committee in the caseof Ramratan Sukal : 
v.. Nandu (1) and no subsequent decisions: 


ir. of their Lordships have diminished the word: 


of that ruling. It was there held that "no: 
Court of second appeal ean entertain an' 
appeal upon any question as to the sound: 
ness of : findings of fact by the Court. 
of first appeal, and if there is evidence- to 
be considered, the decision of that Court, 
however- unsatisfactory it might be,if ex- 
amined must stand final" There ‘is nothing: 
in the: judgment of the Court below 
which leads us to the belief that his opinion: 
is perverse or contrary to reason. He-ap- 
pears.to have considered the evidence care- 
fully and given a legal decision. upon it. 
That being so the. decision cannot be: 
challenged in second appeal. We, there-- 
fore, dismiss this appeal with costs; but we. 
wish to say that we do not record any 


: finding on the controversial matter raised- 


in the appeal, namely, as to whether: 
Kasaundhan Banias practise marriage by: 
dharawwa, We do not wish to go into: 
thé question of custom at allas itis not 
necessary for the decision of the appeal. 
-8. H... : Appeal dismissed, . - 
(1) 19 O. 249; 19 L A: 1; 6 Sar. P. C. J. 119 (P. O). 
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ALLAHABAD HIGH COURT. 
Scone U1vIL APPEAL No. 1114 or 1997. 
FsBRUARY 11, 1929, 
Present:—Mr. Justice Ashworth. 
HANS RAJ—PLAINTIFF—APPELLANT 
versus ` ` . 
SURJA AND OTHERS— DEFENDANTS — 
RESPONDENTS. 
Co-sharers—Co-sharee in possession of less, than his 


` share—Right to claim damages from others. 


Where there is a certain area held in co-tenancy 
and the area enjoyed by one co-tenant roughly 
corresponds to the area to which he would be 
entitled by a strict division of the total area accord- 
ing to shares, he is not entitled to ask for damages, 
because the area possessed by him is slightly smaller 
es that which mathematical division would give 

m 


Second appeal from a decree of the 
Additional Subordinate Judge, Buland- 
Shahr, dated the 7th of March, 1927. 

Dr. N. C. Vaish, for the Appellant. 

Mr. Panna Lal, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by Hansraj, 
. plaia iff-appellant, against hiscousins for 
damages in respect of a certain 5 bighas L 
biswa, 6 biswansis of a tenancy holding 
which the defendants are said to have 
cultivated over and above the area in the 
holding to the possession of which they are 
entitled. The plaint set forth that one 
Madho Singh had three sons, and that the 
plaintiff was the son of Sheo Sahai. The 
other defendants were sons of Ganga 
Bakhsh and Har Bakhsh. It went on to 
say that there was an occupancy holding 
belonging to all three brothers, that the 
plaintif inherited his father's rights as a 
co-tenant and as such was entitled to bein 
possession orto enjoy the profits of 18 bighas 
7 biswas and 7 biswansis, whereas he had 
only been allowed to cultivate 13 bighas 
6 biswas. He, therefore, asked for a sum of 
Rs, $55 as remuneration for three years in 
respect of the land in the possession of 
the defendants. The suit was resisted on 
the ground that Madho Singh had five 
sons, not only three, and that the occupancy 
tenancy was acquired by all the five 
brothers. Of these five brothers Sheo Sahai 
was separate, but the other four brothers 
formed two and not four units inasmuch 
as the second brother wasjoint with the 


fourth and the third with the fifth. Hence . 


when Sheo Sahai died the plaintiff got a 
‘one-third share, but he got nothing else 
when two of the three brothers died 
without issue, these two brothers’ share 
going to the two brothers with whom they 
were respectively united. 

The trial Court accepted the plaintiff's 


29 


HANS RAJ Y, SURJA. 


.that the four brothers 


449 


contentioi and decreed damages but not 
to the amount claimed. In appeal to the 
Subordinate Judge the lattercameto a 
finding that there were five brothers, and 
on this finding held that the plaintiff was 
only entitled to a one-fifth share of the 
tenancy. He relied on theoral evidence 
of the defendants, supported: as it was to 
some extent by a khatauni, to which he 
referred although the document was not 
produced as evidence in the trial Court. 

In this second appeal the first point 
taken is that thelower Appellate Court 
was not entitled to take the khatauni of 
1859 as evidence without recording reasons 
thereof. This objection,in my opinion, 
fails. It was not a case of the Oourt 
accepting evidence filed in the Appellate 
Oourt by the defendants, but it appears 
that the trial Court itself chose to refer to 
the khatauni. Any way the question whe- 
ther the Oourt was justified in using the 
khatauni has no importance in view of my 
findings below, 

A second plea is that even if the khataunt 
be accepted, the plaintiff's share must be 
deemed to have been one-fourth and not 
one-fifth. The argument on which this con- 
tention is based is that the khatauni of 1859, 
which showed the existence of a fourth bro- 
ther Surja, shows that all the four brothers 
entered then were entered as non- 
occupancy tenants. Even then if Surja 
survived until the non-occupancy tenancy 
matured by lapse of time into an occupancy 
tenancy the khatauni only is evidence of 
four co-tenants, The reply of the respon- 
dents to this argument is that the whole 
case Of the plaintiff was based on the 
allegation of there being only three 
brothers, and once this contention was 
disproved, as it was by the khatauni, his 
whole case must fail. 

I do not find that the plaintiff's case as 
set forth in the plaint rested on there, 
being only thiee sons of Madho, but it did 
rest on the allegation that only three sons 
had acquired occupancy rights and that was 
all that was necessary for the purpose of 
the plaint. The khatauni does not prove 
entered therein 
became occupancy tenants. 

At the same time, this Court is entitled 
to uphold the general finding of the lower 
Appellate Court on different grounds, pro- 
vided thatit confines itself to the evidence 
on the record. There appears tobe no 
reliable evidence to justifyit being held 


-that the plaintiff had a one-third share- 


There can be no doubt that there werg 
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more than three” brothers, Whether any 
‘one brother was united with any other 
brother in such a way that onthe death 
‘of one of them his share went to the 
children of his united brother and not to 
any other brother or the children of any 
other brother is not proved. Noris there 
any prima,facie presumption in the 
matter. This being so, the plaintiff was 
‘bound to show that his area was defective. 
"The lower Appellate Court has dismissed 
the suit on a fiading that the plaintiff was 
only entitled toa one-fifth share. I hold 
that the suit should have been dismissed 
"on the finding that the plaintiff had not 
made out his ĉase for being entitled toa 
larger share. Even if we infer from the 
khatauni that there wére four brothers, and 
four brothers only, who acquired the 
occupancy right, the plaintiff's share would 
‘be very slightly bigger than that which he 
holdsat present. Where there is a certain 
area held in co-tenancy and the area 
enjoyed by one co-tenant roughly 
‘corresponds to the area to which he would 
be entitled by a strict division of the total 
area according to shares, I hold that he 
is not entitled to ask for damages, because 
the. area possessed by him is slightly 
smaller than that which mathematical 
division would give him. It may well be 


that the’ circumstances of the holding did . 


not allow a strict apportionment, I dismiss 
‘this appeal with costs. 
A, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sroonp Orvru ArPEAL No. -662 or 1926. 
February 20, 1829. 
Present:—Mr. Justice Banerji and 
. Mr. Justice King. 
` JIWAN SINGH-—DEFENDANT— APPELLANT 

versus 
DALIP SINGH-—PrariwNTiFF AND RATAN 
^" RINGH ANporHERS—DEFENDANTS— 
RESPONDENTS 

Evidence Act (I of 1872), s. 68—Document required 
to be attested by law— Mode of proof. 

A document which is required by law to be attested 
cannot be proved by merely calling the scribe and 
getting the signature ofthe executant identified by 

im 


Under s. 68 of the Evidence Act such a document 
can be used.as evidence only if one of the attesting 
. witnesses is called or if no such witness is alive, by 

he other means get out in the” following sections of 
ghe Evidenco Act, 
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Second appeal from a decree of the Addi“ 
tional Subordinate Judge, Bulandshahr, 
dated the 5th January, 1926. 

Mr. A.Sanyal,for the Appellant. : 

Mi, S. N. Mukerji, for the Respond- 
ents. 


JUDGMENT.—This is a defendant's 
appeal. 3 

The suit out of which*this appeal arises 
was filed by oneDalip Singh, a purchaser 
of a mortgage dated the 6th of January1912, 
executed by the father of defendants Nos. 1 
to 5, in favour of defendant No. 6. 


Defendant No. 7 held a subsequent 
mortgage and put up the property . for sale 
in execution of his mortgage. Defendant 
No. 8 bought the property at the sale 
at the instance of Niranjan Sarup, defend- 
ant No. 7. 

Plaintiffs claimed a sum of Rs. 626 as due 
on the mortgage of the 6th of January, 
1912, the amount of the mortgage money 
being Rs. 65. Twelve years having elapsed 
since the date of the mortgage the plaintiffs 
claimed that a bond dated the 27th of March, 
1914, acknowledged the mortgage in suit 
and they, therefore, claim that the suit 
though filed on the 6th of March, 1925, was 
not barred by limitation, The two lower 
Oourts have repelled the contention of 
defendant No. 8 that the claim was barred 
by limitation. DefendantNo. 8 hascome up in 
appeal before us and itis contended by the 
learned Counselfor theappellsnt that the 
plaintiffs' claim is barred by time as the 
document dated the 27thof March, 1v14, 
not having been proved according to law, 
was not admissible in evidence. It is not 
denied that the document of the 27thof 
.Mareh, 1914, wasa mortgage deed and thus 
itwas a document which for its validity 
‘had to “be attested. The contention of 
Jiwan Singh was repelled by the learned 
Subordinate Judge in appeal on the ground 
that “under the present prevailing practice 
and law the evidence of Ram Chandra to 
prove the execution of the deed by Zaharia 
was enough and sufficient to prove the 
deed", The learned Advocate for the 
respondents is unable to refer to what the 
learned Subordinate Judge calls the 
present prevailing practice, nor can he refer 
to any law which lays down that to prove 
a mortgage-deed you have only to call the 
scribe and thescribe has only to identify 
the signature of the executant. Section 68 
of the Evidence Act, in our opinion, lays 
down thata document which is required 
bylaw to be attested cannot be used as 
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evidence until one attesting witness has 
been called, or, ifno attesting witness is 
alive, by other means set out in the follow- 
ing sectionsof the Evidence Act. In this 
cass no attempt was made to prove the 
document by either calling in an attesting 
Witness, Or even putting any question to 
Ram Ohandra regarding the attesting 
witnesses or attestation. We are, therefore, 
of opinion that the plaintiffs’ suit is barred 
by limitation and that this appeal must 
succeed. 

We dismiss the plaintiffs’ suit with costs 
throughout. : 

A, Suit dismissed. 


ALLAHABAD HIGH COURT. 
Sgoonp Orvit Aeegin No. 408 or 1927. 
December 18,1928. ; 
Present:—Mr. Justice Niamat Ullah. 
MIHI LAL—PLAINTIF£—A PPELLANT 
versus 
SONI RAM AND orBERS—DEFZNDANTS— 
: RESPONDENTS. 

Limitation Act (IX of 1908), s. 19—Mortgage—Swit 
for redemption—Acknowledgment of subsisting liabil- 
tty—Presumption that mortgage was not barred on 
date of acknowledgment. 

Where an : 
couched in language not amounting to. an admission 
as regards the time when the mortgage was-made, 
the mortgagee who relieson such acknowledgment 
must furnish evidence aliundi to prove that his 
" right of redemption subsisted when the acknow- 
ledgment was made. But where the acknowledg- 
ment relied on is not only such an: acknowledgment 
as'is réquired by s. 19 of the Limitation Act but 
goes further and contains au admission in un- 
equivocal terms that the mortgagor's right subsist- 
ed till the date-ofthe acknowledgment, the mort- 
gagor. should be deemed to have established that the 
mortgage had ben made sometime within sixty 
years before the date of such admission. [p. 452, col, 


“Kamla Devi v. Gur Dayal (1), followed. 

Second appeal from a decree of the 
Additional Subordinate Judge, Muttra, 
dated the 28th of October, 1926. 

Mr. Ambika Prasad, for the Appellant, 

Mr. S, C. Das, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit brought by 
him for redemption of a mortgage alleged 
to have been executed some time before the 
year 1258 Fasit, corresponding to 1850 A. D, 
The plaintif is the representative-in- 
interest of the alleged mortgagor 
and the defendants are thoseof the mort- 
gagee, one Musammat Jal Kuawar, wife of 
Umrao. The mortgaged property consists 


MIHI LAL V, SONI RAM, 


acknowlsigment of a mortgage is” 
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of 4 bighas 9 biswas land situate in 
village . Parsoli, District Muttra. The 
principal sum secured by the mortgage 
is said to be Rs. 16 only. . 

The defendants denied the plaintiff's 
right to redeem, Both the Oourts below 
have found that the fact of mortgage and 
all the terms thereof as alleged by the 
plaintiff-appellant bave been established 
by evidence. That finding has not been 
and cannot be questioned on second appeal 
before me. The only question, on which 
the plaintiff's right to redeem ‘depends, is 
one of limitation. The Oourf of first 
instance held that the suit is within time 
having regard to two acknowledgments 
made by the predecessor-in-interest of the 
"defendants, one in the year 1258 Fasli and 
the otherin 1285 Fasli. The lower Appel- 
late Court so far agreed with the Court of 
first instance that if the mortgage was 
effected within sixty years before the first 
acknowledgment of 1258 Fasli, the suit is 
within time. It also agreed with the Court 
of first instance that certain attestations of 
entries in the khewat made by the mort- 
gagee in the year 1258 Fasli and 1285 F'asli 
constitute valid: acknowledgments, But 
it held differing from the Oourt of first 
instance that the plaintiff failed to establish 
that the mortgage was effected at any time 
within sixty years before the first. acknow- 
ledgment. It, therefore, dismissed the 
suit. The plaintiff has preferred the 
present second appeal. It has been 
contended by the learned Counsel ‘for the 
appellant on the authority of Kamla Devi 
v. Gur Dayal (1) that the burden of proving 
the exact date of mortgage, being peculiar- 
ly within his knowledge lies on the mort- 
gagee, who has failed to establish it by 
evidence’and that the suit should have been 
deemed tobe within time. I am unable to 
accept this contention. The case quoted by 
him proceeds on the ground that the mort- 
gagee in thatcase was in possession of the’ 
land in dispute under a written mortgage 
deed, which was presumably in his posses- 
sion and that by the production of the 
mortgage deed he could set the controversy 
at rest. in thecase before me the transac- 
tion of mortgage in question appears to 
have been entered into orally. Therefore, 
the ratio decidend? of ‘that casa cannot ba 
applicable to this case. 

.Another argument advanced by tha 
learned Counsel for the appellant has, in 
my opinion, considerable forca. He. 


(1) 91 Ind. Cas, 283; 17 A. L. J, 320, 


e 
452 , 
ċontends that thé entries of the khewats, 


“which the mortagagee attested in the years 


1258 Fasli and 1285 Fasli, not only save 
limitation as acknowledgments but amount: 


. also to a clear admission by the mortgagee 


that the mortgage had been made within 
sixty years before 1258 Fasli, The entry 
made in 1258 Fasli runs as follows:— 

' “Musammat Jal Kunwar, wife of Umrao, 
mortgagee of the property of Gobind, 
Lachmi, Khamani, Buddha and Baldeo, 
sons of Girja in equal shares, which 
according to the attestation of the parties 
is mortgaged on an oral agreement for 
Rs. 16 and is redeemable atany time when 


' the mortgage money is paid up". - 


: ` The entry of the khewat made in -1285 
Fasli runs thus:— i 
: “Musammat Jal Kunwar............... mort- 


gagee of the property belonging to the 
following persons, Gopal and others, 
mortgagors in lieu of Rs. 16 entered in the 
Settlement file". 


‘These entries were attested by Musammat 
Jal Kunwar, the mortgagee. It is conceiv- 
able that there may be an acknowledgment 
couched in language not amounting to an 
admission as regards the time when the 
mortgage was made. In such a case the 
mortgagor must furnish evidence aliundi 
to prove that his right of redemption 


‘subsisted when the first acknowledgment 


was made But where the acknowleugment 
relied on is not only such an acknowledg- 
ment as is required by s. 19 of the Limita- 
tion Act but gues further and coutaing an 
admission in unequivocal terms that the 
mortgagur's right eubsisted:till une date of 


. the ackuowledgment, the mortgagor should 


be deemed to have established that the 
mortgage had been madesume time within 
sixty years before the date ot such adinis- 
Bien. [ne conduct of Musammat Jal 
Kunwar as suown by her attestation of the 
entries made in the year 1285 Fash can be 
explained only on the hypotuesis that the 
Mortgage under which she held nad been 


made witnia sixty years before 1258 Fasit. 


If it had been mage more than sixvy years 
béfore tnat date, she wouli nave opjected 


to beingrecorded as a mortgagee and to 


Gopal and others being recognised as 
owners. The implication arising trom the 
entry and her attestation is prima facie 


: evidence ofsubsiating title of the mortgagors 
‘and .the suit having been ad.uictedly 


brought within sixty years from the second ' 
acknowledgment cannot be considered to be 
time-barred, The Full Bench case reported 


SURJAN LAL V, EMPEROR. 


-accessories of otor, l 
that the Municipality is prepared te admit 
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as Daia Chand. v. Sarfaraz (2) especially 
the judgment of Pearson, J., supports this 
view. . 

In the view of the case whichI take this 
appeal must be allowed. The decree of the 
lower Appellate Court is set aside and that 
ofthe.Court of first instance is restored. 
The plaintiff-appellant will have her costs 
in all the Courts from the defendants-res- 
pondents. ; : 

Let afresh decree be prepared allowing 
the plaintiff to pay the mortgage money 
within six months from to-day and directing 
sale of the mortgaged property in default of 
payment within that period. . 

A. Appeal allowed, 


(2) 1 A, 117 (F. B.). 


ALLAHABAD HIGH COURT. 
OmiMINAL Revision No. 821 oF 1926. 
January 30, 1929. 

Present :—Mr. Justice Dalal, 
SURJAN LAL-—APPLIOANT 
versus 
EMPEROR TurovGH 185 OHAIRMAN 

MUNIOLPAL BOARD or J HANSI— 

: ' OPPOSITE Party. 

U.P. Municipal Account Code, s. 182 (14), (16)— 
Parts of motor car— Exemption from octroi duty. 

Parts of the machine of a motor car are exempted 
from octroi duty undersub.s. (14) of s. 132 of the U. P. 
Municipal Account Code. . : 
- Persons subject to taxation are entitled to claim 
exemption under any head under which such exemp- . 
tion can be claimed. 
|. Oriminal revision from an order of the 
Sessions Judge, Jnansi, dated the 23rd of 
July, 1928. hee ce 

Messrs. Iqbal Ahmad and Man Mohan 
Banerji, for tne Applicant. 

The Assistant Governmént Advocate, 
Dr. M. Walwllah,for the Orown. 

Dr. N C. Vaish, for the Opposite Party. 

JUDGMENT.—I do not agree with 
the -opinion of the learned Sessions 
Judge. Tne applicant has been convicted 
of bringing out the limitsofthe Jhansi 
Municipal Board certain parts of a motor car, 
without having paying octroi duty. The 
learned Judge held that these parts were 
chargeable with duty, becausé under gub-8. 
(16) of’. 1320f the Municipal Account Oode, . 
motor cars complete are exempted from . 
payment of octroi but not paris and 
motor cars. This. means 
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a camel but. willstrain at gnat, On be- 


half of the accused it is argued that he. 


can obtain exemption under sub-s. (14), 
which exempts from octroi duty machinery 
and its component parts. Machinery is 


defined .as a machine or a set of machines 


to be worked by electric, steam, water, 
fire or other power not being manual or 
animal labour. The machine of a motor 
car will certainly be included under this 
head together with its component parts. 
The argument of the learned Judge, how- 
ever, was and it has been put before this 
Court in greater detail by the learned 
Assistant Government Advocate that as 
motor car has been specifically mentioned, 
we must not look at the other heading 
of machinery. This method of looking 
only atone portion of the Municipal Code 
and closing one’s eyes at any other por- 
tion is a fanciful. method of interpreting 
rules. A water tight compartment rule 
cannot bea correct one for interpretation 
Persons subject to taxation are entitled 
to exemption under any head under which 
such exemption may be claimed. It is 
true that as the parts of motor cars are not 
exempted from duty, the curious result 
will follow that parts of the body of a motor 
car will be liable to duty but parts of the 
machine of a motor car being’ exempted 
under sub-s, (14) will not be. I hold that 
such parts are not liable to duty. 

All the revision applications shall -be 
‘considered in accordance with this rule 
In this Revision No. 821 acylinder head 
was imported. This is clearly partof a 
machine and exempted under sub-s (14). 
I set aside the conviction and sentence 
and order the fine if any recovered to be 
refunded. . i 

A. Application allowed. 





ALLAHABAD HIGH COURT. 
O:vit Revision No. 51 oF 1928, 
Apr 116, 1928. | 
Present; —Mr. Justice Dalal. > 
ALI MOHAMMAD —PLAINTIEF—APPLI- 
z OANT 


` versus 5 
JAGANNATH PRASAD—DEFENDANT 
ET Oppostts PARTY. 

. Stamp Act (II of 1899), ‘ss. 18, “835—Acknowledg- 
ment executed -in Native State-—Omission to pay 
stamp duty within three months—Admissibility of 
acknowledgment TX 

An acknowledgment chargeable with a duty of 
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one anne which is executed quiside British Indig 
must be stamped within. three months after it -has 
been first received in British India and ifit is not 
stamped within that time it cannot be admitted in 
evidence. The proviso as to payment of duty and 
penalty does not apply to such an instrument as it’ 
is chargeable with a duty of one anna only. 

Amina Begam v. Nawab of Rampur (1), distingue , 
ished. 

Uivil revision from an order of the 
Judge of the Court of Small Oauses 
Cawnpore. i ` 

Mr. N. C. Vaish, for the. Applicant, . 

Mr. Uma Shankar Bajpai,tor the Opposite 
Party. i 


JUDGMENT.--A suit instituted on 
5th January, 1927, wasalleged to be within 
time by reason of an acknowledgment of 
15th March, 1925 The question then arose 
whether that acknowledgment was admissi- 
ble in evidence. It was executedin the 
Gwalior territory at Ujjain and & one anna 
stamp of the Gwalior state affixed thereto. 
The account book was produced in British 
Court at Cawnporeon 5th January, 1927, 
but not stamped till more than three 
months afterwards. Under s. 180f the 
Stamp Act every instrument chargeable 
with duty executed out of British India and 
not being a Bill of Exchange, cheque or 
promissory note, may bestamped within 
three months after it has been first receiv- 
ed in British India: Inthe present case 
the stamp duty was not paid within time. 
and under 8.35 of the Act the acknowledg- 
ment shall not be admitted in evidence for 
any purpose by any Court of Law. The: 
proviso a8 to payment of the duty and 
penalty does not apply asthe instrument 
was chargeable with a duty of one anna’ 
only. | : ' 
-- The learned Counsel for the plaintiff-ap- 
plicant referred to the case of Amina Begam ` 
v. Nawab of Rampur (1). Inthatcase an 
unstamped promissory note was admitted 
in evidence, because under the law of 
Rampur no stamp duty was leviable. Sub-. 
sequently when produced in a British vourt 
it was duly stamped ac ording to British 
Law. For one thing, the document was a’ 
promissory note to which s 19 of the Act 
would apply and not 8.18. There is no 
statutory period of three months in cases 
falling under s. 19. In the ruling cited 
there was no discugsion as to stamp duty 
leviable in British India, . When the 
promissory note was sued upon, the stamp 
duty of British India was affixed thereon. 
As the acknowledgment was not admissible 
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in evidence, the suit was time-barred and 
was rightly dismissed, 
The next argument was that some of ihe 


items of account were within time from the 


date ofthe institution of the suit. The 
lower Court,however, stated that no attempt 
was made to prove those separate items. 
A statement in the written statement was 
placed before this Court. That statement 
however, did not amount to an admission of 
the items of account mentioned in the 
plaint. - - 7 

I dismiss the application with costs. 

A, ük | Application dismissed. 


ALLAHABAD HIGH COURT. 
Szconp Orvin Apprat No. 40 or 1926. 
-April 30, 1928, 
Present:—Mr. Justice Bennet. 
SHRI DHAR AND ANOTHER—PLAINTIFFS— 

i APPELLANTS 


versus E 

Rao Saheb UDAIBIR SINGH JUDEO— 

os DEFENDANT— RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 198—Suit for 
ejectment in Revenue Court—Rival landlord implead- 
ed as party—Subsequent suit by rival landlord in 
Civil Court, competency of—Civil Procedure Code 
(Act V of 1908), s. 11—Res judicata—Finding that 
property is not grove, whether res judicata—Jurisdic- 
tion of Court. 

Where a third person claiming to be the land- 
lord, has been impleaded in a suit for ejectment in 
a Revenue Court, whether unders, 198 of the Agra 
Tenancy Act or under O, I, r.10, Civil Procedure 
Code, the decision of the Court wil not bar the 
right ofthe person added as defendant to establish 
his title bya suitinthe Civil Court. 

: A finding that a piece of land was neitlter agricul- 
tural land nor a grove ir 1921 cannot operate as 
res judicata in a subsequent suit in which the 
question is whether ‘the occupant had acquired the 
rights of a grove holder in 1924. 
. The decision of a Revenue Court cannot operate 
as res judicata ina subsequent suit ina Civil Court 
where the Revenue Court is not competent to try the 
second suit. 

“Second appeal from the decree of 
the District Judge, Jhansi. 


Mr. S. N. Gupta, for the Appellants, 
Dr. K. N. Katju, for the Respondent. 
JUDGMENT,.—This is a second appeal 
by the plaintiffs-appellants against an 


order, in appeal, of Mr. Norton, thelearned 


" District Jndge of Jhansi, dismissing the 


suit of the plaintiffs for possession of a 
grove No. 704 of Mauza Kuthonda in 


. Jalaun District, The sole ground on which 


thelower Appellate Court has proceeded is 
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that the matter is res judicata between th 

parties cn account of previous litigation in 
the Revenue Courts. The previous litiga- 
tion consists of a suit-for ejectment brought 
by the present respondent Rao Sahilb 
Udaibir Singh against one Mulu as his non- 
occupancy tenant of less than 12 years 
standing. The present respondent granted 
& lease to Mulu and if the same year in 
which he granted the lease he brought a 
suit for ejectment against Mulu. That 
suit for ejectment was dismissed by the 
Assistant Collector but was decreed in 
appeal by the Commissioner on July 12, 
1922. During the pendency of the suit in 
the Court of the Assistant Collector the 
present appellant applied to be madea 
party. The Revenue Record is not before 
this Court but itappears to me that the 
Assistant Collector allowed the name of 
the present appellant to be added as a 
defendant on the analogy of the provisions 
of s. 198, Act II of 1901. The plea of Mulu 
was that he was looking after the land asa 
grove on behalf of the present appellant who 
was his master. Section 198, Act II of 
1901, allows a third party to be added if 
the alleged tenant pleads that he is a tenant 
of that third party. In the present case 
the alleged tenant did not plead that he 
was tenant of the third party but that he 
was the eervant of third party. It would 
also have been possible for the Revenue 
Court to have added the present appellart 
88 & party under the general provisions of 
the Civil Procedure Code, O I,r. 10. But 
whether the the Revenue Court purported 
to act unders. 198 0f ActII of 1901 or 
under the general provisions of the Civil 
Procedure Code I consider that sub- 
s. (2 ofs. 1£8 would limit the deci- 
sions of the Revenue Court in so far 
as such decisions concern the rights of 
the person added as a defendant. That 
sub-section states: : 


“The decision of the Court on such ques- 
tion shall not affect the right of any pereon 
entitled to the rent of the holding to 
establish his title by suit in the Oivil 
Court," 


The next point to which attention may 
be invited is that the plea of the present 
appellants that they have the rights of a 
grove-holder in this number as against 
the present respondent who is the izemindar 
ofthe entire village, was not one of the 
three issues framed by the Assistant 
Collector. Those three issues were: 

(1) Whether the relation of landlord and 
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tenant exists between the plaintif and 


defendant No. 1 (i.e. Mulu)? 

(2) Whether the land in suit is agricultural 
land or grove ? 

(3 Whether the plaintiff.is entitled to 
eject the defendant (meaning. Mulu, 
defendant No. 2) ? - 

The third pointto which attention may 
be invited is that the learned Commissioner 
specifically states in his judgment in 
appeal : 


“Regarding issue No, 3I find that appel- 


lant is entitled to eject Mulu, respondent 
No. l who is his tenant. But he is not 
entitled under the Tenancy Act to eject 
Shridhar and Ramdin who appear to be 
trespassers and not tenants.” 

It was argued for the respondent that on 
issue No. 2 the learned Commissioner 
found : i 

"[find that the land in suit is neither 
agricultural land nor a grove." 

But such afinding in regard to the state 
of No 704 in the year 1921, cannot possibly 
be res judicata in the present suit which is 
whether the appellant had got the rights 
of a grove-holder in No. 704 in 1924. 

The fourth point to which attention 
should be directed is that under s. 
11 of the Civil Procedure Code, the issue 
which is res judicata must have been 
decided “in a Court competent to try such 
subsequent suit." The Revenue Courts 
are not competent to try the present suit. 
Therefore, the finding of the Revenue Oourt 
cannot amount to res judicata. The learned 
Oountel for the respondent admitted that 
the finding of the learned District Judge 
that this suit was barred by res judicata 
could not be upheld. He advanced the argu- 
ment that the suit of the plaintiff appellant 
might be barred by estoppel because 
decree if granted to him .wouid affect the 
decree granted by the Revenue Courts. 
It appears to me that. the decree granted 
by the Revenue Court was merely that Mula 
should be ejected from No. 701. A decree 
granted to the plaintiff in the present Suit 
would not in any way affect the decree 
granted by the Revenue Court on appeal. 
Accordingly I allow the appeal with costs 
and remand the suit for decision by the 
lower Appellate Court on the other issues. 

A. . Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Szoonp CIVIL APPEAL No. 1784 or 1926. 

; 2 January 23, 1929. 

: Present:—Mr. Justice Sulaiman and 
Mr. Justice Kendall. 
ZALIM SINGH AND ANOTHEg—DEFENDANTS 
— APPELLANTS 


. versus . 
REGHUNANDAN AND OTHE :8— PLAINTIFFS 
— RESPONDENTS. - 

Agra Pre-emption Act (XI of ee 39, Ê, 
Village consisting of several mahals—Custom of pres 
emplion recorded in Wajib-ul-araiz of some mahals— 
No presiumption of existence of such custom in other 
mahala. : 

Itcannot be presumed from the . fact thatthe 
wajib-ul-araiz of some of the «mahals ofa village 
recorded a custom of pre-emption, that the wajib-ul- 
arz of the parent mahal or village must also have 
recorded asimilar right. a OG - 

Where a village is composed of several mahals;-the 
mere fact that the right of pre-emption is, recorded 
in the wajib-ul-araiz of some of the villages is not 
sufficient for recognising such a right in other mahals, 
in the wajib-ul-araiz of which the rightis not 
recorded. : 

Second appeal from a decree of the 
Additional District Judge,  Cawnpore, 
dated the 29th of June, 1926, reversing that 
of the Second Additional SubordinateJ udge, 
Oawnpore, dated the 30th September, 1925. 

Dr. K.N. Katju and Mr. S, N, Seth, for 
the Appellants. 

Messrs. P. L. Banerji and R. K. Malaviya, 
for the Respondents. f 

JUDGMENT.—This :.2 defendants’ 
appeal arising out of a suit for pre-emption. 
The first Court dismissed the claim, but 
on appeal the lower Appellate Oourt has 
decreed it, holding that there isnoright of 
pre-emption in the mzhal in which the 
property is situated. There are three mahals 
in this village Wajib-ul-araiz for all the 
three mahals have been produced and only 
two record aright of pre-emption, andthe 
third mahal in which the property sold is 
situated does not record any right of pre- 
émption at all. It only states that it is 
owned by a single proprietor. . 

It is quite clear’ that the Act being 
applicable to the village in question, s. 3 
allows the right of pre-emptions only in 
accordance with the provisions of this Act. 
Under 8.5 a right of pre-emption is to be 
deemed to exist only in mahals or villages 
in respect of which any wajib-ul-arz 
prepared prior tothe commencement of 
the Act records acustom contract or declara- 
tion. No wajib-ulare prepared of, the 
mahal in question records any such right. 
Thus there is no Record of Rights in respect 
of the areacovered by this mahal which 
contains any such declaration. In our 
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opinion the mere fact that there are wajib- 
‘ul-araiz for other mahals would not be 
-Bufficient to allow ofa right of pre-emp- 
tion inthis mahal. 

No earlier wajib-ul- are of the village be- 
fore there was a partition has been pro- 
duced: in this case. The lower Appellate 
Oourt thought that because the wajib-ul- 
araiz of the other two mahals recorded 
similar customs, the wajib ul-arz of ihe 
parent mahals or village mustalao have 
“recorded a similar right. In our opinion 
~ such a presumption is by no means 
justified inasmuch as it is quite possible 
that the entry of sucha right was made 
' for the first time at the time of the parti- 
tion when the three mahals were formed. 
In any case it was: incumbent on the 
plaintif to show that there was a wajib- 
ul-arz prepared prior to ‘the commence- 
ment ofthis Actin respect of this parti- 
cular mahal or village out of which it was 
formed which recorded such a custom or 
right. Asthe plaintiff failed to show that, 
the suit ought to have been dismissed. 

We accordingly allow the appeal and 
setting aside the decreeof the Court below 
dismies the plaintiff's suit with costs to the 
appellants, | 

A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Baoonp Orvin Apegat No. 736 oF 1927, 
January 24, 1929. 

Present: —Mr. Justice Dalal. 

RAJ A LOHAR— Prae Arriuawr 

versus 
NUR MOHAMMAD AND 01 HERS— 
DEFENDANTS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XXXII, v. 
2—Suit on behalf of minor—Lnstitution of suit ‘by 


. person not competent to act as next friend—Procedure— 


Dismissal of suit, legality of. 

Where the Court‘ finds during the pendency 
of a suit instituted on behalf of a minor that the 
suit has not been instituted by a proper next friend, 
it must take the suit off the file under O. XXXII, 
r. 2, Civil Procedure Code. It has no power to 
proceed. to.deeide the other issues in the case and 
dismiss the suit'on the merits, 


Second appeal from a decree vf the 


" Subordinate Judge, Azamgarh, dated the 


12th of January, 1927. 

_ Mr, Ambika Prasad, for the Apr. laat, 
= Mr. S. C; Das, for the Respondent, 
* JUDGMENT.—The su bord: 4n a te 
Courts have not proceeded correctly in this 
matter, The plaintif Raja Lohar minor 
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under the guardianship of Jawahir Lohar 
instituted the preseni suit, The suit- pro- 
ceeded nearly up to the date of the judg- 
ment. A day before the judgment the 
defendants pointed out that Jawahir 
Lohar was not a proper guardian as 
another certificated guardian had been 
appointed to Raja Lohar. It was the duty 
at that time by the trial, Court to take pro- 
ceedings under r. 2 of O. XXXIL if 
Jawabir Lobar could not take action as 
guardian the suit must be taken to bave 
been filed by the minor without a guardian. 
Rule 2 of O. XXXII enacts: ` 

“Where a suit is instituted by, or on 
behalf of,a minor without a next friend, 
the defendant may apply to have the 
plainttaken off the file, with costs to be 
paid by the Pleader or other person by 
whom it was presented”. 

No such action was taken, and the trial 
Court is in its judgment stated that the 
suit failed by reason of the want of a pro- 
per next friend of the plaintiff. The Court, 
however, preceeded to decide the other 
issue, and dismissed the suit. 

The lower Appellate Court also first beld 
that the suit was untenable for want of a 
next friend, andthen decided the suit on 
merits partly in favour of the plaintiff, 
The appeal, however, was dismiesed on the 
ground of a want of next friend. The 
plaintiff has come here in second appeal 
still with Jawahir Lohar representing him 
as next friend. All this confusion has 
arisen because of the trial Court not 
taking action in accordance with Siatute 
Law. I set aside the decrees of both the 
subordinate Courts and remand the plaint 
to the trial Court to proceed as laid down 
in O. XXXII. This will also give the 
plaintiff an opportunity, if he so desires, to 
file an application for the appointmentof a 
next friend other than the certificated 
guardian under r. 4 (2) or possibly he 
may apply through the certificated guar-- 
dian. All these steps have to be taken in 
the trial Court. As itsatands, without any 
further action the plaint was liable to be 
taken off the file with costs to be paid by 
the Pleader or other person by whom the 
plaint was presented. Such action shall 
now be taken by the trial Court. In any 
event costs so far of the defendant Nur 
Mohammad shall be paid by Jawahir Lobar 


who presented the plaint, Other costs 
shall follow the event. l 
A. Decree set aside, 
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ALLAHABAD HIGH COURT. 
Ssaconp OivIL APPEAL No.1217 or 1927, 
February 25, 1929. 
Present:——Mr. Justice Dalal. 
ISRAR HASAN KHAN AND ANOTHER— 
PLaInTIres—APPELLANTS 
versus 
Pandit DEO NARAIN—DREFENDANT 
— RESPONDENT. 

Contract Act (IX of 1872), s. 2—Specific Relief Act 
(I of 1877), s. 22 (1)\—Communal  disturbance— 
Agreement by overawed Hindu to cut off pipal tree— 
Specific performance—Consideration. 

During a communal dispute between Hindus and 
Muhammadans concerning the carrying of tazias 
under a pipal tree, a Hindu who was overawed agreed 
to cut the pipal tree from the root and the Muham- 
madans .agreed to tilt the tazias and take them out 
and perform certain religious acts within a certain 
time. Ina suit for specific performance of the agree- 
ment against the Hindu: 

Held, thatthe agreement could not be specifically 
enforced inasmuch as it was not supported by con- 
sideration and was further executed under circum- 
stances falling within the provisions of s. 22 (1) of the 
Specific Relief Act. 

Secon» .appeal from a decree of the Ad- 
ditional Subordinate Judge, Shahjahanpur, 
dated the 28th of March, 1927. 


Dr. M. Waliullah and Mr. Mukhtar 
Ahmad, for the Appellant, 
Messrs. Harnandan Prasad, Vishwa 


Mittra and Lakhmi Narain Gupta, for 
the Respondent. 


JUDGMENT.—The judgment of the 
learned Subordinate Judge, though 
lengthy, is a creditable performance. He 
has rightly brushed aside questions as to 
the joinder and non-joinder of parties. It 
wouldhave been better and shortened his 
judgmentifhe had not directed his mind 
to whether Government, the owner of the 
road, was a necessary party or not. In my 
opinion he has arrived at the truth of the 
matter that when Deo Narain entered into 
this agreement the conditions were such 
that he should not be tied down to 
specifio performance of this contract. He 
has rightly quoted 8.22 (1) of the Specific 
Relief Act: “Where the circumstances, 
under which the contract is made are such 
as to give the plaintiff an unfair advantage 
over the defendant, though there may be 
no fraud: or  misrepresentation on the 
plaintiff's part, the Court may properly 
exercise a discretion not to decree specific 
performance". . 

The matter may very shortly be put. 
There was communal trouble in the town of 
Jalalabad in the -Shahjahanpur District 
inSeptember, 1924. The Sub-Divisional 
Officer, à Muhammadan, was at the spot. As 
usual, the Muhammadans found all trees 
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held sacred by Hindus, too low fer the 
passing of the tazias, and the Hindus were 
ofopinion that they were quite high 
enough for tazias of ‘a reasonable height 
This wasan excellent opportunity for the 
display of communal bias and for the 
breaking of heads in consequence. On 1th 
of September,the District Magistrate Mr. 
Wallace, a European, went to the spot and 
passed anorder to which the Hindus and 
Mubarmadans submitted, at least out- 
wardly, because it was promulgated by a 
European. Hedirected that the branches 
of trees may betied up high while the 
tazias passed and lowered affer the passage 
of the tazias. There may not be such 
wisdom in this order asa mischief-maker 
may easily usethe branches as catapults 
to be released exactly when the tazias 
were underthe tree. All the same itis 
well said: “waqt zarurat  chumnumanad 
gurez, dast begirad sar shamshertez". To 
translate this phrase freely it means:—That 
when a howling mobis round about, one 
would choose the best means possible to 
placate the members of the mob whether 
your order be consistent with wisdom or 
not. The same was done on the 19th of 
September by the Muhammadan gentleman 
to avert a communal riot. Being a 
Muhammadan his co-religionists expected 
too much from him and the Hindus suspect- 
ed him of bias. This would happen with the 
most honest and high principled officer 
in this present unfortunate time, if the 
angel Gabriel came down on another 
lady day to make an announcement, the 
Hindus would distrust him if he came in 
the garb of a Muhammadan and the 
Muhammadans would distrust him if he 
came in the garb of a Hindu. On the 
night of ' the 14th of September the 
Muhammadan Sub-Divisional Officer be- 
lieved that the Muhammadans would be 
satisfied if he obtained consent from the 
Hindus only to lop off the branches which 
obstructed the iazias. Subsequently he 
discovered thatthis was not enough for ` 
the Muhammadans who evidently were 
in larger numbers and sufficient to overawe 
the Hindus, and, therefore, on the 19th of 
September he obtained the agreement 
under dispute, according to which, Deo 
Narain promised to cut the pipal tree,a 
tree venerated by all Hindus, irom the root. 
There was no consideration whatsoever 
for this promise. in the agreement it was 
stated that for that day the Muhammadans 
would tilt the tazias and take them out, 
and the Muhammadans further promised 
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that they would do certain religious acts 
within a certain time in future. The tilting 
of the tazias one day was no advantage to Deo 
Narain. On the other hand, if tazias could 
be tilted on one day it is obvious that 
they could be tilted on future occasions 
also without any religious detriment. As 
to promise of processions passing out at 
certain times, the performance thereof lay 
on the lap of the God. There is no evi- 
dence that the Muhammadans of position 
who signed the agreement could have 
bean ina position to enforce it on the 
butchers and bakers who are the real per- 
sons in power at a time of communal 
trouble. There cannot be the slightest 
doubt that Deo Narain executed the agree- 
ment ashe was overawed by the Muham- 
madan crowd and feared for the safety of 
hislife. He. wanted to tide over that 
particular evil day. Both because there 
was no consideration and for reason of the 
provisions of s.22 of the Specifie Relief 
Aet quoted above, the lower Appellate 
. Court was justified in refusing to grant 
specific performance of the agreement. 
The appeal is dismissed with costs. 
A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Fixst Orvit APPEAL No. 70 oF 1925. 
December 12, 1928. 
Present:—Mr. Justice Sen and Mr. Justice 


Niamatullah. 
RAHIM BAKHSH-—DEFENDANT— 
APPELLANT " 
Tersus 
BACHCHA LAL—PuaintirF— 
RESPONDENT. 


Defamation—Imputation of dishonesty to tradesman, 
whether actionable per se—Pleader making irrelevant 
defamatory remark during examination—Privilege— 
Absence of malice, effect of. : 
> An imputation of dishonesty to a tradesman is 
actionable per se. [p. 461, col. 2.] 

Malicious intent oran intent to damage the re- 
putation of a particular person is not one of the 
ingredients of actionable slander. (p. 460, col. 2.] 

Observation of Mahmood, J., in Dawan Singh 
v. Mahip Singh (3), dissented from. 

A Pleader cannot claim privilege in respect of a 
defamatory statement made by him ifit is not made 
in furtherance of the interests of his client in the case, 
or in the discharge of his professional duty towards 
his client. [p. 460, col. 1.] 

First appeal froma decree of the Sub- 
ordinate Judge of Banda, dated the 27th 


of January, 1926. 
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Messrs. Igba: Ahmad and T, A. K. Sher- 
want, for the Appellant. 
Dr. K. N. Katju, for the Respondent, 


JUDGMENT.—Thisis an appeal by 
the defendant from the judgment and 
decree of the Subordinate Judge of Banda 
in a suit for damages founded upon 
slander, : 

Plaintiff, Bacheha Lal, is a partner in the 


-firm of Mulehand.Ram Prasad, which 


carries on extensive business at Banda and 
as commission agents and in the purchase 
and sale of grain. 

In 1924, one Chhedi Brahman had agreed 
to purchase from ithe plaintiffs firm 
through Bachcha Lal 200 bags of gram of 
a particular kind and quality and had paid 
Bachcha Lal Rs. 200 by way of earnest 
money. This transaction led to a criminal 
complaint, which was filed by Ohhedi 
against Bachcha Lal under s. 420 of the 
Indian Penal Code. Thetrial of the case 
was in progress and while the cross exam- 
ination of Ohhedi was proceeding, Babu 
Kesho Ohandra Singh a Vakil, for Bachcha 
Lal], asked Ohhedi, the complainant 
whether the plaintiff's firm was the biggest 
arhatia firm for grain in the city or not ? 
Ohhedi answered that question in the 
affirmative. Rahim Bakhsh, who wasa 
mukhtar for Ohhedi in the criminal ease 
&nd who was sitting close to Babu Kesho 
Chandra Singh immediately upon hearing 
that answer by the complainant is said to 
have interjected the observation that "they 
were the most dishonest men also in the 
city.” The original words were Bande men 
sab se bare be iman hain. It is said that 
Kesho Chandra Singh immediately protest- 


“ed and. asked the Magistrate to make a 


record of this statement having been 
made by the defendant but the Magistrate 
said that he had not heard the remark 
in question and did not record the same in 
his proceedings. 


Plaintiff alleges that the complaint of 
Chhedi was thrown out on the 21st of 
January, 1925, as false. It is not disputed 
before us that the complaint was dismiss- 


ed. 

Lala Bachcha Lal instituted the suit 
which has given rise to the present appeal 
against Munshi Rahim Bakhsh mukhtar on 
the 9th of April, 1925, for recovery of 
Rs. 5,100 on account of damages sustained 
by him by the slanderous words uttered 
by Rahim Bakhsh in the Court of the 
Magistrate. 

The defendant denies having uttered the 
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words which are imputed to him. In the 
alternative he claims privilege. 

The Court below held on the evidence 
that the words imputed to the defendant 
were actually used by him and that the 
said words were of a defamatory character 
for which no privilege could be claimed by 
the defendant as a legal practitioner in the 
discharge of his duty to his client and, 
therefore, the action for slander was main- 
tainable against the defendant. The Court 
below gave the plaintiff a decree for 
Rs. 200 as damages with proportionate costs 
and the defendant was directed to bear 
his own costs in the Oourt below. In 
appeal before us, it has not been 
seriously contended that the words ascribed 
to the defendant were not uttered by him. 
In view of the evidence which was pro- 
duced in the Court belew consisting of the 
statement of Babu Kesho- Chandra Singh, 
a gentleman of respectability and posi- 
tion, and the corroborative evidence of 
Gaya Prasad and Babu Prabhu Dayal, it 
was not possible for the Court below to 
arrive at a different conclusion. We hold 
that the defendant did utter those words 
in the Court of the Magistrate on the 6th of 
January, 1925, and thatthe said words 
were heard by Kesho Ohandra Singh 
and certain other persons in the Court- 
room, 

It has been contended that the words 
were not uttered with any malicious intent, 
that they were not actionable per se and 
that the defendant in his capacity of 
mukhtar in the case of Ohhedi against the 
plaintiff was absolutely privileged and no 
suit was maintainable for damages against 
him by reason of his uttering those 
words. 

The law in British India relating to 
civil liability in actions founded upon tort 
has not been settled by Legislature. The 
Hoglish Common Law of tort is not ap- 
plicable to India in its entirety and rules 
of English Common Law as enunciated or 
recognised by English Courts ought not to 
be applied to this country with inflexibility 
without regard to be dissimilarity in the 
two countries with reference to their 
Customs and usages, the state of society 
and the conditions of things to be found 
therein. A 

The Common Law of Ragland has rarely 
been applied in deciding cases relating to 
slander outside the Presidency towns. In 
the absence of any statutory provision, 
suits for damages founded upon tort and 
more specially which are based upon slan- 
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der have to be decided according to the 
principles of justice, equity and good 
conscience and in the light of judicial prin- 
ciples to be found inthe decision of emi- 
nent English Judges and recognised 
Jurists which are broad-based upon human 
nature and common experience of man- 
kind. : . 

The distinction between slander being 
actisnable per se in certain cases and not 
being actionable in other cases without 
proof of special damagə has not been 
recognised or followed with unanimity by 
the Indian High Courts. 

As a principle of equity, every man is 
entitled to have his reputation preserved 
intact, and any words calculated to in- 
fringe this right afford a good cause of 
action, As was observed by Malins, V. O., 
in Dixon v. Holden (1) a man's reputation 
is his property and possibly more. 
valuable than other properties. Even under 
the Common Law of England, slander or 
oral defamation is actionable in certain 
cases without proof of special damage and 
one of such casesis where the plaint- 
iff was affected by the words in his office, 
profession or trade. In such a case special 
damage in the sense that actual and tem- 
poral loss has, in fact, occurred need not 
be proved [Foulger v. Newcomb (2)] In 
Dawan Singh v. Mahip Singh (3) Mahmood, 
J., has laid down the following proposi- 
tions:— i 

“(1) That whilst-the English Law of de- 
famation recognises no distinction between 
defamation as such and personal insult 
in civil liability, the law of British India 
recognises personal insult conveyed by 
abusive language as actionable per se with- 
out proof of special or actual damage. < 

*(2 That such abusive and insulting 
language, unless exeused or protected by 
any other rule oflaw, is in itself a sub- 
stantive cause of action and a civil injury 
apart from defamation”. 

The words used by the defendant in this 
case which are the subject of dispute are 
not capable of being construed mitior 
sensus and are indeed incapable of being 
interpreted in an innocent sense. The 
test is how will the words be understood 
by a man of ordinary intelligence where 
the person against whbm the imputation 
is levelled isa merchant or a tradesman. 


qi (1809) 7 Ea, 488 at p. 492; 20 L. T. 357; 17 W. 
482, 

(2) (1877) 2 Ex. 327; 36 L.J. Ex. 169; 16 L. T, 595; 
15 W. R. 1181. : 

(3) 10 A. 425 at p. 456; A. W. N. (1858) 157, . 
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The question that arises for determination 
is whether the words have a natural ten- 
dency to harm him in his occupation. The 


words uttered should not be taken out of. 


the setting in view ofthe place, the occa- 


sion and the circumstance when the words. 


were used. The defendant was the mukhtar 
of Chhediinthe case under s. 420 of the 
Indian Penal Oode. He is entirely within 


his rights to make any observation about: 


the conduct, character or status of Bachcha 
L«l which might have been necessary or 
ealled for in the prosecution of the case 
which was then under enquiry. We have 
got to take into consideration the circum- 


stance under which the words were used.: 


The institution of a complaint under 
8.420 of the Indian Penal Code against a 


merchant of the respectability and posi-: 


tion of Bachcha Lal was not only a 
Serious menaée to his liberty but it was 
by itself & circumstance ealeulated to. 


prejudice his personal reputation as a 


man and hiscredit in the market. Babu 


Kesho Chandra Singh was trying to vindi- 


cate the character and position of his 
client Bachcha Lal He put the question 
to the complainant as to whether or not the 
firm of which Bachcha Lal was the member, 
was the biggest firm at Banda. The 
answer to that question was a categorical 
affirmative. The defendant, Rahim Bakhsh, 
was sitting in Court very close to Babu 
Kesho Chandra Singh, the remark made 
by him that ‘the firm of which Bachcha 
Lal .was a member was also the 
most dishonest firm in Banda’ was a 
remark which was entirely unealled for. 
It was a remark singularly inopportune 
because it was calculated to create an 
atmosphere of distrust about Bachcha Lal, 
about the time when his commercial 
honesty was itself a question in issue 
beforea Criminal Court. It is signifieant 
that the remark was not addressed to the 
Court. It could not be contended that 
the observation was made by Rahim 
Bakhsh in any way either in furtherance 
of the interests of his client in the case or 
in the vischarge of his professional duty 
towards his client. The remark was ervi- 
dently made for the illumination or edi- 
fication of such of the persons who hap- 
pened to be present ‘in the Court-room in 
the immediate vicinity of Rahim Bakhsh. 
The. learned Advocate for the appellant 
relies on Munster v. Lamb (4) in support 
of the proposition that tbe statement 


(4) (1883) 11 Q. B. D. 588; 52 L. J. Q. B. 726; 49 L, T. 


252; 32 W, R. 248; 47 J. P. 805, 
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in controversy bore the seal of privilege 
and could not form the basis of a eivil 
action. It was held in that case that 
“words spoken by an Advocate in the 
course of the defence of his client, however 
defamatory they may be of the prosecutor, 
are not actionable, provided they be rele- 
vant to the matter im hand, spoken in 
good faith. An Advocate has been al- 
lowed very extensive latitudein the matter, 
of the freedom of his speech before a 
Court concerning the action in which he 
is employed." Mathew,J , observes as fol- 
lows (at page 594*): "It may be inconvenient ' 
to individuals that Advocates should be 
at liberty to abuse their privilege of free 
speech, subject only to animadversion of 
punishment from the presiding Judge. 
Bat it would be afar greater inconvenience 
to suitors if Advocates were. embarrassed 
or enfeebled in endeavouring to perform 
their duty by the fear of subsequent liti- 
gation. This consequence would follow, 
that no Advocates could te as independent 
as those whose circumstances rendered it 
useless to.bring actions against them, The 
passage in Seaman v. Netherclift (5) upon 
which Mr. Waddy relied was not,as it seems 
to me, intended to qualify the statement 
of the law contained in the earlier judg- 
ments relied upon for the defendant. All 
that was to be laid down was, that, for 
defamatory statements made by an Advo- 
cate outside his office of Advocateand with 
no reference to the subject before the Court, 
and which, therefore, were necessarily made 
in bad faith and were irrelevant, a Counsel 
might be proceeded against in an action". 
These observations are a clear authority 
against the contention of the appellant, 
In the present case the words used by 
the defendant were and could not in any 
sense be recognised as privileged and 
a suit for damages was clearly maintainable. 

It is next contended that the words were: 
not used with a malicious intent and, there- 
fore, no suit for damages could be institut- 
ed against the defendant. In Dawan 
Singn v. Mahip Singh (3) Mahmood, dJ., 
observes (at page 4561) that “malice is an 
element of liability for abuses and insult- 
ing language”. With great respect, we 
are not prepared to subscribe to this pro- 
position in its entirety. Malicious intent 
or an intent to damage the reputation of 
a particular person is not one of the in- 
gredients of actionable slander. Bigelow 
” (5) (1876) O. P. D. 545. 

Page of (1883) 11 Q. B. D.—|[Ed. 

[Page of 10 A—{Ed.] 
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in his Law of Torts, Second Edition, 1902, 
page 151 observes as follows:— 

"The plaintiff in an action for defama- 
tion is entitled to recover upon proof of the 
publieation (with special damage if the 
case does not fall under one of the four 
heads); proof of malice, in other 
words, malice as an entity, is not neces- 
sary, in any sense of, the term, to make 
a case. It has indeed been common to 
say that malice is presumed or implied 
upon proof of the publication but that 
means nothing, and is only misleading, 
for the presumption or implication cannot 
be overturned by evidence of want of 
malice. Malice touching to making a prima 
facie case is only a name arbitrarily applied; 
it is simply a fiction.” 

We are in complete accord with this 
view. The law in this respect has been 
clearly enunciated by Sir Hugh Fraser in 
his Principles and Practice of the Law of 
Libel and Slander, 6th Edition, 1925 at 
page 62......... sas “Lt is no defence 
that the defendant did not intend to refer 
to, or defame, the plaintiff; and the defend- 
ant will not be excused merely because 
he published the words complained of iu 
the honest belief that they were true unless 
the occasion of publication was one of quali- 
fied privilege or without negligence (un- 
leas he took only a subordinate part in such 
publieation and was not the author, printer 
or original publisher of the words, or by 
accident or mistake or in jest". No facts 
have been brought out to bring the case of 
the appellant within one of the recognised 
exceptions referred to above. The words 
appear to have been uttered by the defend- 
ant with due deliberation in an audible 
voice and without any regard for the con- 
sequences that were to ensue. In Hul- 
ton v. Jones (5) Lord Loreburn is reported 
to have said: “A person charged with libel 
cannot defend himself by showing that he 
intended in his own breast not to defame, or 
that he intended not to defame the 
plaintiff, if, in fact, he did both." As 
we have stated already the true test is, 
were the words of such a nature and cha- 
racter as in natural course of things 
calculated to harm the plaintiti's reputation. 
The correct principle has been laid down 
by Olement Catley in his Law and Practice 
of Libel and Sitnder in a civil action, 
1924, at page 66 "Any words which have 
a tendeacy to hurt or prejudice a man in 
exercise of his trade or business are action 


(5) (1010) A. C. 20; 79 L. J. K, B. 198; 101 L. Ty 831; 
$4 3. J, 110; 26 T. L. R. 12 . 
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able without proof of special damage...... 
thus itis actionable to say of a merchant 
ora tradesman that he has oheated in his 
trade or that he has nothing but rotten 
goods in his shop,or that he adulterates 
his goods or delivers inferior goods to those 
purchased, or keeps false books of accounts, 
or uses false scales or weights or takes the 
goods of his customers and pawns them." 
We are clearly of opinion that an imputa- 
tion of dishonesty tothe plaintiff who is 
a tradesman is actionable per se and a 
suit for damages was maintainable with- 
out any regard to any question either 
about the bona fide or the intent of the 
defendant at the time when .he used the 
words. 

It follows from what we have stated 
above that this appeal is devoid of sub- 
stance and wedo hereby dismiss it with 
costs. The plaintiff has retorted by filing 
cross-objection which he has valued at 
Rs. 1,586. The trial Court gave the plaint- 
iffadecree for Rs. 200 only as damages for 
defamation and allowed him only pro- 
portionate cests. What the plaintiff claims 
isa higher sum than what he was al- 
lowed by the Court below. He ought to 
have led some evidence to show what was 
the extent of damage sustained by him 
by reason of the slander. The plaintiff 
has not produced any evidence whatsoever 
to establish either loss of trade or any 
other actual loss in any shape or form. 
Under these circumstances we are not 
prepared to differ from the trial Oourt in 
its assessment of damages. 

We do not think that the Oourt below 
has exercised a sound discretion in allow- 
ing the plaintiff costs proportionate to the 
claim allowed by it. Tne plaintiff's cause 
of action was well founded. The defendant 
was clearly a wrong.doer. We think that 
ina case where it was extremely difficult 
for the plaintiff to value his claim at a 
particular figure, he was justified in 
assessing his claim at Rs. 0,100. We are 
of opinion that the plaintiff is entitled to 
his full costs of the Court below and to 
this extent we modify the decree of the 
Oourt below, We allow the plaintiff costs 
proportionate to his success in his cross- 
objection, namely, Rs. 4588-1-6, The de- 
fendant appellant will have to bear hia 
own costs throughout. 

A. Decree modified, 
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ALLAHABAD HIGH COURT. 
BzocoN» Orvin APPEAL No. 159 or 1926. 
January 10, 1929, 
Present:—Mr, Justice Banerji and 
: Mr. Justice King. 
KALLOO AND ANoTEEg—DEPFENBANTS— 
APPELLANTS 


' versus 
NIADER SINGH AND ANOTEER—PLAINTIFFS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, 47, 
0. XXXIV, r. 5—Preliminary decree against father 
—Death of father—Sons impleaded as legal repre- 
sentatives—Plea by sons that mortgage is not binding 
onthem—Final decree—Fresh suit by sons to declare 
decree void—Maintainability of suit—Res judicata— 
Matters relating to execution. 

„After the passing ofa preliminary decree on a 
mortgage, the mortgagor died and his sons were 
brought on the record as his legal representatives. 
The latter objected that they were not the legal 
representatives and attacked the mortgage-decree on 
the ground that the mortgage was without con- 
sideration and legal necessity. The Court held that 
it was not entitled to go into the question of con- 
sideration and legal necessity at that stage and 
passed a final decree. The sons instituted a fresh 
suit for a declaration that the decree was not bind- 
ing on them The decree-holder contended that the 
suit was barred by res judicata and s. 47, Civil Pro- 
cedure Code ; 


Held, (1) that the suit was not barred by res - 


judicata inasmuch as the Court passing the final 
decree had no power to go into the question raised 
by the plaintiffs ; [p. 462, col. 2: p. 463, col 1.] : 

(2, that the suit was not barred by 8.47, Civil 
Procedure Code, as the questions raised went to the 
root of the decree and were not merely questions 
relating to the execution, discharge or satisfaction of 
the same. [p. 463, col. 1.) - 


Second appeal from a decree of the 
‘Additional District Judge, Moradabad, 
dated the 24th of October, 1925, confirming 
that of the Subordinate Judge, Bijnor at 
Moradabad, dated the 28th of April, 1924, 

Dr. M. Waliullah (for Mr. Baleshwari 
Prasad), for the Appellants. 

Mr. Panna Lal, for the Respondents, 

JUDGMENT.—This appeal arises out 
of a suit for a declaration that a mortgage- 
decree obtained by the defendants against 
the father of the plaintiff swas null and void 
as against the plaintiffs. 

The defendants obtained & preliminary 
decree against the plaintiffs’ father alone 
without making the plaintiffs parties to 
the suit. After the passing of the pre- 
liminary decree, and before the final decree 
was passed, the plaintiffs’ father died and 
the plaintiffs were substituted as legal 
representativesof their father. After the 
plaintifis had been thus impleaded as legal 
representatives the final decree was passed 
ex parte. Subsequently the plaintiffs applied 
to set aside the ex parte decree and upon its 
being ect aside they raised objections to 
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the preparation of the final decree, They 
objected that they werenot legal representa- 


_tives of their fatter, Ram Lal, and pro- 


ceeded to attack the mortgage-decree on 
the ground that the mortgage was without 
consideration and without legal necessity. 
The Court decided that the plaintiffs were 
the legal representatives of their father 
and held that it was not entitled to go into 
the question of consideration and legal 
necessity for the mortgage and accordingly 
disallowed the objection and ordered the 
preparation of the final decree. The plaintiffs 
did not appeal against the final decree but 
instituted the present suit for a declaration 
that the decree was not binding upon them. 
‘Their claim has been decreed, 

The defences with which we are concerned 
in second appeal are that the suit was bar 
red, firstly, by the rule of res judicata, and 
secondly, by the provisions of s, 47 of the 
Code of Civil Procedure. 

Both the Oourts below have found these 
points against the defendants, who are the 
appellants before us. 

The only question which we have to 
consider in second appeal is whether the 
suit was barred on either of the grounds 
suggested. f 

Asregards the question whether the suit 
was barred by the ruleof res judicata the 
learned Counsel for the appellants contends 
that the final decree was passed against the 
plaintifis themselves who had been im- 
pleaded as legal representatives of their 
father and that as they have not appealed 
against the final decree they are bound by 
it and are notentitled to challenge it by 
a separate suit, - 
' The question, on its merits, depends upon 
whether the Court at the time of passing à 
final decree was entitled to go behind its 
own findings in passing the preliminary 
decree, In our opinion the Court was right 
in holding thatatthetime of the passing 
of the final decree it had no power to go 
behind the preliminary decree in which the 
rights and liabilities of the parties had been 
determined. Atthe time of passing the 
final decree the Court's powers are limited 
to acting in accordance with O. XXXIV, r, 
9, Where itis found that payment has not 
been made of the sum specified, then the 
Court is bound to pass a decree that the 
mortgaged property or à sufficient part 
thereof be sold. "We hold that the Court 
in taking action under this rule is not 
empowered to re-open the questions which 
have already beer determined by ‘the 
preliminary decree, As the Court 
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in passing the final decree had no power 
to decide the questions which were raised 
by the plaintiffs in the present suit we 
hold that the rule of res judicaia does not 
apply. 

The next question is whether the suit is 
barred by the provisions ofe. 47 of the Code 
"of Civil Procedure. Here again we think 
there is no force in the appellants’ conten- 
tion. The questions which are now raised 
in the present suit go to the root ofthe 
mortgage-decree. They are not questions 
which merely relate to the execution, dis- 
charge or satisfaction of the decree. The 

questions, if decided in the plaintiffs’ favour 
as they have been, go behind the decree 
itself and could not be determined by an 
Execution Oourt under s. 47. 

. The Counsel for the respondents has also 
pointed out that his suit was instituted in 
the Court executing the decree and the 
Court could have treated the suit as a 
proceeding under s. 47 if it thought fit. In 
any case there is no force in the contention 
that the suit was barred by s. 47. 

Agreeing with the Courts below we 
dismiss the appeal with costs. 

A. . Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM O&pER No, 136 
or 1928. 
November 16, 1928. 
Present :—Mr. Justice Sulaiman 
and Mr. Justice Kendall. 
Musammat SARWAR1 BEGAM 
—DEFENDANT— APPELLANT 
versus NE 
Musammat RAZIA KHATUN PLAINTIFF 
AND MASHOOQ ALI AND oTHERBS— 
Darenpants— RESPONDENTS 
Pre-emption—Demand as to all items sold—Suit as 
to some items alone—Maintainability of suit. 
. A pre-emptor, who, after making a demand in 
respect of all the properties sold, becomes aware 
that some of his own properties have been fraudu- 
lently included in the sale-deed, can confine his claim 
in a suit for preemption to those properties which 
are not his and sue for a declaration of title as 
regards the remainder. . . . 
' “First appeal from an order of the 
District Judge, Budaun, dated the 5th of 
April, 1928, 
Mr. Baleshwart Prasad, for the Appellant. 
JUDGwENT.—fThis is a defendant's 
appeal arising out of a suit for pre emp- 
tion under the Muhammadan Law. Four 
items of properties were sold under the 
sale-deed, The plaintiffs evidence was 
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ihat she made the two preliminary de- 
mands in respect of. the properties sold 
but the vendee refused to give the proper- 
ties to her, At the time of the institu- 
tion of the suit she left out one item and 
half of another item on the allegation that 
she herself was their owner and she asked 
for a declaration to that effect. The first 
Court dismissed her claim for pre-emption 
on the ground thatit was not proved that 
the demands necessary under the Mubam- 
madan Law were made. He granted her 
a decree as regards the portion claimed 
by her as her own property. The lower Ap- 
pellate Court has upheld the finding that 
she was the owner of that portion of the 


properties which had been excluded from 


the suit and has further held that. she 
made the two necessary demands. So far 
as the finding that the demands were actu- 
ally made is concerned, that isa finding 
of fact and must be accepted, The learned 
Advocate for the appellant, however, urges 
that inasmuch as the preliminary demands 
had been made in respect of all the four 
items the plaintiff was bound to sue for pre- 
‘emption to all these items and was not 
entitled to confine her claim to a portion 
only. The learned District Judge has 
pointed out that when the plaintiff came 
to know of the sale she could not wait 
indefinitely to ascertain which houses be- 
longed to her before making the immediate 
demand. She also made the second de- 
mand at an early date, It was before 
the institution of the sui” chat she came into 
full. possession of the facts and was, there- 
fore, justified in confining her claim for 
pre-emption to two of the items only, and 
asking for a declaration 28 regards the re- 
mainder. Itis contended- before us that 
such-a course is not permissible. No 
authority is cited in support of this con- 
tention. Weare unable to accede to this 
If- such & contention were to 
prevail the result would be that a pre- 
emptor who subsequently becomes aware 
of the fact that her own property has been 
fraudulently included in the sale-deed can- 
not claim it as her own before instituting a 
offer to pay its price 
unnecessarily. We donot think that there 
‘is anything to prevent the plaintiff from 
not including in the plaintthe properties 
which really belonged to her. Even if 
she had made demands in respect of a 
larger number of properties and later on 
came to know thet she had no. right 
to preempt some of them she could un- 
doubtedly exclude them from her snit, 
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The result, therefore, is that this appeal 
is dismissed under O. XLI, r. 11, Civil 
Procedure Code. . 

A, Appeal dismissed. 
ALLAHABAD HIGH COURT. 
BzcoND Civic, APPEAL No. 1606 or 1926, 

November 21, 1928. 
- Present:—Mr. Justice Dalal. 
Sahu MUNNAL AL--PrAINTIFZ--ÁPPELLANT 
versus 
TARA AND aANoTHER—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XI, vr. 14, 
21—Order for production of documents—Non-com- 
pliance—Power of Court to dismiss suit—O. XI, r. 21, 
scope of. ` 

It is only where a party makes an application and 
fails to obtain the evidence which itseeks from the 
opposite party that the penalty of O. XI, r. 21, Civil 
Procedure Code, can be imposed. . 

A Court has-no power under O. XI, r 21, Civil Pro- 
cedure Code,to dismiss a suit for non-compliance with 
an order under O. XI, r 14 ofthe Code for production 
of documents inasmuch as under r 14 the Court acts 
of itself and not on the motion of a party. : 

i Sithamalli Subbayyer v. Ramanathan Chettiar (1), 
followed. 


Second appeal from a decree of the 
Distriet Judge, Shahjahanpur, dated the 
9th of August, 1926. . 

Dr. M. L. Agarwala and Mr. Benod Behari 
Lal, for the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ents. 


JUDGMENT,—The trial Court of the 
Assistant Collector purported to dismissa 
suit for the recovery of arrears of rent under 
the provisions of O. XI, r. 21. The suit 
was undefended but the Court directed the 
plaintiff to produce his account-books. 
This order was presumably passed under 
the provisions of r. 14, which makes it 
lawful for a Court at any time*during the 
pendency of any suit to order the produc- 
tion by any party thereto upon oath of 
such of the documents in his possession 
as the Court shall think right. There was 
no application by the defendants that the 
account-books were wanted for inspection. 
Apart from other reasons which I shall 
state presently the order of the Assistant 
Collector was beyond his jurisdiction 
because the provisions of r. 21 imply 
action to be taken by a defendant, The 
penalty is not imposed on disobedience of 
an order of a Court because the penalty 
follows on the party who seeks this remedy 
applying to the Court for an order to 
dismiss a suit or to strike outa defence. 
Here the defendant being absent there was 
no party to claim the privilege of the 
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penalty and under the ruleit is my opinion 
that a Oourt cannot act on its own motion. 


. ‘The second reason why I considertheorder- 
of the Assistant Collector to be without 


jurisdietion is that the penalty does not 
attach to an order for the production of 
documents. This follows from what I 
have already stated. The penalty does not 
arise from any actiqn of the Court but 
arises from an action of a party. Under 
r. 14 the Oourt is permitted to order produc- 
tion and on failure of such production 
there is no penalty because r, 21 does 
not permit of a penalty on the motion of 
the Court. It isonly where a party makes 
application and fails to obtain the evidence 
which it seeks from the opposite party 
that the penalty of r. 21 follows. There 
is thus a very clear distinction between 
r. 14 and rr. 6 to 8,12 and 15. Rules 6 to 8, 
12 and 15 apply to parties who have been 
given the right to move for serving of 
interrogatories, for discovery of documents 
and for inspection thereof as regards matter 
within the knowledge of the other party 
and documents within the control of the 
other party. Rule zl does not apply with- 
out a party making a motion and, there- 
fore,no penalty can attach to r. 14 be- 
cause under that rule the Oourt acts of 
itself and not on the motion of a party, 
There is a recent judgment of a Bench 
of two Judges of the Madras High Court 
in which it was held that O, XI, r. 21 of 
the Code of Civil Procedure did not justify 
the dismissal of a suit for non-compliance 
with an order under O. XI, r. 14 of the Civil 
Procedure Code for production of docu- 
ments [Sithamalli Subayyer v. Ramanathan 
Chettiar (1).] | 

The point has arisen in second appeal 
because the lower Appellate Court rejected 
the appealof the plaintiff on the ground 
that no appeal lay from a dismissal of a 
suit under O. XI, r 21. The order of the 
trial Court, however, was not one passed 
under that rule and thesuit must be con- 
sidered to have been dismissed on the 
merits and such a dismissal would be a 
decree and appealable. 


I set aside the decree of the District 
Judge dated the 9th of August, 1226, and 
remand the first appeal to that Oourt fora 
trial according to law . Costs here and 
hitherto shall abide the result. 


A, Appeal remanded. 
(1) 77 Ind. Cas. 766; 46 M. Lr 350; 19 L. W. 325; 


(1924) M. W. N. 310; A, J, R, 1921 Mad, 582, 
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" : LAHORE HIGH COURT. - 
Szconp Oivin Apezar No. 269 or 1924, 
' + January 31,1929. . -> 
Present:—Sir Shadi Lal,Kr., Chief. 
Justice, and Mr, Justice Skemp. 
Frem KIRPA RAM-BRIJ LAL THROUGH ' 
KIRPA RAM—PrLAiNTIFES— 
APPELLANTS 
VETUS 
MUNICIPAL COMMITTEE, 
AMRITSAR, THROUGH iTS PRESIDENT, 
AND BISHEN DAS—Dergenpanis— 
RESPONDENTS. 
Trespass—Damages, measure of—Landlord and 
tenant—Tenant wrongfully continuing in possession 
—Liability to pay double rent. - 2 
In estimating damages for trespass: to land Courts 
are not restricted to the amount of the rent for 
which the premises can be let, but double tha 


amount of such rent may reasonably be awarded as 
damages, 


If à lessee remains in possession of 'the property 
after the termination of the lease granted to him, 
he is liable to pay double the amount of rent which 
he should have otherwise paid. 


Second appeal from a decree of the 
Additional District Judge, Amritear, dated 
the 26th October, 1923; modifying that of 
the Senior Subordinate Judge, Amritsar, 
dated the 22nd May, 1922. - 

; Mr. Jagan Nath Aggarwal, for the Apel- 
ants. 

Messrs. Fakir Chand, Sham Das, Bishen 
Das and Mukand Lal Puri, for the Respond- 
ents. | 


JUDGMENT. : 

Shadi Lal, C. J.—The circumstances 
which have given rise to this second ap- 
peal may be shortly stated: On the Ist. 
November, 1916, the plaintiffs, Kirpa Ram- 
Brij Lal, obtained the lease of one-half of 
a bungalow, situated at Amritsar with the 
out-houses appurtenant thereto, The period 
of the lease was twenty years, and the 
rent reserved was Rs. 800 per annum for 
ihe fiist ten years and Rs. 900 per annum. 
for the remaining period. The lessees paid 
in advance the rent for five years which 
amounted to Rs. 4,000 and occupied. 
the premises in order to use it for an ice 
factory. In April, 1919, the Town Hall at 
Amritsar was burnt down and the Municipal 
Committee required a building for the pur- 
pose of housing their Office therein. On 
the 27th May, 1919, they took possession 
of ihe whole of the bungalow in question 
` apparently with ' the consent of the pro- 
prietor thereof. But, as held by the Ad- 
ditional Judge the plaintiffs, who were 
lessees in possession of one-half of the 
premises were totally ignored and "had 
to vacate” the building ‘through fear or 

an 
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- compulsion”, except the’out-houses in which 
they carried -on their business. It is clear 


that the Municipal Committee were tres- 


- passers qua that portion of the bungalow 


of which the plaintiffs were tenants. 

It cannot, therefore, be disputed that the 
plaintiffs who were wrongfully evicted by 
the Municipal Committee are entitled to 
damages and the only question which re- 
quires determination is what should be the 
measure of damages. Theevidence onthe 
record shows that the plaintiffs complain- 
ed to the Municipal Committee of the treat- 
ment meted out to them and that: they 
demanded Rs. 150 per mensem on ac- 
count ofrent upto the end óf February, 
1920, and enheced rent thereafter at the 
rate of Rs. 5U0 per mensem if the Munici- 
pal Committee failed to vacate the pre- 
mises before the lst of March, 1920. To 
the various letters and notices sent to 
them the Municipal Committee made no. 
reply, with the result that the plaintiffs 
had noaliernative but to bring the present 
action for damages. 

The learned Additional Judge has as- 
sessed damages at the rate of Rs. 70 per 
mensem which amount has been ar- 
rived at in the following manner. The 
‘rent reserved under the lease was Rs. 800 
per annum and as the plaintiffs continu- 
ed to occupy the out-houses the learned: 
Judge has deducted Rs, 50 per annum on 
account of the rent of that portion of the 
tenement. The rent for one-half of the 
bungalow proper would therefore,be Rs. 750 
per annum or Rs, 628 per mensem, To 
that sum has been added Rs 7-8 per men- 
sem on accouptof what the learned Judge 
calls “nominel damages". . 

The measure of damages adopted by the 
lower Appellate Oourt is wholly erroneous. 
It is to be observed that the rent at which 
the plaintiffs had secured the tenancy for 
twenty years cannot reasonably be treated 
as a fair basis for determining the ient 
to be paid by atenant who occupies the 
house for & few months. We have also 
the fact. that plaintiffs had paid ‘Rs. 4,000 
in advance: on account of five years’ rent 
and this payment must have operated in 
their favour io fixing the rent which they 
were asked to pay. Now if we-were to hold: 
that the Court ın estimating the damages 
for trespass is restricted to the amount 
of the- rent for which the premises can, 
be let, it would in effect be placing the 
wrong-doer upon -precisely the same foots 
ing as one who enters the tenement with 
ths owner's permission, m 
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It must be remembered thatif a lessee re- 
mains in possessionof the property after the 
termination of the lease granted to him he 
is liable, under the English Law, to pay 
double the amount of rent which he should 
have otherwise paid and this principle has 
been followed by the Courts in India. Now 
- if a person who comes in by right but 
holds over without right is liable to pay 
double the rent I do not see why a person 
who is atrespasser from the very begin- 
ning should be in a better position. It must 
also be borne in mind that the plaintiffs 
were notonly put to inconvenience and 
trouble but according to the finding of the 
learned Additional Judge they also suffer- 
ed loss in business. Having regard to 
all the circumstances I consider that Rs. 125 
per mensem would bea reasonable rate at 
which damages should be assessed. 

I would accordingly allow the appeal 
and in modification of the decree of the 
lower Appellate Oourt grant the plaintiffs 
a decree against the Municipal Commit- 
tee for Re. 1,645-13-4 (at the rate of Rs. 125 
per mensem fur thirteen months and five 
days from 27th May, 1919, to 30th June, 
1920) and also for Rs. 40 on account of 
the price of the wooden partition which 
was removed by the Municipal Committee. 
The Municipal Committee must also 
pay to the plaintiffs costs on Rs, 1,685-13 4 
in all the Courts. f 
. Skemp, J.—I concur. 
A Appeal allowed, 


ed 


LAHORE HIGH COURT. 
Sgoonp O1vin AePEAL No. 3071 oF 1927, 
November 5, 1928, . 
Present:—Mr. Justice Tek Ohand. 
BEHARI—VENDEE—DEFENDANT— 

. ` APPELLANT . 
versus 
UDE SINGH AND oTHERS—PLAINTIFFS 
AND OTHERS—V ENDO& AND DEFENDANTS 
—RESPONEENTS. 

Custom—Alienation— Necessity—Second marriage, 
whether — necessity— Application of  money—Entire 
property under mortgage—Sale of moiety to redeem 
other moiety —Good management, act of. 

Second marriage where there is no male issue 
from the first wife is a valid necessity justifying 
alienation of ancestral property by a male holder 
under the Customary Law ofthe Punjab ‘The vendee 
in such a case is not bound to see to the application 
of the money or to insist upon the evidence being 
produced before him as to betrothal or negotiations 
for the contemplated marriage having actually taken 
place [p. 467, col. 1] 

' When the entire property of a person governed 
py Oustomary Law is under mortgage ond he isnot 
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possessed of any other meané of livelihood, the sale 
ofa moiety of the property which enables him to 
get back the rest of the property free from in- 
cumbrance is an actof good management and is 
permissible. [ibid.] 

Second appeal from a decree of the 
Additional District Judge, Hissar and 
Gurgaon, dated the 25th August, 1927, 
reversing that of the Senior Subordinate 
Judge, Gurgaon, dated the 24th August, 
1926. 


Messrs. Shamair Chand and Qabul Chand, 
for the Appeilant. 

Mr. Raghu Nath Sahai for Mr. Sundar 
Das, for the Respondents. 

JUDGMENT.—On the 29th March, 
1920, Udmi, defendant No. 1, sold 19 bighas, 
17 biswas 17 biswansis of land to Benari, 
defendant No, 2, for Rs. 3,200 which was 
described in the sale deed as having been 
received by the vendor as follows:— 

Rupees 500 left with the vendee for 
payment to Ude Singh prior mortgagee. 

Rupees 200 received previously at home. 

-Rupees 2,20U received in cash before the 
Sub-Registrar for purchase of bullocks, ex- 


' penses of the marriage of the vendor and 


house-hold expenses. me 

A few months later, the plaintiffs, who 
are collaterals of the vendor in tne tbird 
degree, instituted a suit for the usual 
declaration alleging that the sale was with- 
out consideration and necessity. The 
Suborainate Judge dismissed the suit but 
the learned District Judge was cf opinion 
that necessity was established for Rs. 1,000 
only. He accordingly accepted the appeal 
and granted a declaration to the plaintifis 
that the sale shall not affect their rever- 
sionary rights after the death of the vendor 
except to the extent of Rs. 1,9UU. The 
vendee has preferred a second appeal to this 
Court. m 2 

It appears that after the decision of the 
appeal by the District Judge, but before 
tne institution of the second appeal in this 
Ocurt, Shiv Lal, one of the plainurfis, died 
childless leaving a widow Musammat 
Shamon but by mistake the name of Sniv 
Lal was entered by the appellant’s Counsel 
in the memorandum of the second appeal. 
On the 16th February, L928, an. application 
under O. XLI, r. 20 and s. 151, Orvil Pro- 
cedure Code was presented on behalf of 
the appellant bringing above facts to the 
notice of the court and praying that Shiv 
Lals name be removed from the record 
and that of Musammat Shamon substituted 
in his place. This application was granted 
subject to all just exceptions. Mr. Raghu 
Nath Sahai for the respondents objects to 
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the substitution of Musammat Shamon's 
name, but after giving ny bast Considera- 
tioa to the contentionsraised by him, and 
in particular having regard to tne fact that 
the present isa suit for a declaration by 
some of the reversioners and that Shiv Lal 
has not left any male descendants, I am of 
opinion that the order granting the above 
application was preperly made and should 
be made absolute. 

On the merits, the first point to be noted 
is that the whole of the land of the vendor 
measuring over 39 bighas was under mort- 
gage for Rs. 8U0 with Ude Singh, one of 
the plaintiffs, and that at the time of the 
sale the vendor was not posseased of any 
other means of livelihood. By the sale in 
question he got one-half of the mortgaged 
land free of all encumbrances. This by 
itself was an act of good management and 
sufficient to justify the sale, It is also 
significant that the vendor's real brother 
Jai Ram, D. W. No. 3, is alive and has not 
contested the sale, The plaintiffs are Jai 
Ram's grandsons, = 

"16 is not now denied that the sum of 
Rs, 2,200 was paid in cash before the Sub- 
Registrar. Out of this sum Rs, 700 has 
been allowed by the District Judge as 
required for the purchase of bullocks whieh 
the vendor needed to bring the redeemed 
land under cultivation. The remaining 
Rs. 1,509 are stated to have been required 
for the second marriage of the vendor, as 
his first wife did not give birth to any 
male issue and he was aaxious to marry 
again. The District Judge has disallowed 
this item on the ground that there was no 
evidence toshow that the vendor's betro- 
thal had taken place or that negotiations 
for his marriage were actually in progress, 
There is, however, no doubt that a repre- 
sentation was made by the vendor to the 
vendee that he wanted money in order to 
marry a second time. Buch a desire in a 
person in the position of the vendor was 
only natural and money raised for this 
purpose must, in my opinion, be held to be 
for a necessity. The vendee was not 
bound to see to the application of the 
money or to insist upon evidence being 
produced before him as to betrothal or 
negotiations forthe contemplated marriage 
having actually taken place. The vendor 
is described in the deed of saleas being 45 
years of age and three witnesses D. Wa. 
Nos. 1, 2 and 4 produced by him state that 
he was about that age. The plaintiffs’ wit- 
nesses, P. Ws. Nos. t, 6and 7, on the other 
band, state that Udmi was 60 years old at 
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the time of the transaetion in question, but 
they admit that his first wife was pregnant 
at that time and that she actully gave birth 
to another daughter later on. Assuming, 
therefore, that the vendor was nearer 60 ` 
than 45 at the time of the alienation it is 
elear that he had not become too old for 
marriage. In these circumstances a desire 
to marry again to have a male issue was 
quite naturalin him. In my opinion, this 
sum must be considered to have been taken 
for necessity. 

The remaining item of Rs. 200 is a very 
small portion of the consideration. The 
learned Subordinate Judge has remarked 
that theland was sold for its full market 
value and this is not denied before me. 
The transaction must, therefore, be up- 
held. - 
` Iaccept the appeal, set aside the decree 
of the District Judge and restore that of 


the Court of first instance with costs 
throughout, 
R. Li Appeal accepted. -~ 


LAHORE HIGH COURT. 
MisoRLLaNxous First CIVIL Appsat No. 307 
or 1928. 

September Ly, 1928. 

Present :—Mr. Justice Bhide. 
Nawab GHULAM QAZAM KHAN 
—pDkEon&E-HoLDE&— APPELLANT 


versus 
Nawab QUT B-UD-DIN 
—Jopemant DiBTOR— RESPONDBNT, 

Civil Procedure Code (Act V of 1908), s. 151, 
0. XXI, ra 2—Certifying adjustment of deeree ex 
parte—4A pplication to set aside ex parte order, main- 
tainability of —Ex parte order without notice, legality 
of—Limitation Act (LX of 1908), s. 5—Appeal from 
ex parte order—Time spent in proceedings to set aside 
that order, exclusion of. É 

An application to set aside an ex parte order 
certifying adjustment ofa decree under OQ. XXI, r. 2, 
Civil Procedure Code, is maintainable. 

In computing the period of limitation for appealing 
from an ex parte order certifying adjustment of a 
decree, the time spent in prosecuting an application 
for setting aside that order in good faith may be 
deducted. 

An ex parte order made without notice of the date 
of hearing tothe party concerned is bad in law and 
is liable to be geb aside. `~ ; 

Brij Indar Singh v. Kanshi Ram (1), applied, 

Misceilaneous first appeal from an order 
of the Senior Subordinate Judge, Muzafiar-- 
garh, dated the 26th July, 1927. 

Mr. Sahib Ram Laul, for the Appellant, 


Mr, Devi Das, for the Respondent, 
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JUDGMENT.—Oivil Appeal No. 307 
and Civil Revision No. v9 of 1928 are con- 
necte! and will be di-posed of together. 
The respondent in this case applied under 
O. XXI, r. 2, Civil Procedure Oode, for the 
adjustmentof acertain decreebeing certified, 
The decree-holder raised various objections. 
Issues were framed and 11th July, 1927,was 
fixed for hearing. On that date the Court 


was closed on account of Muharram holi- . 
The ease was thea adjourned to. 


days. 
26th July, 1927, but without notice to the 
decree-holder. On the 26th July, 1927, the 
decree-holder was absent. The Court, how- 
ever, proceeded ex parte and allowed the 


adjustment of the decree to be certified, 


The decree-holder later on presented an 
application for the setting aside of the 
ex parte order but the application was re- 
jected. The decree holder has now filed 
an appeal from the ex parte order allow- 
ing the adjustment to be certified and 
also a revision in respect of the order 
refusing to set aside the ex parte order. 

The ex parte order was passed on the 26th 
July, 1927, and the present appeal which 
was presented on the 3rd of January, 19:8, 
is prima facie time barred but theappel- 
lant has requested for extension of time 
on the .ground that he was prosecuting 
bona fide his application for restoration 
of his cáse in the Court below and the 
period thus spent should be deducted, 
He has relied on Brij Indar Singh v. 
Kanshi Ram (1) in support of this re- 
quest. The ruling seems tobe undoubt- 
edly in his favour. The ex parte order 
was apparently passed without any notice 
to him as regards the date on. which it 
was passed. This fact has not been denied 
even by-the'Court below; In its order dated 
14th October, 1927, the Court rentarked as 
follows:— - . 

"Shelter-is taken behind a technicality of 
law. Technieally speaking, the decree hold- 


‘er-may say that he was unaware of the 


new date fixed for the case but, as a matter 
of fact, he did know when the case should 
come up". : : 


The learned Counsel for the appellant 


denied that the appellant or his Counsel was 
aware of the date fixed and there ap- 
pears to be nothing to show that they 
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before the order dated 14th October, 19275; 


. was passed. : 


It was urged on behalf of the respondent 
that the appellant cannot be considered : 
to have been prosecuting his application : 
for restoration in good faith, as no such ` 
application was maintainable in law and, : 
secondly, that even if he was prosecuting » 
the application in good faith there was: 
no justitication for his not filing the appeal . 
immediately after the aoplicatioa for re- 
storation was dismissed on the 14th of Octo- 
ber, 1927, 

As regards the first contention it would - 
appear from Bholu v. Ram Lal (9) that, 
the applieation for restoration was main-: 
tainable. There was undoubtedly some: 
delay on the part of the appellant after 
the 14:h October, 1927, but the learned. 
Counsel for him has explained that he had. 
to obtain copies and take legal advice be- - 
fore filing an appeal in this Court. In 
Brij Indar Singh v. Kanshi Ram (1) also. - 
it appears that there was some delay of: 
the same description (vide 1917 P, R. page. 
399) and yet the whole period, which 
was spent in prosecuting the application: 
for review was allowed to be deducted. It is; - 
not disputed that in the present instance: 
if the whole period spent in prosecuting ` 
the application in the Oourt below is de»: 
ducted the appeal is within time. 

In view of the rule laid down in Brij- < 
Indar Singh v. Kanshi Ram (1) and the cir- 
cumstances of the case [allow extension 
of time unders 5 of the Indian Limitation . 
Act and hold the appeal to be within time. 

On the merits it seems clear that the ` 
learned Senior Subordiaate Juigserrad in 
law in deciding the case without any proper 
notice to the appellant. He has assumed : 
that the appellant had notice but there 
does not appear to be any evidence on- 
the record to justify that assumpiion. 
The learned Oounsel for the respondent 
has also not attempted to support the-. 
ex parte order on the merits. 

1 accept the appeal and setting aside ~ 
the order of the learned Ssnior Subordi- - 
nate Judge of the 26th July, 1927, remand - 
the application for disposal on the merits, 
Tae revision also must. be accepted as 
a consequence and the order, dated 
14th Oetober, 1927, set aside., As the appeal 
and the revision have been necessitated 
by an error on the part of the Court below. 
I leave the parties to bear their own costs. 
RL . Appeal allowed. 

(2) 6u Ind, Cas. 720; 2 Lah, 66; 3 U, P. L, R. (Lal), , 
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LAHORE HIGH COURT. 
CriminaL APPEAL No. 810 oF 1928. 
November 21, 1928. 

Present: —Sir Shadi Lal; Kr., Ohief Justice, 
and Mr. Justice Agha Haidar. 
HANS RAJ—ACCU«5D—APPELUANT 

versus : : 
EMPEROR—HRxs-PoNnENT 

- Criminal trial-—Motive, duty of prosecution to prove 
—Recovery of incriminuting objects several days after 
arrest, effect of. 

Though the prosecution is not bound in every 
case to prove the motive for the crime, absence 
of any motive on the part of the accused is a factor 
which may be considered in determining his guilt. 
[p 470, col. 1) 

‘Recovery of incriminating articles several days 
after the arrest of the accused from his room where 
itis not shown in whose possession they remained 
after his arrest is of no consequence. fp. 470, col. 2. 


. Oriminel appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 2lst 
May, 1925. 

í Mr. Shambu Nath Puri, for the Appel- 
ant. 

- Mr. Des Raj Sawhny, Pablic Prosecutor, 
for the Respondent. 


JUDGMENT. 


Agha Haidar, J.—The appellant, 
Hans Raj, has been convicted, by the 
learned Sessions Judge of Rawalpindi, of 
offences under ss. 302 and 307 of the 
Indian Penal Code, and has been sentenced 
to transportation for life under the former 
section and to ten years’ rigorous imprison- 
ment under the latter: the sentence to run 
concurrently. He has appealed to this 
Oourt. 

Hans Raj, whose ageis given as 17 and 
who, according to the learned Sessions 
Judge, appeared to be 16-17. was a student 
of the Sanatan Dharam High S-hool at 
Rawalpindi. Oa the 21st of March, 1928, 
itis alleged, that he distributed certain 
sweets, called bundi, among his fellow 
stulents while they were all returning 
from the school All the students, who 
had received the bundi, -ate it then and 
there, only Sant Dass took it home and 
gave it to his niece, Musammat Motia, aged 
five years, but also a portion-of it to his 
father. Every one who had taken the 
sweets distributed by the appellant showed 
symptoms of arsenic poisoning. They all, 
however, recovered after treatment in the 
hospital but unfortunately the child, Musam- 
mat Motia, died the same night. 

It appears from the evidence on the 
record that there ‘had been some unple- 
asantness between Hans Raj accused and 
Shankar Datt (P. W. No, 2), and as a result 
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they had’ exchanged a few fist-cuffe. We 
may, therefore, take itthat the relations 
between Hans Raj and Shankar Dutt must 
have been somewhat strained for the time 
being. But we must remember that such 
occasional fights among school boys are not 
by any means rare and in the majority of 


: gases do not leave rancour behind The 


fact that Hans Raj offered the sweets to 
Snankar Datt who without any hesitation 
accepted them and ate them in itself shows 
that the two boys did not look upon each 
other as enemies and had in fact resumed 
their normal friendly relations, 
- The death of Musammat Motia and the 
illness of a number of other students, 
including Shankar Datt, however, roused 
the suspicions of the victim and their 
friends, and the matter was reported to 
the Police. The result was that the Police 
visited the room which was occupied by 
Hans Raj on the evening of the 21st of 
March, 1928, and closed it after arresting 
Hans Raj. It was searched the—following 
morning, and a coat (Ex. P.1) was found 
with similar sweets in its pockets as were 
given by the accased to his fellow students 
the day before. Wedo not know who had 
the custody of the room from the moment 
that Hans Raj was arrested uptil the 26th 
of March, 1328, when the accused produced 
before the Police a drawing paper (Ex. 
P. z)anda stone inkpot from his room. 
According to Teja Ram (P. W. No. 13) 
Hans Raj had produced the key of his 
room on the 22nd of March, but there is no 
evidence whatsoever as to whether the room 
was locked between the 22nd and 206:h of 
March, and if so, who had the key and what 
arrangements were made to prevent the 
possibility of any intruder having access 
to the room, According to the report of 
the Ohemical Examiner, who examined the 
contents of the stomachs of the vurious 
victims, iacluding Musammat Motia, arsenic- 
was traceable in every case. In the same 
manner he reported that the sweets, which 
were recovered from Hans Rajs coat on 
the morning of the 24ud of March, 1928, 
also contained arsenic. Tae drawing paper 
and the stone inkpot, according to his 
opinion, were found to bear powdered 
arsenic. EE: 
Ram Saran (P. W. No. 19) was present in 
the room of the accused when he was 
arrested on the evening of the 2ist of 
March, 1928. According to him, the accused 
had ` complained to him of pain in the 
stomach and giddiness, and both of them 


“had gone. to consult a doctor the same 


a7 f 
evening but could not find him, There 
cannot, therefore, be any doubt that the 
death of Musammat Motia was directly due 
to the effect of arsenic poisoning contained 
in the sweets which she ate and that the 
others, who recovered after having been 
more or less ill, had also suffered as a result 
of the arsenic which was in the sweets. 
The accused had, no doubt, distributed 
these sweets which resulted in the death 
of. Musammat Motia and the illness of his 
fellow students. It may be that Musammat 
Motia on account of her tender age suc- 
cumbed to the poison, while the students 
owing to their robust physical condition 
managed to get over the effect of arsenic. 
There is no reason to doubt the evidence 
given by Ram Saran who deposes that the 
accused complained of pain in his stomach 
and giddiness. Apparently the accused 
had also eaten some of the sweets which 
he had distributed among his fellow 


students, but on account of the small: 


quantity of the arsenic, which actually 
found its way into his stomach or for some 
other reasons, the effect upon him was not 
very serious. , 

The question now is as to what offence, 
if any, was committed by the accused. It 
is clear that, unless it is established beyond 
all doubt that the accused mixed up arsenic 
in the bundi or knew that it contained 
arsenic he cannot be held guilty of any 
offence. There are several difficulties’ in 
the way of the prosecution. In the first 
place, it does not appear what motive the 


. accused had in distributing the poisoned 


bundi indiscriminately among his fellow 
students, with whom, excepting perhaps 
Shankar Datt, he had no enmity. The 
relations between the accused and Ram 
Saran were apparently friendly, but the 
accused sent some of the sweets to Ram 
Sarau as well Besides latein the evening 
when the accused was arrested, Ram Saran 
was sitting with him is his room. It is 
true that the prosecution is not bound in 
every case to prove the motive for every 
crime, but in the circumstances of the 
present case it hardly stands to reason 
that a boy, like Hans Raj, would callously 
distribute sweets which he knew to be 
poisoned among his fellow studente without 
any reason. We have also to take into 
consideration the fact that, according to 
Ram Saran (P. W. No. 19), the accused 
himself took some of the poisoned sweets, 
although the consequences in his case were 
not very serious. Then again, if the 


accused had the guilty knowledge, it does - 
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not stand to reason that he would have 
kept some of the sweets in the 
pocket of his coat, when he must have 
known that the poison, which he 
had administered to a number of his 
fellow students, would take effect shortly 
ard the Police would soon arrest him. 


‘The recovery of the stone inkpot and the 


drawing paper, which Bore traces of pow- 
dered arsenic from the accused’s room i8: 
undoubtedly significant, but it loses all its’ 
importance when we realise that it was. 
after five or six days that these articles. 
were recovered from the room in which the 
accused used tolive. As already stated, 
the record is absolutely silent as to who. 
had the custody of the room from the 
moment of the arrest of the accused until. 
the recovery of the drawing paper and the 
stone inkpot fromiton the 26th of March, 
1928. Furthermore, if the drawing paper 
and the stone inkpot were really in the 
room of the accused at the time when he- 
was arrested, there is no reason why the 
Police did not at once take these articles 
into their possession. The sweets called 
'bundi' can only be made by a trained 
confectioner. Thereis no evidence what- 
soever that the accused made the bundi in 
question himself, or treated it with poison, 
or had knowledge that it was poisoned. 

Under these circumstances we do not 
think that, on the record as it stands, it is 
satisfactorily proved that the accused knew 
that the sweets contained poison. The 
case seems to have been apparently mis- 
handled by the Police, and the search of 
the room which was occupied by Hans Raj 
by instalments and the absence of evidence 
as to who had the control and custody of 
the room between the 21st and 26th of 
March, 1928, are circumstances which do not 
inspire confidence in our minds and cast 
considerable doubt upon the case for the 
prosecution. The whole case is in any 
event a doubtful one. We accordingly 
give the benefit of doubt to the accused, 
and setting aside his conviction and 
sentence we order his immediate release, 

Shadi Lal, C. J.—I agree. 

BL Appeal accepted, 
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LAHORE HIGH COURT. 
Oximinan Appaat No. 442 oF 1928, 
September 26, 19.8. 

Present: —Sir Shadi Lal, Krt., Ohief Justice, 
and Mr. Justice Johastone. 

SHER SINGH-—AcOoOSED —ÁAPPRGLANT 
d Versus | 
EMPHERO R-—Ov»»eosrrgR Party, 

Penal Code (Act XLV of 4850), ss. 417, 420, distinc- 
tion between—Taking articles on credit by falsely re- 
presenting to be pensioned Subedar—Offence. 

action 417, "enal Oode, contains a general pro- 
vision which prescribes punishment for the offence 
of cheating generally, while s. 42u of the same Coda 
punishes that species of cheating which is aceom- 
panied with a transfer of property. ‘The latter kind 
of cheating isan offence of an aggravated character 
and the culprit is consequently liable toa severe 
punishment. 

Where an accused by falsely pretending tobe a 
pansioned Subedar intentionally deceived the com- 
poat and dishonestly induced him to let him 

ave on credit certain articles for which he did no 
intend to pay: : 

Held, that he must be held guilty of au offence 
under s. 420 and not merely of an offence under s. 417, 
Penal Code. 

Oriminal appeal from an order of the 
District Magistrate, Kangra, dated the 23th 
February, 1928. 

Mr. Des Raj Sawhney, for the Orown. 

JUDGMENT. " 

Shadi Lal, C.J.—The evidence for 
the prosecution, which has been believed 
by the trial Magistrate as wellas by the 
learned Jadge wao has referred this appeal 
to the Division Banch, leaves no dount 
whatsoever that the prisoner Sher Siügh, 
by falsely pretending to be & pensioned 
Subedar, intentionally deceived the com- 
plainant and dishonestly induced him to 
let the prisoner have on oredit certain 
articles for which he did not intend to pay. 
'The prisoneris, therefore, clearly guilty of 
the offeneo of cheating, and the only 
question on which we are invited to pro- 
nounee our opinion is whether he should be 
punished under s. 417 or s. 420, Indian 
Penal Oode. The matter is important 
because, while the latter section prescribes 
& punishment of imprisonment for a term 
which may extend to seven years, the 
former makes the offeace punishable with 
imprisonment of only one year aud does 
not, therefore, bring the case within the 
ambit of s. 75, Indian Penal Code, which 


empowers the Court to inflict an enhanced 


punishment upon a previous convict. 

#It willbe observed that s. 415, Indian 
Penal Code, merely defines the offence of 
cheating, but in order ito ascertain the 
punishment for the pfence, we must have 
recourse to the other sections of the (ode. 
Now, we find that s; 417 contains a gonerel 
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provision which prescribes punishment for 
the offenee of cheating generally, while s. 
420 punishes that species of cheating which 
is accompanied with a transfer of property. 
The latter kind of cheating is an offence of 


an aggravated charasterand the culprit ie 
consequently liable to a severe punish- 


ment. 

. Section 420, Indian Penal Code, being ag 
Special provision must be treated as an 
exception to the general rule enacted by 
s. 417. Similarly 8 418 and s. 419 prescribe 
penalty ior other kinds of aggravated 
cheating. There is, therefore, no conflict 
between s. 417, which must be confined to 
cases of simple cheating, and ss. 418, 419 
and 420 which punish cheating ofa serious 
nature, Ifa case comes within the purview 
of one of these three sections, the offender 
must receive the punishment prescribed by 
it, and he cannot claim that he should re- 
ceive the lesser punishment provided for 
bys. 417, Indian Penal Code. It must be 
remembered that cheating is not the only 
offence for which different punishments 
are ordained according to the gravity of 
the offence committed by the accused. A 
perusal of s. 378 and other sections follow- 
ing it makes it clearthat, while simple 
theft is panishable under s. 379, theft of 
an aggravated character, is punishable 
under s 380, 8.391, or s. 382, if the offence 
satisfies the requirements of any of these 
three sections. Another example of the 
crime, for which a graded punishment is 
laid down by the Oode is dacoity, vides, 
395, Indian Penal Code (simple dacoity), s. 
3956, Indian Penal Code (dacoity with 
murder), and s. 397 (dacoity with an attempt 
to cause death or grievous hurt). 

In the present case the &ppellant un- 
doubtedly-obtained property | by cheating, 
and he was consequently punishable under 
5. 420. Indian Penal Code. The sentence 
imposed upon him by the learned District 
Magistrate is not open to any objection 
either on the ground of illegalityor of ` 
severity, The appeal preferred by him is 
accordingly dismissed. 


Jonnstone, J.—I agree. l 
R, L. i Appeal dismissed, 
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LAHORE HIGH COURT. d 
Szoonp Civin APPEAL No. 2320 or 1927. 
November 2, 1928, . 
Present:—My. Justice-Jai Lal. 
AND OTBEES— PLAINTITF8—À PPELLANTS 
VESUS 

DILA RAM AND orHEPRS— 

. DEFENDANTS— RESPONDENTS. 

Custom—Alienation—Necessity—Purchase of wife 
by young . bachelor—A pplication of money. 

. Purchase ofa wife by a bachelor 30 years old is 
a valid necessity under the Customary Lawof the 
‘Punjab so as to justify eale of ancestral property. 

It is not the look ont ofthe vendee to see that 
the money taken from him was spent for the 
purpose for which it was taken and so long as it 
is proved that a representation was made to him 
that that money wasrequired fora purpose which 
‘amounts to legal necessity and he satisfied himself 
that that necessity existed, he is entitled to claim that 
the sale be upheld. : 

Second appeal from a decree of the 
Additional District Judge, Karnal, dated 
ihe 5th May, 1927, reversing that of the 
Subordinate Judge, Second Class, Karnal, 
‘dated the 6th December, 1926. E 


' -Mr. Shamair Chand, for the Appellants, 
Bakhsi Sain Das, for the Respondents, 


JUDGMENT.—The only question in 
‘this case is whether the sale which was 
sought to be set aside by means of the suit 
‘was for necessity. The District Judge has 


PIRU 


‘found thatit was for necessity inasmuch as . 


‘the vendor was a young man 90 years of 
'ageand wasa bacbelorand he represented 
to the vendee tbat he wanted the money in 
order to purchase a wife for himself This 
story haa been believed by the District 
‘Judge. Under the circumstances the sale 
“has been rightly held to be for necessity. 
But Mr. Shamair Chand says that the 
“vendor sold the whole of the property and 
' that be died soon after the eale.. This does 
` not affect the question in this case. 
~ It also appears that the vendor was 
‘guffering from some infirmity, but it has 
‘been shown that in spite of the jnfirmity 
the vendor was anxious to marry. There is 
evidence on ihe record from which it 
appears that he was attempting to purchase 
a wife. In.any case, itis notthe lock out 
ofthe vendee to see that the money taken 
from him was spent for the purpose for 
which it was taken and so long as it is prov- 
ed that a representation was made to him 
ihat the morey was required for à purpose 
which amounts to legal necessity and he 
satisfied bimeelf that that néceesity existed 
he is entitled to claim that the sale be 
upheld. Inthe present case the purpose 
for which ihe money was 
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recited in the sale-deed and the recital is 
supported by evidence on the record. 

Under the circumstances Iam unable to 
differ from the conclusions of the. learned . 
District Judge and dismiss this appeal with 
costs, 

R. L. Appeal dismissed, 


— - 


LAHORE HIGH COURT, 
Cıvıl Revision No. 255 oF 1928, 
f September 26, 1928. Yan 
Present:— Sir Shadi Lal, Kr., Chief Justice. 
BANWARI LAL-—PETITIONER 
VETSUS 
EMPEROR— OppPoeiTE Party. 

Civil Procedure Code (Act V of 1908), O. XVI, v. 12 
— Witness failing to attend by accident—Imposition of 
fine, propriety of—Aitachment of property, whether 
. condition precedent to imposition of fine, . 

The law punishes only a refractory witness who 
without lawful excuse fails to comply with ihe 
summons. Therefore, where the failure of a witness 
^to attend on the date fixed-is due toan accident, | 


e.g., missing of irain, imposition of fine is uncalled 
for [p. 478, col. 1.] 

Obiter ;—Attachment of property is not a condition 
precedent to the infliction of fine under O. XVI, r. 12, 


Civil Procedure Code. [ibid.] — - 


Mr. Moti Sogar, for the Petitioner, 


JUDGMENT.—The petitioner, Banwari 
al, was a witness in a civil case, and bas 
been fined Rs. 20 for bis failure to attend 
.the Court on the date fixed for the record- 
ing of his evidence. The relevant facta 
may be shortly stated: On 6th Janusry; 
1928, Banwari Lal appeared in the Court 
of the Subordinate Judge at Delhi in com- 
pliance with the summons, but it appears 
that the Court did not record his evidence 
-on that date and adjourned the caee to 18th 
January, 1928. On tbat date, the witness 
failed to attend the Court, because he 
miseed thetrain to Delhi by a few minutes 
and informed the Court of that fact by & 
.telegram. The Subordinate Judge, how- 
.6ver, issued. a bailable warrant for his 
attendance on 10th Februaiy, 1928, and 
.on that date imposed upon hima fine of 
-Rs. 20 for his failure to appear on 18th 
January, 1928, M 

` Thelearned Judge has purported to ect 
under O. XVI, r. 12, Civil Procedure Code, 
. though he does not expressly say soin his 
order. Itiscontended by Mr, Moti Sagar 
that the order was ultra vires because the 
.Court had not first taken action under 
.O. XVl,r. 10. A perüsalof that rule shows 
that where a witness has failed to appear 
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in compliance with the summons-issued to 
him, tbe Oourt may adopt oneofthetwo 
alternatives: (a). It may issuea.proclama- 
tion as prescribed by sub-r. (2), r.10 or (b) 
issue a warrant ‘and also make an order 
for the attachment of the property of 
the witness as laid dowa in sub-r. (3) r 10. 

Now, in this cass a warrant was undoubt- 
edly issued: but, as there was no attach- 
ment of the property, it is urged that the 
failure tocomply with that requirement of 
the law deprived the Court of its jurisdic- 
tion to impose a fine under r.12. A judg- 
' ment ofthe Caleutta High Oourt in Ram 
Gopal v. Secretary of Statefor India (1), 
which haa been followed by that Courtin 
Ashutosh Mullick v. Secretary of State for 
India (2), no doubt, supports this contention; 
‘but the contrary view has been taken by the 
Madras High Court in In re Peta Nagayya 
(3). Asat present advised, Iam of opinion 
that the attachment of the property was not 
a condition precedent to the infliction of 
the fine under r. 12, but it is unnecessary to 
make a final pronouncement on the subject 
because the merits of the ease do -not 
warrant the order passed by the Subordi- 
nate Judge. ] 

It will. be observed that the law punishes 
a refractory witness who, without lawful 
excuse, fails to comply with the summons. 
But in the case before me, the petitioner's 
failure to attend the Oourt was due toan 
accident. Thereis no reason to disbelieve 
his . version that he missed the train; and 
could not, therefore, attend the Court on 
ihe date fixed. It is to be remembered 
‘that the had appeared in the Court on 
6th January, 1928, and there is no valid 
ground for assuming that hedid not intend 
to attend the Oourt on 1&th January, 1928. 
.l accordingly accept the application and 
quash the order imposing. fine upon the 
. petitioner. 
|o BL ‘Order quashed. 


(1) 55 Ind. Cas. 425; 31 0. L. J. 363. 
. . (2) 57 Ind. Cas. 302. 

(3) 90 Ind. Cas, 991; 48 M, 941; 22 L. W. 332; 49 M, 
aoe (1928) M. W. N. 767; A.I. R. 1925° Mad. 
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-LAHORE HIGH COURT. 
- Frest Orvin APPEAL No 2094 oF 1923. 
; ; June 19, 1928, . 
Present:—Mr. Justice Addison and 
< : Mr. Justice Bhide. 
E, I. Rv. Co.—DEFENDANT— APPELLANT 
- VETSUS 
BALU RAM—PLaInTIFF— RESPONDENT. 

Railways Act (IX of 1890), s. 72—Refusal to deliver 
gooas—Conversion—Demurrage. 

Generally speaking a refusal to deliver goods 
amounts toa conversion though a qualified, reason- 
able and justifiable refusal may not.- |p. 475, col. 1.] 

Haryana Cotton Mills Co., Ltd v. B. B. & C. I. Ry. 
Co. (I) and G.I. P. Ry.-v. Ramdhey Lal-Manni Lal 


(2), referred to. NE 
A Railway cannot claim demurrage where the 


-delivery of goods has not been taken on account of 


refusalto deliver the goods on the part of the Railway. 
(p. 474, col. 1.] 

First appeal froma decree of the First 
Class Sub.Judge, Delhi, dated the 22th 
June, 1923, 

Messrs. Sardha Ram and Bishan Narain, 


forthe Appellant. 


-and Railway rec>ipts. 


Messrs. Kishan Dayal and Shamair 
Chand, for the Respondents. ; 


JUDGMENT. 

Addison, J.—A Calcutta firm -con- 
signed 128 haga of sugar from Kiddarpore 
Docks to Delhi-Shahdara Railway Station. 
As 64 bags were for Babu Ram and 64 for 
Banwari Lal there were separate risk notes 
The Risk-Notes for 


. each lot were on forms A and B. The two 


lots were loaded in the same wagon and 


despatched. On rth October, 1920, Banwari 


r 


Lal went to Delbi-Shahdara Station -and 
found tnat the goods had arrived. He paid 
Rs. 245.10 6 for the freight of his lot -and 
commenced toload. Before he had finished 
it was digeovered that only 111. bags -out 
ofthe two lots had arrived, that is, there 
were 17 short. It was further discovered 
that Banwari Lal'slot had been loaded in 


‘the middle of the wagon and. that there 


were only 49 bags out of his lot of 61, - that 
is, there were 15- short. Babu Ram's lot 


- had been loaded at each end of the: wagon. 


-he was not allowed to do so. 
Railway-auctioned-the sugár of both eon- 


sixty-two bags out of his 64 had arrived, 
that is, two short. Banwari Lal insisted that 
he was entitled to take away his complete 
number of 64 bags and, when this was 
refused the bags which he had already 
loaded were unloaded. Babu Ram came 
on 19th October, 1920, that is, the next day, 
for his lot, and was prepared to take 
away the 62 bags of his consignment which 
had arrived, butapparently on account of 
the frivolous demand made by Banwari Lal 
Finally the 


|| 


| anana Kaka 
xta cj 


Bignments on 17th May, 1921, and on 6th 
June 1921, Babu Ram: sued the Railway 
Company for Ha. 6,472, being Rs. 6,172 the 
purchase price snd Rs, 3U0 interest, Later, 
he admitted that he had made a mistake of 
Rs. 30 in his calculations and reduced his 
claim to Rs. 6,442. The trial Court dis- 
allowed interest but decreed the sum of 
Rs. 6,142 with proportionate costs. Against 
this decree the Railway Company have ap- 
pealed. E ! 
. The trial Oourt held that 62 bags of 
Babu Ram's consignment arrived, that he 
was willing tq accept delivery of this 
number, and that, when finally the Railway 
Oompany offered him this number on 30th 
November, 1920, after the markethad fallen 
very considerably, he was justified in 
refusing to take them. This amounted to 
@fiading of conversion of the goods by 
the Railway. lt was further held that 
wilful neglect by the Railway in respect 
of the two bags which were lost had been 
established. Inthis way the full purchase 
money was decreed. 

On the evidence it is clearly established 
that 62 bags of Babu Ram's consignment 
arrived aud that he was refused delivery 

. on Yth October, 1920, when he was willing 
to take the 62 bags which arrived. On the 
same day he at once telegraphed to the 
Traffic Manager asking him to order 
delivery to be made to him. Further, 
when a Traffie Inspector was sent to 
settle matters, Babu Ram was still willing 
on 26th October to take the 62 bags of his 
consignment, though even then the market 
was falling. All this was admitted by the 
learned Oounsel who appeared for the 
appellant, On Ist November, 1920, Babu 
Ram served the Railway Campany with a 
notice to the effect that he had repeatedly 
been refused delivery, that the market rate 
was falling and that he claimed the value 
of the consignment from the Railway. It 
was, rot, however, till 30th November, 1920, 
that the Railway notified Babu Ram that 
62 bags of his were lying undelivered at 
his risk since 8th October, 1920, incurring 
demurrage charges, and that if they were 
not removed within ten days the consign- 
ment would be auctioned as unclaimed 
property. This was certainly a curious 
letter to send, seeing that it was entirely 
the fault of the Railway who refused to 
allow Babu Ram to remove his bags. The 
Railway put all the blame on him and 
even indicated that demurrage would be 
charged. On this date the market rate had 
fallen by Rs. 8-8-0 a maund as admitted by 
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the Traffic Inspector in his letter dated 30th 
November, 1920. 

The correspondence continued in an at- 
tempt to settle the dispute and it is elear 
from the letters which passed that Babu 
Ram took the more moderate and proper 
attitude. He telegraphed on 5th May, 1921, 
that he was still willing to take the 62 bags 
if the Railway did not charge demurrage. 
By this time, however, the Railway appeara 
to have taken up the untenable position, 
not now held by it, that each consignee was 
entitled to 553 bags and on 12th May, 1921, 
it wrote to Babu Ram, only offering him 
553 bags. It is impossible to understand 
how the Railway came to take up this 
position asia no circumstances could half 
of one bag belong to one consignment and 
half to the other. Besides the evidence is 
clear that 62 bags of one consignment and 
49 of the other arrived, as found by the trial 
Court. This is, indeed, the position taken 
by the Railway. 

In spite of the above facts, it was 
strenuously contended on behalf of the 
Railway that Babu Ram was bound to take 
delivery of the 62 bags on 30th November, 
1920, when the offer of 62 bags was made by 
the Railway who, however, at thesame time 
claimed demurrage, though delivery had 
been refused by them from 8th October to 
ihat date, during which interval the 
market had been steadily falling. As 
against this it was argued that the Railway 
was guilty of conversion of 62 bags by 
refusing to give them to Babu Ram 
throughout October and that Babu Ram 
was justified in giving the Railway notice 
on Ist November that he would sue it for the 
value ofthe goods if the sum claimed was ` 
nob paid. It is the Railway's case that 62 
bags of his consignment did arrive. In these 
circumstances the Railway had n» right to 
refuse delivery in October to Babu Ram 
merely because Banwari Lai wrongly 
claimed 64 bags. The claim of Banwari 
Lal was frivolous and should have been 
ignored by the Railway. Haryana Cotton 
Mills Co., Ltd. v. B. B &0. I. Ry. Co. (1), 
is a somewhat similar cass. [n it 
the Railway had failed to deliver 
machinery handed over to it for conveyance 
and was sued forthe value of the goods. 
In reply the Railway pleaded that the goods 
were now ready for delivery without alleg- 
ing that they bad ever gone astray. It wae 
held that as the Railway Company had not 
lost the goods, but Aad been guilty of a 

1) 102 Ind. Cas. 149; 8 Lah, 555; A, I, R, 1927 Lah, 
471; 28 P, L, R, 665, 
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detention coupled with neglect or refusal 
to deliver them up after demand made, 
that refusal or neglect amounted to con- 
Version and that the plaintiffs were entitled 
to the full price of the goods as 
damages. Another somewhat similar case 
is G. I. P. Ry. v. Ramdhey Lal Manni Lal (2). 
Init the consignment was for nine bags. 
Seven bags arrived along with two of 
another consignment. Delivery of seven 
bags of the consigament proper was twice 
` refused by tne Station Master but on two 
subsequent occasions the Railway asked the 
plaintiffs to remove the seven bags which 
were theirs. The plaintiffs refused to do so 
and the bags were auctioned. It was held 
that the Railway Company after refusing to 
deliver the seven bags retained them at 
their own risk and the plaintifis were 
entitled to recover the market value of the 
goods and not merely the price which they 
had realized at the auction. 

Generally speaking, a refusal to deliver 
goods amounts to a conversion though a 
qualified, reasonable and justifiable refusal 
may not. On the Railway's own case it 
had no right of any kind to refuse delivery 
to Babu Ram, Its refusal to deliver was 
neither reasonable nor justifiable, 
judgment this case is governed by the 
authorities already mentioned, with which 
I. am, with respect in full agreement. I 
would, therefore, dismiss the appeal in 
respect of the 62 bags of the consignment 
which arrived at  Delhi-Shadara, and 


delivery of which was refused by the Rail- 


way. 

As regards the two bags which were lost 
it was argued that there was no evidence 
of wilfut neglect, and thatthe Railway 
Company was, therefore, not liable, It is 
correct toat there is no evidence to establish 
' wilfulneglect on the part of the Railway. 
As against this it was argued on behalf of 
Babu Ram that the Risk Note B was invalid 
asit bore date 25th September, 1920, where- 
as the Railway receipt was dated 29th 
September, 1920, and it thus could not afford 
immunity to the Railway from its liability 
as bailee in case the goods were lost, In 
this respect reliance was placed on a deci- 
sion of a learned Judge in Ohambera: E. I. 
Ry.v.Jot Ram Chandra Bhan (3). The 
argument turns om the fact that the Risk 
Note B commences as follows: 

Whereas the consignment of 64 bags white 


(2) 87 Ind. Cas, 579; 47 A,549; 23 A. L. J, 398; A. I. 
R. 1925 All. 656. 

(3) 108 Ind. Cas, 189; A, I, R, 1928 Lah, 162; 10 Lah, 
L, J, 202; 39 P. L. B. 371, 


In my. 
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Sugar............for which I/we have received 
receipts No, of same date is charged 
ata special reduced rate,........... I/we, the 


undeisigned do, in consideration of such 
low charges agree ete, : 

The form has been approved by the 
Governor-General in-Oouncil and the worda 
"of same date" do occur in it, Whether 
these words are an essential part of the 
form: see Ardeshir Bicaji Tamboli v. 
Agent, G. I. P. Ry. Co. (4) or merely des- 
eriptive and whether the plaintiff can be 
heard when he alleges that the Risk Note is 
invalid when his cause of action is based on 
the Railway receipt which elearly mentions 
ihat the goods were being carried on Risk 
Notes A and B by reason of which a much 
reduced rate of freight was being charged 
[see E. I. Ry. Co. v. Ram Chabila Prosad : 
(5)] are questions which need not be dis- 
cussed now. This point was not taken in 
the trial Court but was only raised before 
usin theappeal. Ifit had been taken at 
the trialit would have been possible for 
the Railway to show that the Risk Note was 
given to it on 29th September and that 
there was a clerical error as regards the 
date of the Risk Note. I would decline, 
therefore, to allow this new case to be set 
up asit would be most inequitable to do 
so. The result is that the plaintiff is 
not entitled to anything for the two 
bags lost, and the appeal must succeed 
in this respect. The amount decreed 
must, therefore, be reduced by the sum of 
Rs. 192. 

For these reasons I would accept the ap- 
peal to the extent of reducing the sum 
decree to Rs. 5,950 with costs to the plaint- 
iff on that amount in both Courts, 

Bhide, J.—1 concur. 


. L. Appeal partly accepted, 
(4) 107 Ind. Cas. 124; 52 B. 169; 55 L A. 67; 54 M. 
L.J.167; A L R. 1928 P. O.24; 30 Bom. L, R. 975; 
41 O. L.J. 214; 5. O. W. N. 219; 9 P. L. T. 171; 32 C. 
W. N.514; 27 L. W, 607; 26 A. L. J. 545; (1998) M. W. 
N. 938 (P. C.). 

(5) 86 Ind. Cas, 558; A. I. R. 1925 Cal, 915, 
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LAHORE HIGH COURT. 
First Civil APPEAL No. 1941 os 1926, 
January 7, 1927. 
Present:—Mr. Justice Dalip Singh. 
J AIMAL —INSOLVENT—A PPBLLANT 
versus 
CHANAN MAL OHAUTH MAL — 


RESPONDENTS. < 
Punjab Alienation of Land Act (XIII of 1900), s. 16— 
Property of insolvent, whether liable to sales-Recetver's 


Hum " | s 


< &uthority to sell property of insolvent dgriculturist 
: to some other agriculturist—Provincial Insolvency 

2 (Y of 1920), s.75—Leave to appeal by implica- 
- biom . $ ! 

Under s. 16, Punjab Alienation of Land Act, the 
property of an insolvent-agriculturist -is not liable 
to sale but nothing is said about its being liable to 
attachment. Therefore, the property of snch a person 
vests in the Receiver and he is entitled to sell the pro- 
. perty:to an agriculturist. 

Where the Judge has not passed any order on 
an application for leave to appeal under s. 75 (3) 
Provincial Insolveney Aet but admits the appeal, 
de must be deemed to have impliedly granted leave. 

First appeai from anoraer ot the Distriet 
JudgeFerczepore,dated the 27th July, 1926, 

Mr Lal Chand Mehta, for the Appellant. 


Mr Fukir Chand, for the Respondents, 


- JUDGMENT.—The appellant in’ this 
case was declared an insolvent on the llth 
November, 1925. On the 3rd June, 1926 the 
learned District Judge,acting in insolvency 
ordered that the Receiver should sell the 
land which is in hia possession to any 
agrieulturist forthe highest bid obtainable, 
On the 7th July, 1926, theinsolvent applied 
to the Court to recall this order on the 
ground that under s, 16, Punjab Alienation 
or ae Act, the oue not sell the 
and of an agriculturist through this Court. 
On the 27th July, 19.6.the Court Wan 
the sale, having previously rejected. the 
petition of the 7th July, 1926. i 
' The insolvent has appealed, and the 
appeal was admitted by order of the Hon'- 
.ble Mr Justice Broadway on the 16th 
August, 19:6, No order was passed on the 
application for leave to appeal under s. 75 
(3), Provincial Insolvency Act. I presume 
however, that by admitting the appeal the 
learned Judge impliedly granted leave. A 
- preliminary objection is t&ken.by Counsel 
' for the respondent that this appellant has 
not made the Receiver or the purchaser a 
party ‘to this appeal, and, therefore, the 
appeal is not properly instituted. Counsel 
for the appellant wishes me to exercise “my 
powers under O. XLI, r. 20, Civil Procedure 
Code, to make the Receiver a party. As 
regards the auction purchaser he says that 
his client wasunaware that the Property 
had been sold. Thisis incorrect, because 
it is clear that the appellant was aware of 
the order of the 3rd June, 1926, and he was 
present in Court when the order sanotion- 
ing the sale was passed on the 27th July 
1926. I, therefore, consider that the 
PANGAN Na aan has force, and I see 
o reason to exercise the powers give 
AE O. XLI, r. 20, Civil Prodr Code. 
asa redi therefore, aor tis 


7.^* FATTA V, EMPEROR. 
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On the merits, however, Ialso think’ 1 
appeal should fail because unders. 28 | 
Provincial Insolvency Act, the property 
the insolvent which does not vestint 
Receiver must be not liable to attachme 
and sale, Unders 16, Punjab Land Alie1 
tion Act the property of an insolvent is r 
liable to sale. Nothtng is said about 
being not liable to attachment. Therefo 
following the case of Manji v. Girdhc 
Lal (1), E hold that the property does vi 
in the Receiver The Receiver, therefo 
would be entitled to sellthe property 
an agriculturist and this is exactly wl 
the Court ordered and this seems to ha 
been done. I would, therefore, hold tt 
the appeal fails on the merits also. 

The appeal is, therefore, dismissed wi 
costa. : 

Appeal dismissed. 


RL 4 
(1) 61 Ind, Cas. 664; A. T. R. 1921 Lah, 44; 2 Lah 





LAHORE HIGH COURT. 

CrimiNaL APPEAL NO 930 or 1928, 

"ME November 2, 1428. . ` 

Present:—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Biogh. 
FATTA—AcCCUSED—ÀPPELLANT 
versus ii 

-EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860); ss. 800, Exception 
30,—Wife seen in company -with paramow 
Husband killing her—Grave. and sudden provocati 
—Offence. 

Where an accused sees his wife in company w. 
her paramour and kills her, he must be held to he 
acted under grave ‘and sudden provocati 
and the offence committed is culpable homici 
not amounting to murder. |p. 478, col. L] 

Oriminal appeal from an orderof t 
Sessions Judge, Jhelum at Gujrat, dated t 
2ath, July, 1928. 

De, Nand Lal for the Appellant. 


Mr. Sundar Das, for the Governme: 
Advocate, for the Respondent. 
JUDGMENT.—Agreeing with o 


and disagreeing with three out of fo 
assessora the learned Sessions Judge 

Jhelum has convicted Fatta, a Mochi, 
village Waraichanwala, of the murder. 
his wife Musammat Nur and has sentence 
him under.s 3v2, Indian Penal Code, 
suffer the penalty of death. He b 
further convicted Fatta of an attempt 
murder Gaman, P. W. No. 5 the alleg 
paramour of Musamenat Nur. and has se 
tenced him. under s. 307, Indian - Per 


: Oode, to ‘rigorous imprisonment: for thi 


years. Fatta has appealed through ] 


1151. 0. 1929 - 
Nand Lal and the esse is also before us 
unders. 374, Oriminal Procedure Code, 
for the confirmation of the capital sentence. 

Fatta isa young man of 30. His wife 
Mtsammat Nur was only 25. Gaman is 


&cousin of Fatta and is of the same 
age as he. 
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It is: common ground that Gaman had- 


illicit intimacy with Musammat Nur and 
it is not denied that  Fatta attacked 
Musammat Nur with a stick and caused 
her death Nor is it denied that he at- 


tacked Gaman also with the same weapon . 


and inflicted two injuries one on his head 
and the other onhis back. But while the 
defence is that the appellant lighted upon 
Gaman and Musammat Nur while they were 
having sexual intercourse or were sitting 
together on a charpoy in the house of the 
appellant and, that the appellant at first 
attacked Gaman, who escaped with the 
two injuries, and then Musammat Nur, 
the prosecution theory is that Gaman was 
not there atall, but was sleeping in his 
house atthat time, To account for the 
injuries that Gaman bore it was stated 
that Fatta after disposing of his wife went 
to Gaman's house and asked him to come 
out saying that he (Fatta) had seen a man 
cutting his (Gaman's) gram crop, and 
that ss Gaman accompanied him he hit 
him and knocked him down. Therefore, 
the only question that is to be determined 
in this case is whether Gaman was surpris- 
ed and attacked in the house of Fatta or 
not. If he was then it would follow that 
he was there in pursuance of his love in- 
trigue with Fatta’s wife and that Fatta 
atiacked him and Musammat Nur on finding 
them together. 

The prosecution ‘theory is briefly this. 
Fatta suspected that Gaman, P. W. No. 5, 
was carrying on a loveintrigue with Musam- 
mat Nur. On the fateful night at bed 
time he attacked her with a stick and 
killed her onthe spot amashing her skull. 
After doing Bo he resolved to kill Gaman 
and with that intent he proceeded to his 
house, which was at some distance from 
his. But. Gaman’s brother Dulla and 
Budha live in a house in the seme com- 
pound as that of Fatta, They were not at 
home af that time but their wives Musam- 


“timacy with 


Y 


outside 
being played upon, and people had col- 
lected to hear the music, and she came 
back from there with Dulla, P. W. No. 9, 
and others. In the meantime Gaman 


also appeared with Fatta the stick of ' 


Hatta being with Gaman. Gaman stated 
at that time how Hatta had come to him 
and had attacked him and it is stated 
that Fatta corroborated Gaman on this 
point, f 

In the course of the Police investigation 
and the Magisterial enquiry  Gaman 
stoutly denied having had any illicit jn- 
the deceased but at the 
trial in the Court of Session he admitted 


. that he had been carrying a love intrigue 


with the deceased forone year and trat 


the village where flutes were ` 


‘the appellant knew of it all along. He ` 
-further admitted that the wound on his 


head andthe injuryon his back were in- 


‘flicted by the appellant and to account 


them the story that he told was this: 
"He was sleeping in his house when Fatta 
ealled out to him and said that he had 
Seen a man cutting his gram. He (Gaman) 


‘got upto accompany Fatta and wanted 


to pick up a stick but Fatta dissuaded 


-him from doing so saying that none 


was necessary as he (Fatta) was already 
carrying one,” As Gaman was running 
ahead towards his field and had gone to 
a distance --of 300 or 400 karams Fatta 


.gave hima blow on the head from behind 


and knocked him down. 


Of the two versions given above that of ` 


the appellant is natural and probable and 
that of Gamanis highly improbable and 
contains inherent indications of being false. 
Gaman could from the house of his 
brother Dulla and Budha watch the move- 
ments Of Fatta to walk into hia house 
when Fatta should walk out. If he did 
soand Fattacame back and found him 
there, Fatta naturally enough attacked 
him. A guilty man in that predicament 
thinks only of affecting his escape as best 
as he can and will not fight. So Gaman 


- did not hit his back and consequently Fatta 


mat Begam, P, W: No. 3, and Musammat - 


Budhi, P. W. No. 4, were hearing a groan 
of Musammat Nur. Thesetwo women ran 
to her and saw Fatta beating her with a 
stick. They were afraid'to interfere, and 
Fatta left after having ' killed her, 


bore no injury. Gaman escaped after receiv- 
ing two blows. Probably his sister-in-law 
did not see him do so According to 
Gaman's own showing Fatta had long 
known of his wife's criminal intimacy with 
Gaman, As he had that knowledge some- 
thing very serious must have oceurred to 


' provoke him to cause his wife's death. All 


Musammai Budhi then ran :to the place. 


these circumstances, therefore, support the 
defence. theory. 
Gaman tells a different story to show 


LÁ 


oS 
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that he received the injuries elsewhere, 
and not in Fatta's house. ,Hvidently his 
object was to show that he was not res- 
ponsible for the tragedy that was enacted. 
To begin with, his statement that Fatta 
decoyed him away from his house is 
supported by no body else than his wife. 
His next remarkable allegation is that 
Fatta dissuaded him from picking up and 
carrying a stick, and he stated this obvious- 


ly for the purpose of showing why Fatta- 


was not hit and bore no injury. Then he 
states that he bad run to a distance of 
300 or 400 karams before Fatta hit him, 
It is difücult'to understand why Fatta 
allowed him to run so far before he hit 
him. Fatta must have been a man of ex- 
traordinary psychology if he came with the 
opject of killing Gaman, but did not fly 
&t his when he came face to face with him. 
A, man who bad already killed his wife 
would not have acted in the cool and calm 
manner stated by Gaman. Lastly it may 
be observed in connection with Gaman's 
story that according to hia own showing 
he was stronger than Fatta so much so 
that hecould drive him back to the spot. 
It is strange that on disengaging himself 
from the grip of Fatta and arming himself 
with his stick he did not hit back and 
chastise Fatta for having assaulted him, 
Now the, question is why Nawab Khan 
lambardar, P. W. No. 10 and Fazal Dad 
sufedposh, P. W. No, 12, stated that it 
was Gaman who brought Fatta to the spot 
and that Fatta admitted at that time that 
he had attacked Gaman somewhere away 
from his houss. It was admitted that 
Gaman's father taught Quran Sharif to 
to girls of the family of the lambardar 
and the sufedposh. Further it was admitt- 
ed that Dulla and Budha, brothers, of 
Gaman cultivated the land of the sufed- 
posh. These gentlemen, therefore seem to 
have taken into their head to save Gaman 
from the ignominy of being held respon- 


sible for the death of Musammat Nur. 


We, therefore, come to the conclusion 
that the defence verison is the correct one 
and this being so we hold that Fatta 
killed his wife under a grave and sudden 
provocation on finding ber in company 
with her paramour Gaman, We, there- 
fore, alter the conviction to one under 
s. 304-1 and reduce the sentence to rigorous 
imprisonment for five years. 

We accept the appaal to this extent and 
do not confirm the sentence of death. 

R L. Appeal partly accepted, 


hAGHBIR SINGH b, PAT RAM GANGA RAM. 
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LAHORE HIGH COURT. 
SECOND OLVIL APrEaL No, 1105 or 1928, 
November 26, 1928 
Present:—Mr. Justice Bhide. 
RAGHBIR SINGH —4ucauENT-DEBTOR— 
ÁPPELLANT 
versus 
Firm PAT RAM GANGA RAM—DzoREE- 

HoLbEgRs— RESPONDENTS. 
Custom—Self acquired property—Liability of such 
property in the hands of legal representative in 
execution of decree—Civil Procedure Code (Act V of 
1908), s. 60—Properties of agriculturist judgment- 


` debtor—Exemption from attachment, extent of. 


Under s. 60, Civil Procedure Code, only such pro- 
perties of a judgment-debtor are exempt from 
attachment as in the opinion of the Court are 
necessary for purposes of his residence and other 
agricultural requirements. Ifhe has properties more 
than suilicient to meet such requirements he cannot 
claim exemption in respect of all properties. 

Fovo Gurbakhsh Singh v. Ghulam Qadir (1), refer- 
red to. : 

The self-acquired property of & person against 
whose estate a decree is being executed is liable to 
attachment and sale in satisfaction of the decree 
in the hands of his legal representative. 

Jagdip Singh v. Narain Singh (2), distinguished, 


Second appeal from an order of the Dis- 
trict Judge, Rohtak, dated the21st January. 
1926, reversing that of the Senior Bub Judge . 
Rohtak, dated the 26th August, 1927, 


Mr. R. C. Soni, for the Appellant. 
Mr. Shamair Chand, for the Respondents, 


JUDGMENT.—In the course of 
execution proceedings relating to a decree 
against the estate of one Sujjan Singh, 
four properties whieh have been described 
88 A, B, O, and D were attached. 

Sujjan Singh’s son Raghbir Singh 
objected to the attachment On two grounds, 
namely, firstly, that the property being 
ancestral was not liable to be attached and 
sold in execution of the decree, and, second- 
ly, that the property was occupied by him 
as an agriculturist and was, therefore, 
exempt from attachment and sale under : 
8. 60, Oivil Procedure Oode. The lower 
Appellate Court hasallowed the objections 
so far as the properties Gand D are con- 
cerned and directed the properties A and 
B to besold. From this decision Raghbir 
Bingh has appealed. i 

There seems to be no ground whatever 
for interference with thelearned District 
Judge's order so far as the sale of the pro- 
perties A and B is concerned. It was 
urged in ground No. 3 that properties O 
and D were not in dispute, but the learned 
Counsel conceded “that this is not correct, 
The learned District Judge has found on 
the eyidence before him that these pro- 


115 I. O. 1929. 


perties were sufficient for purposes of 
residence and other agricultural require- 
ments of the objector. Ifthe objector has 
properties more than sufficient for such 
requirements, he cannot claim exemption 
in respect of all. This view is supported 
by Bawa Gurbakhsh Singh v. Ghulam Qadir 
(1) on which tne learned District Judge 
has relied and the learned Counsel for the 
appellant was unable to cite any authority 
to the contrary. ' 


As regards the first objection, namely, 


that the property was ancestral, the learned 
District Judge has given a finding that the 
Properties were acquired and built at 
different times by Sujjan Singh himself, It 
is true that the learned District Judge 
has not discussed this question at any 
length but it seems probable that the 
Matter was not pressed before him. The 
learned Counsel for the appellant was not 
able to point out that there was any import- 
ant evidence to the contrary on the record 
which the learned District Judge must 
have overlooked. The property being 
acquired by Sujjan Singh against whose 
estate the decree was passed, the appellant 
is not entitled to claim that it isnot liable 
to be attached and soldin execution of the 
decree. The principle laid downin Jagaip 
Singh v. Narain Singh (2) would have 
. applied if the property were ancestral in 
^ his hand, but as Sujjan Singh himself 
acquired the property according to the 
finding of the learned District Judge, the 
ruling in question is not applicable. — 
I dismiss the appeal with costs. 


R.L Appeal dismissed, 

(1) 47 P. R. 1897. 

(2) 15 Ind. Cas. 866; 4 P. R, 1913; 160 P. W, R. 1912; 
173 P. L. R, 1912, 


ALLAH BAKHGH ), MUHAMMAD UMAR; ~ 
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LAHORE HIGH COURT. 
Szeonp Orvin, APPEAL No. 1062 or 1928, 
December 4, 1922. 

Present: —Mr. Justice Bhide. 
ALLAH BAKHSH AND OTHERS—PLAINTIFFS 
—APPELLANTS 
versus 

MUHAMMAD UMAR AND ANOTHER . 
—DxeFasDANT3— RESPONDENTS 
Muhammadan Law—Inheritance--Step-son's right 
Will—Bequest of entire property by heirless Muham- 
madan, validity of. - 
x step-son is not an heir under Muhammadan 
BW. 


The rule that a Muhammadan cannot bequeath by 
Will more than one-third of his property has no 


application where he diesleaving no heirs under the 


Muhammadan Law. 

Becona appeal from a decree of the 
Additional District Judge, Ferozepore, 
dated the 7th January, 1928, reversing that 
of the Subordinate Judge, Fourth Class, 
Moga, dated the 26th May, 1927. 

Mr. Niaz Muhammad, for the Appellants, 

Mr, Pasir, Chand, ror the Respondents, 


JUDGMENT.—This was a declaratory 
suit to establish that the house in dispute 
was bequeathed to a mosque named 
'Barowali Masjid’ by one Musammat Baro. 
The Courts below have found the execution 
of the Will to be proved. The learned 
District Judge has, however, dismissed 
the suit on the finding that the plaintiffs 
had failed to prove that the property 
bequeathed was less than one-third of the 
property available for heirs after payment 
of debts, funeral expenses etc. He has 
also held tnat the Will was probably 
revoked, but the finding is not definite, 
As regards the first finding he has relied 
on para, 459 of Tyabjee’s Muhammadan 
Law according to which bequest of more 
than one-third of the testator's estate in 
favour of a mosque is invalid unless 
assented to by the next heirs, This pro- 
position of jaw was not disputed by the 
learned Counsel for the respondents, 
It was urged by the learned Counsel for 
the appellants that the bequest must stand 
in any case, because Musammat Baro left 
no heirs. He contended that Pir Bakhsh, 
who took her property, being a step-son, ig 
not an heir under Muhammadan Law. The 


' learned Counsel for the respondents object- 


ed that this piea was never taken in the 
Courts below. or even in the grounds of 
appeal. There is no doubt that the conten- 
tion was not raised in the Courts below, 
but ground No. 6 of this appeal, though 
not very happily worded—may have been 


. intended to cover it as stated by the 
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learned Counsel for the appellant. The 
point raised is a question of law patent on 
the face of the record and should not, I 
think, be ignored. The parties admitted 


in the Courts below that they are governed. 


by Muhammadan Law and no question of 
custom, therefore, arises. It is not disput- 
ed that Musammat Baro left no heirs 
unless Pir Bakhsh can be called her heir. 
Now, Pir Bakhsh is admittedly a step-son 
of Musammat Baro and does not appear 
to be at all J 
hammadan Law (vide page 71, Mulla's 
Principles of Muhammadan Law). Ia these 
circumstances it, seems to me that the 
restrictions as regards bequest of not more 


will not apply in this case. The house 
in dispute E therefore, be held to be 
the property of the mosque. 

I accordingly accept the appeal and 
decree the plaintiff's suit but, as they have 
succeeded on a legal point which. was not 
specifically taken in the Courts below, I 
leave the parties to bear their own costs 
throughout. 


A. : Appeal accepted, 


LAHORE HIGH COURT. 
Sroonp CIVIL Avprat No. 117 of 1928. 
í June 7, 1928. 
Present :—Mr. Justice Johnstone. 
UTAM anD ANOTHER—PLAINTIFFS— 
APPELLANTS 
z versus 
TABU AND OTABES— DEFENDANTS — 
PraponppaTa, " S 
t J t (I of 1877), s. d4—Plaratrff um 
iiis P aed without titi Interference by tres- 
es oe who interferes with the lawful posscs- 
sion of another may be restrained by an injunction, 
even though the latter is not able to prove any title to 
the property of which he is in possession. Section 54 
of tne Specific Relief Act isno bar to the granting 
sa ay oe v Mahomed Ghous (1) and Abdul 
Hamid v. Sarbuland Khan (2), followed, 


Second appeal from a decree of 
the Additional Judge, Hoshiarpur, dated 
the 30th November, 1927. reversing that of 
the Subordinate; Judge, Fourth Class, Una, 


District Hoshidrpur, dated the 8th January, 


1927. 


an heir according to Mu- ` 


UTTAM V, TABU v . 115 I; O, 1929 - 


Mr. Fakir Chand, for thé Appellant. | . 

Mr. Badri Das for Diwan Mehr Chand; 
for the Respondents. 

JUDGMENT.—One Musammat Nihali 
was an occupancy tenant of certain land. - 
On the 16th of March, 1925, she gifted her 
rights to the plaintiffs and defendants 
Nos Iland 12, who obtained possession. 
Subsequently she died and mutation was 
effected in the names of defendants Nos. 1 to : 
10, The plaintiffs then brought a suit. 
They claimed to be the donees and heirs 
of Musammat Nihali aud. as being in posses- * 
sion of the land, prayed for an injunction 
to restrain defendants Nos. 1 to 10 from 


A ' disturbing their possession. These contest». 
than one-third of the testator’s property 


ing defendants pleaded that they were 
Nihali's heirs and were themselves in posses- 
Bion. 

The plaintiffs in the first Court abandoned - 
their alleged status both as donees and as 
heirs of Nihali, but maintained that they were : 
in possession and that Court found in their 
favour and granted a decree. The learned 
Additional District Judge didnot upset the 
findings of the lower Court and apparently. 
agreed that the plaintiffs were in possession; 


' he did not hold that defendants Nos. 1 to 10 


were heirs of Nihali. Relying, however, on 
the terms of s. 54 of the Specific Relief Act. 
he held that the plaintiffs were not entitled. 
to an injunction and accordingly accepted. 
the appeal and dismissed the plaintiffs’ suit. 
Now, it is clear that the plaintiffs had,- 
for the purposes of their suit, a lawful posses- . 
sion of the land and that the contesting ~ 
defendants were interfering ‘as mere 
trespassers. In these circumstances there 
was no bar to the plaintiffs being granted 
an injunction in their favour, and thie view 
is laid down in Ismail Ariff v. Mohomed 
Ghous(1) and again in Abdul Hamid v.. 
Sarbuland Khun (2) The lower Appellate. 


` Court was, 1 consider, wrong in holding 


thats. 54 of the Specific Relief Act bar- 
red the relief claimed. I accept the 
appeal and grant a decree to the plaintiffs 
in the terms prayed for in the plaint. 
They will get from defendants Nos.1 to 10 
their coss throughout. 
A Appeal accept d 

(1) ak C. 834; 20 I. A. 99; & Sar. P. C, J. 303; 17 Ind, 


ur. 321. 
(2) 78 P. R. 1902; 137 P. L. R. 1902, 
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MADRAS HIGH COURT. 
ORIMINAL Reviston Oasp No. 92 oF 1923. 
(ORIMINAL Revision PETITION No. 58 oF 1938.) 

September 25, 1928, r 
Present :—Mr. Justice Curgenven. 
In re PONNUSWAMI UDAYAR 
AND ANOTBE *—ÁOOUSED ~ PETITIONER, 

Criminal Procedure Code (Act V of 1898), ss. 156, 
178, 195 (1) (e) and 47 6—Forgery committed by several 
persons—One of them pérty to proceedings in Court in 
which document is produced—S. 195, whether applicable 
to persons not parties—Sub-Magistrate sending case to 
Police for inquiry—Police filing complaint before Sub- 
Divisional Magistrate. without reporting result—Pro- 
ceedings, whether irregular. 

hen an offence of forgery is committed by more 
than one person, one at least being a party to the 
proceedings in which the document is produced, 
such participants in the forgery as are not parties 
to the proceedings may be prosecuted otherwise than 
under the provisions of ss. 195 and 476, Criminal 
Procedure Uode. (p.481, col 2: p. 482, col. 1.] 3 

In re Narayan Dhonddev Risbud (1), not followed. 

A Vakil cannot be regarded aaa party to the 
proceedings in which he appears for a client so as 
to make 8.1095, Oriminal Procedure Code, applicable 
to a prosecution against him. [p. 483, col. 1. 

Where a Sub-Magistrate forwarded a case for 
investigation to the Police, and the Police, after 
inquiry, filed a complaint before the Sub-Divisional 
Magistrate without reporting the result of the inquiry 
to the Sub-Magistrate : 5 t 

Held, that the Police, acting under s. 173, Criminal 
Procedure Code, were justified in making a report 
ofthe offence found which was triable by a First 
Class Magistrate to the Sub-Divisional Magistrate, 
as a Magistrate empowered to take cognizance of 
the offence on a Police report. [p. 483, eol. 2.] 

Petition „under 68.435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the order of the 
Courti of the Sub-Divisional First Olass 
Magistrate, Tirukovilur, in P. R. O. No. lof 
1927, 

Mr. K.S, Jayarama 
tioners. 

: Mr. K. Venkataraghavachariar, for the 
Pablie Proseeutor, for the Orown. 

ORDER.—The two petitioners filed 
this Criminal Revision 
order of the Sub Divisional Magistrate of 
Tirakovilur, dated 6sh October, 1927, 
deciding to continue the criminal case 
filed against them by the Police under 
88. 465 and 109, Indian’ Penal Code, and 
8, 411, Indian Penal Code, respectively. 

Ina rioting case tried by the Sub-Magis- 
trate of Tirukovilur ten persons ‘were 
accused and they were defended by a Vakil 
named Ananta Ayyar, now the second 
petitioner. Af one of the hearings the 
tenth accused was absent and reported to 
be ill. The Vakil offered to get a 


. E 


Iyer, forthe Peti- 


special vakalat from him, so that the casa . 


his absence. : 
‘construction. It may be reasonable to 'con- 


might be proceeded’ with in 
It is alleged that this spacial vakalat, 


81 : 


In re PONNUSWAMI DDAYAR, 


N 


Petition against the | 


` taking cognizance 


ee aman 


| i 


i f being executed by the tenth 
i died cune lived ata distance of nine 
miles from the Oourt was fabricated in the 
witneSs-Shed adjoining the Court building. 
The Vakil, it is said, dictated it, ib was 
written by the ninth accused in the 
rioting case and the son of the absent tenth 
accused affixed-his father's name to it. 
This document was then produced in 
Oourt by the Vakilas genuine. According 
to the Police version the whole transaction 
in the witness shed was observed and as 


.soon as the document was produced the 


attention of the Sub-Magistrate was drawn 
to the circumslarces, acomparison of the 
signature with the admitted signatures 
of the tenth accused was made andon the 
same day, the Sub-Magistrate sent the 
document to the Police for investigation. 
The inquiry.resulted in the institution by 
the Police of the proceedings out of which 
this petition arose. Besides the Vakil 
and the tenth accused's son, the ninth 
accused was also prosecuted but on the 
ground that he was a party to the, proceed- 
ings in which the vakalat was produced, 
and, therefore, that his prosecution could 
only have been initiated under ss. 195 (L) 
(c) and 476, Criminal Procedure Code, by 
the Sub-Magistrate, the case against him 
was dropped. After the case against the l 
other two accused had made considerable 
progress, the question whether their pro- 
secution, too, was not incompetent in view of 
the same provision of law was raised and 
decided in the-o*der now under reférence. 
This is the main point which has been 
brought up here. The question is whether, 
when an offence:of forgery is committed by 
more than one-person, one at least beinga 
party to the proceeding in which the docu- 
ment is. produced, such participants in 
the forgery as are not parties to the pro. 
ceeding may be prosectited otherwise than 
under the provisions of sa. 195 and 476, 
Oriminal Procedure Code, Theanswer tothe 
question depends primarily upon the con- 
struction to bs placed upon the term ‘ofence 
as it is used in-cl. (c) of s. 195 (D) —whether 
it denotes the transaction of forgery as a 
whole, so that the Court is debarred from 
of that DR kag a 
including the shares taken in it by non- 
ee well as parties; or whether it, 
refers only. to the share taken in the 


` sacti that power to 
transaction by a party, 80. ) 
- proceed against non-parties is not affected. 


‘appears to me: that the language of the 
nicis is not incompatible with either 
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strue the word ‘offence’ as there used, as com- 
prebending the whole transaction in which 
- theactof forgery is committed oritmay 
be readin the sense in which itis used in 
some of the sections of the Criminal 
Procedure Coda, e. g., 8. 229, as the act of a 
Single person who contributes his part to 
the transactior. An examination of the 
sections in Chap. XIX of the Oode, héaded 
‘of the charges’ leads to the conclusion that 
the word there bears the latter or analytical 
meaning of an aet ofa single person, I 
have only further to observe that if the 
former and undoubtedly exceptional mean- 
ing isto be attached to it the language of 
the section might well have made this 
clear. t . 

A large number.of rulings have been 
brought to my attention and with a single 
exception they avour the latter of tbe two 
construcions. The exception is afforded 
by a Bombay case In re Narayan Dhonddev 
Risbud (1). The learned Judges who 
decided that case held that it is the ‘offence’ 
in itself, not any particular offender's 
offence which tke section aims at and in 
the case under reference the ‘offence’ would 
mean the offence generally of forgery ; and 
they considered shat if the Criminal Court 
tried the abettors of a party under s, 467, 


Indian Penal Ooce,,it would, upon this view, 


be taking cognizance of the offence as those 
words are usedin the clause which is the 
action specially forbidden. They go on 
to point out that this reading of the section 
appears to involve no undue straining of 
the language and to give a more reason- 
able interpretaticn than 18 arrived at by the 
Tiival constructiun ; for upon that consiruc- 
tion while the prosecution of the main 
offender could not be instituted with ut 
a sanction (as the law then stood) any 
minor aiders or abettors or actessories 
of his could be so prosecuted. I 


must confessthat I feel muchia sympathy 


with the view that this is how thelaw 
should stand. Nevertheless this case not 
only stands alone but makes no reference 
to the large body of judicial opinion which 
favours a contrary interpretation. i 


There is in tae first place a series of 
cases decided by this High Oourt. I may 
pass over Hadara Virana v. Queen (2%) 
because that wae decided under s. 469 of 
the Code of 1872 which laid down that:-no 
complaint of thé character in question 


(1) 6 Ind. Cas, 520; 12 Bom, L., R. 383; 11 Cr. L, J, 
068. - ' t L ^ 1 $ 
(2) 3,400; 2 Woir 170, 
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should be entertained ‘against a party’. That 
clearly rendered sanction in, the case of 
non parties unnecessary. The report in 
John Martin Scqueira v. Laju Bai (3) does 
not make it clear whether the act of forgery 
was participated in by a party and, of 
course, if that was not so, no question of 
sanction would arise upon either reading 
of the provision. Tne learned Judges appear, 
however, to have entertamed no doubt as to 
the meaning of the sub-section. The con- 
dition with regard to participation both of 
party and of non pmty was fulfilled in 
Anna Ayyar v. Emperor (4), and although 
the. question for decision there was whether 
a criminal prosecution for forgery should 
be suspended until tne civil suit in which 


‘the document had been produced, had been 


decided, Benson and Wallis, JJ., took occa- 
sion to direct the dismissal of the com- 
plaint altogether as against three of 
the accused, on the ground that they were 
parties to the suit, and their ‘observa- 
tion as regards the otber accused is, “we 
think that a. 195 (c) does not render 
sanction necessary as they are not par- 
ties to the proceeding in which the docu- 
ment has been produced.” I cannot accede 
to the contention, that it was unnecessary to .. 
decide this point in the circumstances which 
arose, and the decision of it was certainly 
not an obiter dictum but the application of 
an aspect of the law which had apparently 
been overlooked by the trial Court. I think, 
therefore, that even if the decision stood 
alone I should have to regard itas binoing 
upon me There sre then two cases In re: 
Kallaru Ramalingam(5) and the Full Beneh 
case Govinda Ayyar v. Rex (6) which deal 
with the connecuon between 8. 476 and 
s. 19», Oriminal Procedure Code. The 
most that can be extracted from them for 
our purpose is that the learned referring 
Judges in the latter case, (the second para, 
of the head-note of which is misleading) 
upon receipt of the Full Bench opinion, ap- 
plied the law in the generally accepted 
sense, That, however, has only been ascer- 
tained by a reference to the records. Next in 
Sessions Judge of Cuddapah v. Kondeti 
Obalesu (7) Sadasiva Aiyar, J., following 
John Martin Sequeira v. Laju Bai (3) put 


(3) 25 M. 671; 2 Weir 173. 

(4) 20 M. 226; 6 Or. L. J. 131. 

(5) 311nd Cas. 653,40 M. 100; 18. M. L. T, 488; 2 
L. W. 1135; 16 Or. L. J. 797 

© 50 Ind. Cas. 824; 42 M. 540; 9 L W 422; 36 M, 
L. J. 448; 20 Cr. L. J. 344; (1919) M. W. N.459; 26 M, 


“L. T.92 (F B 


,, C) 23 Ind, bas, 194. 96 MeL, J.220; 15 Or, L. J, 
249, ; : 
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the same construction upon the section, The 
last Madras case quoted is in In re, Mattam 
Shinna Viraiah (8), but that again is dis- 
tinguishable on the ground that the offence 
of forgery was not taken part in by a party. 

Since the current of opinion in this High 
Court is all one way, it seems unnecessary 
to examine other cases and I need only refer 
to Debilal v. Dhajadhari Goshami (9), C. T. 
Guruswamy v. D. K. S. Ebrahim (10) and 
Maung Shwz Phwe.v. Ma Me Hmoke (11). No 
doubt,the grounds accepted in the two latter 
cases may be.open to criticism. It is at 


least incontestable, however, that with the - 
single exception of the Bombay case here. 


and elsewhere the section has been uni- 
formally construed in one way. In this 
state of the authorities, it is impossible for 
me to rule that the learned Sub-Divisional 
Magistrate has erred in law in deciding that 
the trial of the two petitioners should con- 
tinue. ` 

. Three further points have been taken. 
One is that the Vakil was himself & party to 


the criminal proceedings by virtue of the- 


special vakalat.which he held, I do not, 
however, think that this made him a 'party' 
for the purpose of s. 195 (1) (6), Orimi- 
nal Procedure Oode. It has been pointed 
out that he only represented his client in 
a.certain restricted sense; for example, he 
was not liable to be coavicted and sentenced 
to imprisonment in the client's place. 

The next point, which, however, Mr. 


Jayarama Iyer has wisely abandoned, re- - 


lated to the suggested existence of a sub- 
Sidiary . proceeding or its developing 
into the Police inquiry and the subsequent 
prosecution as soon as the vakalat was filed. 


It is impossible to maintain tnat the vakalat - 


was produced in that proceeding. 


The third and last point relates tothe pro- 
cedure adopted by the Police. I have said 
that che Sub- Magistrate forwarded the vaka- 
lat to the Police for investigation and upoa 


a reference by them hə stated that the in- . 


quiry was ordered under s. 156, Criminal Pro- 
cedure Code, which I take to be a mistake for 
8.155. Tae offence was non cognizable, and 
under s. 135 (2) it required an order by the 
Magistrate to investigate it. After that in- 
vestigation was made,acomplaint wasfiled by 


(8) 71 Ind. Oas. 63; 16 L. W. 531; A. I. R. 1923 Mad. 
87; 21 Or. L J. 15. 

(9) 9 Ind. Oas. 557; 15 C. W.N. 565; 12 Or L. J. 
(10) 84 Ind. Oas. 439; 2 R. 374; A.I. R. 1925 Rang 
28; 26 Cr. L. J.295. D 

(11) 85 Ind, Cas. 214; 3 R. 48; 3 Bur. L. J. 344; A I. 
R. 1923 Rang. 195; 20 Or. L. J. 900, / 
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the Sub-Inspector before the Sub-Divisional 
Magistrate of Tirukovilur. It is said that 
this was an unauthorised course and that the 
Police should have reported the result of their 
inquiry to the Sub- Magistrate who ordered it, 
It seems clear that the Police acting under 
s. 173, Criminal Procedure Code, were justi- 
fied in making a report of the offence found, 
which was triable by & First Class Magistrate, 
to the Sub-Divisional Magistrate, as a 
Magistrate empowered to take cognizance 
of the offence on a Police report and it i8 
not contended that the fact that a complaint 
and not a charge sheet was submitted, 
though it may have been an irregular 
course, invalidates the proceeding. I cannot 
see, therefore, that any material irregularity 
took place nor do I think that the case 
cited in Appa Ragho Bhogle v. Emperor 
(12) has any bearing upon the facts, because 
that was acase where fhe Police investigated 
a charge of making a false complaint and 
without making any report at all instituted 
proceedings against the accused. 

My conclusion accordingly is that there 
are no grounds to interfere with "the 
decision of the learned Sub-Divisional 
Magistrate. The criminal revision case is 
dismissed. "oe 
V, N. V. Petition dismissed. 
(12) 27 Ind. Cas. 515; 16 Or. L. J. 161; '17 Bom. L. 
. 69. 2 


——— 


MADRAS HIGH COURT. : 
(Ortminat Revision Casu No 278 oF 1928.) 
ORr«aINAL Revision Petition No. 222 

oF 1928. . 
. * October 29, 1928. 
` Present: —Mr. Justice Wallace. 
In re SUBAN SAHIB AND OTHERS— 
A 0 S«sn—PgTI"IoNE«S ` 

Penal Code (Act XLV of 1860), s. 75--Evidence Act 
(I of 1872), s 5:—Criminal Procedure Code (Act. V of 
1898., s. 662—Finding of guilt of accused person—- 
Evidence of prior convictions, whether admissible for 
purposes of quantum of sentence, : 

Where à Court finds an accused person guilty, 
there is no reason why previous convictions should 
not be used in exercising its discretion. in regard to 
the quantum of the sentence - um Dx 

The object of s. 54, Evidence Act, isto lay down 
that evidence of bad character including' a previous - 
conviction is as a rule irrelevant to help to establish 
an accused person's guilt, but it. does not lay down. 
that it may not be taken into account in. passing 
Bentence. 4 Se Pos ; 

Ismail Alibhai v. Emperor (1), followed.  . : 

Section 75, Penal Code, applies to cases where it ia 
intended to pass sentences more severe than those pro- 
vided in the PénalCode for the particular offences charg: 
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ed. Butthat does not involve a complete exclusion from 
consideration of previous convictions in cases where 
it is-not intended’ or possible to exceed the limits 
fixed by the Penal Code. j 


‘Petition under ss. 435 and 439 of the 
Code .of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session, Trichinopoly Division, 
in Criminal Appeal No. 8 of 1928, preferred, 
against. that of the Court of the 
Sub-Divisional Magistrate, Trichinopoly, 
in 0.0. No. 114 of 1927 (Criminal . Oom- 
plaint No. 7 of 1927 on the file of the Town 
Sub-Magistrate of Trichinopoly). 

.Mr. M. S. Vydyanatha Iyer, for the Peti- 
tioners, ; 

Mr. K. 8. Vesudevan, for the Public 
Prosecutor, for the Crown. , 

-ORDER.—The four petitioners with 
another person not before me ware charged 
before the Town Sub-Magistrate, Trichi- 
nopoly, with offences under ss, 147, 323, 379 
and 426, Indian Penal Code. The last 
witness was examined by him on the 
7th October, 1927. He then wrote out along 
order finding the petitioners and the other 
man guilty of offences under ss. 147, 323 
and 426, Indian Penal Code. Having arrived 
at that conclusion, he proceeded to record 
evidence which proved that two of the 
petitioners had previously been convicted 
of breach ofthe peace, had been bound. 
over to keep the peace for a year and 
had broken their bonds. On the strength 
of this evidence, he sent up the case to 
the Sub-Divisional Magistrate, ‘being of 
opinion that two 'ofthe petitioners Bhould 
receive a severer sentence than he could 
impose and that the other.two should be 
bound over to keep the peace, The Sub- 
Divisional Magistrate after considering 
the evidence, convicted the petitioners of 
rioting and other .offences. in view ot 
the evidence as to ‘their association to- 
gether and the previous convictions of 
two of them, he decided to take action 
under Madras Act V of 1926. Evidence 
was given that the petitioners were not 


more than twenty years old and he ordered ` 


them to be detained in the Borstal School 
at Tanjore for the minimum -period of 
two years. An appeal was taken to the 
Sessions Judgé,who set aside the convictions 
for rioting, but confirmed the sentences, 

In revision, it is argued thatthe trial 
was vitiated by the admission of evidence 


of the badcharacter of two of the petitioners 


before the Sub-Magistrate. It is contended 
that this is opposed to. the provisions of 
8, 94 of the Evidence Act and that 
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the enly. method by which sentences can 
be enhanced is to be found in s. 75, 
Indian Penal Code. -The wording of s. 
94 of the Evidence Act is, no doubt, as 
wide as it can be, but the objectis, I think 
clear to lay down that evidence of bad 
charaeter including a previous conviction is, 
as a rule irrelevant “to help to establish 
an accused person's guilt," but that is not 
to lay down that it may not be taken into 
account in passing sentence. The questiou 
has been fully considered in Ismail Alibhai 
v. Emperor(1) a decision which I propose . 
to follow. 

The proper application of .B. 16, 
Indian Penal Code, seems to me obvious. 
It is to cases where itis intended to pass 
sentences more sevére than those provided 
in the Penal Code for the particular 
offences charged. But that does not 
involve a complete exclusion from con- 
sideration of previous convictions in cases 
where it is not--intended or possible to 
exceed the limits fixed by the Penal .Oode. 
In very few cases are minimum sentences 
provided for and the Judge has a wide 
discretion allowed him. It seems to me 
impossible to contend that, after conviction 
he is disentitled from considering witha 
view to the proper exercise of that discre- 
tion, the antecedents of the convicted man. 
If there could be any doubt on the point, 
itis, I think, set at rest by s. 562, Code 
of Oriminal Procedure. ‘That section 
refers to a far wider range of offences than 
are included in s. 75, Indian Penal Code, and 
distinetly coritemplates the use of previous 
convictions (not necessarily convictions for 
the same offence of which the person has 
just been convicted) to affect the question ` 
of ‘sentence. If it is legal to prove a 
previous conviction in order to show that a 
convicted person cannot avoid being . 
sentenced, I see no- reason why previous 
convictions should not be used by the 
Court in exercising its discretion in regard 
to the quantum of the sentence, 

I find no ground for interference. The 
criminal revision petition is dismissed. 

V. N. Y. Petition dismissed. 


(1) 26 Ind. Oas. 995; 39 B. 326; 16 Bom. L. R. 934j 
16 Cr. L, J. 88. 
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MADRAS HIGH COURT. 
FULL BENCH.: 
ORIGINAL Petition No. 129 or 1928. 
. Beptember 19, 1928, 
Present :— Bir Murray Ooutts-Trotter, 
Kr., Chief Justice, Mr, Justice Beasley 
and Mr. Justice Mackay. $ 
IN Tii& MATTER OF THE INCOME Tax AoT 
XI or 1922, s. 86 (2) anv s. 10 (2) (iii). 
IN THEMATTER OF THE ASSESSMENT OF 
T. P. PETHAPERUMAL CHETTIAR 
KARAIKUDI Ist CIRCLE, 
SHANMUGANATHAPURAM 
Tig COMMISSIONER or INCOME-TAX, 
MADRAS—PariTIONER 


versus 
T. P. PETHAPERUMAL OHETTIAR 
—RRePONDENT. ; 

Income Tax Act (XI of 1922), s, 10 (2), Gii— 
Tavanai loans, interest on—Expiry of periods prior 
to year of account—Adjustment in year of assessment 
—Deductions, whether claimable. 

The distinguishing feature 
amongst Nattukottai Chettis is that at the close of 
each period or tavanai, the interest due, if pay- 
ment in cash has not been demanded by the creditor, 
is added on to the principal sum lent, and becomes 
merged init, and begins to bear interest as part of 
such principal. Such an arrangement isa deposit 
so that the interest, though not demanded, is to be 
treated as paid and received and is to be added to the 
deposit itself to carry interest. [p. 486, col.1.] 

An assesses isnot entitled to claim deduction in 
respect of interest on such tavanai loans where 
the tavanai periods had expired in a yaar previous 
tothe year of account though tke adjustmenta are 
made only in the year of assessment. Such interest 
must be regarded as having been paid in previous 
years and could not be treated as expenditure of the 
year of account. [p. 485, col. 2.j 

In order to claim an allowance in respect of 
interest paid on borrowed capitalit must beinterest 
paid during the year of account. It may be interest 
actually paid in cash which is the cash basis of 
accounting or it may be by adjustment which is the 
mercantile basis of accounting and where interest 
has not been paid in cash and no regular 
basis of accounting has been adopted, the whole 
question depends on what the arrangement was 
between the assesses and the persons who advanced 
the money at the time ofthe advance. [p. 486, col. 


of tavanat loans 


Mr. Patanjali Sastri, for the Petitioner. 
Mr. R. Kesava Iyengar, for the Respond- 
ent. 


. JUDGMENT .—The question referred 
to us by the Commissioner of Income-Tax; 
Madras, is “whether the sum of 13,301 
dollars is allowable in this ease as a deduc- 
tion under s. 10 (2) (iii) of the Income Tax 
Act as interest paid in the year Krodhana.” 
Under s. 10 profits and gains of a business 
carried on by an assesses are to be comput- 
ed after making certdin allowances and sub- 
el. (iii) allows the deductions of interest 
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paid in respect of capital borrowed for the 
purposes of the business. The assesses 
isa Nattukottai Chetty residing in the 
Ramnad District and has rubber gardens 
and amoney-lending business at Taiping 
in the Federated Malay. States, ìn the 
year Krodhana (1925-26) he received a sum 
of Rs. 55,423 in British India from his 
business at Taiping and ‘in the course of 
the assessment proceedings of 1926.27 
the question arose whether this sum, or 
any part of it, represented profits of the 


` Taiping business liable to tax unders. 4 


(2)of the Indian Income Tax Act.. The 
Income Tax Officer examined the accounts 
of the Taiping business and’ computed the 
profits for the year of account,- Krodhana 
(13th April, 1925, to 12th April, 1926) to be 
22,820 dollars and taxed this sum as profit re- 
mitted to British India, The assessee claimed 
an allowance of 22,573 dollars as expenditure 
in the business for that year, and under the 
following circumstances. The assessee had 
borrowed money from certain Nattukottai 
Chetty firms andthe accounts showed that 
these loans had been taken on “three 
months taranai’, and this is conceded by 
the assessee. In the course of the year of 
account, four of these taranai periods termi- 
nated and the total amount of interest that 
fell dueenthose four occasions was 9272 
dollars. Thissum the Income Tax Officer 
allowed asa deduction, but the  assessee 
claimed in addition the sum of 13,301 dol- 
lars which represented the interest which 
had fallen due on the expiry of previous 
tavanat periods. It is admitted that those 
tavanai periods expired in previous years or 
at any rate in the year previous to the year 
of account. The Income Tax Officer held 
that this interest, in view of the fact that 
these were tavanai loans, must be regarded 
as having been paid in previous years and 
could not be treated as expenditure of the 
year of account. He accordingly disallow- 
ed the assessee’s claim with regard to 
13,301 dollars. In the accounts maintained 
by the assessee the whole of the sim of 
22,573 dollars which represents the interest 
due on the expiry ofall tavanai periods in- 
cluding those of the previous. years is ad- 
justed as having been paid to the lenders 
inthe year of account. - Corresponding 
entries showing the receipt of interest 
were made in the accounts of some of the 
lenders. It is admitted that these entries 
are nota record of cash -payment but 
they are used by the assessee to prove an 
agreement between him'and his lenders to 
pay and receive the.whole of the accumu- 
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. lated interest offhe previous year in the 
year of account and that there was in con- 
sequence a constructive payment of the 
-whole sum inthat year. We think it is 
perfectly clear that in order to claim an al- 
lowance in respect of interest paid on bor- 
rowed capital it must be interest paid 
during the year of account. It may be in- 
terest actually paid in caeh which isthe 
cash basis of sccounting orit may be by 
adjustment which is the mercantile basis 
ofaceounting. No regular basis of ac- 
counting seems to have keen adopted by 
the assesseebui in any case, in our view, it 
does not matter what method was adopted 
because the whole question depends upon 
what the arrangement was between the 
assessee and th» persons who advanced the 
money at the timeof its advance. Itis 
conceded that themoney upon which the 
interest was dus to be paid was advanced to 
the assessee on what is known as the tavani 
system; and the learned Commissioner in 
his reference to us states as ‘follows:— 
“Tavanai means a period of rest, and the 
distinguishing feature of such loansis that 
at the close of each period (in this case 
a period of three months) the interest due, 
if payment in cash has not been demanded 
by the creditor, is added on to the principal 
sum lent, and becomes merged in it and 
begins to bear interest as part of such 
principal”. In Narayanan Chetty v. Supiah 
Chetty (1) it was held that such an arrange- 
ment as this is a deposit and when the 
interest is not demanded,the interest is to 
be added to the depositas an increase to 
the deposit. That means that the interest 
though not demanded is to be treated as 
paid and received and is to be added 
to the: deposit itself to carry interest. 
The Income Tax , Officer has, «&herefore, 
treated the interest due at the end of 
these tavanai periods asinterest paid and 
he has adopted the same principle for 
both the year previous to the year of 
account and the year of account itself and 
has given, the assessee the deduction 
allowable in respect of the tavanai periods 
ending in the yearof account, But since 
ihe taranai periods in respect of which 
ihe assessee claims the allowance of 13,3U1 
dollars ended notin the year of account 
but in the. year previous to it, it must be 
taken, similarly that the interest was paid 
by the assesseein that previous year and 
added to the principle and, therefore, not 


(1) 58 Ind, Cas, 629; 43 M. 629; 11 L. W, 418; (1920) 
AL W, N, 248; 38 N. L. J.437. — 4 
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having been paid in the year of account 
the Income Tax Officer was quite correct 
in disallowing the assessee's claim;- ` 
For these reasons we answer the question 
referred -o usin the negative. - l 
The Cammissioneron this reference will 
get his costs Rs. 250, : 


V. N. Y. Reference answered, 


MADRAS HIGH COURT. 
lAPrxALS Nos, 75 AND 215 or 1923 
AND 
. APPEALS Nos. 237 anp 457 or 1924. 
February 3, 1928. 
Present; — Mr. Justice Wallace 
and Mr. Justice Srinivasa Ayyangar, 
In hc8. 75 or 1923 snp £37 cr 1924, 
^ Rao Bahadur Pydah 
VENKATACHALAPATHI—Derenpanr 
No, 2— APPELLANT 
$a ^ rersus 
Tar GUNTUR COTTON, JUTE AND 
[ PAPER MILLS, Co. Lr». GUNTUR 
AND ANCTRHER— PLAINT) FFS— Reg FONDENTS 
IN Nes, 215 cF 1923 anD 451 oF 1924, 
Tut GUNTUR COTTON, JUTE anv ~ 
PAPER MILLS Ov. Ltp, GUNTUR 
PLaINTIFFS— ÁPPELLAN18 
versus 
"LINGAHALLU RAMACHANDRA RAO 
AND ANOTHE&— DEFEN Dan Ts— RESPONDENTS, | 

Companies Act (VII of 1918), s. 91— Contracts with 
Company— 4lon-disclosure of interest by officer of 
Company—Enowledge of Directors, effect of— Trans- 
action, wheter void—Oficer voting jor contract in 
which he is interested—Liability for damages and 
secret profits. : < 
"Under th» Companies Act a breach of s. 91 (a) 
(b) or (c) ty which a Director is bound to dis- 
close any irterest he has personally in a transaction 
into which the Company is entering does not ipso 
facto poe transaction void or voidable. [p. 410, 
col. 2 

Voting bran interested Director for n transaction 
in which heis interested, will not per se render the 
contract ei her void or voidable. But  non-dis- 
closure, or voting, when bus for the vote, the con- 
tract would not have been sanctioned, will in all. 
cases render the interested Director liable to account 
for ‘secret p-ofits’. [p. 491, col. 1.) 

The inter:st which a Director of a Company who 
stands' in = fiduciary relation to the Company is 
bound to disclose is any interest which conflicts with 
his duty to she Company. Whether the interest is 
of such anazure or not must be a question of fact 
ineach caseand decided on a reference to the word. 
ing ofeach Statute. [ibid.] 

Where the real nature of the interest is known to 
all the Direztors, there is no necessity to make a 
formal disclcsure. [p. 49], col. 2.] 


115 £ O. 1929 VESKATACHALAPATHI V. GUNTUR COTTON, JUTR & PAPER MILLS CO, 


The question whether a particular debt due toa 
Company is worth pursuing by suit or in execution 
is largely a matter of discretion in the hands of 
businessmen, and the Court cannot hold managers 
responsible for every  unrecovered debt merely 
because steps by way.of execution or by way of suit 
were not taken  [p.497, col. 2; p: 498, col. 1.] 

[Oase-law considered]. ON 

Per Srinivasa Ayyangar, J.—In a charge of non- 
disclosure by a Director of his interest in a par- 
ticular contract or transaction, the averment must 
not only include allegation of oxistence of such 
interest but also the fact or allegation of non-dis- 
closure, or in other words, the breach ofthe obliga- 
tion. [p. 501, col, 1.) . : ] 

. The interest requiring disclosure is not only 
pecuniary interest but every relation such can 
reasonably be regarded as capable of affecting the 

Director's decision. [p. Ul, col. 2.] — ` 

Appeals agalust the preliminary and final 
decrees of the District Court of Guntur, 
dated the 24th of April, 1922, and the 4th 

of April, 1924, respectively, in O. 8. No. 2 

of 1921. ] 

Messrs. T. R. Ramachandra Tyer, S. Sri- 
nivasa Iyengar, V. Subramania Iyer and 

V.C Gopalaratnam, for the Appellant. 

Messrs. A. Krishnaswamy Iyer, Mr. K. 

Satyanarayanamurthi, V. Chalamiah and 

K. Kameswara Rao, for the Respondents 


JUDGMENT. 

Wallace, J.—This is a connected 
series of four appesls arising out of asuit 
by the Guntur Cotton, Jute and Paper 
Mills Company, Limited, against the two 
defendants, their former secretaries and 
treasurers, for a declaration that these 
defendants ceased to hold office from ' 31st 
March, 1918, for an injunction restraining 
them from interfering with the manage- 
ment of the Company, for córrect accounts 
and damages for the loss sustained by the 
Company by reason of their several acts 
of fraud and misappropriation. A pre- 
liminary judgment in the case was passed 
on 24th April, 1922, and the final judgment 
on 4th April, 1924. Defendant No. 1 has not 
appealed but he washeard in his own case 
on the appeals by plaintiffs. Defend- 
ant No, 2 has preferred Appeal No. 75 of 
1923 against the preliminary decree and 
Appeal No. 237 of 1924. against the final 
decree, The Company has preferred 
Appeal No. 215 of 1923 against the prelimi- 
nary decree and Appeal No. 457 of 1924 
against the final decree. l 

Various matters fall tobe dealt with in 
these appeals, the decision in which, as in 
the original trial, has not been assisted, but 
considerably hampered by the action of 
the plaintifis in not clearly realising before 
they came into Court and not clearly set- 
ting out in their pleadings what their 
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causes of action were and what remedies 
at law wereopen to them on these causes 
of action. It will be convenient to follow 
the order taken by the lower Courtin 
dealing with the several maítera in issue in 
this litigation and :hus deal with both 
appeals against the preliminary decree at 
the same time. 

The first and most important mattér 
relates toa mortgage of Rs. 1,23,354 over 
the mill property in favour of the wife of 
the 2nd defendant. This was taken on 
2ad January, 1918, in continuation of, and 
by way of security for, various loans taken 
at various times by the, Company from 
her. The lower Court has held on this 
matter that, though the 2nd defendant had 
aninterest in this mortgage which con- 
flicted with his duty to the Company and, 
therefore, an interest which heshould have 
disclosed, and though he was liable, there- 
fore as agent for the profits he had gained 
and asa trustee for any loss which the 
Company may have suffered, yet .since 
no profits were gained and no loss incurréd, 
2nd detendantis free of any civil liability 
in this suit This decision is the main 
ground of attack in the plaintiffs’ appeal. 

As stated the mortgage was taken in 
continuation of a seriesof previous loans, 
As tothese loans the only statement in 
the plaint isin para. lO (c), that ""defend- 
ants suspended transactions with Banks 
and allege that large debta were borrowed 
ata high rateof interest from their wives, 
The share-holders disputed the genuine- 
ness and good faith of those transactions 
and passed a special resolution on 2nd 
December, 1917, curtailing the boriowing 
powers of the defendanis which was con- 
firmed on 30th December, 1917. These 
transactions are collusive and fraudulent 
and were intended to benefit the defend- 
ants at the costs of the plaintiff Company 
and are, therefore, void." The District 
Judge has considered the mortgage at 
length, but nowhere discusses the loans 
except to come to certain conclusions 
thereon favourable to the defendants. Thus 
he points out in para. 24 that the money 
for these loans was received from the 
lenders and paid for value, and he has no 
doubt that the amounts alleged had been 
received from the 2nd defendants wife 
and had been spent for the legitimate 
purposeof the mill. He finds also that 
early in the history of the Company, on 
2nd August, 1918, the Bank of Madras 
refused to advance more money beyond 
Ra. 30,000 borrowed on 7th November, 1911, 
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, 867 per cent, add that it was then that 
~ ihe.defendants and ‘their wives began to 
advance money to the Company. There is 
.no attempt bythe plaintiffs to prove that 
the Company could have got money on 
easier terms in the open market or that 
uncalled capital was available. It is clear 
that the Company was having great 
difficulties in getting the share-holders to 
meet calls for further capital. Even as early 


as 1907 the Directors had to begin filing : 


suits to compel share-holders to pay up, 
and. something like 500 suits were filed. 
I am not, therefore, prepared to follow the 
District Judgein holding, ashe does in 
para. 43, that the mortgages document and 
its forerunners, that is, the promissory 
notes, for the loans were executed notin 
the interests of the Company but fraudu- 
lently by the defendants to advance the 
interest of the 2nd defendant's wife. The 
District Judge does not,as I have said, 
consider these loans by themselves, He 
merely argues back from the mortgage to 
the loans, and because he finds the former 
fraudulent he holds the latter must have 
been partof the same fraud. Butthat 
is by no means a legitimate conclusion or 
a proper method of arriving at a con- 
clusion, particularly as the Judge himself 
hoids that at first the defendants were 
genuinely prosecuting the interests ofthe 
Company,that loans were necessary, and 
that the full money obtained on those 
was spent in the interests of the Company 
who got the full value for their money. 
‘Atthe.time of argument I tried to as- 
certain whether at any time the share- 
holders had at any of the numerous 
annual general meetings ever challenged 
the loans. It is difficult in the mass of evi- 
‘dence there isin this case to be absolutely 
certain’ of any point; but we have not been 
pointed to any evidence going to indicate 
‘that the ‘share-holders ever challenged 
‘these loans. The plaintiffs do not assert 
that the loans were unnecessary or at any 
‘unduly high rate of interest or that the 
‘Company did not get full value for the 
“money. The plaint mentions general meet- 
-iag on 2nd December, 1917, which curtailed 
the borrowing powers ofthe defendants. 
‘It does. not appear even from the minutes 
‘of that meeting, Ex. F-4, that then these 
‘loans or the rate of interest on them were 
denounced. Therefore, beyond the fact 
that the loans were borrowed from the 
wives of the 2nd defendant and Jst de- 
fendant thereis no- cause for inferring 
fraud,-and the facts that loans were neces- 
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sary, that the rate ofintereat is not proved 
orfound to be unduly high and that the 
Company got full value for their money, 
seem tome to put the issue of fraud 
out of the question as regards the loans 
themselves, 


Now I come to the mortgage. The plaint 
charge is merely a general one that it was 
collusive, fraudulent and unauthorised. 
Let us see first if it was necessary. By 
1917 the Company’s financial position was 
approaching a crisis. Very early in the 
history of the Company the Directors had 
to borrow money in order to work the 
mill, At first they borrowed from the 
Bank of Madras from 1909 to 1911, but 
the Bank refused further loans in 1913. 
Private sources, therefore, had to be tapped. 
These, chiefly the money of the defend- 
ants and their wives, carried on the Com- 
pany till 1917. During 1915 to 1916 there 
was 8 good deal of friction and mancuvr- 
ing for position between the defendants 
and the share-holders. The balance sheet 
of 1915: was thrown out, but the balance- 
sheet of 1816, in which the loans settled 
by this mortgage were entered, was passed, 
Ex. XI, dated 22nd April, 1917. Itis 
obvious thatthe stage was being reached 
when further money would not be lent 
without security. The Directors then 
decided to advertise for loans on the 
security of the mill. Advertisements were 
inserted in two local newspapers, anda 
large number of Banks was approached 
for loans. The se all refused—see, Ex, LXIX 
series. "There is no suggestion that any of 
these proceedings were not bona fide. 
Thus the Directors had come to the conclu- 
sion that money could not be provided 
without security on property, and had 
made a genuine effort so to raise money 
outside by way of mortgage and had failed. 
In these circumstances it seems to me 
hypercritical to denounce the givingof the 
mortgage over mill property to secure the 
loans which the 2nd defendant's wife bad 
already given, or to hold that the mort- 
gage must have been tainted by fraud 
simply because the mortgagee was the 
2nd defendant's wife. All the circum- 
stances to my mind point to the fact that 
ifthe creditor had béen anyone else, an 
outsider, the result would have been 


the same, namely, the mortgage over 
the mill property. There was in the 
circumstances no other alternative. This 


conclusion is. strengthened -by the 
eonduct of the share-holders in the matter. 
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On 26th November, 1927, some of them 
sent a.notice to the Directors which was 
read at their meeting on 28th November, 
1917, see page 579 of the printed papers 
protesting against the giving of the mort- 
gage. The Directora nevertheless by a 
vote of 5 to2 resolved on the mortgage. 
The protesting share-holders and the 
dissenting Directors bad until 2nd January, 
1918, when the mortgage was actually 
executed, time to take effective steps to 
prevent it and did exactly nothing at all. 
Jt is quite clear that they did not consider 
that their interests were being put in any 
teal jeopardy by the transaction. The 
validity and binding character of the 
mortgage is now in issuein a separate suit 
by the mortgages to enforce it and will be 
judicially decided there; but for the pur- 
poses of this case I see no sufficient reason 
for holding that it was a transaction fraudu- 
lently entered into with the intention of 
cheating the Company. 

The next question is whether the 2nd 
defendant, who was one of the creditors, 
had any interest in this mortgage which 
should have been disclosed to the Directors 
before they decided to sanction it, and 
further, if so, whether the 2nd defendant is, 
therefore, liable to the Company on the 
contract. The first point. for consideration 
is the defendants’ contention that this 
objection to the mortgage was never 
raised in the plaint or the pleadings 
or the issues and was only raised 
at the time of argument in the lower 
Court, and that in consequence no evidence 
was Bpecifically directed to this point. The 
only evidence on the point is contained in 
certain answers by certain witnesses to the 
question whether the Directors knew that 
the 2nd defendant helda general power-of- 
attorney in favour of his wife. The plaint 
is culpably vague and merely speaks of 
the mortgage transaction being unautho- 
rised, and the word ‘disclosure’ is never 
mentioned in the plaint or in the issues; on 
the other hand, in his appeal petition 2nd 
defendant has not made it a ground of 
appeal that he was takenby surprise in the 
lower Court on this matter, but has merely 
pleaded that the lower Court ought to have 
held'that there was a sufficient disclosure of 
his interest. As the 2nd defendant has 
taken hiestand on that ground, then, if his 
ioterest was such as ought inlaw to have 
been disclosed, the only questions that 
have to be considered are,on whom did the 
onus of proof lie, and* whether it is proved 
that there was or was nota disclosure. I 
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think, therefore, that there is not substance 
in this technical objection by the defend- 
ants, although, as Ishall point out later 
on the plaintiffs’ laxity in the pleadings 
fastens on them the onusof proof of non- 
disclosure. 

It is not disputed that 2nd defendant 
acted as agent of his wife in the matter of 
this mortgage and he was undoubtedly at ' 
thetime a Director and voted for the mort- 
gage at the meeting of Directors who decid- 
ed to grant it. Thelower Court has found 
and it is not seriously challenged before 
us that the sanction of the Directors asa 
body was not necessary for this mortgage. 
The secretaries had plenary power to enter 
into such mortgages if they thought it 
advisable. It wasnot, therefore, necessary 
that this mortgage should go before the 
Directors at all, but this fact of itself, 
would not absolve the 2nd defendant. If 
the defendants thought it advisable to have 
the direct sanction of the Directors then it 
was incumbent on them to place candidly 
all the facts before the Directors, and if the 
2nd defendant had an interest in the mort- 
gage which was such an interest as he 
ought in law to disclose and which he did 
not disclose, he cannot take shelter in 
the fact that he could himself have sanc- 
tioned the mortgage without going to the 
Directors at all, 

I shall very briefly discuss the legal 
question argued at length on both sides, 
namely, whether in the present case, non- 
disclosure of interest in a contract or voting 
on a contract in which he is interested will 
render the offending Director liable in any 
loss to the Company which it may have 
in consequence, or will render 
the contract void or voidable. The 
principles.which this Company required its 
Direetors tofollow in the matter of contracts 
in which they might themselves have an 
interest are laid down in Art. 99 of the 
Articles of Association. This article, to 
my mind, implies that the Company had no 
objection to its Directors being interested 
in contracts made with the Company, or to 
their making profits on such; but the nature 
of the interest must be disclosed and the 
interested Director shall not vote in the 
matter of the contract, or, if he does, his 
vote shall not count. This article was 
adopted on 12th September, 1904, under 
the unamended Indian Companies Act in 
which the present s. 91 (a) to (d) did 
not appear. In 1914 hy Act XI of 1914, - 
these sections were inserted. No altera- 
tion, however, was made in the Articles of 
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Association in consequence of this alteration 
of the Jaw. Ncw businessmen must be sup- 
posed to know their own interest and the 


businessmen of this Company were content. 


not to prohibit its Directors from baving 
an interest in contracts with the Company, 
provided tha; the interest was disclosed, 
and that, if a Director votes, his vote shall 
not be counted. It does not appear’ to me 
that s. 91 (a) or (b) adds anything to 
the strictness of the terms to which the 
Directors had already been bound by the 
Oompany itself, except that they make a 
bréach of tae terms punishable by a 
penalty; thatis to say, the terms themselves 
are not more onerous, but the observance of 
them isto be enforced with more severity. 
I am not prepared to hold that after the 
passing of Act XI of 1914, Art. 99 of 
‘the Articles cf Association became ultra 
vires because of the amendments of the 
Act. These sections simply imposed 
a penalty for breach of an obligation 
already laid dcwn by Art. 99. 

Does this imposition of a penalty 
for non-disclosure or for voting 
carry with it, in law the consequences, 
first, as regards the Company, that 
the contract entered into with sucha 
breach of obligation is void ab initio or 
yoidable and, secondly, as regards the 
offending Dire3tor,is he liable for damages 
to the Company if there is any loss to it 
on the contract, or is he liable to account 
for any secret profits made by him. 


As regards the matter of voting on the 
contract, it seems to me quite clear that 
the mere voting cannot of itself have any 
effect on the contract. Section 91 (bj 
certainly does not say so and, in my view, 
cannot be hela to imply so. The effect 
of the section is merely that the vote, if 
given, shall nct be counted. Thereis no 
objeet'in saying that the effect of the vote 
is to render the contract illegal or voidable. 
Unless, therefore, the contract would not 
have been accepted if the vote had not 
been given, the contract remains unaffected. 
A pertinent case on this point is Transvial 
Co. v. New Belgium (Transvaal, Land and 
Development Co (1)in which a contract was 
held to be voidable, not because the vote was 
given, but because, if it had not been 
counted, there would not have been a 
quorum qualified to contract. The matter 
has to be looked at from a business point 
. of view, “and if without the vote the 
Company would still have carried through 


(1) (1914) 2 Ch, 438; 59 S, J. 27; 31T, L. R, L- 
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the contract the Company has no claim to 
have the contract nullified. For example, 
in Imperial Mercantile Credit Association 
v. Goleman (2), Hatherly, L.O , says “i take it 
that even voting would not exclude the . 
agreement” voting, that is, after disclosure, 
or when the Board is fully aware of the 
interest of the interested Lirector. As to whe- 
ther voting would make aninterested Director 
liable to account for secret profits, in Costa 
Rica Ry. Co. Ltd. v. Forwood (3)Rigby, L.J., 
appears to consider that it would: lfhe 
has such interests, he must not vote; and 
Itake it that, ifhe did vote, he would be 
bound by the general equity whicu charges 
a fiduciary agent with tne concealed profits 
that he makes". In: the present case, 
however, it has been found that there were 
not any concealed profits on the mortgage, 
80 that [ need not go further on this point. 
As regards the matter of non-disclosure, 
with which s. 91 (a) deals, the above con- 
sideration of s. Y1 (b) indicates that the 
mere fact that the section imposes a penal- 
ty is no ground for inferring that the sec- 
tion prohibits the contract or makes it 
illegal. It is significant that, though s. 9L 
(d) (3) in terms distinctly says that the 
breach thereof renders the contract void at 
the option of the Company, i. e., voidable, 
ss, 91 (a), 91 (b) and 91 (c) do not say s0. 
Further, e. 91 (a) contemplates that the 
interest may be acquired after the contract 
has been passed by the Company. In such. 
a case it seems absurd to contend that an 
ex post facto omission to disclose an iater- 
est acquired subsequent to the contract, 
will have the legal effect of rendering the 
contract void ab initio or voidable. This 
seems to meto indicate that, whatever the 
law may be in England,in India the law 
is that a breach of s. 91 (a), (b) or (c) does 
not ipso facto render a contract void er 
voidable. In interpreting eect:ons of this 
kind it is essential to see whether the 
object of the section is that the contract 
contemplated should be forbidden, and ¿ny 
section relied on in any particular case 
will have to be considered on its own 
wording and meaning, in order to see whe- 
ther a breach of the inhibition contained 
init imports a prohibition of the contract, 
itself ; thus it has been held in: England 
that s. 193 of the Public Health Aet (1875), 
s. 2 (1) of the Money Lenders Act (1900) and 


(2) (1871) 6 Ch. 4. 538 at p. 569; 40 L. J. Ch. 263; 24 


L. T. 290; 19 W. R. 481. 
(3) (1901) 1 Oh. 746 at pe762; 70 L. J, Oh, 385; 49 
W.R, 337; 84 L, T. 279; 17 T. L. R. 297; 8 Manson 374; 
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s. 9£ of the Elementary Education Act 
(1870) should be interpreted as prohibiting 
contracts made in defiance of these provi- 


sions ; see Mellis v Shirley Local Board (4), - 


Whiteley v. Barley (5), Victorian Daylesford 


Syndicate v, Dott (C), Bonnard v. Dott (7) 


and Barnacle v. Clark (8). These cases, 
however, areclearly eases in which thecon- 
tracting party is the party liable to the 
penalty imposed by the section, and the 
design of the section, therefore, is to forbid 
the contract. Iam not able, for reasons 
already given, to spell out the existence 
of any such design from the wording of s. 
91 (a) or (b). t i 

We have, therefore, to come back to the 
Articles of Association, and tbe law then 
applicable to this Company or to Companies 
which have an Article of Association such 
as Art.99, would seem to me to be this, 
Non. disclosure of an interest will not per se 
render the contract void or voidableat the 
option of the Company. Voting by an in- 
terested Director will not per se render the 
contract either void or voidable. But non- 
disclosure, or voting, where, but for the 
vote, the contract would not have 
been sanctioned, will in all cases render 
the interested Director liable to account for 
‘secret profits.’ 


What then is the natureof the interest 
of which the law will compel disclosure ? 
This has been a matter of fruitful discus- 
sion and has been defined in many cases in 
various ways. In Costa Rica Ry. Co Ltd, 
v. F'orwood (3) the general principle is cited 
from i Macqueen: see page 760 and may 
general be summed up in the rule of 
equity that the interest which a Director of 
8 Company who stands in a fiduciary rela- 
tion to the Company is bound to disclose 
is any interest which conflicts with his 
duty tothe Company. Whether the inter- 
est is of such a.nature or not must be a 
question of factin each case and decided 
on a reference to the wording of each 
Statute A few examples may bé cited. It has 
been held in Narimanv. Municipal Corpora- 
tion of Bombay (9) that interest within the 


(4) (1886) 16 Q B. D. 446; 55 L.J. Q.B. 143; 53 L. 
"T. 810; 34 W. R. 187; 50 J. P. 214. 

(5) (1888) 21 Q. B. D. 154; 57 L. J. Q. B. 643; 60 L. 
"T. 86: 36 W. R. 823; 52 J. P. 595. : . 

(8) (1905) 9 Ch 621; 74 L J. Ch. 673; 21 T.L. R 
749; 53 W. R. 231; 93 L. T. 627. 

(7) (1908) 1 Ch. 740; 75 L. J, Ch. 446; 94 L.T. 656; 
22 T. L. R. 399 


(8) (1900) 1 Q. B. 279; 69 L. J. Q. B. 15; 64 J. P. 87; 
48 W.R, 336; 81 L. T. 484. e 

(9) 83 Ind. Cas 856; 47 B. 809; 25 Bom. L, R. 089; 
A I. B, 1923 Bom. 305. eu 
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meaning of 8.36 of the Bombay Municipal 
Act (1888) shall not be merely a parental 
interest which a father may take in his 
Son's welfare but that the. interest must 
involve some reasonable expectation of 
pecuniary advantage or must at least be 
“material” that is, presumably, bringing 
some substantial advantage to the party. 
Such advantage has been held to accrue 
if it took the shape of an advertisement of 
the party's goods: ‘see In re Batten, Ex 
parte Milne (10) Loan ot money to carry out 
a contract with the Board, for the security . 
of which the contract was assigned, is 
clearly a case of conflicting interest: sea 
Hunnings v. Williamson (11) as also em- 
ployment by a firm which had a contract 
with the Board: see Nutton v. Wilson (12). 
Generally then, the principle is this, that 
where the interest is such that it is likely to 
influence the Directoragainst the Company's 
interest, likely to produce a conflict between 
his duty to the Company and his duty to or 
interest in the other party tothe contract, 
he is bound to disclose it. Beyond this, 
however, it is clear that, if the whole body 
of Directors was already aware ot the facts, 
formal disclosure is not necessary, Author- 
ity to this effect may be quoted from 
imperial Mercantile Credit Association v. 
Coleman (2) and Costa Rica Ry. Co. Lid. v. 


Forwood (3; where Vaughan Wil- 
liams, L.J., remarks: “It seems to me 
that... ren the Company, through 


its Directors, was perfectly well aware 


that Sir A. Forwood was  beneficially 
interested in a CONETACE.......cc.ccccesesceeees 
M That being the state of knowledge 


of the Company..................and its Direc- 
tors, I am clearly of opinion that........... ; 
there was nothing in this case to render 
Sir A. Forwood subject to any liability, as 
a Director of that Company, to account in 
respect of whatI will shortly call ‘secret 


rey 


profits’ ”. 


I have here no doubt that the 2nd de- 
fendant was, as agent of bis wife, bound in 
duty to getas favourable terms for her as 
possible. As Director of the Company, he 
was bound to getas favourable terms for 
it as possible. The two duties are incom- 
patible and cannot be exercised together. 
It cannot be doubted that the ?nd defend- 
ants duty to the Company was to disclose 


(10) (1889) 22 Q. B. D. 685; 58 L, J. Q. B. 333, 37 W, 
R 499; 6 Morrell 110. 

(11) (1883) 11 Q. B. D. 533; 52 L. J. Q. B. 416; 49 L, 
T. 361; 6 W. n.267; 48 J. P. 135. 

(12) (1889) 22 Q. B. D. 744; 58 L. J. Q, B. 443; 37 W, 
R. 522; 53 J.P, 644, . 
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his agency for’ his wife, if not already 
known tothe Directors, and to refrain from 
voting on the mortgage, and that he would 
have committed a clear breach of-his legal 
duties as: Director if his interest was not 
known to the Directors or if without dis- 
closing ithe voted and his vote was need- 
ed to carry the contract. On the other hand, 
that the body of Directors knew that the 
proposed mortgagee was the2nd defend- 
ant's wife there can beno room for doubt. 
They knew the mortgage was merely secu- 
rity forthe previous loans and that the 
ereditor was the 2nd defendant's wife and 
itis very difficult to believe that any of 
them were ignorant that the 2nd defend- 
ant was acting for his wife in this matter. 
Further owing tothelax way in which the 
pleadings have been drawn up there is no 
issue on this point, and when the plaintiffs 
subsequently made this non-disclosure a 
matter of charge the onus of proving it 
' clearly lay upon them. They cannot allow 
the whole case to go through and be closed 
without any issueon this point, and then 
argue that the defendants must suffer judg- 
ment because they have failed to discharge 
the onus of proof on a point of which they 
gave no notice to the defendants in their 
pleading, andon which the defendants 
were not called to produce evidence. 
Plaintiffs cannot be allowed, so to speak, to 
amend their plaint and found their cause 
of action on a question of pure fact not 
alleged in the plaint. If authority is want- 
ed for this obvious proposition, I would cite 
Imperial Mercantile Credit Association 
v. Coleman (2) where the learned Lord 
Chancellor remarks: “Plaintiffs were quite 
aware of tha necessity of making out 
a case of concealment” and Costa Rica 
Ry. Co. Ltd. v. Forwood <3): where 
Rigby, L. J., states “No attempt has 
been made toshow that Sir A. Forwood 
ever did what was contrary to the Railway 
Company's Articles of Association", «4 

Iam clear that the onus lay upon the 
plaintiffs to prove non-disclosure. Iam fur- 
ther, clear that they have not discharged it. 
Plaintiffs’ witness No. 1 who was a Director 
at the meeting which sanctioned the mort- 
gage and the only Director at this meeting 
who has been examined by the plaintiffs 
was not even asked if he was then ignorant 
of anything which the defendants ought 
to have disclosed. He merely says that he 
did not know that the 2nd defendant held 
a general power-of attorney for his wife, 
but this is little tothe point. The plaint- 
iffs, as already pointed out, have never in 
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their pleadings asserted that the Directors 
were notaware of the 2nd defendant's 
agency and have not examined any Director 
to state that he was not aware ofit. When 
there is no evidence that the Directors 
were notaware of the. agency and that, 
therefore, formal disclosure at the meeting 
was necessary, it is not open to the plaint- 
iffs to contend that there was such an ab- 
sence of disclosure as will amount to a 
breach of the law. Asregardsthe 2nd de- 
fendant's voting on the contract, what is 
real prohibited, when the Board was 
aware ofthe interest of the 2nd defendant 
is the counting of the vote, but even if the 
2nd defendant's vote on this mortgage be 
not counted, the result would have been 
the same, since the voting on the mortgage 
was by a majority of 5 against 2. 

I must here deal with an attempt in 
this Court by C. M. P. No. 649 of 1927 
to put in fresh evidence of an undisclosed 
interest by the 2nd defendant, namely, that 
it has been discovered by the plaintiffs 
after the termination ofthe trial in the 
lower Court that he was at the time of his 
vote on this contract the universal legatee 
of his wife. l cannot see how this streng- 
thens the plaintiffs’ case. It is doubtful 
if a spes successionis isan interest which 
must be disclosed, but even if it were 
there is again not the slightest effort to 
assert or prove that the Directors at the 
meeting were ignorant of that fact. On 
the facts thenI am unable to hold it prov- 
ed that there was any non-disclosure by 
the 2nd defendant of an interest which he 
ought inlaw to: have disclosed. No ques- 
tion, therefore, arises of his accountability 
for secret profits, but,as already pointed 
out, the lower Court has held that he made 
none. | 

A further point has been raised by plaint- 
iffs in connection with this mortgage. It 
is contended that by the resolution of the 
Company, dated the 2nd December, 1927, 
page 545, incorporated in Art. 113-A of 
the Articles of Association the defendants’ 
term of office as secretaries came to an end 
on 3let March, 1918. Subsequent to that date, 
however, they continued to discharge the 
duties of secretariesand treasurers and paid 
out towards thediscbarge of the mortgage a 
sum of Rs. 74,000 details of which are 
given at page 719 of the printed documents. 
Plaintiffs contend that the defendants had 
ceased on 31st March, 1918, to have auy 
authority to pay out the Company's moneys 
and, therefore, are bbund to refund to the 
Company Rs. 74,000 .paid out without 
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authority. Now in the first place this is no- 
where madea matter of charge in the plaint, 
nor does it seem to have been raised 
in the lower Court. Issue No:4 which touches 
this matter was raised not on the ‘plaintiffs’ 
pleading but on the defendants’ plea that 
the resolution of 2nd December, 1927, was 
invalid. This in itself is enough to repel 
the plaintiffs’ contenfion, since it rests on 
& point of fact on which the defendants were 
never called upon to adduce evidence, name- 
ly, whether the defendants did continue 
with the consent and authority of the 
share-holders, as secretaries and treasurers 


after 3lst March, 1918. In the next place 


it is clear even from the present records 
that after 31st March, 1918, the defendants 
did not cease to be secretaries and treasur- 
ers. The resolutionof 2nd December, 1917, 
was followed by another at the same meet- 
ing which contemplated that the new sec- 
retaries and treasurers would be appoint- 
ed before 3lst March, 1918, to take over 
.their office from the defendants. Such a 
meeting was not held although it was 
within the competence of’ the share-holders 
to hold it, and indeed their own resolution 
contemplated their holding it if the sec-: 
retaries or Directors refuse- to callit. The 
share-holders, therefore, took no steps to 
appoint officers to take over charge from 
and succeed thé defendants in their office 
and it is quite clear fromsubsequent proceed- 
ingsof theshare-holders that-they continu- 
ed the defendants as de facto secretaries and 
treasurers until finally at a meeting in 


December, 1918, the new secretaries and. 


treasurers were appointed (see page 879). 
The minutes of: the meetings’ of 21st 
July, 1918, (page 811) of 2nd October, 
"4918, (page 835), at which a lease for 1919. 
on which the plaintiffs rely as valid and 
authorised was entrusted to these sec- 


retaries and treasurers and of 19th Decem- ` 


ber, 1918, (page 879) demonstrate this. In 
fact the resolution at the last named meet- ` 
ing is that “so and so” bejoint secretaries: 
and treasurers from this. date forward 
in place of the two defendants and that “go 
and 80" are authorised to take possession 
of the mill, ete., from the former secretaries. 
The plaintiffs cannot isolate one act of 
those de facto secretaries and treasurers ` 
and say it is unauthorised. They must,’ 
if logical, contend that all acts done by: 
them after 3lst March, 1918, including the 
lease of 1919 are unauthorised, and to that 
extent, as I ' understand their case at the: 
bar, they were not prepared to go, Now 
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When the defendants were in fact authorised 
to continue after: 3ist March, 1918, the 
duties of secretaries and treasurers even 
though the Articles of Association laid down 
that they were to demit office on 31st March, 
1918, the Oourt will not be solicitous to 
find that all the acts done by them after 
31st March, 1918, were invalid. They were 
in fact ratified by the Company though 
the consequential amendment was not in- 
corporated in the Articles of Association. 
This part of the plaintiffs’ case, therefore, 
seems to meto have no substance. Plaint- 
iffs’ appeal on the whole matter of the 
mortgage fails. 5 

The next point to consider is a charge 
made by the plaintiffs against the defend- 
ants in the matter of certain 
leases. The nature of these leases is 
as follows: The lessee was to supply a fix- 
ed number of putties of raw jute for 
manufacture into bags and to pay a fix- 
ed sum per putty for working expenses 
to the mill, Thelessee took overthe manu- 
factured bags and made his profits on the 
sale of these. The Company made their 
profits on the difference between the actual: 
working expenses and the sum paid to the 
lessee for working expenses. The latter 
sum was determined by tender or auction. 
Tkis system was introduced by a resolu- 
tion. of the Directors on 23rd November, 
1914; see page 185 as the previous de: 
partmental working was found not to be 
profitable. The lease of 14-15. was in the 
name of Nalam Subramaniam, examined 
as P. W. No. 12, Ex. RRRR. The plaint 
charge on this is thatthe two defendants 
owned a share in this lease through P. 
Satyanarayanamurthy, the son ofthe 2nd 
defendant and that the profits of this 
lease realised in this fraudulent manner 
must be accounting for to the Company.. 
Further on the footing of a breach of con- 
tract by the Company. in regard. to this 
lease the lessee filed a suit for damages. 
The  plaint charge continues that the. 
defendants are not defending this suit. 
for the Gompany properly and that, there- 
fore, they have rendered themselves -liable 
to the Company for any damages incurred 
through their negligence or fraud. Both 
these contentions have been practically 
given up before us and. neither found 
favour with the Court below. The District . 
Judge has on grounds not alleged in the 
plaint found the defendants liable for. 
damages. He finds that, while the defend- 
ants were not .proved to .have had 
a share in the lease, they had, such 
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' an interest in it as they were bound to 
disclose and which they did not dis- 
close. He finds further by a process of 
reasoning difficult to follow that though 
` there is no evidence thatthe defendants 
' themselves made any secret profits over 
the-lease the lease was owing to their fraud, 
on very unfavourable terms to the Oom- 
pany and that the Company by that fraud 
lost asum of Rs. 18,000 and he, therefore, 
finds the defendants liable in that sum, 
The firat point to be dealt within con- 
nection with this lease is to settle if there 
really is any proof that thelease is tainted by 
fraud. That it was publicly advertised, even 
“widely advertised”, according to P. W. No. 
1 himself: see page 19 of the evidence 
and that tenders were openly invited is 
clear from the evidence, and that no tender 
` higher than that of Nalam Subramaniam 

waa received is found by the District Judge. 

I agres with him on the evidence for the 

reasons given by him that this was so, There 

is no prima facie reason, therefore, why 
one should suspect the bona- fides of the 
- acceptance of the highest tender, and I 
'do not find that the general meeting of 
share-holders found fault with this lease 
when they were considering the balance- 
sheets of 1915 or 1916. Plaintiffs’. witness 
No, Lhimself who has been a Director 
since 1915 admits that he never objected 
in writing to these leases. His statement 
that he objected orally may be discount- 
ed. The District Judge finds mala fides 
‘merely because under & private arrange- 


ment by the lessee himself made with. 


one of the 2nd defendant's sons, the figure 
for working expenses was taken ata higher 
“figure than in the lease itself. The lessee 
apparently was to supply 4000 putties of 


raw jute in the year to be worked by. 


the mill and agreed to pay the mill Rs. 22 


per puttyfor workiog expenses. The mill. 


made a profit between that figure and 
their actual working expenses. Now in 
the separate arrangement. Ex. TTT, be- 
tween the lessee and his working partners 
the profits to them obtained by sale of 
the manufactured gunny bags.was to. be 
calculated as if they were paying Rs. 26 8-0 
per putty tothe mill. Hence the Judge 
concludes that an honest lessee would and 
ought to ‘have tendered Rs. 26-:-0 per. putty 
and ‘that “because he did not, the lease is 


tainted ‘with’ fraud. I am wholly unable. 
: closure. 
-plaint or in the issueg, nor can I find that 
any evidence has been led about it. For. 


to follow this reasoning. 


A lessee 15, of cougge, entitled as abusiness . 


man to get his lease on the lowest possible 
terms which the mill will accept, and if 
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he makes &large profit thereon or enters 
into partnership with some one else on 
the prospect of getting larger profits for 
himself that is not the business of the 
mill The mill after publicly calling for 
tenders accepted the highest bid and the 
most upright of Directors could do no 
more. . The fact that the lessee made large 
profits or thought that he could make a 
large profit is no proof that the the lease 
was fraudulent, It is easy to be wise after 
the event and decide that the lease at a 


higher figure would have givan more pro- - 


fits tothe mill. But it is admitted by 
the plaintiffs and accepted by the District 
Judge that up till then the mill which 
had besn working departmentally had 
been working at a loss and. in con- 
sequence the system of leasing was intro- 
duced (see Ex. 122). Thus no one at the 
time of the tenders could be at all certain 
whether the new system would be bene- 
ficial or not. Unless the plaintiffs are able 
to establish and prove that the mill could 
have obtained the lease from some one 
else at a figure above Rs. 22, or that Nalam 
Subramaniam could have been forced up to 
the higher figure—and there is no attempt 
by the plaintiffs to -do this—there is, in 
my opinion, absolutely no ground for hold- 
ing that the lease ought. to have been 
for a higher figure and that the 
failure to get & higher figure was due 
to some mala fides or fraud on the part of 
the defendants. This conclusion becomes 
stronger when we remember that.such 
a caseof mala fides or fraud was never 
put forward in the plaint at all. I am 
unable. to agree with the lower Oourt that 


this lease has: been shown to have been: 


in any way tainted by fraud. In any 
case the measure 


the so called secret profits;.but on his own 


showing, para. 48, only 2749 putties were . . 


worked so. that the proper figure ought 

to have been 2749 multiplied by Rs. 4-8-0. 
The next point is 

fendants had in this 


Such an interest 


disclosed, 
by Art. Y9 :of the 


ted to a Director 


“Articles of Association", but.the nature . 
of his interest -must be disclosed. The. 


plaint does not allege any absence .of dis- 
It:is not a point taken 


the reasons already given I hold that the 


of damages is wrong, > 
The Judge fixes it at 4000 (that is the. 
number of putties) multiplied by Rs. 4 8-0 . 


whether the de-. 
lease. such an. 


interest as they ought in law.to have: 
is permit-. 


in the: 


a 
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onus lies on the plaintiffs to prove non-dis- 
closure, and I fail to find any evidence at 
all. f am, therefore, unable to hold that 
there was any non-disclosure, even suppos- 
ing that dieclosure was imposed by law. 
In any case I am further not eonvinced that 
the defendants had any interest which they 
were bound to diselose, "The lessee wasthe 
brother-in-law of Satyanarayanamurthi the 
son ofthe 2nd defendant. Satyanarayana- 
murthi held a power-of-attorney from the 
lessee in respect of it. On account of these 
relationship, and solely on account of these, 
the District Judge holds that the 2nd de- 
fendant was clearly interested in the con- 
tract of lease, and proceeds further to hold 
the Ist defendant civilly liable because 
"without his help the object could nothave 
been achieved". I fail to follow this and 
the plaintiffs’ Vakil does not support these 
findings. Obviously the District Judge has 
not found the Ist defendant had any 
interest in the contract which he was bound 
to disclose and hehas found it not proved 
thatthe lst defendant was pecuniarily in- 
terested in the affairatall, Asto the 2nd 
defendant, beyond his relationship there 
is nothing toshow any interest which he 


ought to have disclosed. Heis admittedly. 


divided from his son Satyanarayanamurthi 
and they are not on good terms. Second 
defendant filed his accounts in Court and 
the plaintiffs had’ the opportunity of in- 
specting them. Whether they did so or 
not,they have not ehosen to file them. 
Presumably they do not support the plaint- 
iff’ case. The accounts of Satyanarayana- 
murthi were nob summoned by the plaint- 
ifs. 1n the civil 
againstthe Company to which the plaint 
alludes the whole matter has been gone 
into and it was held there that defendants 
had no interestin: this contract. There is 
no appeal or memorandum of objections 
on this point (see A.S. No. 461 of 1923). 
The suggestion that the2nd defendant got 
any.secret profits from or had any interest 
in this lease was not put to any witness, 
notevento P. W. No. 12 himself, Even 
P. W. No. 18, who supplied funds 
for the contract: see Ex. TTT, and who 
is examined on behalf of the plaintiffs, 
makes no such suggestion. Plaintiffs in 
the plaint 
defendants owned a.share in and realised 
profits from this lease, but the lower Court 
in para. 47 definitely states “thereisno evi- 
dence in the case that the defendants 
tually gained personallye any particular 
. it isalso not established that they 






suit by the lessee 


definitely charged that the’ 
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made personally a pecuniary gain them- 
selves", and in para.49, it says "that......... 
the defendants themselves owned a shara... 
is not established by reliable evidence.” 

; In this Oourt the plaintiffs have put in a 
petition toadmit certain Bank accounis 
filed in that lease suit, which accounts 
were filed as Ex. W-i in that suit, in order 
to prove that the Ist and 2nd defendants 
financed this lease. Even if we admitted 
these at this stage, three years after they 
were filed in that suit and no sound reason 
is advanced why they could not have been 
put in earlier. I donot consider that they 
even show a prima facie case that the 
defendants advanced the moneys. I cannot 
support the District Judge's judgment and 
decree against the 2nd defendant on this 
lease either on the .grounds given by him, 
oron the ground that the2nd defendant did, 
as a matter of fact, make any secret profits”. 

No argument has been addressed to us on 
the lease of 1915-16. As to the lease of 
1916-17 dealt with in the juagment in 
paras, 56 to 60, this was publicly auctioned 
and was knocked down in favour of Varada- 
raghaviah, brother of the Ist defendant, 
The plaint case was that the defendants had 
shares in it. As usual the plaintiffs 
madeno attempt to prove their plaint case 
and set up other counts, first, that the 
auction. was not fairly conducted and, 
secondly, that the lst defendant had an 
interest in it which he did not disclose. 

The lower Court has repelled both points. 
Before us the first point is not taken but the 
Second is pressed, on the ground that the 
lessee andthe lst defendant were undivid- 
ed members ofa joint family. Thus no 
point is pressed here as against the 2nd 
defendant. For the let defendant it is con- 
tended that he was divided from his brother 
on the date of the lease because a partition 
suit had been filed in 1915 against himself 
and that brother by another brother. The 
evidence, as is natural when the matter was 
not specifically put in issue, is meagre, and 
in this state of the case I am not prepared 
to differ from the lower Oourt in its finding 
that it has not been proved that the Ist 
defendant had an interest in the lease which 
he was bound to disclose, while 1 must 
note, as I have already noted on other 
matters, that the plaintiffs had made no 
attempt to prove by evidence the fact of 


‘non-disclosure. I support the finding of: 


the lower Court on this lease. 
The lease of 1917-18 is dealt with by the 
Judge in paras. 51 to 55. Th’ plaint, case was 


that the lease was knocked down to the 
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lesseein spiteof& higher bid by P. W. No. 
13 and that the Company, therefore, lost 
thereby. On this question of fact the lower 
Court has found against the plaintiffs and 
Lean see no reason for differing. As 
against the evidence of P. W. No. 1, which 
seems to be hearsay,and that of P. W, No. 
18,the unsuccessful claimant, thereis the 
evidence of P. W. No. 5 the Company’s 
Accountant: see Ex. LXXIILA who says 
that there was no higher bid than that of the 
lessee. I, therefore, agree with the lower 
Court in its findings about this lease. 
The lease of 1918-19. This lease was put 
“up to public -auction and knecked down to 
L. Varadaraghaviah, the brother of the Ist 
defendant. The plaint case was that the 


auction was not fairly held and that the’ 


Company thereby sustained a loss, and that 
the defendants had shares in the contract 
and must make good to the Company all 
profits which the lessee made. That the 
auction was unfairly held has not been 
proved. It was,as a matter of fact, held 
under the auspices of the 
Court itself and was eonfirmad by the 
Court. -At the time of confirmation the 
Company had the opportunity of putting 
forward any objection they had to the con- 
frmation. None appears to have been put 
forward. Iagree with the lower Court that 
this allegation of an unfair auction is un- 


founded. 3 
ants had shares in the contract, the matter 


-was fought out in O. 8. No. 4 of 19210n the. 
The lower Court > 


file of the Distriet Court. 
relies on the decree in that suit, but there 


is obviously some confusion in that decree. | 


The judgment in that suit (Ex. OLXIX) 
exonerates both the present defendants 
with costs as they were  "unecessarily 


made parties,and held that the present. 
2nd defendant was sub-partner of one of the © 


sharers. That this was the decision is clear 


also from & note made, by the same Judge, 
the evidenee of . 


who passed the decision, in 
P. W. No. 1 in this case at page 18 
printed evidence. 
however, Ex. JJJJ, says that the share of 
- the"defendant, that is 
defendant, shall be two annas in the rupee, 
though it aleoexonerates the 4th defendant. 
The mistake is in the - decree. 
the judgment is clear that. the 
present 2nd defendant had no share but 
was only a sub-partner with a sharer. 
Such sub-partnership, however, would un- 
doubtedly be an 1 
The lower Court is, therefore, right ia hold. 
ing that it has not been proved that the lst 


of the 
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As to the allegation that defend. - 


Thedecree in that suit, . 


the present 2nd _ 


since . 


interest in the contract, . 
.of any misconduct in 1915 to 1917." 
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defendant had any interest in the contract 
mue that it is proved that 2nd defendant 
ad. 

Now, when the plaint had charged 2nd 
defendant with having a share in this lease, 
he did not in his written statement deny it. 
It is significant that while he there denied 
having had any share in the profits of the 
leases for the years 1915, 1916 and 19i7, he 
refrained from any similar denial in re- 
spect of thislease. That was sufficient, to 
my mind, having regard to the terms of 
Art. 99 of the Articles of Association, to 
throw on him in the trial the onus of prov- 
ing disclosure, and he has made no attempt 
todo so. He was, therefore, according to 
the terms of that article, rightly found by 
the lower Court liable to account for his 
profits, His appeal on this item (Rs. 2,200-4-3) 
must fail. 


The next point relates to an overstay by 
one M. Ramanujayyain the old mill pre- 
mises at the expense of the plaintiff 
Company. Thelearned Judge's discussion 
on this matter isin para. 74 ofhis judg- 
ment, and is confined to the part played by 
the let defendant. Then suddenly he 


' holds both the defendants liable, without 


saying why he holds 2nd defendant also 


liable. However, this cccupatiou of the pre- 


mises gratis was clearly a matter which the 
Ynd defendant ought in the interests ofthe 
Oompany to have looked into and putright 
and he cannot be absolved of negligence | 
which led to a loss to the Company. On 
the whole the lower Court’s decree .on this 
point may be supported. 


. The next point is general commission. 
The District Judge has ordered the defend- 
ants to forfeit under s. 220 of the Indian 
Contract Act, their general commission for 
1915, 1915 and 1917, because of their mis-` 
conduct in these years. Here again the 
lower Court has gone entirely outside the 
plaint. Theonly claim in the plaint re- 
garding withholding of commission is in 
para. 10 (hk) in which it is claimed that the 
defendants cannot claim commission after 
31st March, 1918, because their_terms of 
office then came to an end, Thereis no 
claim whatever for the return of the com- 
mission earned in the years prior to 3lst 


` March, 1918. I do not see how the decision 
ofthe lower Court on this matter can be 


supported. Apart from this technical 
ground I have not found that the defend- 
ants have been proyed to have been guilty 


charged, and, therefore, there- F 
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ground for the withholding of the their com- 
, Mission. > 

The next point is the removal of the 
defendants from their office as secretaries. 
The defendants .do not object to this pro- 
vision in the decree, and it will, therefore, 
stand, with an alteration of the date, 
` hereinafter to bə considered. The provi- 
sion to deliver up all Company registers and 
papers follows: 

Someargument was put forward relative 
to the Judge's having disallowed the 
plaintiffs’ claim thatthe defendants mada 
secret profits on an oil contract. It is 
sufficient to remark on this that the 
claim is not supported by any account. 
It was not difficult for the plaintiffs to 
have called for the accounts of the oil 
Company. Second defendant produced his 
oil commission acvount book before the 
Oourt, but the plaintiffs did not choose to 
rely upon it. Obviously no case for differing 
from the lower Court has been made out 
on this point. 


A claim was also put forward by 
plaintiffs regarding the losa to the Company 
by the defendants not having sued Nalam 
Subramaniam, the lessee for 1915-16 for 
not supplying 1251 putties. This was a 
case not put forward in the plaint, nor 
has it been made a ground of claim in the 
lower Oourt, and I cannot allow it to be 
taken here. This disposes of the appeals 
against the preliminary decree, 


Appeals Nos, 237 of 1924 and 457 of 1924 
are against the final decree. On the 
preliminary .decree a Commissioner was 
appointed to take accounts from 1913 to 
1918 excluding 1216. He took accounts up 
to 30th April, .191u, thedate on which a 
Receiver was appointed to take charge of 
the Company's affairs. On his figures the 
District Judge has surcharged the defend- 
ants with asum of Ks. 46,01i as interest 
on loans which the defendants negotiated 
for the Company, not onthe ground that 
these loans were fraudulent and intended 
for their own benefit or that of their 
relations which was the case in the plaiat 
but on the ground that the defendants did 
not disclose the interest which they had 
in these loans. This figure includes interest 
on. the loans which resulted in the mortgage 
already dealt with and interest on other 
loans not so secured. Here the objection 
already taken as regards the mortgage must 
again be pressed. There is no hint in the 
plaint of this chargé of non-disclosure and 
there is no evidence whatever about it, 
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The only charge in the plaint regarding 
this is, in para. 10 (c) that large d ebts 
borrowed by the defendants at a high rate 
of interest from the defendante' wives were 
collusive and fraudulent and intended to 
benefit the defendants. This charge haa 
been repelled by the lower Court and 
rightly, as the" loans were used for the 
Company's legitimate business, and there 
is: no evidence whatever that the loans 
were not necessary for the Company's 
business or that the money could have been 
got atalower rate of interest. As I have 
already remarked in the matter of the 
mortgage, defendants were never put to the 
proof of non-disclosure and the plaintiffs 
cannot turn round and say that they have 
not proved what they were not called upon 
to prove. Iam of opinion that this sur- 
charge cannot be sustained. It is obvious 
in any case that the actual figure of 
interest could not be determined by the 
lower Court at that stage. If the mortgage 
is found binding on the Company in the 
suit upon the mortgage, the interest on it 
would be payable by the Company, and, 
therefore, the figure of Rs. 46,011 would have 
to bereduced by the mortgage interest. 
All that the lower Court could have done 
was to have given, a3 regards the mortgage 
interest, a declaratory decree that the 
defendants should be surcharged for so 
much interest as may eventually be found 
binding on the Company. f , 
The only other item is the matter of 
time-barred debts, which are said to have 
become irrecoverable owing to the neg- 
ligence `of the defendants. The District 
Judge goes through the list furnished by 
the Commissioner, and fivally surcharges 
the defendants with an amount of Rs. 4,430 
on this Head. Here again, it is to be noted 
that the plaint case on this matter was 
not one of negligence and liability to 
account, The charge was (para. 10) that 
the defendants -colldded with the debtors 
aod either did not collect the debts or 
compromised for lower sums for personal 
reasons, There isno evidence except the 
fact that eertein debts were barred by 
time, no evidence that any loss to the 
Company could have been prevented. Neg- 
ligence was neither averred, nor, in my 
opinion, proved. The question whether a 
particular debt is worth pursuing by suit 
or in execution is largely a matter of 
discretion in the hands of businessmen, 
and it would be absurd for a Court to hold 
managers responsible for every unrecovered 
debt merely because steps by way of 
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The Articles of Association No. 
21, givesthe Managing Directors absolute 
discretion in the matter of the recovery 
of debts, The District Judge's treatment - 
of this part of the case is, therefore, far . 
from satisfactory. To come to particular 


- items, items Nos. 24, 79 and 143 were not con- 


- tested by the defendants and item No. 59 is 


“ not contested to the extentof Rs. 37-10-0 


: collected. Items Nos. 8, 93,94, v2, 75, 25 


103,83 and 45 have been surcharged merely 
because the defendants did not take steps to 


‘recover. them from the parties or from- 


their Pleaders. No fraud or collusion is 
proved in any instance. These cannot 
possibly be made matters of surcharge. 

This concludes the discussion on the 


- final decree appeal. 


Srinivasa Ayyangar, J.—These 


. four connected appeals have arisen out of a 


suit instituted bya Company registered 
under the Indien Companies Act under the 
name. of the Guntur Cotton, Jute and 
Paper Mills Co, Ltd., Guntur. Twoof the 


‘appeals are from the preliminary. judg- 


ment and by the plaintiffs and the. 2nd 
defendant respectively, and the two others 
are by the same parties in respect of the 
final judgment. i 
The unfortunate litigation to which thes 

appeals relate is a typical instance of the 
manner in which persons connected with 
the management of limited liability Oom- 


. panies in this country think “and behave, 


leading inevitably to disgust and distrust 
in the minds of the public with regard to 


“all such institutions. 


The history of this Oompany suffices 
to show clearly, how, so long as,the Com- 
pany is not properly organised and started 
few people take any real interest in it, 


‘and the moment it begins to show indica- 


tions of working profitably, other persons 
endeavour to capture it by the mani- 
pulations of shares and votes and when 
the danger of such endeavours comes to be 


' realised by the original promoters, they in 


their turn become unscrupulous and resort 
even to questionable methods of securing 


into their own hands the power, manage- 


ment, and assets of the Company. It is, 
therefore, clear that, unless there is a decid- 
ed improvement in the morale of all 
those connected with such institutions, 
the prospect of such Compenies, at any rate, 
in this country, is necessarily gloomy. 

I have had thé-advantage of perusing 


- heforehand the judgment just now deliver- P 
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. execution. or by way of suit were not- 
: taken, 


ed hy my learned brother in these appeals. 
As I have generally agreed with him with 
regard to most of the matters, I regard it 
-unnecessary to write a separate judgment 
of my own regarding all the matters in 
controversy. In this view I propose to 
deal specially only with two questions, 
firstly, as regards the mortgage and second- 
ly, as regards the firs? lease in favour of 
Subramaniam. 

As regards the mortgage, the first point. 


. to be observed is that the mortgagee was 


not made a party to the suit and the 
entire question has,therefore, to be discuss- 
ed only as between the Company on the 
one part and defendants Nos. 1 and 2 on 
the other part. If the cause of action laid 


in the plaint should be regarded as being > ~ 


for damages against defencants Nos. 1 and 2 
for misfeasance and breach of trust and on 
the basis on which the learned District 
Judge in the Court below proceeded, it 
seems to -be clear that no damages what- 


'ever have been proved. The lower Gourt 
“has” found as 


& fact on the evidence 
adduced that all the monies that were ad- 
vanced by Satyaraju, the wife of the 2nd 


defendant, were actually advanced by her 


from her own monies and the total of such 


: monies was Rs. 78,000. The lower Court has 


also arrived at the conclusion that this 
sum of Rs, 73,000 at least is repayable by 
the Company to the 2nd defendant's wife; 
and, therefore, so faras the defendants are 
concerned, no more than .Rs. 74,000 which is 
less than Rs, 78,000 having been found to 
have been paid-to the mortgagee, it must 
be held that no loss had been proved to have 
been sustained by the plaintiff Company. 
I have no hesitation in accepting these 
findings of fact by’ the learned District 
Judge. In fact, no serious attempt has 
been made to assail those findings. If so, 
the position is that in respect of a mort- 
gage on behalf of the Company brought 
about by defendants Nos. 1 and 2 they have 
been charged with misfeasance and breach 
of trust and no damages have been proved, 
tohave been sustained by the Company. 
If the plaintiffs’ case had been that, in 
view of the suit on the: mortgage by the 
mortgagee, not yet decided, there was a 
reasonable risk of the plaintiff Company 


being made liable wrongfully for large 


sums of money for which it- may not be 
liable “and -all that the plaintiffs wanted 
under the preliminary decree in this suit 
was the declaration of an obligation on the 
part of defendants Nos. 1 and 2 to in- 
demnify and keep indemnified the plaintid 
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Company from liability in respect of such 
aonais, the case might have been differ- 
ent. ; 

l should have been prepared to deal 
with the case on that footing had it not 
been for the fact that in spite of the sug- 
gestion made by me the learned Vakils who 
appeared for the Oompany did not appear 
to agree to any such* view or course. The 
Company has, no doubt, having regard to 
the pleadings in this case, elected to dis- 
affirm the mortgage aud deny obligations 
thereunder. But having regard to the 
fact that that suit has not yet been dis- 
posed of, it is impossible now to say 
whether the defence of the Company in 
that suit would or would not be successful. 
If it should be successful, then assuming 
malfeasance and breach of trust on the 
Part of the defendants, it is difficult to 
see how they could be sought to be made 
liable for any amounts the liability in 
respect of which the Company is ‘able 
successfully to resist. 

In this view it, no doubt, becomes 
unnecessary to say anything further re- 
garding the claim based on the mortgage; 
but as the question has bsen: raised and 
debated before us at considerable length, 
it seems to me that I might as well set out 
briely my view with regard to the con- 
tentions. On the findings of the lower 
Court which have been accepted by us, 
there was no fraud, misfeasance or breach 
of trust in respect of the loans taken for 
the Oompany from Satyaraju. The whole 
amount has been credited in the Company's 
books and found to have been utilised for 
the purposes of the Company. The only 
question thus remaining with regard to 
tnese amounts is as to the rate of interest 
credited in favour of Satyaraju in the 
account books of the Company. It is im- 
possible to agree in this matter with the 
view taken by the learned District Judge 
1n passing the final decree in the suit. He 
appears to think that because these 
amounts of interest have been credited 
periodically in the name of Satyaraju loss 
has been sustained to that extent. by the 
Oompany. The contention on behalf of the 
plaintiffs was not that these amounts were 
actual bayments nor could the contention, 
having regard to the circumstances, be 
that the Company is, for some reason, 
ound by these credits in such a manner 
as to prevent them from resisting the 
alleged liability of the Company with 
regard to them, I shall later on deal with 
the aspeot of this question bearing on the 
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interest in the transaction of the -defend- 
ants and the non-diselosure of such in- 
terest. For the present, however, and apart 
from anysueh question, the only ground 
on which, even taking these credita of ia- 
terest as payments actually made, they 
can be called into question, is that the 
rate of interest stipulated for was un- 
reasonable or excessive. 


It alsd follows from the findings of the 
lower Oourt that it was clearly necessary 
for the Company to borrow monies for 
starting the work of the Oampany. If 
then it was necessary for the Oompany to 
borrow and the secretaries’ have within 
their rights been borrowing as already 
found by the. lower Oourt, then, any fraud, 
misfeasance or breach of trust could relate 
only to the rate of interest, and’ with 
regard to it, there is absolutely no allega- 
tion or proof that it was possible there and 
then for the secretaries to borrow any 
monies on the credit of the Company at 
this Stage at a lower rate of' interest. 
There is not’ a scintilla of evidence to 
which our attention has been drawn to 
show that in the money market it would 
have been possible to raise money oa 
stipulations as to interest different to those 
on which the loans were taken. The 
trath, however, would undoubtedly appear 
to be that so long, at any rate, as the 
Company did not start work actually, the 
persons ‘that were most interested in the 
Company were defendants Nos. 1 and 2 and 
itis because they were anxious somehow 


“Or other to promote the Company and start 


working it, they took the risk of advanc- 
ing the monies themselves or persuading 
their wives to do so for a long time even 
without any securities. It is not strange 
that the 2ad defendant's wife did not 
insist on any securities for her, even by 
way of promissory notes so long as it was 
clear. that defendants Nos. land 2 were in 
entire or exclusive management of the 
Company’s-concerns, And it is also not 
surprising that when it was found that all 
of a sudden when: the Company wag 
promising: to begin work and other’ people 
came forward, to interfere in such manage- 
ment, she should have regarded it as 
essential to safeguard’ her own interest to 
stipulate for and obtain securities, : 


I, therefofe, agree with my learned 
brother that the decree passed against the 
2nd defendant in the final decree with 
regard to this amount of interest was 
erroneous &nd should be deleted, 


; ! 
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As regards the actual mortgage iteelf, I 
have also difficulties in understanding ihe 
actual case of the plaintiffs. Itis not the 
case that by reason of givingof the 
securities in the way of mortgage any 
particular loss has been sustained 
by: the Company. If so, I do not 
see how the quesiion of the binding 
nature of the mortgage which is in issue 
in the mortgage suit can at all be regarded 
as being relevant for the purposes of the 
present case, Any declaration as against 
defendants Nos. 1 and 2 as secretaries that 
ihe mortgage isnot binding would be of 
no avail. The question has, therefore, to be 
regarded only from the point of view of 
the mortgage contract and with regard to 
the stipulations therein. Here again the 
only question raised or which could be 
raised has relation only to the provisions 
as to interest, And hereagain also there is 
absolutely: no such evidence on behalf of 
the plaintifis as already adverted to. 

Next, as regards the question of the 
alleged fraud, misfeasance or breach of 
trust by the defendants in connection with 


the mortgage and apart from the question . 


of any non-disclosure of interest with which 
I shall deal presently, I am not satisfied 
there is any evidence which would justify 
our holding that the transaction was impro- 
per. If overalakhof rupees was proper- 
ly due to the lady atthe time of the mort- 
gage and, as found by the learned Judge in 
the Court below, the lady was naturally 
pressing for her being given security 
therefor, it cannot possibly be said that 


the defendants in giving such security’ 


were acting improperly. The surprise 
would rather be that so much amount 
should have been lent by the lady previous- 
ly without any security; butI have no 
doubt that wasso, merely because of the 
confidence she had in defendants Nos. 1 
and 2 who, she believed, were at any rate 
at that time masters of the situation. But 
when soon after it became clear that the 
position of defendants Nos.l and2 with 
regard to the Oompany was not as secure 
as perhaps she had imagined, it was only 
natural for her to stipulate that some 
security should be given. 

The only question which was discussed 
at great length before us not only with 
‘regard to this mortgage but also with 
regard to the promissory notes which 
‘became merged in the mortgage was that 
-under s 91 (a) of the Indian Companies Act 
which was introduced into the Act by the 
amending Act XI of 1914 an obligation is 
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laid cn every Director directly or indirect- 
ly concerned or interested in any contract 
orarrangement entered into on behalf of 
the Company to disclose the nature of his 
interest at the meeting of the Directors at 
which the contract or arrangement is 
determined on, if his interest then exists, 
or in any other case af the first meeting of 
the Direetors after the acquisition of his 
interest or the making of the contraet or 
arrangement, The penalty is also provided 
by cl. 2 of the same section of a fine on any 
Director who contravenes the provision. I 
feel no doubt in my mind that the passing 
of this amending provision must have been 
really overlooked by the parties ; because, 
itisto be noticed that even in the plaint 
no charge based on this provision has been 
laid with regardto any otthe matters. It may 
perhaps be explained on the ground that 
this provision came to be passed some ten 
years or so after the Company itself was 
registered and probably the attention of 
the Directors was not specifically drawn to 
it and the obligations imposed thereby. 
But at the same time there is in the Articles 
of Association of the Company, Art. 99: 

** 99. No Director shall be disqualified by 
his office from contracting with the 
Company, either as vendor, purchaser, or 
otherwise,nor shall any such contract or 
arrangement, or any contract or arrange- 
ment entered into, by or en behalf of the 
Company with any Company or partnership, 
ofer in which any Director shall be a 
member or otherwise interested, be avoided 
nor shall any Director so contracting, or 


.being such member or so interested, be 


liable to aecount to the Company for any 
profit realised by any such contract or 
arrangement by reason of such Director 
holding that office or of the fiduciary 
relation thereby established, but the nature 
of his interest must be disclosed by him 
at the meeting of the Directors at which 
the contract or arrangement is determined 
on, if his interest then exists, or in any 
other case at the first meeting of the 
Directors after the acquisition of his 
interest; provided, nevertheless, that no 
Director shall vote in respect of any 
contract in which he is so interested, and 
id he do vote, his vote shall not be count- 
ed." , 

With regard to thesaid section and the 
said article, two questions have arisen. The 
first is, whether in the contracts on behalf 
of the Company with Satyaraju the 2nd de- 
fendant had such interest or concern as will 
bring it within the meaning of those words 
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in the said section or article? And, secondly, 
whether, if he had such interest, the same 
was, asa fact, disclosed ? 

Before proceeding, however, to indicate 
my view with ragard to these questions, 
if must be observed that the plaintiffs 
have nowhere made a charge of non-dis- 
closure as a part of their charges as against 
the 2nd defendant or as part of the cause 
of action. The charge in such cases being 
really that the Director beiag under a 
statutory obligation to disclose his interest 
did not do so; the averment must not only 
include allegation of existence of such 
interest but also the fact or allegation ofnon- 
disclosure, or in other words, the breach of 
the obligation. My learned brother has been 
inclined to take the view that in the 
absence of any such allegation the question 
does not arise to be considered. Undoubt- 
edly, it would be so, if we had only to do 
with 8,91 (a). But there is also Art. 99 
above referred to; and it seems to me that, 
having regard to the language of. that 
article, when the charge of a Director being 
interested in a contract is made against 
him, the burden is cast on him of showing 
that he complied with the proviso by 
disclosing his interest and, therefore, became 
entitled to the immunity given by the 
article. 

A number of cases have been quoted 
before us with regard to what constitutes 
interest within the meaning of such a 
rule. It may generally be said, and I 
consider it unnecessary to refer toall the 
cases on the point, that the English Courts 
have shown a distinctive tendency to regard 
any pecuniary interest as coming within 
the meaning of the expression "interest" 
in the section. If the mischief to be 


provided against by such arule be that no^ 


: Director who is in a fiduciary position with 
regard to the Oompany should, by reason of 
his interest, not be in a position to bring 
to bear on a decision with regard to a ques- 


tion that comes up before the Board a free, 


and fair mind without any bias or prejudice, 
then ifseems to me, with all respect to 
the eminent Judges, that even relationship 
such as that of father and son or husband 
and wife or any similar bond should be re- 
garded as comprehended by the expression. 
It may be that, having regard to the English 
conditions, the interpretation of tlie ex pres- 
sion by English Courts may be right; but I, 
for my part, having regard to the general 
language employed in the Statute and the 
obvious mischief it is intended to provide 
against, have very little hesitation in con- 
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cluding that a relationship as that of a hus- 
band and wife must be regarded as intersst 
ifthe circumstances were such that it may 
reasonably be regarded as capable of. 
affecting the Directora’ decision. I, for my 
part, am unable toregard the interest a man 
has 1n the financial prosperity of his son or 
wife as less capable of influencing his judg- 
ment than his possessing perhaps a small 
share in another Company of which heis a 
Director. J am aware that this view of mine 
may be regarded as being in the teeth of so 
many judgments oflearned Judgesin English 
Courts; but as, however, the point has not 
been necessary for determination, I felt I 
may be at liberty to give expression to my 
view. I may also observe that, as a matter 
of mere experience, I should have very little 
hesitation in stating that so far as parties in 
this country are concerned it would make 
no difference to them or their point of view 
whether a man was purporting to enter into 
a contract on his own behalf or.on behalf of 
his wife. 

I have, therefore, come to the conclusion 
in this case, that, on the question whether 
the 2nd defendant had or had not an in. 
terest in this contract including the mort. 
gage, he had such interest. i 

But having, come to this conelasion, no 
doubt the obligation follows with reference 
to Art. 99 of his being bound to disclose 
such interest. l 

As regards, however, the question whether 
there was or was not such disclosure, I am 
equally satisfied that there was no need for 
such disclosure because, having regard to the 
circumstances, I have no doubt that such 
iuterest as he had in the contract was well 
known toall the Directors, and, therefore, the. 
circumstances did not call for any overt act- 
of disclosure on the part of the 2nd defend-. 
ant. In this connection the question raised. 
and considered by the lower Court may be 
referred to whether for the purpose of the 
mortgage it was necessary to obtain the 
sanction of the Directors and whether the 
secretaries themselves had the right to grant 
such a mortgage. Assuming, as it has been 
found, the secretaries had such power apart. 
from the Directors, I am clearly of the opin- 
ion that, if, in a matter in which the secre- 
taries had the power, they nevertheless go 
to the Directors for the purpose of 
strengthening themselves by obtaining. 
sanction, they come within the operation of. 
s. 91 (a) and also Art. 92. These two pro- 
visions are not confined only to matters in 
which the sanction of the Directors is ne- 
cessary. But it is only required that-the. 
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“would make any difference. 


$02: 
méeting of the Directors at which the dis- 
closure is required to be made, should be 
one at which the contract or arrangement is 
determined‘on and that is undoubtedly this 
case; -but it stands to common sense and it 
has been held in the case of Costa Rica Ry, 
Co., Ltd. v. Forwood (3) that where the real 
nature of the interest is known to all the 
Directors, there is no necessity to make a 
formal diselosure. Having regard to the 
circumstances, I feel no doubt that all the 
Directors presentat the meeting regarded 
the situation as being in no sense different 


from a contract by the 2nd defendant him- ` 
self, -Not only was Satyaraju his wife but 


whether the power-of-attorney was known or 


not, it was clear that he was acting as her 


agent in respect of the matter. Ifeel no 
doubt in my mind that the Directors must 
have regarded the contract in the same 
light as. ifit were& contract by the 2nd 
defendant himself. 


-Atticle 99 allows Directors themselves to 


enter into contracts with the.Company and, 


therefore, there is no question of the validity. 


of such contracts provided the proviso is 
earried out and the disclosure is made. 
The non-disclosure is not charged and 
even though as I consider, the burden 
of proof of the disclosure of- such cir- 
cumstances would be on the Director 
concerned, still in the circumstances of the 
case I am satisfied that such interest as the 
9nd defendant had, was known and suff- 
ciently disclosed to the Directors. I, for my 
part, am not inclined to consider even the 
fact that a Will is now alleged to have been 
made by Satyaraju at the time giving all 
her estate and property to the 2nd defendant 
My judgment 
being to the effect that the negotiations 
with regard to the contract must-have been 
carried on and the contractitself entered 
into-as if it was a contract by the 
defendant himself, itseems to me that 
no question arises or can arise on any 
ground such as that the. defendant did 


- not disclose his interest. : 
I may in this connection also refer to and 


dispose of another point that wasraised and 
argued with regard to it. It was argued 
thatafter the 31st of Marcb, 1918, defendants 
Nos. 1 and 2 ceased to be secretaries legally 
and that, therefore,all the payments made by 
them- towards the mortgage subsequent to 
that date should be ordered to bere-paid by 
them tothe Company. On the basis on 
which the lower Court bas dealt with the 
whole question this point does not arise; be- 
cause, if, on the whole, no payment has been 
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made to Satysraju more than she was entitl- . 
ed to from the Company, there could have 
been no loss or damage to the Company.’ 
Apart from this altogether, it is clear from 
the evidence that had been adduced, oral 
and documentary, that the general body of 
share-holders themselves ratified thecontinu- 
ance in the office of defendants Nos. 1 and 2 
as secretaries. The question is not so much 
one of the defendants having or not having 
been secretaries, but if they had purported: 
to act as the agents of the Company and as 
such agents dealt with the monies of the 
Company, it was incumbent on the Company 
not to recognise such dealings or to ratify 
their continuance in office. It seems to me, 
having regard to the remoteness of this 
question, it is unnecessary to examine in de- 
tail the evidencein thecase. If, therefore, any 
question should arise with regard to these 
payments having been made by the defend- 
ants without -proper authority as agents, 
the only finding in consonance with the 
evidence would be that they were virtually 
not only held out by the Company but 
allowed by the Company to continue to act 
as secretaries. ; 2 

I, therefore, agreein the conclusion that 
with regard to the mortgage or the debts 
which became merged intoitthereis no 
liability to the Company on the part of the 
defendants. i 

I now pass on to the consideration of the 
charge with respect to the first lease. It 
was in favour ofone Nalam Subramaniam. 
I have great difficulty in understanding the 
exect findings of the lower Oourt with 
regard to this matter and alsothe con- 
clusion ultimately arrived at. The lower 
Court has made defendants Nos. 1 and 2 
liable in respect of this lease for a total sum 


-of 18,000. The ground on which it 8p made 


liable would appear to be as followe:—The 
learned District Judge finds tbat the 2nd 
defendant had no pecuniary interest in the 
transaction and yet comes to the conclusion 
that he had such interest as he was bound. 
to disclose, that he did not do so, that he 
should, therefore, make good ‘the loss 
sustained by the Company and that such loss 
should be measured by the rate of Rs. 26-8 
which was arranged by the 2nd defend- 
ant himself with regard to the partnership 
that took over the lease as being the 
reasonable rate per puiti of cotton: I am 
unable to agree with the conclusion arrived 
at by the learned District Judge in the 
Court below that the 7nd defendant had 
no financial’ interest in the matter. .ltis 
clear from the evidence that in the 
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partnership that was brought into existence 
for the purpose of the lease, a number of 
persons were .his own creatures, The 
arrangement of the partnership is proved 
to have been made in the house of the znd 
defendant himself and under his directions 
and his own son is admitted to have obtain- 
ed power-ofattorney from the nominal 
lessee. But over and above all this, it is 
clear, from the evidence that for this 
partnership the profits were to be. calculat- 


ed only on the basis of Rs. 26-8 being. 


regarded as the charges. payable to the 
Oompany. Under the lease the amount 
agreed to be paid to the Company was only 
Rs 22. The balance of Rs. 4-8-0is not 
accounted for at all, and thereis no word 
of explanation as to who was to take this 
difference of Rs. 4 8.0 or how it became.to 
be fixed. I have no. doubt . in my 
mind what thissum of Rs.4 80 per putti 
represents that was agreed to-go into the 
pocket of the 2nd defendant. .If, as has 
been suggested .at the bar, this sum of 
Rs. 48-0 wasalsoto bea taken by Nalam 
Sub.rámaniam, there was noreason why his 
share in the profits should have been jixed 
at such a low figureand why the proper 
share should not have been -fixed inclusive 
of the sum of Rs, 4-8 0 per putti also. At the 
same time I am not unaware of the fact 
that there is no direct evidence with 
regard tothe 2nd defendant having taken 
this profit. It is, however, having regard 
to the circumstances, impossibie to ex- 
pect the plaintiffs to -trace and prove 
such profits, The very essence of making 
such profits is its seerecy and subtle- 
ness. 

. Under Art. 99, though a Director is al- 
lowed to have an interestin any contraot 
or arrangement, .yet it is on conditian of 
his disclosing the nature of his interest, 
If so, the burden of having satisfied the 
condition lies undoubtedly.on the Director. 

: When one finds the 2nd defendant teking 
such extraordinary interest. in meking 
all the arrangements about the lease in his 
own house, making his son the. major 
‘partner ‘with six-annas share and the 
lessee Nalam Subramaniam a partner only 
with four-and-a-half-annas -share and not 
really accounting -for.the difference of 
Rs. 4-8-0 it is impossible to resist the 
conelueion that :there.was ‘a contrast in 
which he had a substantial interest within 
the meaning of the section or the article 
and that, though under an. obligation to 
disclose the same. hè did not.do so. I, 
therefore, agree that, though on. grounds 
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different to those that appealed to the lear- 


. ned. District Judge in the Oourt- below, 


the 2nd defendant was properly made 


- liable to the Company. 


But as regards the amount it can only 


.be for the sum made up by calculating 


at Rs. 4-8-0 per putti in respect of the 2749 
putties actually worked in the mill, i.e., 


‘only for Rs, 12,370-8-0. The decree of the 


lower Court should, therefore, be modified 
by substituting Rs. 12,370 8-0 for Rs. 18,000. 

"With regard to all the other. matters 
inall the- appeals I agree entirely with . 
the-conclusions of my learned brother, 

-By the Court. —Owing to the difference 
of opinion between us on the lease of 1914-15 
thedecreeofthelower Oourton that matter - 
will- . prevail, except .that the amount : 
of Rs.18,000 will be reduced to Rs. 12,370-8-0, ^ 
Although 1st defendant has not appealed, 
it is clear that the decrees of the lower . 
Court against him inthe matter of the 
interest on loans’ Rs. 46,011-10-0 and in the- 
matters of the disallowance of commission 
and the surcharging of the time-barred . 
debts, except the items specified in the. 
preceding paragraph as surchargeable on 
2nd defendant cannot on the findings be: 
maintained. The amount ofthe decree on 
the lease of 1914-15 will also in his case 
be reduced from Rs. 18,000 to Rs. 12,370-8-0. 
The next result.is that the preliminary 
decree of the lower Oourt is modified (a) by. 
inserting 19th September, 1918, instead of 
31st March, 1918, in cl. (1); (b) by altering 
el. (2) as follows; for Rs. 18,000 insert 
Rs. 12,370-80 and omit .from “and 
Rs,  7,039-10.8...... " til the' end of 
the clause‘and that the final decree is 
modified (a) omitting cl. (1); (b) by 
striking out so much of cl. (4) as relates 
to- the item of Rs, 41,011-10-0 and (c) by 
substituting for the figure R3. 4,430-y-0 in 
cl. (4) the sum of items No. 24, 79 and 143 in 
the Commissioner's list of irrecoverable 
items, plus Rs. 37-10-U. As regards costs, 
the decrees preliminary (and final) of the 
lower Court are modi&ed.as follows: in both 
decrees it is ordered each party will pay 
his own costs. ' ' 

-As regards the appeals, A.S. Nos, 215 and 
457 are . dismissed and plaintiffs will pay 


. defendants’ costs in these appeals.. As 


regards 2nd defendant's appeals they are 
modified as noted above and plaintiffs- 
respondents will pay half taxed -costs-to ap- 
pellant in both. | : 

V. N. Y. Decree modified, 


£04- . 


< MADRAS HIGH COURT. 
`- Oiry Oivin Court APPEAL No. 4 or 1926 
"E December 9, 1927. . 
Present :—Sir Murray Coutt8-Trotter, KT., 
í Chief Justice, and Mr. Justice 
Ananthakrishna Aiyar. 
Mir HYDER ALI SAHIB—PLAINTIFF— 
APPELLANT 


versus 
AMIRUDIN SAHIB AND oTHERS— 


DEFENDANTS— RESPONDENTS. 
Limitation Act (LX of 1908), Sch. I, Arts, 11-A, 18— 
Presidency” Small Cause Courts Act(XV of 1882), 
83, 41, 49—Proceedings for recovery of immoveabie 
-property—Objection by third person in possession— 


a 
i 


Separate suit for possession—Limitation—Civil Proce- - 


dure Code (Act V of 1908), s. 2 (2)—'Decree.' 

A suit for recovery of possession of immoveable pro- 
perty ageinst persons who have successfully objected to 
delivery of possession in proceedings under Chap. VII 


of the Presidency Small Cause Courts Act is not - 


governed by Art. ll-A or Art.13 of Sch.I of the 
Limitation Act, the proper Article applicable being 
either Art. 120-or 144. "p..502, col, 2. ` : 
A proceeding under Chap. VII ofthe Presidency 
Small Cause Courts Act for recovery of possession 
.of immoveable property is not a suit and the deci- 
sion of the Oourt thereon is not a decree within the 
meaning of` s. 2(2) of the Civil Procedure Qode, 
[p. 505,c01.2.] | 
Appeal against a decree of the Qity Civil 
. Court, Madras, dated the 28th September, 
1925, in O. 8. No. 217 of 1924. ! 
: Mr. M. S. Venkatarama Iyer, for the Ap- 
pellant. 


“Mr. K.8. Jayarama Iyer, for the Re- 


spondents. 
JUDGMENT. 

.Ananthakrishna  Aiyar, J.—The 
plaintiff is the appellant in this appeal. 
On the allegation that the lst defendant 
was the plaintifi’s tenant,- and that the 
tenancy had been determined ^ by notices 
to quit; the plaintiff applied to the Madras 
Courtof Small Causes by- Petition No. 17 
of 1921 under Chap. VII of the Presidency 
Small Oause Courts’ Act to direct the 
defendant: to 
properties to the plaintiff, The Court 
passed an order directing the lst defendant 
to vacate the premises by the 26th of 
March, 1921, and ordered that in default 
possession: would be delivered through 
Court on 31st March, 1921. Then the 
plaintiff took out a warrant for possession 
(M.P. No. 715 of 1921) and when the 
Bailiff. of the Court of Small Causes went 
to. the premises to deliver possession 
to the plaintiff he was obstructed by de- 
fendants Nos.2 and 3 who set up right in 
themselves andalso denied .tenaney under 
the. plaintiff: Thereupon the Court dis- 
missed the plaintiff's Petition No. 715 of 
1921 on 28th October, 1921. The plaintiff 
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accordingly filed Original Suit No. 217 of- 
1924 onthe file of the City Civil Court,. 
Madras,on 25th April, 1924, against the 


. three defendants to recover possession of 


the property on the strength of his title 
and also claimed mesne profits. - Defend- 
ants Nos. 2 and 3 contested the suit raising 
among other pleas, the plea of limitation. 
Issues Nos. 4 and 7. ran as,follows: 

“(Issue No.4). Is the suit barred under 
O. XXI, r. 63 of the Civil Procedure 
Code? f 

(Issue No. 7). Is the suit barred by limita. 

tion. . 
Thelearned City Civil Judge dismissed 
the suit holding tbat the suit was barred 
by limitation, and he did nottry the 
merits of the case. 

The question that arises for decision in 
this appeal is whether that decision is 
correct, 

The line of argument pursued by the 
learned City Civil Judge may be stated 
in his own words:—‘The Small Cause 
Courts Act expressly provided in 8.48 
under Chap. VII headed ‘recovery of pos- 
session of immoveable properties’ that in 
all proceedings under that Ohapter the 
Small Cause Courts shall as far. as 
possible and except as hereinafter other- 
wise provided follow the procedure pre- 
scribed for the Court of the firet instance 
by the Civil Procedure Code. Though in: 
general, therefore, the Civil  Proeedure: 
Code may not be applicable to the Small 
Cause Courts unless and until its pro: 
visions are reproduced in the Small Cause 
Courts Actorin the rules made  there- 
under,an exception is made with reference 
to Ohap. VIL of the Small OCause Courts 
Aet. 
Procedure Code is expressly declared as 
the Act to be followed and it is a well- 
known practice of the Small Cause Court 
that rr. 98 to 103 of O. XXI ofthe Civil 
Procedure Code are constantly invoked and 
actually enforced in the Small Cause Court 
asoften as they are in the City Civil 
Court............ Therefore rr. 262 to 267 
corresponding torr.98 to 103 of O. XXI, 
Civil Procedure Codé, are still applicable to 
the Small Cause Court. The only other con- 
tention that was put forward wasthe age- 
long argument that an ejectment applica- 
tion made in the Small Cause Court is. a. 
different thing from a, suit and an order 
passed tberein is a different thing from 
a decree and, therefore, Art. 11-A of the 
Limitation Act does fiot apply to such - a. 
suit. Though such .a proceeding is called: 


Under that Ohapter, then, the Civil . . 
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‘an applieation'"and.the décision made in 
it is called an order, the said order cor- 
responds and answers more to the descrip- 
tion given of a ‘decree’ in the Civil Pro- 
cedure Code than to the term ‘order’. It 


What we are directly concerned with now: 


is not a decree of a Civil Court terminating 


a suit or a decision of the Small Cause - 


Court similarly terminating asuit but an 
order : subsequently made in execution 
proceedings in connection with an obstruc- 
tion raised. ‘Che said order whether made 
by a Court of Original Jurisdiction “like 
the City Civil Court or promulgated by 
the Small Cause Court is in both cases 
passed under the Oode of Givil Procedure 
and is the order expressly referred to in 
Art. 11-A of the Limitation Act and itis 
in respect of such orders that a period of 


one yearis fixed..............Thereisno reason 
for drawing hair splitting distinctions . 


between an order in obstruction proceedings 
made in the Small Cause Courts and exactly 
similar order made in the same class of 
suits in the City Civil Court and not those 
passed by the Small Cause Court. I find that 
Art. 11-A of the Limitation Act applies 
and that plaintiff's suit for possession 
which has been brought more than one 
year from the date of that order is, there- 
. fore, out of time and is consequently liable 
to be dismissed." 

Mr. M. S. Voenkatarama Iyer, the 
learned Vakil for the appellant, argued 
that the learned City Civil Judge was 
wrong in his reasoning on the question of 
limitation and that Art. 11-A was inap- 
plicable to the case. We agree with his 
contention. Before Art. 11-A of the 
Limitation Act could be invoked it should 
be shown that there was “a decree for pos- 
session’ of immoveable property" or that 
immoveable property was; sold in execution 
of a decree." Decree is defined in s. 2 
(ii) of- the Civil Procedure Code as the 
formal expression of an adjudication......... 
EUER conclusively determining the 
Tights of the parties with regard to all or 
any of the matters in controversy in the 
suit. Therefore’ without a ‘suit’ there 


could not be a decree within the definition- 


of the Code. Now we have to consider 
whether the proceedings taken under 
Ohap. VII of the Presidency Small 


Cause Oourts-Act could be said to be a suit 
and the decision of the Court thereon could 
be said to be a-decree Within the meaning 
of the Civil Procedure. Code. Section 41' 
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of the Presideney Small ause Courts 
Act enacts that a person may apply to 
the Court for a summons against the ec- 
cupant under certain circumstances,......... i 
Lagak that person is called the applicant. 
Sections 45 and 46 speak of a suit which 
could be instituted by any person deeming 


. himself aggrieved by the acts of the ap- 


plicant, and s, 47 uses the word application 
with reference to proceedings taken under 
8. 41 in eontradistinetion to suits, Section 
19 of the Act enacts that the Small Cause 


. Courts shall have no jurisdiction in suits 


for recovery of possession of immoveable 
properties and in suits for the determination 
of any other right or interest in immove- 
able property. Finally, s. 49 provides: 
"Recovery of the possession of any 
immoveable property under this Chapter 
shall be no bar to the institution of a suit 
in the High Court for trying the title 
thereto." The recent amendment effected. 
by Madras Act III of 1927 gives jurisdic- 
tion to the Oity Oivil Court. also to try 
such suits, 

The provisions of the Act thus make it 
clear that proceedings under Chap. VII 
of the Act do not constitute a suit within 
the meaning of the Code and that decisions 
passed under that Ohapter are not decrees 
within the meaning of the Civil Procedure 


"Code. 


The matter is also concluded by decided 
cases. In  Krishnasami Chetti v. The 
Natal. Emigration Board (1) Sir Arthur 
Collins, O. J., and Shephard, J. held that 
application under Chap. VII was 
not a suit within the meaning of s. 22. 
In Doraiswamy Ayyangar v. Narayana 
Ayyangar (2) the present learned Chief 
Justice, sitting with Ramesam, J., says aa. 
follows: "What is cognizable by the 
Small Cause Court is merely an application. 
Order VI,r. 3 of the Rules for the Presi- 
dency Small Oause Oourts, no doubt, says 
that an application under s. 41 of the 
Presidency Small Cause Courts Act shall 
be in the form of a plaint, but on this 
ground the application does not become a. 
suit", The matter is fully discussed by the 
learned Chief Justice in the reeent case 
reported as Manicka Chettiar v. Kuppu- 
swami Naicker (3). Atter stating that the 


(1) 17 M: 216; 4 M.L. 3.70. ^ — ^ — 2: 
(2) 68 Ind. Cas. 983; 43 M. L. J. 288; 16 L. W. 137: 


: (1922) M: W. N. 462; A. I. R. 1922 Mad. 445;.32 M. L. 
288 : 


(3) 98 Ind. Cas. 371; 25 L-W. 115; 38 M; L, T35; À, 
I, R.1937 Mad, 321. B ore e 
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‘Small Oause Courts Act deliberately pro- 
vided for summary remedy for possession 
without prejudice to questions of title ina 
higher Tribunal the learned Chief Justice 
proceeded to state as follows: 


“ Itis- clear to my mind that proceedings 
‘under Ohap. VII of the Small Cause Courts 
Act are not suits within the meaning of 
Act V of 1916. Indeed language is care- 
fully chosea to indicate that they are not 
suits but summary orders which can be 
enforced without prejudice to tbe result of 
suits: properly so described”. This is the 
view that has been held by the Bombay 
High Court also. See Ramkrishna Sitaram 
v. Haji Dawood Ismail- (4), Framroz Dosa- 
.bhai:v. Dalsukhbhai Fulchand (5) and 
is Mehrbai Sorabji v. Pherozshaw Sorabji 

6). í | 
"The learned Vakil for ihe respondent 
contended that it did not matter how the 
proceedings arose whether by an applica- 
tion or by a plaint and relied on the deci- 
sion of the Privy Council in Ramachandra 
Rao v. Ramachandra Rao (7) where their 
Lordships held that the “decision by the 
Court of a dispute as to the title to 
receive compensation money under the 
Land Acquisition Act rendered the ques- 
tion of title res judicata in a subsequent 
suit between the parties to the dispute. 
But areference to tbe judgment of their 
Lordships makes it clear that that decision 
has no bearing on the present case, At 
page 330*, their Lordships observe as fol- 
lows: " How the proceedings were com- 
menced is a matter that is not material 
provided thaithey were instituted in the 
manner that gave the Court jurisdietion, 
for they ended in a deeree made by the 
High Court and appealable to this Board 
It is not competent for 
the Court, inthe case ofthe same ques- 
iion arising between the same parties, to 
review 2 previous decision, no longer open 
io appeal, given by another Court 
having jurisdiction totry the second case. 
Ifthe decision was wrong, it ought to have 
been appealed from in due time". 

It is clear that the decision is relevant 
ony a plea of res judicata and has no 


(9 31 B. 259; 9 Bom. L. R., 208. 
5) 61 Ind. Cas. 567; 45 B. 972; 23 Bom. L. R. 383. 
(6) 105 Ind, Cas. 395; 51B. 885; 29 Bom, L, R. 1220; 
A. I. R.1927 Bom. 556 
(7) 6 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 154; 26 
C. W. N. 713; 35. C. L. J. 515; 18 L. W. 1; (1922) M. 
W. N. 359; 20 A. L-J. 681; 43 M. L. J. 78; 24 Bom. L. 
- R. 963; A. I. R. 1922 P. C, 80; yw Tole. ija 
"USPageof 45°M,—[Bd.] ^ ^7 
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bearing on the present case where there is 
no plea of res judicata. 

We must, therefore, hold that the pro- 
ceedings instituted under Chap. VII of the 
Presidency Small Cause Courts Act are not 
“ suits ° within the meaning ofthe Civil . 
Procedure Code. Consequently, having 
regard to the wording of Art. 11-A of the 
Limitation Act, the said Article could not ` 
be held to bar the present case. - 

But Mr. K. S. Jayarama Iyer, the learned . 
Vakil for the respondent, wanted to sup- 
port the decree of the lower Court dismiss- 
ing thesuiton another ground, namely, 
that the proper Article of the Limitation ` 
Act applieable to the present case is Art. 
13 and that the suit should be held to be 
barred under that Article though the ap- 
plicability of that Article was not discussed 
bythe lower Court. ; 

Article 13 of the Limitation Act pro-. 
vides a period of one year for a suit to alter . 
or setaside a decision or order of a Civil 
Oourt in any proceedings other than a 
suit, the time from which the period is to 
commence being the date of the final de- 


cision or order in the ease of a Court com- 


petent to determine it finally. After con- ` 
sideration, we have come to the conclusion 
that Art. 13 could not apply to the present 
suit. In the first place it could not be said 
that the present suit is ‘to alter or set aside’ : 
a decision or order within the meaning of 
that Article. As pointed out in Manicka 
Chettiar v. Kuppuswami Naicker (8) the 
Small Oause Courts Act deliberately pro- 
vides for summary remedies for posses- 
sion without prejudice to the trial of ques- 
tions of title in ahigher tribunal. 

In this connection we may refer to the 
distinetion that exists between orders passed 
under O. XXI of the Civil Procedure Code 
dealing with objections raised to the at- 
tachment of properties and those relating 
to resistanee to the delivery of possession 
on the one hand, and orders passed under 
Chap. VII of the Presidency Small Oause 
Courts Act on the other. With reference. 
to orders passed under O. XXI,. Civil Pro-. 
cedure Code, mentioned above, "there is an 
enquiry and adjudication—however sum- 
mary—of the rights of parties. See O. 
XXI, rr. 59 and 63 and rr. 99 and 101, 
whereas as regards orders passed under 
Chap. VII of the Presidency Small Oause 
Courts Act there is neither enquiry nor 
adjudication with reference to the title of 
the parties. 


(8) 98 Ind. Cas. 371; 22 L. W. 115 at p, 117; 38 M; L. 
T. 35; A.T. R. 1987 Mad. 321. 
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the Small Cause Court relating to the 
question of title, and consequently in the 


present suit which is brought to try the ques- ` 


tion oftitle there is no necessity to alter 
or set-aside any decision or order passed 
under Ohap. VII. It should also be noticed 
that 8.49 of the Act provides that “ reco- 


very of the possession of any immoveable ` 
property under this Ohapter (Ohap. VII) 


shall: be no bar to the institution of a suit 
in the High Oourt for trying the title 
thereto." In the face of the provisions of 
that section, it is difficult to hold that-the 
present suit should be considered as one 
' to alter or set aside" a decision or order 
in any proceeding under Chap. Vil 
of the Act, We may referto the case of 
Pearson v. Glazebrook (1) where Martin, B. 
observed as follows at page 29*: “It seems 
to me that the Act (19 and 20 Vic.e; 108) 
shows, on the face of it, that it applies only 
to'a clear case of landlord and tenant. A 
Summary remedy is given to the landlord; 
but, if it turns out that there is reasonable 
ground for supposing that a question of 
title will arise, the power and jurisdiction of 
the County Court Judge is gone. Pigott, B. 


- said: “The County Court Judge being of 


Opinion that a question of title arose 
declined to adjudicate. - I think the Judge 
has gone exactly to theright point. Having 
heard the elaim and the defence of the 
respective parties, the Judge comes to the 
conclusion that a question of title is 
involved; and if he had proceeded further he. 
must have tried and determined a question 
of title, and not a mere question of landlord 
and tenant”. Itfollows, therefore, that as 
the Presidency Small Oause Court in 
proceedings under Chap. VIL had no 
Jurisdiction to decide questions of title, 
none ofthe orders passed under, Ohap. VII 
could be regarded asa ‘decision or order’ on 
the question of title and there being in law 


““no decision or order" on the question 


of title, there is no necessity in the present 
suit to alter or set aside any such decision or 
order and consequently -Art.- 13 of the 
Limitation Act-has no application and does 
not bar the present suit.  . » 

Reference may be made to the decision 
of the Privy Council reported ` as Shanker 
Sarup v. Mejo Mal (10). Under s. 795 
Civil Procedure Code proceeds of execution 
gale are to be divided rateably among decree- 

(9) (1868) 3 Ex 27; 37 L. J. Ex. 15; 17 L. T. 260. 

(10) 23 A. 313 at p. 322; 3 Bom. L. R. 713; 28 I. A. 
903; 5 U. W., N.649; 8 Sar °P. C. J. 72:P. C.). 

«Page of (1868) 3 Ex.—[Ed.| 7 
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holders; but the section provided: 
"If all or any of such assets be paid. 
to a person not entitled to receive the 
same, any person so entitled may sue such 
person to compel him torefund the assets." It 
was contended that Art 12 of the Limitation ` 
Act applied to the suit contemplated. by 
that section. The Privy Council overrul- 
ing . the contention ^ observed as 
follows: "It is to be observed that the . 
same section of-the Oivil Procedure Code . 
which authorised the order for payment 
to Lala Phulchand......... authorises also the . 
rent suit by the appellants. The 295th. 
section, while providing that the Judge. 
under whose authority the sale takes place 
shall distribute the proceeds provides also 
that if all or any of such assets be paid. 
to. a person not entitled to receive the 
Same, any person so entitled may sue such 
person to: compel him to refund the 
assets. It seems to their Lordships, there-. 
fore, that the present suit isin no sense, 
an action to set aside the order of distri- 
bution of the 7th February, 1888, and that 
that order does not stand in the way of 
the present suit, The scheme of s, 295 is 
rather. to. enable the Judge as a matter 
of administration to distribute the price- 
according to what seemed at the time to 
be the rights of parties without this dis- . 
tribution importing a conclusive adjudi- 
cation on those rights, which may be 
subsequently re-adjusted by..a suit such 
as the present.” . 2 

A Full Bench of the Calcutta High 
Court decided in Loknarain Singh v. Ranee 


. Myna Kooer (11), that ‘ a summary order 


made under Act XIX of 1841, and intended 
only to affect tbe question of possession, 
did not operate as a bar to a regular 
suit to try the title and that such suita 
might be brought within 12 years.” It 
was, therefore, argued that cl v of s. l 
ofthe Limitation Act XIV of 1859 (which 
provided a period of one year for "suits" 
to alter or set aside summary decisions 
or orders of any character the pericd of one 
year to commence from the date of the final 
decision,award, or order in the case) applied 
to thesuit brought to try the question of 
title. Sir Barnes Peacock, O, J., in delivering 
the judgment of the Full Bench observed aa 
follows: “Section 17 of Act XIX of 1841 pró- 
vided that nothing in that Act con- 
tained shall be any impediment’ to the 
bringing of a regular suit, either hy. 
the party whose application may have 


(11) 7 W. R. 199; B. L. R. Sup. Vol, 633; -2-Ind; Jur. 
(s. 3.) 19L (F. B.). . 
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been rejected, before or after citing the 


. party in possession, or by the party who 


may have been evicted from the possession 
under the Act,. If the summary order made 
under the Act isto be no impediment to 
bringing a regular suit there is no necessity 
for setting aside that order. Then the 
question is, within what time is the regular 
guit to be brought to try the title to land 
and to be pnt into possession of it? That 
summary order cannot be pleaded or set up 
as a bar to the maintenance ofthe suit to 
try the title, and to be put into possession 
under:that title. Clause 12,8. l of the Act 
XIV of 1859 fixed the period of limitation 


in suits for the racovery of immoveable pro-. 


perty or of any iaterest to immoveable pro- 
perty to which no other provision of that 
Act applies at 12 years....We think, then, 
that the period of limitation applic- 
able to such asuit as this is 12 years and 
not one year.”  - 

We think that the reasoning of that Full 
Bench decision would apply equally to the 
present case. 

The appellant's Vakil referred to s. 9 of the 
Specific Relief Act as analogous tos. 49 
of the Presidency Small Cause Oourts Act. 
He argued thats, 9 0f the Specific Relief 
Act to the effect that nothing in that section 
shall bar any person from suing to estab- 

‘lish his title to such property and to 
recover possession 
tos. 49 of the Presidency Small Cause 
Courts Act. He contended that asuit con- 
templated by s. 9 of the Specific Relief Aet 
was governed by the 12 years’ rule (Mitra on 
Limitation, Volume 2, page 895, 5th Edi- 
tion) Similarly he urged, that the present 
suit also should be held to be governed by 
the 12 years' rule. But that argument does 
not help us in the construction of Art. 13 
ofthe Limitation Act, since Art. 13 could 
not possibly apply toa suit contemplated 
by s.9-of the Specific Relief Act. Stress 
was also laid on behalf of the appellant on 
the wordings of the third column of Art. 
18, namely, “the date of the final decision or 
order in thecase by a Court competent to 
determine it finally”. The words “by a Court 
competent to determine it finally”, were in- 
serted by Act IX of 1871, evidently owing 
to the decision of the Calcutta High Court 
in Oleo-un-nissa v. Buldeo Narain Singh 
(12). Sir Barnes Peacock, O. J. and Bayley, 


J., there held that the final decision or- 


order contemplated by cl. v, s. 1 of the 
Limitation Act XIV of 1859, was a final 


' 02) 1 W. R 151, 
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decision of the Court which had competent 
jurisdiction to determine the case finally 
and not the order of a Court superior to 
such Court dismissing an appeal from the 
decision of such Court for want of jurisdic- 
tion. It should also be noted that the wordsin 
question were added by Act IX of 1871, and 
the subsequent Limitation Acts not to 


‘column one of the Article, but to the third 


column which relates to the time from 
which period begins to run. No decisions 
of any High Court, holding that either Art. 
11-A or Art.13 applied toa suit like the 
present was brought to our notice. The 
present suit is in time whether the proper 
article applicable be Art. 120 or Art. 144. 
No doubt, the policy of the law would. 
seem to be to prescribe only a short. period. 
oflimitation for re-opening sunimary ad- 
judications by means of a fresh suit. While 
fully alive tothe said considerations we 
cannot losesight of the fact that in cases like 
the present there is noadjudication at all of 
the title of the parties. The principle ac- 
cordingly would not seem to apply to suits 
On the other hand, we. 
have the decision of the Full Bench of the 
Calcutta High Court Loknarain Singh v. 
Ranee Myna.Kooer (11), passed in 1867, to 
the effect that the period of limitation ap- 
plicable to similar suits is the ordinary 
period of 12 years, and so far as we are 
aware that view has not been questioned. 
On the other hand, West and Nanabhai 
Haridas, JJ., followed the said decisions in 
Babaji v. Anna (13). See also Shivaji 
Yesji Chawan v. Collector of Ratangiri 
14). 
We are accordingly of opinion that the 
decision of the learned City Civil Judge on 
the question of limitation cannot be sup- ` 
ported. The appeal is accordingly allowed 
and the decree of the lower Oourt reversed 
and the suit remanded for disposal accord- 
ing to law. All.costs hitherto to abide the 
result. Oourt-fee paid on the memoran- 
Gers of appeal to be refunded to the appel- 
ant. - 
Coutts-Trotter, C. J.—lagree.  . 
Y. N. Y. ' Appeal allowed.. 
i Case remanded, 
(13) 10 B. H, O. R. 479. ieee ae 
(14) 11B. 429 at p, 432. 
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MADRAS HIGH COURT. 
OriminaL Revision Cass No. 1060 or 1927. 
(OgiuINaL Revision PETITION No. 951 
or 1827). 

September 5, 1928. 
Present:—Mr. Justice Reilly. 

In re A. VELUAYUDAM PILLAI AND 

oTHERS—ACCUSED—PETITIONERS. 

Evidence Act (I of 3672), ss. 74, 78—Circular of 
Director-General of Posts and Telegraphs as to inten- 
tion to issue certain kinds of stamps, whether official 
act—Admissibility in evidence 

The circular by which the Director General of Posts 
. and Telegraphs notified in August, 1922, that stamps 
of a particular kind would soon be issued to Post 
Offices for sale to the public is not an ‘act’ or ‘record’ 
ofan act of a public officer within the meaning of 
s. 74 of the Evidence Act. Such a circular cannot 
be admitted under s. 78 of the Evidence Act where 
itis mot certified by the head of the department and 
does not purport to be printed by order of the Gov- 
ernment. - 


Petition under ss. 435 and 439 of 
the Code of Criminal Procedure, 
praying the High Court to revise the judg- 
ment of the Court of the Sessions Judge of 
the Coimbatore Division in Criminal Appeals 
Nos. 188 to 190 of 1927, 8. C. No. 118 of 1927 
on the file of the Court of the Session, 
Coimbatore Division, tried by the Assistant 
Sessions Judge, Coimbatore. 


Messrs. V. L, Ethiraj and A. S. Sivakama- 
nathan, for the Petitioners. 

Mr. K. P. Padmanabha Pillai, for the 
Accused. 

The Public Prosecutor, for the Orown. 


ORDER.—The only evidence in this 
case that Ex. O-4isa false dccument is 
Ex. L, by which the prosecution has 
sought to prove that the kind of stamp 
which appears under the executant's 
signature on Ex. O-4 was not issued until 
some years after the date of Ex. 0.4. It is 
contended forthe petitioners that Ex. L 
as it stands is not admissible in evidence. 
It has been admitted as if it were a public 
document. But it does not come within 
the definition of a public document in 
s, 74 of the Evidence Act. It is a 
circular by which the Director. General of 
Posts and Telegraphs notified in August 
1922, that stamps of the kind in question 
-would soon be issued to Post Offices for sale 
tothe public. Sucha notification of inten- 
tion cannot be treated as an ‘act’ or ‘record’ of 
'an aet of à publieofficer within the meaning 
Of s. 74 of the Evidence Act. Nor is 
it certified by the head of the department 
nor'does it purport £o be printed by order 
.of the Government within the meaning of 
8. 78 of the Evidence Act. It is, 
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therefore, inadmissible. I may add that, 
even if admissible, Ex. L would not by 
itself prove that stamps of the kindin 
question had nct been issued at all in 
December 1920, the date of Ex. O-4. 

The convictions and sentences of the 
petitioners are set aside. As the prosecu- 
tion did not attempt better proof ef the 
allegation that Ex. O-4 was a false docu- 
ment, I do notthink it is necessary to 
order a re-trial. The petitioners are acquit- 
ted. 


Y. N. V. Accused acquitted. 


MADRAS HIGH COURT. 
Sgoonp O1vIL APPEALS Nos. 824,926 AND 
1094 or 1925. 
August 6, 1928. 
Present :—Mr. Justice Reilly. 


MARRI NARASAYYA alias 
NARASIMHULU AND cTaABRS—DEFENDANT 
— APPALLANTS 

| versus 
PERURI KRISHNAMURTHI-—PrAriNTIEFF 
— RESPONDENT. 


Limitation Act (IX of 1908), ss. 4, 6, 8—Suit by 
plaintiff on attaining majority—HEatended period 
under ss. 6,8 expiring during Court vacation—Plaint 
presented on re-opening day—Sutt whether barred—Ex 
pression “period of limitation prescribed", whether 
confined to period prescribed in Schedule—Evidence 
Act (I of 1872), s. 68—Document not produced— 
Admission of copy of copy by consent of parties, legal- 
ity of. 

ur words “ the period of limitation prescribed " 
in s.4, Limitation Act, must be interpreted as equi- 
valent to the period of limitation prescribed by the 
First Schedule, as modified by ss. 6 and 8 of the Act. 
(p. 511, col. 4.] ! 

Where a plaintiff was a minor when a cause of 
action arose in his favour and the three years' time he 
was entitled to under ss. 6 and: 8 of the Limitation Act 
expired during the vacation ofthe trial Court and 
the plaint was presented a month later on theday on 
which the Court re-opened: 4 . 

Held, that s.4 of the Limitation Act applied to the 


“case and the plaintiff was entitled to the bonefit of the 


cumulative effect of ss. 4, 6 and 8 of the Act. [p. 512, 
ol. 2. 
ý Evel if a document is admitted to the record by 
consent, that alone will not enable either party to 
prove by that document anything which under the 
Evidence Act cannot be proved. But, ifthe parties 
consent that for the purposes of the caseit shall be 
treated as showing the contents of some other docu- 
ment, then, although the contents of that other docu- 


ment could net-be proved under the Aot by the docu- 


ment produced, it will be admissible in evidence 
even if it purports to be merely copy ofa copy. 
b. 510, col. 1. : : 

PN, ehani Subudhi v. Yelupula Seetha- 
ramayye (1), followed. 
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Second appeals against the decrees of the 


` Court of the Subordinate Judge, Cocanada, 


in A. S. Nos. 142, 141 and 131 of 1924, re- 
spectively (A. S. Nos. 45, 444 and 34 of 1924 
Additional Sub-Court, Cocanada), preferred 
against. that of the Court of the Dis- 
trict Munsif, Peddapur, in O. 8. Nos. 141, 
140 and 132 of 1yz3, respectively. . 

Mr. C. Rama Rao, for the Appellants. 

Mr: C. V. Ananthakrishna Iyer, Advo- 
cate: General, for the Respondents.  . 

JUDGMENT.—Mr. Rama Raofor the 
defendants who are the appellants here, has 
urged three points. He has urged that Ex. A 
which purporis to show the contents of an 
entry in an Official Birth Register and has 
been used to fix the date of the plaintiff's 
birth,is inadmissible in evidence aa it is 
a copy of a copy. But the learned Subordi- 


-nate Judge has found that it was admit- 


ted by consent in the trial Court and has, 


- therefore, rightly refused to reject it. I 


agree with Mr. Rama Rao that, even if a 
document is admitted to the record by 
consent, that alone will not-enable either 
party to prove by that document anything 
which under the Evidence Act cannot be 
proved, But, if the parties consent that 
for.the purposes of the case it shall be 
treated as showing the contents of some 
other . document, then, although, the con- 
tents of that other document could not be 


- proved under ihe Act by the document 


produced, that is of no consequence, The 
parties. may, if they wish, admit the con- 
tents of a document not produced and may 
admit that- those contents are correctly 


‘shown by- any paper produced even if what 


.is written on is purports to. be fifty times 


a copy. The Subordinate Judge has relied 
on the decision of Devadoss, J., in Kon- 
chada Latchayya Subudhi v.. Veltupula See- 
tharamayya (|). - Assuming that what hap- 
pened in the original Court in that case 
was what Devadoss, J., assumed.or inferred 


‘Had ‘happened, I respectfully agree with 
-his decision. In the present case I under- 


stand from the judgments and records that 


-in the-trial Court it was admitted that 


Ex. A corectly represented the entry in 
the Original Birth Register; and the 
Subordinate Judge has found that the 


‘entry refers to the plaintiff. The admis- 
‘sion: having been made, it was unnecessary 
.to prové in: accordance with the provisions 


-of the Evidence Act-what the 


entry in the 


original- register was, . - 


“Mr. Rama Rao's second objection is that 


' (1) 84-Ind. Oas. 921;.(1924) M. W. N. 923; 20 Li, W. 
719; 35 M, M. T. 129; A. I. R. 1925 Mad. 957. 
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Ex. B, the bond on which the plaintiff sues, 
was executed in favour not of the,plaint- 
iff, but of his adoptive mother. The bond 
runs in favour of “Seetamma Garu 
adoptive mother and guardian of Peruri 
Krishnamurthi " (the plaintiff). It is con- 
tended that the words following *'Seeta- 
mma Garu " areonly descriptive of her and 
‘do not indicate that she was concerned in 
the transaction only as the guardian of-this 
plaintiff, There is some ambiguity about 
“the wording ofthe document, though to 
give the description of the person in:whose 
favour the document ie executed:as the 
adoptive mother and guardian of &:'minot 
-would be most unusual. . However, it is not 
necessary to discuss this point as the. de:. 
fendants admitted in their written. state- 
"ment that the bond was executed in favour 
of the plaintiff, " a MS 
The important point raised in this appeal 
is a question of limitation. The ordinary 
period of limitation for the suit expired 
long before it was instituted ; but, as the 
plaintiff was & minor at the time from 
which limitation had to be reckoned, he 
was entitled to institute the suit within three. 
years from the date on which hé became a 
major by the provisions of s. 6and 8 of the 
Limitation Act. Those three years expired 
during the vaeation' of the trial Court, and 
the plaint was presented about ‘month 
later, on the day-on which the GOourt re- | 
opened. The plaint would be within time 
if B. 4 of the Act appliedto such a case. 
Mr, Rama Rao contends that s. 4 does not 
apply and thatthe plaintiff can get his three 
years under gs.6.and 8 but no more. His 
argument is that “ the period of limitation 
prescribed”, to which s. 4 applies, must be 
"the period of limitation prescribed, 
therefore, by the First Schedule "- as mėn- 
tioned in s. 3 and that the special exteneion 
granted by s. 6 is nota period of limita- 
tion prescribed by the schedule. In 
Narasimha Deo Garu v. Krishnachendra Deo . 
Garu (2), Abdur Rahim and ` Spencer, JJ., 
agreed that-the 2 months, which must be 
added to a period of limitation under s. 15 
(2) cannot be added on to the extension of 
three years given by ss, 6 and 8, implying 
that the three years given by those sections 
is nota period of limitation; but both | 
learned Judges held that the suit was 
barred for another reason. In Subbarayan 
v. Natarajan (3) Spencer, J , expressed the 
(2) 52-Ind. Cas. 725; (1919) M. W. N. 440; 10 L. W. 
156; 37 M. L. J. 256. 
(3) 70 Ind. Cas. 396; (1992) M. W. N. 424; 16 L. W 
68; 43 M. L. J. 168; 31 M. L. T. 140; 48 M. 785; A, I. R. 
923 Mad, 208. a Ue 
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“opinion that the words ''period of limita- 
tion prescribed "jn s. 15 (1) of the Act 
mean the period prescribed by the schedule; 
and Ramesam, J., at page426* said that a 
“ period of limitation” probably does not 
-include a mere '* period of extension " such 
as that given by ss, “6 and 8.” In neither of 
these cases was 8. 4 particularly considered. 
In Sheodas Daulat eRam Marwadi v. Na- 
rayan Asaji (4) section 4,was considered in 
connection with the special temporary ex- 
tension {of two years given by s. 31. It 
was held in that case that.the special 
period of two years. was not a''period of 
limitation prescribed” and thatto the expiry 
of that periods.4 did not apply. But dis- 
sent from that case was expressed by Sada- 
siva Iyer and Spencer, JJ., in Murugesa 
Mudali v. Ramaswami Chettiar (5) in which 
it was decided thats. 4 didapply to the 
special extension of two years given by 8. 
31; and the learned Judges spoke of that 
period of two years as a“ period of limita- 

‘tion prescribed by s. 31." They stated 
also that they adopted the reasoning in 
.Hira Singh v, Amarti (6) ib. which one 
learned Judge definitely. held that s. 4 
applies to the period of two years given 
by 8. 81 and dissented from Sheodas Daulat 
Ram Marwadi v. Narayan Asaji (4) and 
the other appears to have agreed with him, 
though he discussed mainly another aspect 
of the case. No decision dealing directly 
with the application of 8. 4to the period 
of extension given by ss. 6 and 8 has been 
brought to my notice. 

In my opinion the expression "the period 
of limitation prescribed " ins. 4 of the 
Act is equivalent to “ the period of limita- 
tion prescribed, therefore, by the First 
Schedules” as mentiened in the general s. 3, 
to which s, 4and most of the following 
sections of the Act are in the nature of 
provisos. The same expression “ period of 


Jimitation prescribed" without the addi- . 


tion of any such words as “by this Act” 
or "by the First Schedule " is to befound 
‘in 88. 5, 12, 13, 14, 15 and 16. Considering 
ihe relation of those sections to s. 3 the 
proper construction of -the expression 
“ period of limitation prescribed " appears 
to me to be “period of limitation " pre- 
scribed by the First Schedule" as more 
fully-.expressedin.s. 3. But does that take 
us far enough to deprive the plaintiff of 
the benefit of s.4 which he claims? In 


(4) 12 Ind. Cas. 811; 36 B. 268;13 Bom. L. R. 
1153. * 


(i) 12 Ind. Cas. 770; 26 M. L. J. 23. 
6) 14 Ind. Cas. 154; 34 A. 375; 9 A. U. J. 439. 
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one sense itis quite clear that neither the 
extension oftime given by ss. 6 and 8 
nor the extensions given by other seetions 
of the Act are themselves periods of limita- 
tion prescribed by the First Schedule, If, 
however, we go back tos. 3, we find that 
it directs that every suit instituted after 


.the period of limitation prescribed by the 


First Schedule shall be dismissed; but that 
direction is made subject to the provisions 
ofss. 4 to 25. The effect of that is-that the 
periods of limitation prescribed: by the 
be caleulated, not with 
the aid ofthe schedule alone, but after 
excluding from the calculation certain 
periods in accordance with ss. 12—10, after 
adding periods in accordance with ss, 6 and 
8, and in cases to which s. 10 applies ex- 
tending the period of limitation for ever. 


‘Section 4 qualifies the direction to be 


guided by the periods ‘prescribed by the 
schedule in another way, namely, by ex- 
tending themto the first Oourt day if 
they expire ona day when the Oourt is 
closed. Is there anything to prevent these 
various qualifications to s. 3 having a 
cumulative effect when more than one of 


‘them applies? It is urged that the word- 


ing ofs.8 make83 years the utmost time 
which an ex-minor ean be allowed in any 
circumstances. But, apart from the fact 
that s.10 when applicable overrides all 
periods whether for ex-minors or others, 
it must be noticed that what s. 8says is 
that nothing ins. 6 ors. 7 shall be deem- 
ed toextend the extension of time allowed 
to an ex-minor for more than three years. 
There is nothing ins. 8 to prevent a pro- 
vision of a section other than 8.6 ors. 7 
from extending the additional time allow- 
ed to an ex-minor still further. It is true 
that-in Natasinha Deo Garu v, Krishna- 
ehandra Deo Garu (2) the learned Judges 
were ofopinion that the additional time 
allowed under s. 15 (2) could not be added on 
to the three years allowed by ss. 6 and 8; 
but the case cannot be treated asa definite 
decision to that effect. And it must be 
noticed that one of those learned Judges, 
Spencer, J., decided in Murugesa Muda 
v. Ramaswami Chettiar (5) thats, 4 and 
s. 31 could be given a cumulative 
effect, The qualifications of s. 3made by 
ss. 12—16 clearly have a cumulative 
effect when applicable. And,if anex-minor 
wishes to institute a suit for which the 
period of limitation prescribed by the 
schedule is one or two years, then he has 
the benefit of that period after he becomes 
a major and to it he may add periods ex- 
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. “eluded from computation under ss. 12—16. 

So far the effect of s. 6 and-ss. 12—16 may 
be cumulative I see no good reason why 
.an ex-minor, when the period prescribed by 
the schedule is three years or more, should 
mot get the benefit of three yearsunder ss. 6 
and ë and also of the periods to be 
excluded from computation under ss. 12-16, 
There is nothing ins. 8 to prevent that. 
.Now, if the other qualifications of s. 3 which 
are tobe foundin ss. 5 to 25, when applicable 
may have a cumulative effect, is the 
qualification in s, 4 different from 
them in that respect? From its position, 
immediately following the general s. 3, and 
from the fact that it applies to any suit, 
appeal or application we might expect 
that it was intended as a general qualifica- 
tion of s. 3. Butit happens that the words 
"the period of limitetion .prescribed " 
appear in 8. 4. As they stand in the sec- 
' tion-those words present some difficulty. 
But, when we remember thats. 3 directs 
“the dismissal of a suit. only after the 
expiry.of the period prescribed by the 
schedule as qualified by es, 4 and 25, I do 
-not think it unreasonable in 8.4 to interpret 
“the period of limitation prescribed " 
that is, the period of limitation prescribed 
by the schedule as equally qualified by 
88. 9 and 25, Let us supposethat a minor has 
aright to institutea suit to which Art. 1 
of Bch, I of the Act applies and for which 
the period of limitation is 30 days. Under 
.8.6 the 30 days will run from the date on 
which he becomes a major. But during 
the whole of these 30 days the Court in 
which the suit must be instituted may 
‘be closed for the vacation, In such.a case 
can 8.4 beso interpreted as to destroy the 
effect of s. 6? Sections 4—25 being all 
qualifications of 8.3, we must read them, 
if possible, consistently with each other and 
in relation to 8.3. The period of limitation 


mentioned ins.4 must, I think, be under-, 


stood not only as prescribed in the schedule 
‘but also as qualified by ss. 5—22. If itis 
suggested that this is a startling or 
extravagant interpretation of the words 
* period of limitation prescribed” in s. 4, 
I think it can be shown that those words in 
that section have long been so interpreted 
in our Courts. Sections 12 to 16 in cases to 
which they are applicable add certain 
periods of limitation prescribed by -the 
schedule The Aet does not say that those 
additional periods are to be deemed to be 
included in the periods of limitation 
mentioned in s.3northat the expression 
* period of ‘limitation prescribed therefor 
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by the First schedule” in 8. 3 is to be read 
or understood as including also those 
periods. The act merely 


business of calculating the periods of 
limitation prescribed in the schedule, those 
additional periods shall be excluded in 
cases to which they are applicable, with 
the result that. we reach longer periods of 
limitation than we should if guided by the 
schedule along. By s.3 weare directed, 
when we examine such acasein order to 
Bee whether it is time-barred, to apply, not 
the period prescribed by the Schedule : 
simply, but the period prescribed by the 


- Schedule subject to the provisions of ss, 12— 


16, that is, the period prescribed by the 


Schedule as modified or extended by 


88. 12.—16. That is simple and obvious. But 
ifthe period of limitation for such a case 
as prescribed by the Schedule and extended 
by ss. 12-16 expires ina vacation or at any 
other time when the Court is closed, how 
do we apply to the case the provisions of s. 4? 
Wedo not treat that section as applying only 
to the period actually prescribed by the . 
Schedule and refuse to apply it to that 
period as extended by ss. 12—16. What we 
do in such a case is to read the words "the 
period of limitation prescribed” in s.4 
as equivalent to “the period of limitation 
prescribed by the Schedule as modified or 
extended by ss. 12—16 ". That is a matter of 
every-day praetice in every Court, Is there 
any overmastering reason why we should 
interpret s. 4 in a different way in relation 
to cases to which ss. G and 8 apply? On 
the contrary it is proper that, so far as 
possible, we should interpret ` the words 
“period of limitation prescribed " in-s.4 in 
a uniform way and in consonanze with 
the other provisions of the Aot. Interpret- 
ing the words ‘‘the period of limitation 
prescribed " in s. 4 in this case as equivalent 
to “the period of limitation prescribed by 


the First schedule as modified by ss. 6 and 8, 
I find that the plaintiff's suit was institut- 


ed in time. 
costs. : 
SgcoND ApPEaLs Nos. 926 AND 1094 or 1925. 
In these two appeals the same points are 
raised as in 8. A. No. 824 of 1925. These 
appeals also are dismissed with costs. 
VIN, V. - Appeals dismissed, 


This appeal is dismissed with — 
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CALCUTTA HIGH .COURT. 
Szoonp Ovi APPEAL No. 160. or 1927. 
July 23, 1928.- : 
' Present: -—Mr, J ustice B: B: "Bos and .: 
Mr. Justice Bose. ~ ` 
BHARATESWARI DABI-Daownn- Horpin 
—APPBLLANT.- 


versus . . d 

BHAGABAN: ‘CHANDRA: OHAKRA- r 

BURTY. AND OTHERBe—J UDGMENT- Dusrors—- 
RESPONDENTS. | - 

H indu Law—Inher itance—D aughtes — Decree. fon 
mesné profits of estate inherited. from father—Devolu- 
tion of decree—Fxecution 'of-. decreé—J oint decree- 
holder .dying—Part payment to ‘alleged repr esentatives, 
certification of—Surviving decreetholder's right: to 
era engi certificate, : . 4 

A decree for mesne profits of the, estate inherited 
bya Hindu daughter from het father must be re- 
garded ‘after "her -death! as part of her ‘father’s estate, 
unless she had by some means expressed her intention 
to. keep the decretal amount:apart from the. ee 
estate. Tp. 514, col. 1.5 NN D a ES 

, [Caselaw discussed.) M 

‘Where the legal representatives ' ofa joint decree: 
holder ‘receive ' partial payment. ‘and’ certify- it 
without, notice to the other joint, decree-holder, -the 
latter is entitled to contest-the certificate of payment, 
[P- 513, col.'2 


Appeal dioi. an appellate. order of the 
Sub gon eem ppera, gated the.llth Decemb: 
er, eA 


i Mr; Birendra Chandra Das; for the Appel: 
ant... 

‘Mrs Upendra’ Kumar ‘Ray, for. the . Re 
spodgentée c D 


qub PD 


JUDGMENT.’ 


`B. B. Gnhose,. J. This j is an aped po 
the decree holuer ; against -an: order-.of. the 


Subordinate. Judge -modifying. the. order 
ofthe Munsit.by which .he .directed: that. 
the ‘decree- holder., could only . proceed -to: 
execute the decree. for. only - one: half o 
the decreta! amount. 

The dispute: between. the. parties arose 
in, this way. -.. There .were:.two sisters 
Bharatesa ari and Jagneswari^ of whom: 
Bharateswari is now surviving and .she: 
is the appellant before us, 16 appears that. 
they were dispossessed of a:certain property 
and those two sisters obtained:a decree for: 
recovery of -possession, and- meésne profits. 
against, the judgment- debtors on- -23rd)Sep-- 
tember, 1916. On. 19th. October, 1916, the. 
land for: ‘which the decreé for -possession-and ' 
mesne profits: was;obtained: was sold:to one: 
Pürna Chandra Das; by. the two sistera, The» 
final’ decree ascertaining the meer _ profits 
was made by the Oourt on 15th, September, 
1919. Against that. decree. there "was. an 
appeal and a sécond appeal, beth. of- which- 
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were dismissed, During the -pendency of 
the appeal J agneswari . died and her 'sons 
were brought on the record.at the instance 
of. the judgmeni-debtors. Bharateswari 
presented a petition to the-effect that she 
was thelegal representative of her sister- 
and had.obtained her interest in thé decree. 
by: survivorship. -The: question .does not‘ 
appear to have been decided-by the Court. 
After the final dismissal of. the appeal by 
the judgment-debtors against 'the part of the 
decree ascertaining mesne profits 'Bharates- 
wari. made an application for execution of 
the entire amount of the .décree on- 7th: 
November, 1924, and the: present appeal: 
arises:out-of':tnat application. . 
. The.Munsif allowed the application: after 
rejecting ‘the objection of the: judgmént-' 
debtors. The objection of the judgment»: 
debtors appears to have been’ twofold, first 
that-they have paid half of the decretal: 
amount.to the guardian of the minor sons 
of Jagneswariand that certificate of satisfac- 
tion had been made by the Executing Court 
to that extent and, therefore, Bnarateswari 
is.notentitled to:execute the entire decree.’ 
The: second: objection was that this money 
in. the shape.of mesne profits was- ihe sepa- 
rate property of Jagneswari-as-her stridhan 
which -after her death would gó to her heir 
and-:would ‘not. follow -thè estate. It is’ 
necessary to mention- that- the: two: sisters’ 
had inherited the estate of their-father- "with 
regard to which the decree fór/me&ne profits’ 
was obtained. :/Lhe.:Munsif; ‘as--I- ‘have al- 
- ready. said; held that- Bharateswari - - was’ 
entitled to execute the: entire: decree; With 
regard to. the question of satisfaction he’ 
seems to have-held.that: thére:‘was: no réal 
satisfaction because thé. guardain of theminor: 
sons’ of- Jagneswari seems to’ have ` filėd & 
petition of disclaimer as-regards the: ‘receipt’ 
of money. ‘In any case he-held that that ` pay. 
ment even if it.had been madé to thefatnerof 
the minor sona of Jagneswari“would nor pre- 
vent Bharateswari from exécuting thé decree. 
The learned Advocate for the respondenta 
contends thai when there is that certificate" 
of payment of- half óf' the: décretal "amount 
the. Vourt eould:not go'behind that order or’ 
set aside the previous order of the Executing: 
Oourt.. The::short:-answer to thàt-is “thah; 
the‘ judgmènt- debtors:-could* not? pay - any 
amount:as his. share to a: d'ecree- holder - on, 
the récord; -The decrée*3a8' never“divided: 
intoitwo halves. The order-adinittedly “was: 
not acquiesced in. by Bharateswari and, it 
does not’ appéar that-she ; was - “piven Notice, 
of. this;. payment and: certificate, That be. 
ing so she is entitled to contest the certificate’? 
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and the Munsif was right in holding that 
She is not bound by it. ne 

The order of the Munsif was appealed 
against and onappealthe Subordinate J udge 
held that the mesne profits could not be a 
part.of the corpus of the father's estate 
because the iwo sisters had sold the land for 
which the deereefor mesne profits was obtain- 
ed. His argument was that at the time when 
the decree for mesne profits was made in 
1919 there was no cerpus in the Shape 
of paternal property to which this sum of 
money can be taken as an accretion as the 
property had been sold to a third person 
and there was no paternal estate-in the 
hands of the two daughters. This argument 
is clearly fallacious andthe learned Advocate 
for the respondents does not base his argu- 
ment upon that view. The property is not 
gone. The right which acerued to the decree- 
holders was on account ef their having been 
dispossessed_of the property and their rights 
were certainly referable to the ownership of 

. the land in question. 

. The whole. question is whether this sum 
of money in the shape of mesne profits should 
be eonsidered as the personal property of 
the lady Jagneswari or as the assets of her 
father's estate, and that questien it must be 
admitted is one of considerable nieety. But 
having regerd to the cases that have been 
cited before us, in my opinion the deeree for 
mesne profits should be considered as. part 
of the estate of the father of the two sistere. 
if Jagneswari had by any manner or means 
expressed her intention to keep her share of 
the decretal amount apart from the paternal 
estate the money would have followed her 
directions, but not having done se it must 
according te the decisions as I understand 
them follow the estate. The leading ease 
on this point is the case of Isri Dutt Koer 
v. Hansbutti Koerain (1). Their Lordships 
of the Judicial Committee observed in that 
case that the widow's savings from the 
income of her limited estate are not her 
stridhan and if she has made no attempt to 
dispose of them in her lifetime there is no 
dispute but that they follow the estate from 
which they arose. The learned Subordi- 
nate Judge thought that the present case is 
governed by the casé of Saedamini Dasi v. 
Administrator-General ' of Bengal (9). 
There their Lordships ofthe Privy Couneil 
found that the accumulated income from 
her husband’s estate given to the widow 


(1) 10 C. 324; 10 I. A. 160; 13 O. L, R. 418; 4 Sar. P, ` 


Q. J. 459; 7 Ind_ Jur. 557 (P. O.) 
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was kept separate and their Lordships held 
that that being so it was to take a different 
eourse of succéssion from that of the estate 
of the husband, 

It is next necesgary te mention the cases 
which were referred to by the learned Advo- 
cate for the respondents. The first ease to 
which our attention is drawn is the case of 
Saminatha Pillai v. Manikkasemi Pillai (3). 
There a Hindu widow dbtained a deeree for 
mesne profits, but she herself assigned the 
decree for mesne profits and subsequently 
died; the question was whether the as- 
signees were entitled to execute the decree 
or her heirs. In sucha caseit could not 
be disputed that she had dealt with the 
propertyin herlifetime and so with refer- 
ence to the case of Isri Dutt Koer v. Hans- 
butti Koerain (1)the assignee was entitled 
to execute the decree. That case, however, 
hasno bearing on the present question. 
The case-next cited is Subramanian Chetti 
v. Aruna Chellam Chetty (4). There also the 
question was quite different. The Hindu 
widow was never in possession of her hus- 
band’s estate. She used to get moneys 
under & decree for maintenance and out of 
this she had acquired certain other pro- 
perties. It has never been held that when a 
widow gets money fer her maintenance out 
ef the estate of her husband that money if. 
not spent by the widow herself follows the 
estate. It is not the income of the pro- 
perty that came into her possession, but 
she was allowed a certain sum out of the 
income for her own maintenance and there 
cannet be any question that it was her 
stridhan as it was held in that ease. 
The next case cited is the case of Site- 
ram v. Dulam Kuar (5). That case, how- 
ever, has only a superficial resemblance 
to the present case, In that case one of . 
two sisters out of the income of her 
father's estate lent money to the sons of 
the other sister for the purpose of pay- 
ing the revenue with regard to some 
other property; then she obtained a deeree 
against her debtors, and the question was 
whether the right to execute the decree 
after her death was in her surviving sister 
or in the legal representatives of tho 
deeree-helder, that is the heirs of her 
stridhan. The learned Judges referred to 
the case of. Isri Dutt Koer v. Hansbutti 
Koerain (1) above cited and held that the 
decree-holder intended im that case that 


(3) 22 M. 856. 
4) 28 M. 1 (F. B.). 
5) 50 Ind Oas. 872; 41 A, 350; 17 A, L, J, 337; 1 U 
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the money which Wàslent to her sister's 
sons should not go to her sister after her 
death, that is, she wanted to treat the 
property separately. The last case cited 
was the case of Rivett Carnac v. Jivibai 
(0). That case it seems to me has no 
bearing on the present question, because 
it was held that there was nothing 1o 
show that the money was the saving or 
accumulation of the estate ofthe widow's 
husband so as to giveit to the heirs of the 
husband's estate. 

Oa all these grounds in my opinion 
the present case is governed by the 
decision of the Privy Council in sri Dutt 
Koer v. Hansbutti Keorain (1) cited above. 
The judgment and order of the Subordinate 
Judge will, therefore, be set aside and 
those of the Munsif restored with costs in 
all Courts. 

The hearing-fee is assessed at five gold 
mohurs. 

Bose, J.—1 agree. 

R. L Appeal allowed. 

(6) 10 B. 478. 


CALCUTTA HIGH COURT. 
Seoonp CiviL APPaar No. 1483 or 1927. 
Rete No. 28 (8) or 1927. 

May 8, 1928. 

Present:—J ustice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 
Cammiade. 

NUDDEA MILLS OO., Ltp.—DEFENDANT 
—JAPPELLANT 


versus 
SIDHESWAR OHATTERJEE AND OTHERS 
—PLAINTIFF3 AND DEFENDANTS— 
RESPONDENTS. 

Interpretation of Statutes—Construction of one act 
with reference to another—Civil Procedure Code (Act 
V of 1908), s. 9—Municipal Acts—J'urisdiction of Civil 
Courts io interfere—Bengal Municipal Act (III of 
1884, s. 84—‘Land’, definition o P Commissioners 
powers to dispose of or divert roads—Powers over 
bridges, etc.—Road ceasing to be of general utility— 
Commissioner's power to sell it. 

If a Municipality bas acted ultra vires, the Qivil 
Court has power to interfere and to grant proper 
relief to the aggrieved PEL (p. 516, col. 2] 

Kameshwar Pershad v. Chairman of the Bhabua 
Municipality (2), referred to. 

The word ‘land’ as used in s.31, Bengal Munici- 
pal Act, includes ‘roads’. [ibid.] 

The power of the Commissioners to transfer lands 
including roads must be exercised for the purpose 
of the Act, z.e., the improvement ofthe Municipality. 
LP. 517, col. 2.) 

There is nothing in the Bengal Municipal Act 
which prohibits the Commissioners te stop or divert 
aroad er to dispose ofa road. The only limitation to 
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their power given by the Actis that they must 
exercise such power only for the purposes of the Act. 
[p. 518, coi. 1.] 

The Commissioners had no powers under the 
Bengal Municipal Act before its amendment in 1894 
to dispose of the roads, but sincethe said amend- 
ment has conferred on them proprietary rights in 
the soil of.roads thoy are now equipped with power 
to dispose them of. (p.516, col. 2.] 

Where the greater portion of a road has become 
useless as a road to the general publie, and a greater 
portion of it is closed and the remainder is used by a 
very small number of persons, the Commissioners 
cannot be said to be acting beyond the powers 
vested in them if they sell it away, [p. 517, col. 2.] 

Though it may be permissible to construe an Act 
with reference to another Act when they are part 
materia, the absence of the express provision in one 
does not necessarily import intentional omission in 
cri without olear words to that effect. [p. 518, 
col. 1, 


Civil appeal from a decree of the First 
Additional District Judge, 24-Parganas, 
dated the 30th April, 1927. 


Sir B. C. Mitter Kt., and Mr. Probodh 
Chandra Chatterjee, for the Appellant. 

Dr. Naresh Chandra Sen Gupta, Babus 
Mrittunjoy Chatterjee, Biraj Mohan Roy, 
Panna Lal Chatterjee, Santosh Kumar Bose 
and Prokash Chandra Pakrashi,for the 
Respondents. 


JUDGMENT.—This appeal arises out 
of a suis brought by the plaintiff-respondent 
against the appellant company and the 
Naihati Munieipality for a declaration of 
the plaintiff's right of way over a certain 
publie read called Radhaballav Road and 
for other conseauential reliefs, The plaint- 
ifs case is thet long agoa temple was 
built and dedicated by one of his ancestors 
on Radhaballav Road—a little away from 
another. public road called Ferry Fund 
Road connected by Radhaballav Road. 
The plaintiff further claimed easement 
of necessity over the road, Hesought for 
a further declaration that the act of the 
Municipality in closing up the road was 
ultra vires and also for a permanent in- 
junction restraining the defendants from 
interfering with his right of way over the 
read to reachthe temple and fora direc- 
tion on the appellants to remove obstruc- 
tions put by them across the read. The 
facts are that there was a road called: 
Ridhaballay Road leading from Ferry Fund 
Road westward to the Hoogly; there were: 
houses on both sides of the road all of 
which except the temple were acquired by 
the appellant company and they have 
erected at great cost a jute mill which they 
are working. The defendant .Municipality 
sold the whole of Radhaballav Road to the 
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n On. the questions of. law raised which haye; 
beén pressed : before us by the. learned. 
: Advocate for ‘the. respondents it is ‘neces: 
sary to” examine them in brief. 

[tis argued i in. the, firsat place. ‘that. ‘thes 
. Municipality. has no power under Aet TIE 
The. rene is 3 with: d tò. the : portion: of. ,1884 to fell. ‘the, ‘road | to the. appellants J i 
of Radhaballsy- Road from thé: "remple" ‘to? The _Jearied Counsel for, the - -appellanta; 
Ferry: Fund Road. The Mapidipality’ "Bde. ; has ót, the | other, J hand, "broadly, “contended, 
i srohably. ‘not worth ‘while. to:maine; that: ‘the, ‘Court bas no power to: gues ions 
tain this: "portion of . the: road sold: thë. entire: the, < discreti ion mi ihe, ,Munieipaliy in, d l8: 
road ‘to thé , inills.’ Id - order’ Ato" “allow ^4 ke? matter. This contention should.: Dot: ber 
plaintiff to feach the temple à ‘passage. » acceded, to, for, if,. the. Municipality as 
given.to the plaintiff. by.the appellants p acted . "ultio, vires the Oivil.. Court mit 8 “thes 
which we-will speak Jater. ~ ng AN power to, interfere, a3 also the power, “to, kran, 


‘The defence of the appallantsand ofthe. proper, relief, (to ihe „aggrieved. party, This 
Municipality is that in the exercise of. tha» 183: the, principle. on. Which, |Oivil. Courts" 
power vested in the . Municipality under interfere, with acts of. "publie ‘bodies, . suck, 
the law it has'transférred this road to tthe, as, Munigipalities, . sgreated s: by, Statutes, 
appéllants, that-thà plaintiff bab no absolute There aro numerous cases on this, Sage 
-right of passage ovér it “and: thatthe but lf, ds enough., to toler; to. Kames} war 
passage: given. by «the, appellants to Perihad | v. Chairman of the abua Munten 
the plaintiff , is sufficient for, the purpose.: pality (2). ergs iod tod 
The trial, Court found for the; plaintiffton Now-with:regard to the Municipality sell- 
all tbe. ‚points, on. which | „he based, his, title, ing the road to the appellants it ia contended 
to the road, and. heild, that the Municipality, on behalf ofthe respondents that no such 
had no right. io, sell the land to the; mill; power is vested in the Municipality where- 
and further that the plaintiff had..an. 1.68587, a8 itisargued by the appellant that the 
ment of necessity overthe road. Thelower act of the Municipality was within the law. 
Appellate Court confirmed” all these: Midd- Under; 484; 80; Bengal s -Municipal - Act 
ings but in; view: of the: décision -of: they ILI pof ^ 1884: all roads : ineluding „tho 
Allahabad High..Court in.. Fazal: Hagge soil "Have vecbeen made. to; vest “and 
Maha Chand.. (1) thought: that thé" plaidtift belong to the Commissio ners of the Muni- 
should. be given. a. passage, in; lieu-of: tha: cipality., The. words, | "including the , soil" 
road and the passage ‘proposed by::the:! aps, were, “introdneed by; Act. AV of 1894. The 
'pellanis. from . Ferry . Fund--Road ...toicthe? section, as it now, stands; means “Etat the 
. temple almost diagonally across -the-ap pel: roads together with «the ,swh;soil: belong 
lant’s Jands: would, suit bùt: that.iit: should; to the ‘Municipality, and s ‘80, do all bridges, 
be walled. up on both. Sides;by;theiappelo tanks, ghats ete., but. not the soil under 
lant, without! the gate put up:by them;cat; them. Uuder-s; 34; ; the; Commissioners are 
the head. of the-pa&sage. In-tbis view 5théi empowered, “16, 5 se. vet, exchange, or 'othér wise 
learned Additional District: Judge ‘passed dispose of any and. „DOL, "required for the 
a decree to the effect thatthe, appellant. purpose,of this, Act. ` "Before the amendment 
company ‘should remove-their.gate.:froi: of: 1-94 it. would appear that the; Oom. 
the. passage keeping, an. iütermediàte:spacé; missioners” “had: no power: to` ‘disposé ‘of thé 
of at .least.six-fest-in midthrand-should; roads‘ ‘aud: aber thé niendmehtit ‘would’ 
wall it up..on botn sides,. .1f they failed;to, equally appear trat they have obtained A, 
do so. ina fortnight the plaintiff: would-be: proprietary. right. over,the. roads, Now.the: 
at liberty to execute the.decree:aad. to haxer question is whether ‘the word “land as? 
the old. Radhaballav. Road re-opened: on; used’ ins 34 includes ‘roads, The ‘léafned, 
demolishing the: company's : ‘boundary, wall; Advocate for the. .fespondént. has ‘strenuously, 
aud. to, have;aecess to -the.temple by that} argued that "land; in's: 34-does not.inelude 
road. This’ order. to- a! certain extent; road but means lands? other than> roads" 
makes our position: easy -and:. leavesuus: which*belong tó:the Muicipality,”. “Weite, 
to consider what &hould.be the properorderi unable.to agree. with. this, rinterpratatio, f 
passed iu-the circumstances: of»the.presént; the. law., -Land.hae noh been: defined. fully. 
ease. But asi the lower Appellate:,-Gourts in the: "Aetibnt'in 8.6-(5) itis said toinéludé: 
has. confirmei, the views: of the: first Oourt». the benefits arising out of She. lands; gen 
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Tüis/détnition does: Hot help usveryemich 
in’ deteriiiüiné "whether the’ word ; “Tand 
ag üsedih s. 3t indludés foad add the! por 
eson” Why ‘the’ Orainary i ign ifSahée of 
the^word “lah” ‘ehould "be; abridged. by 
ézeldding" Toida only. "The amending AcE 
of 1894: "lefvs 34 ‘which is; ‘reproduction ' “of 
8:31 *of'the Acti 'eti875 add of si 'f3/of the 
Act “of "1864 “da touched,’ ut widéned the 
rights 'of^ the " Comiimission été: over roads 
Without any’ resérvation: Tn’ r thë c old Aetg'of 
1864: dnd '1“75" only the ‘surface’ 'of' a toad 
vested in the Oommissioners: and, thérefore, 
the” view was'rightly ‘held. that ` under” the 
old “law the’ ‘Couittiisdionare” kadi ho” “power 
t6 dispose of: Or: ‘transfer’ a Toad ‘as! it may 
fio wit-be' maintained that’ théy’ bave i no such 
power over: ‘bridges, ‘tanks, 'eto., "iie Bub- sgil 
of: ‘Which’ does not vest in ‘then, Tc ed 


n3 ay ieee On sot gesndi "nant onu c. dat 
“This. “brings: “us; to the next: question- ,88 
to: whether the land,. assuming it.to include 
road, was disposed: of-.as ituwas no; longer 
required «for 5 the, : purpose;:of: this; Act." 
If it;-was;. then«the Civil Court has no right 
to challenge or. investigate into the 
propriety of the Commissioners’ action. If it 
was not, then, however reasonable the act 
of the Commissioners might appear, the 
Court would declare such act illegal ani 
ultra vires Now “the purpose of the Act” 
is not defined in the Act itself but some 
indication:.as:"to:- what: ithe pürposes^ of the 
Act sare. may:-be.cgathered:, by: a3 reference 
to 8.69 of the Act: which: details some of 
theiobjecta: ‘to which “the? Mianicipali fund? 
may.:bs. devoted::*‘After indicating - some 
of:the. heads.-on which; thé Muniéi pal. funds: 
may beexpended, el:-(17) of the section, 
. Bays Í sgeuorally; "to?vearry out. tha purposes’ 
of the Act.”. This:.does not: bring -us very 
much: nearer..to> what ‘ther: ‘purposes of-the 
Aci means. = It ‘el: a doe. 69*it.is dit it 
sàid^ SHE "the? Oomüiiss ang 







whieh-: may: be necessary: oto 5 carry uti thee 
pe ‘ofthis “section ^T hé* pürposes"of 2 
he. Act must be the, purposes ifor. waleh? 
thet TANG palities,.. ‘in, ,the.: MUTUS z NOM 
created, The: préamble. to AetdlLof 3864; 
which May bó tákén-tó-. Beithe? earliest 
Act relating to muy uss, i Maáidi Dalities runs") 
injthese-WOLdK is gia end shit godzin vm minta 


"An Act to provide for the apikan 


of Municipal Commisdioners: eine owns” ‘and, 
othér tpledes “ih D these Próvitices hinder ‘he 
control of the Lieutenant Gavernor EL 
Bengal ‘and to: ‘make: ‘better ‘provision for, 


the Oonservany;^ ‘Tin’provement* and Wat 
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ching: ‘theréof,: atid for- the, levying of rates 
and taxas thereon.” 
“ Tis objects’ therein. mentióned' may bà 
takèn to be" ihe' purposes for ‘which thé 
Mütiicipalities eame into existeno. “The 
power ' of, tlie; Commi-sioners ' to. ‘transfer 
lands, ‘inchiding . road, etc;, must: ‘therefore, 
be’ éxercised for thé improvement, eic, of 
the: "Municipality ' Now in the present case 
we “find” that Radhaballav “Riad as a 
Toad’ "Had, become useless to the general 
public, The greater-portion of it had been 
Closed : &nd.was' 6f no use, only 'a small 
portion still remained. from: the ‘temple to 
Herry Fund Road. | “it can ay ‘be used E. 
n 


They "uid not, 
Poa hs 
the Ao. : 
S "fias. again ben argued: that: no Vni- 
cüs has be” "powér to close or divert 
a-road.“ E ‘we arg ‘right in. our view. “that 
thie’ Municipality- has‘ the power to sell or 
dispose ofa road under the law as it stands, 
it cannot be.argued that it has not also 
the. powér ` to close or divert" ‘a road “for 
the purpose of the Act.” In fact it was 
cénceded ‘that it had such power in the 
Allahabad case on which the Court below 
hàs^relied. There- is, an. ‘old: ¢ade of this 
Coürt: ‘to -which reférencé may be made in 
this. connexion. In Empress y..Brojo Nath 
De"). it was held that‘ the Municipal 
Opinmissipners had ` no ‘power "uüder' the 
làw-tostop-or divert public ways. That 
decision was passed ` ‘before thé amending 
Aet-Of-1594 and; therefore, is not-of much. 
help, ‘to us. If it is"of any authority at 
< thé. "present day “it has to ba, reconsidered. 
English Law relating to highways ig 
no ‘of much’ assistance to us’ in*consrruing 
a" ‘Bengal: “Act. Under that law’ the soil. 
beiteath © the. Toad "belongs to: the owner r of 
tie lan 
the! tivo ‘aiden! iof? the’ road, There- is no 
|o ‘there which vesta- the sub soil 
f“ the" "high ways in.à loeal-authority.: But. 
although under that law the local authority: 
his? tot, been expressly empowered: to Stop: 
of divert a road it can do so by "observing: 
cérigiu formalities mentioned i i ‘the: ‘High 


ways: “Act of 1835. | 6 ene tip ih 
Sig 5 PPTs E P 
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In Brojo.Naih Das's case (3)a reference 
was made to the Caleutta Municipal Act. It 
was pointed out there that such power is 
vested in tha Commissioners of the Calcutta 
Corporation, but as it was not expressly 
given by tha Bengal Municipal Act te the 
Cemmissioners of the mufussil Munici- 
palities, it must be held to have been denied 
them. The same reasoning has been 
adopted in this case but it seems to us 
that though it may be permissible to 
censtrue an Act with reference to another 
Act when they are pari materia, the 
absence of an express provision in one 
does not necessarily import intentional 
omission inthe other without clear words 
to that effect, The Act, as it stands, must 
be construed within itsfour corners. There- 
is nothing in the Act which prohibits the 
Commissioners to stop or divert a road or 
to dispose of a road. The only limitation 
to their power given by the Act is that 
they must sxercise such power only for 
the purposes of the Act. We cannot say 
that the sale of the road by the Municipality 
to the appellant was not in the proper 
exercise of the power vested in it by law. 
It was for the purposes of the Act, namely, 
the improvement of the Municipality and 
what the Commissioners thought advan- 
tageous to it. 

Now,we &re to consider the propriety 
of the passage suggested by the Court below 
which must be provided to the respendent 
for access to the temple. The passage 
which is suggested runs through the mill 
area and the appellants agreed to it if they 
could exercise control over it-for the 
protection of tha mill. In our opinion it is 
not aconvenisnt passage even if the direc- 
tions given in tha decree of the lower Appel- 
late Court are accepted. 

It appears that in place of the Radha- 
ballav Road a new road has been substi- 
tuted a little to the north called New Road 
as Shown in the map. It seems to us that 
there can be no objection to access being 
. given to the plaintiff from this road, The 
plaintifi-respondant maintains that he has 
the legal right to claim access from the 
Ferry Fund Road. We think that ke has 

. no such absolute right; but he is entitled 
to claim & reasonably eonvenient access to 
the temple. The appellant before us has 
suggested a rosd, opposite the temple 
running straight on the New Road which 
seems to us convenient. This is objected 
to by the respondent on the ground that it 
is. so close to the septic tank. We are 
unable te determine the exact site of the 
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passage and what directions should be 
given to make ita convenient road for the 
plaintiff and those people who have to visit 
the temple. 

We must accordingly send tkis case back 
to the lower: Appellate Court in order to 
determine what should be the proper 
passage to the temple from the New Road 
and of what width it should be; and also 
directions should be given to makeita 
convenient passage. Whatever directions 
are given should be to the Municipality 
which is liable to provide a suitable passage 
to the plaintiff. 

As a result ofthe above observations 
this appeal is allowed and the decree of 
the Court below isset aside and the case is 
Sent baek to the lower Appellate Court in 
order thatit might take into consideration 
al the circumstanees of this case and 
determine the alignment of ihe road as 
suggested above. Each party will bear his 
costa so far. Future costs will be in the 
discretion of the Court below. 

No order is necessary in the Rule. 

R. L. Appeal allowed, 


CALCUTTA HIGH COURT. 
Sxcoup Oivin APPRAL No. 2208 oF 1925, 
June 5, 1928. i 
Present:—Justice Sir Zahhadur Rahim Zahid 
Suhrawardy, Kr, and Mr. Justice Jack. 
OHIRANJIB SEN-—PLAINTIFF—A PPELLANT 


versus 
MOHENDRA NATH BISWAS 4ND OTHERS 
— DEFEN DANTS— RESPONDENTS. 

Landlord and tenant—Creation of tenancy by mere 
occupation ef agricultural land—Suit by eo-sharer for 
assessment of rent—Other co-sharers, whether necessary 
parties—Liability for rent. 

In a suit for assessment of rent by a co-sharer, the 
other co-sharers are not necessary parties where no 
question is raised with regard to the extent of the 
plaintifi's share. 

The relationship of landlord and tenant does not 
always arise by contract or agreement, but may arise 
by mere occupation of agricultural land. ! 

Anowner's right to recover rent for land in the 
occupation of others depends onthe status of the 
latter. If they are tenants and do not profess to 
elaim any higher title they are liable ta pay rent to 
the true owner. 

of 


Sscond appeal from a decree 
m Sub-Judge, Nadia, «dated the 22nd July, 
1925. 

Messrs. Khetra Mohan Ghose and Satis 


„Chandr Sinha, for the Appellant. 
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Messrs. Mritunjoy Chattopadhya and Biraj 
Mohan Roy, for the Respondenis. 

JUDGMENT.—This appeal arises out 
of asuit for assessment and recovery of 
rent, Itappears that the mahal belongs 
to the plaintiff and many other co-sharers 
one of whom is the Raja of Dighapatia. 
In 1884 the plaintiff's father brought a suit 
in respect of his share in this mahal from 
which he was dispossessed by the Raja 
and obtained a decree. Since then the 
finding is, the plaintiff has never realized 
any rentin respect of his share in the 
mahal which was found to be annas five 
three-eighth pies. In the Record of Rights 
the plaintiff was recorded as a  co-sharer 
with the remark that there was no reali- 
zation of rent in respect of his share. 
This suit the plaintiff has now brought 
for ascertainment of the rent, the defend- 
anta are liable to pay to him. The defence 
is that the plaintiff has no right in the 
mahal, that the defendants were in adverse 
possession of the plaintiffs share in the 
mahal, if he had any, that the lends whieh 
are char lands did not erginally form part 
of the mahal but were subssquently re- 
covered from the Government by the Raja 
and other co-sharers who settled the lands 
with the defendants. The trial Court 
gavea decree to the plaintiff on the find- 
ing that the plaintiff nad the share claimed 
by him in the mahal and as the defendants 
are tenants of the mahal they cannot resist 
the plaintiff's claim for rent nor can they 
set up. adverse possession against him. 
The Appellate Court has dismissed the 
plaintiff's suit on the ground that .the 
plaintiff had failed to prove the relation- 
ship of landlord and tenant between him 
andthe defendants, The learned Subordi- 
nate Judge says that there is no evidence 
that there was a contract for payment 
of rent between the plaintiff and 
the defendants. With regard. to the 
establishment to the relatienship of 
landlord and tenant between the parties 
by operation of law the learned Subordi- 
nate Judge remarks that thereis no decree 
of any competent Court. Then he goes 
. on to observe that these lands are char 
lands and were not the subject-matter of 
the suit which the plaintiff's father had 
brought againat the Raja and in which 
he recovered a decree in respect of his 
fractional share. In this view he holds 
that though the plaintiff has got his name 
registered under the Land Registration 
Act he is not entitled to reeover rent from 
the defendants under s, 60, Bengal Tenancy 
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Act. The learned Subordinate Judge further 
holds that the ether co-sharers of the plaint- 
iff were necessary parties to the suit. . 

With regard to the last point it may 
be observed thatin a suit for assessment 
of rent, the other co-sharers are not ordi- 
narily necessary parties. It does not ap- 
pear that any question was ever raised 
with regard to the extent of the plaintiff's 
share. He has proved a decree of 1884 
which gave him the share he now claims 
and there is no evidence, aceording to the 
judgments of both the Courts below, that 
that share was ever in dispute. As te the 
first pointon which the learned Subordi- 
nate Judge has dismissed the plaintiff's 
suit,namely, that he has failed to prove 
the relationship of landlord and tenant 
between him and the defendants, it is 
enough to say that such a relationship 
does not always arise by contract or 
agreement. Such relationship may arise by 
mere occupation of agricultural land. The 
learned Vakil for the respondent has fair- 
ly put the case of his clients before us 
and has asked us to held that the. plaintiff 
is not entitled to receverrent but damages 
for use and occupation. It is not neces- 
sary to go into the question as to when 
rent can ba claimed in the shape of 
damages but the result being the same 
and the Record of Rights being in favour of 
the plaintiff with regard to the proprietary 
title we do not see why a suit for rent 
cannot bə maintained, Tae plaintiff's 
right to recover rent must be determined 
on the status of the defendants. If the 
defendants are tenants of the holding and 
do not profess to claim any higher title 
than that of a tenant they are liable to pay 
rent to fhe plaintiff for his share as to the 
other eo-sharers. 

With regard to the point made by the 
learned Sabordinate Judge that the char 
landa were not in existence at the time 
when plaintiff's father recovered & decree 
against the Raja of Dighapatia we are not 
in a position to find out the real state of 
things as the point was not made inthe 
trial gourt. The defendants in para. 15 of 
the written statement have given a story 
whieh does not asem to have been fairly 
considered by the lower Oourt. Their case 
is thes when these lands were reformed the 
Government took possession of them and 
settled them with the defendants There- 
upon the Raja broughta suit against the 
Government and recovered these lands on 
whieh the defendants took a fresh settle- 
ment from the Raja whois in possession ef 
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these lands through the defendants, This 
story has not been carefully examined by- 
any of the Courts below. It must be noted: 
that the defendants have’ not expressly in- 
their written statement set up the right of 
‘third. ‘party nor do they say that they have 
been paying!under.a bona. fide belief, rent 
in respect - of-the plaintiff's. share to some 
ofe ele. if it is found that the plaintiff 
has'suseseded in establishing. his title to 
the land in-enit which - is. in. the -~ occupa: 
tion ofthe deféndants as tenants ‘he -iè 
entitled ‘to a. decree though be might not 
have realized rent for the last 40 years. -If 
on the other hand, he fails to establish this: 
point, the question has to ‘be considered’ 
aB to whether the defendants or any of the: 
other ‘co-sharers’ of the plaintiff by adverse 
possession heve acquired any title to the 
land in.suit. Itis accordingly necesssary: 
that the mattershould be re-considered by 
the lower’ ‘Appellate Court. The result is 
that’ this' appeal is allowed, the decree of 
tlie lower Appellate Court set aside and thé 
case sent'back ‘to it for.a rehearing of the. 
appeal ‘according t to law. Oosts will abide 
the result. 
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CALCUTTA HIGH COURT. . 
APPEAL FROM APPELLATE DEokEB No, 1756. 
~ ` or 1925. 
. August 15, 1927. < 
 Presént :—Sir George Glaus Rankin, Kr., 
Chief Justice, and Mr, Justice Mitter, : 
„TARAN GINI DEBI—Deranpant |. 
nous j E! 
BAI KRISHNA. MONDAL AND: OTARRE. . ji 
4 — PLANG TIRHS— RESPONDENTS, ` POR 
- Biecution of decree—Death of. judgment-« -debtor aes 
salè: proclamation—Sale without? mlanding Jine 
Vedlidity.of-sale. ^'^ * £M 
Where à judgment-debtor diès after thei issue ot tha 
gale proclamation, his heirs should be made partiesto 
the execitidd proceedings .before further prosecuting 
the'sale, But failure fe iniplead his heirs is a meré 
X eem and will not vitiate the: sale.’ Lb. 521 sek, 
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Doraisami v. Chidambaram Pillai (3), Hara Prasad 
Gain v. Gopal Chandra, Gain ` 
Bhattacharjee v. Rama Stindati Dasya (5); followed. 

Appeal against a decree of the Subé 
ordinate Judge, Khulna, datedthe 27th’ 
of February, 1925, modifying’ that of the 
Munsif, Second Gourt, Khulna,’ "dated the 
7th of December, 1922.- EU 
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(4) and. “Jagadish 3 
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Babus Jogesh Chandra, - Roy 
Bipin Chandra Bose, for the Appellant, — - 
Babu Mahendra Kumar. ee ‘for. the 
Respondents, ` oe 

JUDGMENT. . 
Rankin, C. J.—In this casé the dé 
feüdant, Tarangini Debi, appeals from adeci- 
sion in `a suit brought by the seven plaint: 
iffs to setaside a decree and a sale held. 
under thé decree. The judgment debtor 
in the suit wasone Juraram andthe facts 
which ‘are material’ for the present purpose 
are: these that a decree was passed on 
the 13th of August, 1919; that on.the 21st. 
of J&nuary, 1 1920, in the lifetime of Jara- 
ram asale proclamation and a notice , ‘of 
attachment were duly served upon. the 
judgment-debtor. On the 2nd of February, 
1920, Juraram the judgment. debtor died; 
The sale was heldon the 9th of April, 
1920, and the plaintiffs Nos, 1 to 3, the 
heirs of Juraram, complain that they were 
not madé partiesto the execution proceed- 
ings between the death of Juraram and. 
ihe holding ofthe sale. On the, , 22nd of 
May, 1920, the sale, was. confirmed.. In 
April, 1921, symbolical delivery.was given, 
to’ the decree-holder, On the 25th of June, 
1921, the preeént appellant purchased the 
property, from the decree holder. On the 24th 
of November, 1921, this suit was brought by 
the: plaintiffs to set aside the decree and 
the sale held thereunder. Nothing need 
now be said aa regards the allegation 
that the decree and the sale were secured 
by suppression of notice or by, fraud. 
Boththe Courts have negatived, the ex- 
istence of fraud. The sole question now 
is whether the fact . that after the 2nd of 
February, 1920, | these ihree.: heirs: of 
Juiaram were nót made parties to the 
execution proceedings makes the sale 
invalid as against. them: .The learned Sub: 
ordinate Judge took the view that they 
ought ‘to have been -made parties;second: 
ly, as ‘they had’ not “been made parties the 
sale “would be void so far; as their in: 
teresi! was. concerned. Consequently. these 
plaintiffs. have to pay .their share. of.tke 
decretal ‘dues. and if-they do ‘so. they. BES 
entitled to have. the sale set dside.. | 
In this appeal various” cases have ‘been : 
cited before ùs and if is argued by the 
learned Vakil for. ‘the appellant that s.§ 
read. with O. XXII, x. 12, Code. o£' “Civil 
Procedure, does" not require, in. such, a. C886 
that these, heirs should have’ been. made 
parties” to the execution proceedings. He 
has contended ER that. even. if. that 
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Berve:notice doés not ‘make the sale void: 
ds-against these ‘heirs butitis an irregu- 
larityirelief against. which ‘can‘be obtained 
by an-application ‘under O.- XXI,r. 90 for 
setting asidethe -sale. In ‘any: case. he 
says: that such an . application was time- 
barred! at.the date of, ‘the suit.. We have 
to: consider -whéther -the’' ‘absence 
of:-ithese’ parties from the’ execution 
proceedings . ‘tendered’. :the- proceedings 
null and void: ` as: against ‘them; whether: 
the sale-was a good sale subject to it being: 
shown that’. this ‘irregularity has-resulted 
in. such- <an injustice. as to entitle the 
parties -to claim to: have the sale set aside: 
The: matter: is complicated by' differences 
of opinion and changes in law. The words 
‘fully satisfied" in 8.50: were put:in in 
substitution of the words ‘fully’ executed’ 
for the purpose of negativing a decision of 
the Allahabad High: Court, that when once a 
property was attached the decree ‘was 
fully executed: On’ that old. view.there 
was aspécial-reason for holding’ that where 
the judgment- debtor. died ‘after the-attach- 
ment it:was not necessary ‘to bring his 
heirs on the record’ of the execution case. 
That-special. reason has -been abolished by 
the amendment of the-section, -It rémaina 
to consider whether. it is not right and 
proper in such à ` case as the ‘present to 
bring the representativés of the judgmént- 
debtor on the record ^ before further 
prosecutinga sale, I agree with the 
contention of the learned Vakil for the 
respondent that it is proper to bring 
the representatives of the judgment-debtor 
in a case like this,-on::the.record and, that 
this should have been done, 1 dó not 
agree thàt it is wholly unnecessary to bring 
ihe. judgment. debtor'8 heira on the record, 
I think it is an irregularity, when the 
judgment-debtor" s heirs are not-8o brought, 
more than an irregularity and the first 
Court- in--this «case: has based. its-;views 
very Much upon the words used. by Lord 
„Davey dèlivering judgment. in ihe Privy 
-Oounsél in the:case of Khiarajmal v: Daim 
(1). Inthatease the passage in question 
“was ‘diréctéd : to this- position; There were 
‘certain ‘shares belonging’ to one .Naurez, 
.A person Amir Baksh: who, was- merely 
one of the heirs of:Naurez: rand 4 in no other 
‘sense-a legal représéntative- wad: -impleaded. 
-The' suit proceeded. without.-thi8, particular 
man's" “share being: srepresented | ;on- the 
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record of: ihe: ‘suit at all; consequently so far. 
as that man's estate is concerned who never ' 
was a party, from the beginning. to" end? 
Lord Davey points out that the case of Mal- 
karjan’ v. “Narhari (2) has no application. ; 
He is pointing to something which- annot“ 
possible be denied. In-the-decision ‘of the 
Privy "Qounéil in Khiarajmals case (1) 
their Lordships think ‘that the estate of 
Naurez was not represented in. law, or in 
equity, and ‘the sale of bis property. was, 
therefore, without.jurisdiction and‘ null and 
void, In the present case the judgment- 
debtor was the defendant’ in, the suit 
which was decreed against him in his life- 
time, "Thé sale proclamation and tHe 
attachment .were served, upon him. in his 
lifetime. .Nobody suggests that”. the pro- 
perty which, was sold was not the property, 
of: Juraram. The only question is what: 
is-the:effect; he being dead ‘before the sale 
was complete, of not bringing certain ‘heirs’ 
upon the, ‘record. Upon that question I 
think. that. ‘Babu . Jogesh : Chandra has 
amply shown that the view of the Courts 
in lüdiai is' that it is an irregularity and. o 
more, The last case on the point. is- the 
case of-Doraiswami v. Chidambaram Pillai 
(3), The head note. runs thus:-'"Where ta 
judgmentidebtor’ died: after proclamation 
of sale, and his legal representatives were 
not brought on record before: the -salè 
actually’ took place it: was held that: the 
salé:was- not a: nullity and ‘was not -liable to 
be set aside." That has been." the view 
which: has been taken recently. in this 
Oourtin the case of Hara Prasad "Gain: v. 
Gopal Chandra Gain (4). It is.thé view 
that was taken ‘previously in ‘ether : cases, 
Particularly I would: refer to the case-iof 
Jagadish: Bhattacharjee'v' Rama Sundari 
Dasya (5) where it was held’ that the -omis- 
sion was‘a mere irregularity which ‘might ‘lay 
thé'eale open- to attack under: thé pró- 
visions of'g; n of the Oode of: Givil Proce: 
dure? 

“The result is that in my judgment ‘tha 
old “lawé of- thé -Allahabad* High - Coüit 
whieh depended upor ` the: words ` "fülly 
exécuted’ cán-no longer‘be- regarded. lt'js 
trüe. that the heirs should be- made ‘partie, 
to -fhe execution proceedings: It “is 329, 
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true that failure in that respect necessarily 
involves that the sale is noi binding upon 
the heirs. 

In my judgment this appeal should be 
allowed and the plaintiffs’ suit should be 
dismissed with costs in all the Courts, 
Mitter, J.—I agree. 

4. Appeal allowed. 


—— 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 893 or 1927. 
May 22, 1928. 

Present :—Justice Sir Charu Ohunder 
Ghose, Kr., and Mr, Justice Gregory. 
INTAZ MANDAL-—-ACCUSED—A PPELLANT 
versus 
EMPEROR —OprrostrR PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 297, 
488—Illegal empanelling of Jury—Objection raised 
at late stage—Interference—Question of jurisdiction 
—Sentence—Faets happening after verdict, cognisance 
of, in revision. 

Facts which happened after the verdict ofa Jury 
cannot be utilised fer inducing the High Oourt to 
de reduce the sentence psssed by the trial 

Ouri, 

An objection that the Jury were not empanelled 

tho manner prescribed by law will be taken notice 
of by the High Court, even if it is raised at & 
late stage, asit involves a question of jurisdiction 
going to the root of the trial. | 

Appeal against an order of the Addi- 
tional Sessions Judge, Mymonsingh dated 
the 6th March, 1927. i 

Messrs. Fazlul Huq, Suresh Chandra 
Talugdar and Janhabi Churn Das Gupta, 
for the Appellant. 

Mr. Khundkar, for the Opponent Party. 

JUDGMENT,—In this case the appeal 
was admitted on the ground of sentence. 
The appellant has urged ,thai if the facts set 
out in para.7 of his petition affirmed with 
an affidavit bearing date 27th April, 1928, 
had been brought to the notice of the Jury, 
the Jury might have taken & different view 
and that bearing that in mind the sentence 
ought to be reduced. The facts set out 
in para. 7 of the petition referred to above 
happened after the verdict of the Jury had 
been given, and it is inconceivable to us 
how those facts could be utilized for the 
purpese of inducing this Court to alter or 
reduce the sentence passed on the appel- 
lant in any manner whatsoever. Those 
faets are not facts to be found on the 
Sessions record. Therefore, if the matter 
stood alone the question of sentence would 
have to be considered from the point of 
-view indicated above and the result would 
-be that this Court would finditself unable 
to interfere with the sentence imposed in 
“this case. But inthis appeal our attention 
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has been drawn by Mr. Fazlul Huq to 
the fact that the Jury who were empanelled’ 
to try the appellant were not constituted 
in the manner provided by law, that is, 
in accordance with the interpretation of 
the law in that behalf given in the Full 
Bench case reported as Kedar Nath Mahato 
v. Emperor (1). Theléarned Deputy Legal 
Remembrancer whose attention was drawn 
to this fact after examination of the order- 
Sheet, admits that the Jury were constitut- 
ed in violation of the principle laid down 
in the Full Bench case. That being so, 
it follows that the constitution ofthe Court 
that was to try the appellant was, if not 
illegal, certainly irregular. Itis perfeetly 
true that this is not the ground upon which 
the appeal was admitted; but now that 
the matter has been brought to our notice 
and as the matter involves the question 
of jurisdiction going to the root of the 
trial it is our bounden duty to take 
notice of itand act accordingly. 

The result, therefore, is that the verdict 
of the Jury in this case must beset aside, 
the conviction and sentence will also 
accordingly be set aside and the case must 
go back for re-trial of the appellant in 
accordance with law. 

A. Conviction set aside. 

(1) 108 Ind. Cas. 577; 55 0.371; 47 O.L. J. 43; 32 
C. W. N. 221; I. L. T. 40 Cal. 1; A. I. R. 1928 Cal. 83; 
29 Cr. L. J. 437; 10 A. I. Or, R. 57 (F.B). 


CALCUTTA HIGH COURT. 
Civit Rute No, 170 or 1928. 
July 17, 1928. . 
Present :—Mr. Justice B. B. Ghose and 
Mr. Justice Bose. 
JAHIR MANDAL-—JupGMENT-DsEBTOR— 
PETITIONER i 


T versus E 
RANI RADHA RANGINI DEVI 
AND OTHERS— OPPOSITE PARTIES. 

Bengal Tenancy Act (VIII of 1885), s. 158, Ex- 
planation, scope of—Irregularity in sale in consequence 
of fraud. 

Irregularity in proceedings 
lishing or conducting a sale 
publication of the notices or any material error which 
may be due to fraud, negligence or simple inadvert- 
ence. Therefore, the question ss to the irregularity 
of proceedings in publishing or conducting a sale in 
execution of decree for-arresrs of rent is within the 
ambit of the Explanation tos. 153, Bengal Tenancy 
Act whether that irreg&larity be due to fraud or 
negligence or any other reason. [p. 524, col. 1.] 

Rule from a decree of the |Sub- 


Judge, Mymensingh, dated the 22nd 


relating to pub- 
may be for non- 
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November, 1827, in Miscellaneous Appeal 
No. 115 of 1927, . 

Messrs. Radhabinode Pal and Jitindra 
Mohan Banerjee, for the Petitioner 

Messrs. Gunada Charan Sen, Annada 
Charan Karkoon and Sachindra Kumar 
Roy, for the Opposite Parties 

JUDGMENT. 

B. B. Ghose, J.—This Rule was ob- 
tained by the judgment-dabtor in a decree 
for rent which was obtained by the oppo- 
Bite party for less than Re. 50. The holding 
of the petitioner was sold for Rs. 34 and 
it was purchased by the decree-holder, 
The sale took place in the year 1916. The 
application for setting aside the sale was 
made in the year 1926. It was alleged 
that the petitioner was kept from the knowl- 
edge of his right to make the application 
for setting aside the sale by the fraud of 
the opposite party and, therefore, the 
petitioner was entitled to extension of time 
for making the application under s. 18, 
Limitation Act. It was alleged that the sale 
was vitiated on the ground of non-service of 
process and fraud and inadequacy of price. 
It was opposed by some only of the oppo- 
site parties. The points argued before the 
Munsif were (1) whether the application 
was barred by limitation, (2) whether the 
gale was liable to be set aside on account of 
suppression of process of attachment and 
sale proclamation or forirregularites in 
publishing and conducting the same or on 
account of fraud, (3) whether the sale was 
bad for inadequacy of price, The learned 
Munsif held that the petitioner was 
entitled to the benefit of s. 18, Limitation 
Act, and, therefore, the application was not 
barred by limitation. The learned Munsif 
next dealt with the question as to the 
irregularities and his findings are expressed 
in these words: 

"To my mind notices under O, XXI, r. 66, 
Oivil“Procedure Code, were all suppressed 
and not served. The absence of such 
notices is & material irregularity vitiating 
the sale. The proclamation of sale is blank, 
It does not contain the name of the place, 
the date of sale and the amount of the 
decree nor the value of the land to be sold. 

"Everything was done in a hurry. The 
provisions of O. XXI, r. 66 were nof atall 
complied with. These irregularities in 
publishing the sale are material irregulari- 
ties vitiating the sale. To my mind the 
proclamation of sale was also supnressed 
with fraudulent motive". 

He then found that Darbesh Sarkar the 
Tahsildar of the landlord was after all these 
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lands and seemed to have been a party to 
the fraud with a sinister motive to get 
hold of the land; and he found afterwards 
thatit was this Darbesh who took settle- 
ment from the landlord of the lands in 
question after the auction sale and he him- 
self personally was eager to get hold of the 
lands. Upon these findings the sale was 
set aside. On appeal by the deeree-holder 
the Subordinate Judge held that the 
application was barred by limitation and in 
that view the Subordinate Judge did not 
deal with the other questions relating to 
the irregularities mentioned bythe Munsif 
in his judgment. A ‘second appeal was 
preferred against the decision of the Sub- 
ordinate Judge by the petitioner which was 
dismissed on the preliminary objection 
taken by the opposite party. In the 
alternative the petitioner obtained this 
Rule. 

The only ground that has been urged 
before us is that there was no appeal from 
the decision of. the Munsif to the Sub- 
ordinate Judge having regard to the 
provisions of s, 153, Bengal Tenancy Act. 
The Munsif we are told was empowered 
to deal with these matters finally under 
the provisions of s. 153, Bengal Tenancy 
Act, and, therefore, no appeal lay. It was 
contended on behalf of the opposite party 
that as the Munsif found that there was 
fraud an appeal to the Subordinate Judge 
was competent, and in support of this 
contention the opposite party relies upon 
the Full Bench case of Kali Mandal v, 
Ramsarbaswar  Chakravarti (1). In that 
case the question put to the Full Bench 
was whether an appeal lay from an order 
setting aside a sale or declining to set aside 
a sale in execution of a decree for rent, as 
there was no appeal from the decree in the 
suit on account of the prohibition contained 
is s. 153, Bengal Tenancy Act. Maclean, 
O. J., in his judgment in that case in 
answer to the question put to the Full 
Bench relied upon the opinion expressed by 
himself in tha previous case of Ganga 
Charan v. Sashi Bhusan (2). In the earlir 
case of Ganga Charan v. Sashi Bhusan (2) 
as well as in the later case the question was 
whether the sale was vitiated on the ground 
of irregularity in publishing or conducting 
the sale. Maclean, O. J., was of opinion 
that in deciding this the Court has to go 
into the question of conflicting title. Ashe 
put the matter in the case of Ganga Charan 
v. Sashi Bhusan (2): ! 

(1) 32 C. 057; 1 C, L. J. 476; 9 C. W. N. 721 (F. B.). 

(2) 32 0.573; 1 O. L. J. 3553 —. - 
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oJ'The'- opposite. party: sdys:.. This is my 
land because the sale to me is a good sale. 
The petitioner says: ‘It is my land because 
thé sale'to you'is a bad one; and that was 
the question which was decided bythe order 
which wasin -appeal to .the Additional 
District Judge.” s: 2 c.c ns 
«<The opinion ofthe Full Bench that the 
regularity of proceedings in : publishing or 
coüducting:a sale was a question of con- 
flicting title was supérseded by the Legis- 
lature. The Explanation added to-s. 153, 
makes it: clear: that the regularity of the 
proceedings in publishing or .conducting 
thé sale in execution ofa decree. for arrears 
of:rent is not a question relating to title to. 
land or to some interest in land as” between 
parties having ' conflicting: claims ‘thereto, 
The learned Advocate for the-opposite party. 
reliés upon the opinion expressed in some 
cases that the Full Beneh decision aforesaid. 
has-been affected by this Explanation: only 
partially, so that. where the ‘question: of: 
fraud is raised. the’ Full. Bench -decision. 
retains its: force. I may, however, point. 
out.that no quéstion of fraud was. at -all: 
discussed in any of -the judgments in the 
Full Bench case; The question related to: 
the regularity of thé proceedings in publish:. 
ing: or conducting the sale: If that is. 
nullified by the Explanation added to 8:153: 
tomy mind the whole effect of :the Full: 
Bench. case of Kali. Mandal v." Ramsarv-: 
basivar Chakravarti (1); has. been. nullified: 
by. the Legislature. I-would further venture: 
to;state: that the regularity of-thé proceed-: 
ings:in publishing or conducting:a sale: does. 
not-.nécéssarily ‘ exclude - thé:.questidn-.of:; 
fraud> Theiirrégularity in:the:proceedingsy 
may:be for.non-publiéation ‘of the notices ora 
any material error, ‘which may.*be due tos 
fraud;:negligence 'or-- simple ‘inadvertence: 
How: is the Court «to. differentiate-.betweens 
' these?. >The fact is established that: the: 
requisite notices ;were not served. It. is) 
obly.by.:mere inference-in the ‘majority: of. 
cases:-that:: the Court.; ean-coíné: to, anys 
concltgion:that-service was not made with 
fraudulent. motive or: that it was: due:toj 
sheer-negligence.on the part . of-the “decree-.; 
holder or his men. : - AS i 
'In this particular ease the 


il 


Mun sift found. 


that the Tahsildar of tbe landlord did not= 


serve the notices with fraudulent motive for 
his own interest in order to get the property 
himself after. purchasing itfor his master, ` 
the landlord.: Will there be -difference as 
regards the right of appeal on account of, 
the fraud of a servant of the decree-holder 
for his own purpose or on account of the 
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fraud:of the. décree:holder himself? think 
not. It cannot reasonably bé contended in 
my judgment that “if a, third. party commits 
a fraud with regard to the. sale of certain 
properties the effect.should be-the same as 
if-the fraud’ was committed: by..the decree: 
holder himself. ‘To hold:-that? there should 
be an appeal if the frdud is b-ought home 
to the decree-holder, and if the.fraud ‘was 
due tothe act of a third person say of thé 
peon there should.be no- appeal, seems to 
me ‘also illogical.. Asa matter of fact itis 
often very difficult.to-discover where: proper 
notices were not served. whether it was on 
account .of fraud or negligence. .. Therefore, 
the real. question in my. judgment is 
whether the- proceedings in publishing:or 
conducting the-sale were. regular orinot 
would fall within. the Explanation, whe- 
ther that irregularity was due to , fraud or 
negligence or for any. other reason, Thé 
Explanation says “A question as “to. the 
regularity etc,” which in my opinion in: 
cludes-every: ground.affecting the regularity, 
.it is-urged ori- behalf-of:. the: opposite 
party- that- there. has: been a :conflictsof 
decisions: in. this:matter and; therefore,thé 


. question should be referred to a Fall:Bench: 


The only case. in which this question :of 
fraud directly arose is the case :of Nobin 
Chandra Chowdhury v - Bepin-Chándra; Roy, 
(3). .There.the learned Judges ‘composing, 
the Bench were divided in-opinion: and I reg: 
peetfuily disagree with the opinion express: 
ed: by Ohatterjea, J., where he observed that: 
the effect.of the Full: Bench :casei;in Kali 
Mandal v. Ramsarbaswar Chakravarti (1), has 
been only partially nullified by the-Explànas 
tion attached to s.. 153, Bengal Tenancy. Act}. 
It: seems to me that by adding the Explana-i 
tion the Legislature only declared: what: 
the.law was and as I have already: stated; 
it entirely nullifies the effect of. the. Full: 
Bench ease. Although:there. are observa- 
tions „to the. same: effect in: the cases of: 
Beni.Madhab Roy v. Bisesivav: :-Bharati (A); 
and:Arjun Uas,v. Gunéndra: Nath Basu.(o)yi 
it-ishould. be noted. that.those' were -not: 
cases -relating to fraud in : publishing. ori 
candueting.a sale. Those cases, therefore;: 


: areno .authority for the ‘proposition - puts 


forward.by-Mr. Sen for the opposite:party:i 
The previous -cases have been discussed in: 
arecent: judgment by.Mukerji, J.,. in the; 


o D. 29 Ind. Cas, 308; 22 0. 1. J. 244;.19 O 
(4) 15 Ind. Cas. 436; 16 O; L: J, 542717 OWN. 81" 


(5) 27 Ind: Càs.'-294; 18:0. W.N: -1266; 20°C LJ, E 
. 34], Lou : LOMA Lg Vario rmi e, EE 


Aw < 
. 


115 I. O. 1929 


cases of Maharaj Bahadur Singh v. Karant 
Mai (6), where the learned Judge expressed 
8 strong dissent from the view that where 
thére is fraud alleged or found in publishing 
or conducting a sale. there isan appeal in 
such å cise as this. I éntirely agree with 
the opinion "expressed by that learned 
Judge. Under the circumstances à refe- 
rence to the Fall Bench is not called for,’ ". 

_I, therefore, hóld'that in the present case 
there was no appeal against the order of the 
Munsiff-to the Subordinate Judge and that 
&bpeal.was heard without jurisd iction. The 
Rule is made absolute. The judgment and 
order of the Subordinate Judge are set 
aside and those of the Münsif restored with 
costa in all Oourts. The hearing-fee in this 
Rule is assessed at three gold mohurs. 

“Bose, J.—Iagree, |^ . ' o. 

R. I 


ee, 
| Rule made absolute, ` 
* (8)7104 Tad. “Oas 199; 45 C. L, J. 566;. A.L R.1927 
Gal’ 633,320, W. N57, 7.7 7 05 7 
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` CALCUTTA HIGH COURT. ` 
Orvip APPEALS Nos. 2561 To 2575 or 1925.- 
o 75 April 20, 1928- 0 - 
- ` Present:—Justice Sir Zahhàdur ' ^ 
'"R&him Zahid Subrawardy, KT; and -> - 
- tt". . Mr: Justice Garlick, 9. > 
"o KAILASH SUNDARI DASI ann: 
o1! OPHERS-DEPEND«»Ts—APPELLANTS .' 
EEUU GAN. tle 8 eme E 
MIDNAPUR ZEMEINDARY Co. Lrp.— - 
E ' PLAIS TIFF3— RESPONDENTS. C ' 
'' Bengal Tenancy Act (VIII. of 1885);-3s. 82, 105— 
“Existing rent" and “previous rent"; meanings; of 
“Settling rent", meaning .of—Finding, actual rent 
whether tantamounts to settling rent—Revenue Officer's 
Fight to enquire into existing rent—Fair ‘and equitable 
rent, presumption as te——Proceedings for seitling fair 
and equitable rent-- Necessary findings. ; 
The. expression "settling rent" as used in s.:108, 
Bengal Tenancy Act, means settling a fair and equit- 
able rent in place of the ‘existing’ rent’ and” the 
words do--not include a decision determining: what 
the’ rent is Where there is no rent fixed in the 
Record.of Rights or where :the rent mentioned in the 
Record of Rights is accepted as correct and increase 
or abatement is demanded thereupon on one of the 
grounds mentioned-in the. :Act,- the: decision of the 
Settlement Officer in such a case would: be a decision 
settling rent. But where, all that the Judge does is 
to find what the actual rent payable by the tenant 
is, he cannot be said, to have settled rent. [p. 526, 
cols. &2:] . ^. ^75 s s e. 5 - 
.sChe expression-'existing: rent'.in.s. 105 and the 
expression ‘previous rent’ in ®s, 39 of the Bengal 
Tenancy Act have been used in the same sense and 
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both mean the actual rent which-the tenants are 
liable to pay underan agreement with the landlord 
[p. 526, col. 2; p. 527, col. 1.] ; 
. Under s.:105, Bengal Tenancy Act, the Revenue 
Officer is entitled to enquire as to the existing rent 
as it is one of thè questions which he is -entitled fo 
investigate uhder s. 105-A (f) of the Act. [p. 527, col. 1.] 
: Under s. 105, of tke Act, the Revenué. Officer 
must. presume until the contrary is proyed that 
the existing rent is fair and equitable rent. [p. 
526, col. 2] f 7 j E 
: In proceedings for settling fair and equitable rent 
it is not enough to find that there has'been an 
increase in the price of staple food crops but it is 
also necessary to.find that the rent settled by the 
Court’ is fair and equitable taking all, cireümstances 


into consideration. [p. 527, col. 1.] i 
Appeals: from the decrees’ of -thè 

District Judge; Nadia, dated the 20th 

August 1925. UIS E 


Mr. Bijan Kumar Mukherji for Mesers, 
Baraishibasht Mukherji and Hari Pra- 
sannà Mukherji for the Appellant. | 
. Messre. Sarat Chandra Basak and Probodh 
Kumar Das, for the Respondents.. ' d 

JUDGMENT,  . ^" 

Suhrawardy, J.—These appeals on 
behalf of'the tenants arise out of proceed- 
ings.under s. 105, Bengal Tenancy Act, for 
settlement of fair and equitable rents under 
s. 20, Bengal Tenancy Act, on the ground of 
rise in the price of staple food crops. .Tha 
defence of the defendants was, baséd upon 
many grounds with which we are not, now 
concerned. The main ground on which 
these appeals have been pressed ia with 
reference to the rate of rent, on | which 
enhancement has beén allowed by the Court 
below under 8. 30, Bengal Tenancy Act. The 


‘plaintiffs’ case is that the real rent payable 


a 


‘by the tenants of the mouzah was at the 


rate of Re 1 perbigha; but in considera- 
tion of the’ defendants cultivating indigo 
it was reduced to 10 annas per bsgha. They 
accordingly ,claimed enhancement of rent 
under a. 30 on Ra. l per big^a, The 
tenants said that they were liable to pay 


Tent only at the rate of 10 annas per bigha 


aod the enhancement, if any, should be 
allowed on that rent, The . Assistant 


“Settlement Officer wasof opinion that the 


rent on which enhancement should be 
allowed ought to be the rent entered in the 
settlement records and paid by the ‘tenants 
namely, 10 annas per bigha. The learned 
Special Judge on appeal by the plaintiffs 
has held that the actual rent for which the 
tenants are liable is at the rate of Re. 1 a 
bigha and he has allowed enhancement upon 
that rènt. ^ . PACK NE TU 
It apppars that this mouzah at. 
belonged to one Mr, Hills, 


at the time when that record. was prepared, 


‘one: time 
_ The rate of 


536 

' rent at that time was 5 annas odd per bigha. 
Mr. Hills attempted to enhance the rent of 
the tenants and for that purpose brought 
suits againatsome of the leading tenants. 
Those suits were in the nature of test suits. 
They were carried up to the High Oourt and 
Mr. Hills got a decree in this Oourt at Re. I 
‘per bigha. Since then there have been 
several jamabandis, one in 1293 B. S., and 
another in 1309— which wereaccepted by 


fhe tenants and they show thatthe rent. 


was Re. 1 a bigha but that remission or 
‘allowance was made of 7 annas in the rupee 
and latterly 6 annasin the rupee in view 
of the willingness of the tenants to cultivate 
indigo for the landlords, This  remis- 
sion is deacribed in the landlords’ papers as 
mahakup or temporary remission of rent, 
"T'hé tenants ceased to cultivate indigo. from 
1305 and hence the plaintiffs elaimed that 
‘they were entitled to realize the full rent 
from the defendants and enhancement 
should be calculated upon that rate. The 
lower Appellate Oourt has aceepted the 
"plaintiffs contention and held that the 
‘tenants are liable to pay rent at therate 
of Re. 1 per bigha and allowed enhance- 
ment at the rate of 2 annas 6 pies in the 
‘rupee on that rate. The tenants have ap- 
pealed and the ground pressed on their 
behalf will appear from the discussion of 
the points raised in the case. 
` On behalf of the respondents a prelimi- 
-nary objection is taken thatno appeals lie in 
these cases under 8. 109-A, Bengal Tenancy 
Act, Section 109-A makes all decisions of the 
Special Judge subject to appeal to this 
'Oourt except these ‘settling a rent.” ‘Now 
the question to be considered ig whether the 
‘decision in these cases is one which can be 
ealled settling a rent. What the Special 
Judge has done is to find out what the origi- 
-nal rent payable by the tenant was and then 
he has proceeded to settle fair and equit- 
able rent under s, 105 read with s. 30, Bengal 
Tenancy Act. In my opinion the decision of 
the Special Judge in these cases is not what 
may be said to be a decision settling a rent 
pure and simple, Hehas done something 
more than that ; that is, be has found what 
the real rent payable by the tenante is. 
“Settling a rent" has been given,as will 


appear from an examination of the several : 


sections of the Act,a technical meaning. 
Ordinarily “ settle” would mean decide 
'. something which was previously unsettled. 
Where there was no rent fixed in the Record 
of Rights or where the rent mentioned in 
the Record of Rights is accepted as correct 
‘and increase or abatement is demanded 
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thereupen on one of the grounds mentioned 
in the Act, thedecision of the Ssttlement. 
Officer in such and similar cases would be 
& decision settling a rent. Ia the present 
eases the Special Judge has found what the 
actual rent payable by the tenants is. That 
is not exactly settling arent. That cannot 
be settling a rent in the sense in which the 
words are used ing. 105, Bengal Tenancy 
Act. “Settling à rent" must be distinguished. 
from settling a dispute relating to rent, In 
Ramani Pershad Narain Singh v. Mahanth 
Adaiya Gossain (1), the learned Judges 
were called upon to assign a meaning to 


_ the expression “ a decision settling a rent 


and they observed: 

“The words ‘a decision settling a rent’ do 
not in our opinion mean and include any 
decision upon the question what isor what 
ought to be therent. They mean onlya 
decision settling a rent in the sense of 
settling a fair and equitable rent in place 
of the existing rent, and the words do not 
include a decision determining what the 
existing rent is.” 

The decision of the Special Judge in 
these cases, therefore, is not a decision 
settling a rent as it purports tobe. ln this 
view it must be held that second appeals 
lie to this Oourt and the preliminary objec- 
tion ought to be overruled. 

The real question that calls for deter- 
mination is on whatrent the enhancement 
unders. 30 should beallowed. The Assist- 
ant Settlement Officer was of opinion that: 
it should be allowed upon the existing rent 
by which he means the rent which the 
tenants are at present paying. The learned 
Special Judge is of opinion that the rent: 
which the tenants are liable to pay should 
be the existing renti.e. rent which the 
‘tenant is liable to pay. [ have con- 
‘sidered this matter carefully and in 
my opinion the centention of the land- 
lord should be accepted. Under s. 105 
(4), Bengal Tenancy Act, the Revenue 
Offiser shall presume until the contrary ia 
proved, that the "existing rent" is fair and 


equitable. Under s, 34 (b) the rent 
enhanced under s. 30 shall bear to the 
"previous" rent the same proportion 
etc. i 


Now the expression "existing rent” in 
8. 105 and the expression “previous rent" in 
s. 32 seem to have been used in the same 
sénseorthey may bo taken to have been 
used in the same sense, The existing rent 
is the rent whieh the tenant is liable to 


- (1) 31 0, 380, JE 
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pay under contract with the landlord. It 
is possible that tbe landlord for some reason 
or other may not have realized the full 
amount ef rent. It isalso possible that the 
landlord may not have realized any rent 
at all, In the latter case it is hardly 
reasonable to say that by existing rent is 
meant no rent. Butit is argued that by 
existing rent should be understood the 
rent entered in the Record of Rights and 
the Revenue Officer has no jurisdiction 
under s. 105 to adopt any other rent as the 
existing rent. This argument isin my opi- 
nion unsound. Under 6.105 the Revenue 
Officer is entitled to énquire aa to the 
existing rent asit is one of the questions 
which he is entitled to investigate under 
8. 105-A (f). The word “conditions? may. 
include that on some considerations the 
landlerd allowed remission to the tenant 
from the amount ofrent which the tenants 
had rendered themselves bound to pay 
under the contract of tenancy. Even if 
thatis not so, it is certainly a question 
which can be determined under s. 106. 
And it is clear that under s. 105, the 
Revenue Officer is entitled in order to 
settle fair and equitable rent to determine 
all questions that may arise under s. 105-A 
ors.106. Nawab.Bahadur of Murshidabad 
v. Ahamad Hussain (2). In Aktowli v. 
Tarak Nath Ghose (3), the learned Judges 
overruled the contention that a proceeding 
under s. 105 can be instituted only when 
there is no reht payable by the tenants to 
the landlord. that is when no rent has 
been fixed by agreement of parties. They 
were of opinion that s. 105 was applicable 
notonly when norent had been fixed but 
also when rent had been fixed by agreement 
of parties. I do not find any difficulty in 
holding that the Revenue Officer in the 
present cases had jurisdiction to enquire 
. into the rent payable by the tenants under 
agreement with the landlords. In my 
judgment the existing rent or the previous 
rent means the actual rent which the tenants 
are liable to pay under an agreement with 
the landlord. 

The learned Special Judge, however, has 
not considered all the points that require 
consideration in the present case. He has 


nowhere said, as he is required to do under. 


s, 105 (4) or under s. 35, Bengal Tenancy Act, 
that the rent he has fixed is in the circum- 
stances fair and equitable. In  pro- 


C 85 Ind. Cos 695; 44 C. 188; 35 O. L. J. 558; 210. 
n 17 Ind. Cas. 260; 16 O'L. J, 338; 17 C, W,N, 
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ceedings for settling fair and equitable 
rent it is not enough to find that there has 
been an increase in the price ofstaple food 
crops but itis also necessary to find that 
the rent settled by the Court is fair and 
equitable. taking all circumstances into 
consideration, In these cases the Assistant 
Settlement Officer has observed that the 
existing rents paid by the tenants are 
already higher than the rates in the 
neighbouring mouzas, In some_ cases the 
learned Assistant Settlement Officer holds 
that the rents paid by these tenants are 
double the rates prevailing in the neigh- 
bouring mouzas, In somecases the tenants 


“say that the rents paid by them are too 


high considering the nature of the lands 
held by them in the beels. The Special 
Judge when raising the rentnow paid by 
the tenants from 10 annas per bigha to 


“Re. 1 per bigha is required more than in 


ordinary casesto enquire whether the rent 
fixed by him which comes to aboutdouble 
the rent now paid by the tenants is 
fair and equitable and whether the 
ouit shall in these cases decree any 
enhancement which may be unfair or 
inequitable. These cases, therefore, must go 
back to the learned Judge for consideration 
of all the circumstances in these cases and 
for finding if these cases are proper cases 
in which enhancement should be allowed 
under s. 30 even though there has been a 
rise in the price of staple. food creps. I 
may mention that the present proceedings 
were not for the purpose of correction of an 
entry in the Record of Rights relating to 
rent, The plaintiffs’ claim is to enhance 
the rent under s. 300on the existing rent. 
If the Oourt, therefore, holds that in the 
circumstances of these eases the plaintiffs 
are not entitled to claim any enhance- 
ment on the ground that it would not be 
fair and equitable, the plaintiffs’ applica- 
tion should be dismissed. If on the 
other hand, the Court holds that the 
plaintifis are entitled to some enhance- 
ment, the Court of Appeal below would de- 
termine what enbancement should be 
allowed as fair and equitable and on what 
rent. iii 

“Ag the cases are going back for a con- 
sideration of these poimts it seems to me 
to be fair that another question on which 
the two lower Oourts have differed be 
re-considered. The documents upon which 
the learned Special Judge has relied for 
his finding that the landlord granted 
mahakup of 6-annas or 7-annas in the rupee 
on condition of the tenants growing indigo 
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'result is that ths’ decrees of the’ 
dge are setasideand the casés 
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discrétion of the lower Appellate 
We assess.the, hearing-fee in this 
Gourt at one gold mohur, . ^.  . 

Garlick, J.—l agree, | 
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: January 26, 1928. . 
. Presenti—Mr. Justice Ohotzner and 
` -.,' Mr. Justieé Gregory. 
`” TITAN PRAMANIK AND ANOTHER 
UU 55 —ACOUSED— P &TITIONERS 
$ > ` versus . 
- CHINTAN PRAMANIK AND OTHEBS— |, 
O COMPLAINANTS —ỌOProsI TE PARTIES. j 
‘Criminal trial—Compounding of offence—Refusal 
of permission to compound—Revision—Power of 
High Court to grant permission. to 
The High Court may in revision grant permission 
to compound, an offence.and acquit the accused 
where such permission has been wrongly withheld 
by the lower‘Appellate Court. = ` — : 
Criminal revision against an order’ ‘of 
the District Magistrate; Bogra, dated the 
14th October, 1927. MEE WE e 
Babus. Mritunjoy Chattopadhaya ‘and 
Debabrata: Mukerjee, for the ‘Petitioners. ' 
: JUDGMENT. ; 
Chotzner, J.—The petitioners in this 
Gase were tried before theSub-Deputy Magis: 
trate of Bogra on charges under ss, 147 
and. 325, Indian Penal Code. - The learned 
trial Magistrate acquitted the accused per-. 
sons under the' former section but ċon- 
vieted. them under s. 325, Indian Penal 
Oode,: and ‘passed sentences: upon: them. 
Against this ‘conviction there was an appeal 
to the. District Magistrate. While “the, 
appéal'was “pending, it appears ‘that~the 
parties: made -up their differences’ and ‘an’ 
application was filed before the Court 
praying that the matter might be: allowed! 
to ‘be: compromised. ‘This application wasi 
rejected. and it- is agdipst this order of 
rejection that the present Rule was granted, 
Having: regard to the fact that there was 
an acquittal on thecharge under s. 147, 
Indian: Penal Code and to the circumstances’ 
set out. in petition, notwithstanding that 
the occurrence bore more or less a serious: 
aspect, we-see no- good- ground’ for with- 
holding our consent «to the compromise: 


. The offence is-a compoundable one, - We: 


accordingly exercise our powers in“grant-' 
ing this permission. The Rule is made 
absolute and the petitioners are acquit: 
tede - and : 


eo Gregory, J.—I agree. 


Boo: Rule made absolute, - 


a? 
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LAHORE HIGH COURT. 
On1MINAL MiscELLANEOUS PETITION No, 
100 or 1928. 

July 20, 1928. 
Present:—Mr. Justice Addison and Mr. 

Justice Dalip Singh. : 
FAKIR SINGH—AocousgD—PzETiTIONER 


versus 
EMPERO R-——OrrosrrTE PARTY, 

Criminal Procedure Gode (Act V of 1898), s. 426— 
Abetment of offence committed by party tojproceed- 
i aah of abettor—Complaint by Court, necessity 
of. 
There is nothing inlaw to prevent the trial ofan 
abettor of an offence committed by a party to a 
proceeding in Court without a complaint by the 
Oourt concerned under s.476, Criminal Procedure 
Code. [p, 533, col, 2.] 

Ghansham Singh v. Emperor (1), Debilal v. Dhaja- 
dhari Goshami (2)and Emperor v. Bal Makund (6), 
followed. 


, Mr. Mehar Chand Mahajan, for the Peti- 
tioner. 
Messrs. Abdul Rashid and Ahmad Hassan, 
for the Opposite Party. 


JUDGMENT. 

Jai Lal, J.—This case has come before 
meon a petition under.ss. 491, 439 and 
561-A, Oriminal Procedure Oode and s. 107, 
Government of India Act, made on behalf 
of Bawa Fakir Singh, an Advocate of this 
Court, who isin custody of the Police in 
connexion with a criminal case instituted 
against him under ss. 468 and 417, Indian 
Penal Code on a Police challan. 

The remedy provided by s. 491, i e, 
the issue of a writ of habeas corpus, 
being of an exceptional nature, and as, 
on an examination of the application and 
the affidavit filed in support thereof, I con- 
sidered that the petitioner could, if neces- 
Sary, obtain adequate relief from this 
Court in exercise of its powers of revision 
under s. 439, Oriminal Procedure Code, 
I directed that notice of the application 
should issue to the Government Advo- 
cate. The case has now been fully argued 
before me on both sides and I have 
decided not to proceed under s. 491 but 
to take coginzance of the matter in exercise 
of the revisional jurisdiction of this Oourt 
under 8. 433, 

The petitioner is, as I have already 
stated, an Advocate of this Court and in 
that capacity he was acting as Counsel 
for one Devi Ditta, a judgment-debtor in 
a decree in favour of Musammat Massan 
granted by the Oourt of Small Causes 
at Lahore. Musammat Massan had Davi 
Ditta arrested and also had his property at- 
tached in execution, of that decree. It 
is alleged by the presecution that in 


34 


FAKIR SINGH D, EMPEROR, 


529 


order to deprive Musammat Massan of the 
benefit of her decree an applieation was 
filed in the Court of a Subordinate Judge 
on behalf of one Allah Ditta to file an 
award alleged to have been given on a re- 
ference made by Allah Ditta and Devi Ditta 
awarding about Rs. 5,900 to Allah Ditta 
against Devi Ditta. The petitioner acted 
as Counsel for Allah Ditta in these pro- 
ceedings and obtained a decree on the 
basis of the award against Devi Ditta. 
An application was then made by him 
on behalf of Allah Ditta for transfer of 
the proceedings relating to the execution 
of the decree of Musammat Massan and 
Allah Ditta to the same Court, It appears 
that finally the decree of Masammat Massan 
was purehased by Devi Ditta. It may 
be mentioned that the decree in favour 
of Musammat Massan was against one Indar 
Singh and Devi Ditta as principal and 
surety respectively. 

itis alleged on behalf of the prosecu- 
tion that all these proceedings relating 
to the reference of the alleged dispute 
between Allah Ditta and Devi Ditta, the 
application to file the awardand subsequent- 
ly the proceedings relating to the execu- 
tion of the decree were bogus and fraudu- 
lent. Itis further alleged that Allah Ditta 
neverengaged the petitioner; he had no 
dispute with Devi Dittaand did not refer 
any dispute to arbitration and that the 
whole affair was manipulated by Fakir 
Singand Devi Ditta in consultation with 
each other; and that the signature of Allah 
Ditta was forged on tho ` various docu- 
ments. 

An ineomplete challan under ss. 468, 
417, Indian Penal Code was presented by 
the Police against Fakir Singh and Devi 
Ditta in the Court of the Additional Dis- 
trict Magistrate, Lahore, and the accused 
were arrested thereon. An objection was 
raised on behalf of the accused that.they 
could not be prosecuted without the com- 
plaint of the Subordinate Judge in whose 
Court proeeedings were taken. The Addi- 
tional District Magistrate has avoided 
giving any decision on this objection and 
has postponed the case several times. In 
the meantime on the application of the 
Police the Subordinate Judge has directed 
the filing of a complaint against Devi 
Ditta, : : 

lam not concerned at this stage with 
the truth or otherwise of the allegations 
made by the prosecution against the 
petitioner, The only point before me ia 
whether having regard to ss. 195 (1) (e) 
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and 476, Criminal Procedure Code, a crimi- 
nal case could be instituted against the 
petitioner without a complaint of the Court 
in- whieh the proceeoings in connexion 
with wLich the alleged oflences were com- 
mitted - were taken. The petitioner's 
Counsel has strenuously urged tbat the 
entire eriminal proceedings are male fide 
and that the conduct of the Additional Dis- 
trics Magistrate, in whcsa Court the case 
is pending, has been very unfair to his 
client, the petitioner. But I am not con- 
cerned with this matter at this stage as it 
does not relate to the jurisdiction of the 
Magistrate. 

Section, 195 (1) (c), Criminal Procedure 
Oode, provides that no Oourt shall take 
e»gnizince Of any offence described in 
8.403, or punishable under ss. 471, 475 or 
8. 476, Indian Penal Code, when such offence 
is alleged to have been committed by a 
party in any proceedings in any Court in 
respect of a document produced or given 
in evidence in such proceedings except on a 
complaint in writing of such Court or some 
other Court to whom such Court is sub- 
ordinate, 

The contention raised on behalf of the 
petitioner is twofold: (1) The section 
prohibits the trial not only of the parties 
but of the. abettors and conspirators as 
well when the offence has been committed by 
& party to any proceeding in any Court and, 
therefore, that even if it be held that Allah 
Ditta did not instruct Fakir Singh to take 
any proceedings on his behalf 16 was Devi 
Ditta who did so and Devi Dita being 
a party to the proceedings the petitioner 
who is alleged to have abetted or conspired 
with him was also protected from prosecu- 
tion except on the complaint of the Court 
concerned; and (2) that in any case ac- 
cording to the allegations made by the 
prosecution Fakir Singh was it fact a 
party. being the principal offender and 
not a mere abettor, and the otner persons 
formally named in the proceedings were 
either merely his tuolsor their naues were 
entered without their knowledge or consent, 
This second contention need not detain 
us long. Itis quite clear that the parties 
mentioned in the proceedings were Allah 
Ditta and Devi Ditia and in the eye of the 
law the principal offender, if at all, was 
Devi Ditta and the petitioner merely abett- 
ed the commission of the offeuce. He was 
neither a party to the proceeuings nor 
was he the principal offenaer in the strict 
lega. sense. 


The case for the Orown on the first con- 
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tention is that s. 195 (1) (c) affords protection 
agaiust prosecution, except upon the com- 
pleiut of the Oourt concerned, to the 
parties to the procecaings and not to others, 
t.e., not to the abettors or conspiratore. 
Several authorities were cited before me 
on both sides. On bebalf of the Crown 
reliance was placed on Ghansham Singh v. 
Emperor (1). In that case it was helu that 
the offences in respect of which s. 195 (1) 
(cy requires sanction mst be offences com- 
mitted by the paries to the proceedings 
in a Court and that there was no need of 
sanction to institute a criminal case against 
persons who were not parties to any 
proceedings. From the report of the case, 
however, it appears that there were’ no 
proceedings taken in any Oourt in respect 
of the document coucerned in that case, 
The authority is not, therefore, directly ‘in 
point. : 


In Debi Lol v. Dhajadhari Goshami (2), 
however, a Division Bench of the Calcutta 
High Court, following Ghansham Singh v. 
Emperor (1), held that sanction of Cours for 
Povecution 1n respect of documents produced 
in Court is necessary only when the offence, 
whether the offender is the principal or is 
an abettor, is committed by the parties to 
the proceedings and that no sanction was 
necessary to prosecute an attesting witners 
toadccument proved to be forged. The 
facts in that case were somewhat similar to 
the facts of this case. It was alleged that 
a forged Will had been brought into Court 
and the question was whether the attesting 
witness who was held to have abetted such 
forgery by atbxing his signature could not 
be proseeüted without the sanction of the 
Oourt. lt was held that the sanction of the 
Court was not necessary under the circum- 
stances. | 


On the other hand, the petitioner's 
Counsel strongly 1eliea upon In re Narayan 
Dhonadev Kisbud (3) whichis & juagment 
ofa Division Beneh of the Bombay High 
Oourt. ‘That esse also related to a Will 


alleged to be furged which bad been pro-. 


duced in Court, and the question aroze 
Whether sanctiun of the Court was necessary 
in order to prosecute the atiesting witness. 
With regara to the contention that the pro- 


(1) 4 Ind, Cas, 105; $2 A. 74; 6 A. L. J. 983; 10 Cr, 
L. J. 497. 


(2) 9 Ind. Cas. 577; 15 O, W. N. 565;12 Or.L. J.. 
10]. 
x 6 Ind, Cas, 529; 12 Bom. L, R.383; 11 Cr. LJ... 
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the proceedings in Court thelearned Jud ges 
remarked as follows: i 


“Now if this plea were to be allowed, it is 
manifest that theonly result would be to 


allow the opponents to go behind this 
Court's order revokin 


this device to institute that very prosecu- 


tion which this Court has already restrained: 


from proceeding. It seems to us that we 
cannotlend ourselves to proceedings of 


this character and that we must give effect: 


to the order already made by this Court 
&nd musthold that the revocation of the 
sanction carried with it as a necessary 
consequence the termination of the pro- 
secution of the petitioners. We.do not find 
that there is any serious difficulty in 
coming to this view which accords, we 
think, with the provisions of s. 195 (1) (c), 
Oriminal Procedure Code, for, as we read 
that section the word ‘offence’ occurring 
as thethird word in the clause is designed- 
ly used in a somewhat abstract manner. 
It is the 'offence'in itself, not any parti- 
cular offender's offence which the section 
aims at: and that is in accordance with s. 40, 
Indian Penal Code, where offence is defined 
as the thing made punishable by the Code. 
In other words, the clause deals with the 
case where there is a substantive offence 
committed by a party to a suit. If that 
condition is realized, then, the clause enacts 
that no Court eantake cognizance of ‘such 
offence '- In this case ‘such offence’ would 
mean the offence generally. of forgery, and 
it seems to us thatif the Criminal Court were 
to try Lakshmi Bai's abettors unders. 467, it 
would, in fact, be taking cognizance of the 
offence as those words are used in'the clause, 
aud that is the action which is specially 
forbidden. This reading of the section 
appears to us to involve no undue straining 
of the language and to givea more reason- 
able interpretation than is arrived at by 
the rival construction; for, upon that con- 
- struction, while the prosecution of the main 
offender could not be instituted without a 
sanetion, any minor aiders or abettors or 
accessories of his could be prosecuted 
without a sanction, That, we think, is 
hardly a result likely to have been con- 
templated, and we observe that sub-s. (5), 
8.195 appears to lend countenance to the 
view which we have adopted", 
In this connexion referenóé mày also be 
made to the remark måde: by the learned 
Judges of the Bombay High Court in [n re 


. BAKIR SINGH v. EMPÉBÓR., -~ 
tection afforded by &. 118, (1) (c), Criminal 
Procedure Code, is limited to the parties to- 


the sanetion, and by: 


ín 
Bhau Vyankatesh Chakorkar, (4) which is 
as follows: 

“We think that s. 195 (c) is wide enough 
to include any document produced or given 
in evidence in the course of a proceeding 
whether produced or given in evidence by 
the party who is alleged to have committed 
the offence or by anyone else, and that 
the intention of the Legislature in the fram- 
ing of the section, asit stands now, was 
to give authority only to the Court in which 
a proceeding was pending to file a com- 
plaint in respeot of documents which were 
produced or given in evidence before it. 
If there had been any intention to limit 
the provisions of the section io a document 
produced or given in evidence by a party 
to the proceeding, then it would have been 
a simple matter to insert words to make 
thatintention clear". 

The remarks also tend to support, 
though not directly, the view taken in In 
re Narayan Dhonddev tRisbud (3). At the 
same time the learned Judges quoted, 
apparently with approval, the contrary view 
of the Patna High (out tiken in a case 
cite! by them, In Josaballi v. Ayub Karim 
Kachhi 16) it was held that a Court nas power 
to direct the prosecution of a person for. 
forgery committed in respect of proceedings 
in Oourt whether that person is a party 
tothese proceedings or not. A Division 
Bench of this Court has taken the same 
view in Emperor v. Bal Makund (60. In 
this case there are some remarks in the 
body ofthe judgment which appear to be 
in conflict with In ve Narayan Dhonddev 
Risbud (3), but the point was not directly’ 
before the learned Judges. It is not 
necessary for me ta mention the other 
cases cited as in my opinion they do not 
directly bear on the question before me 
which is whether the Oourt is prohibited 
to take cognizance of the "offence" or of 


"the offence as against the party to the pro- 
ceedings." 


It is conceded that this Court has 
jurisdiction to quash the proceedings at 
this stage if it is satisfied that it is neceg- 
sary to do so in the interest of justice, but 
itis contended that this should be very 
rarely done. It is true that the power 
should be very rarely exercised by the 
Oourt, but this is a case in which the 


A.I. R. 1925 Bom. 433; 27 Or. L.. . 
(5) 100 Ind. Cas, 529; A. I. R. 1927 Nag. 14; 28 Or, Li 

* t iio Td Cn "iòs A. I R. 1928 T; 

~ (6) 110 Ind. Oas. 108; A. T.R. 1928 Isah; 510; 29 Oy: 

U9 52, WAT On Bate " 


(4) 91Ind. Oas. 245; 49 B. 608; 27 Bom. L, R. 607; 
J. 69. 
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question of the jurisdiction of the trial 
Magistrate is involved, and I consider tbat 
it is a fit case in which the revisional 
jurisdiction of this Court should.be ex- 
ercised by quashing the criminal proceed- 
ings started against the petitioner 
without the complaint of the Subordi- 
nate Judge if such complaint was neces- 


Bary. 

. lt will thus be observed that though I 
have not been able to discover any authority 
of this Court which fully covers the present 
cage, In re Narayan Dhonddev Risbud (8) is 
directly in favour of the petitioner while.in 
Debt Lal v. Dhajadhari Goshami (2) the 
opposite view has been taken. The word- 
ing of 8.195 (1) (c) is capable of lending 
support to either interpretation. The 
question is whether the word "offence" used 
at the commencement of the section is 
qualified by the words “committed by a 
party to any proceeding” as used after the 
word “offence” used later in the same section, 
It may be argued with equal plausibility 
that a Magistrate is prohibited from taking 
cognizance of an offence irrespective of the 
parties by whom it is. committed provided 
one of the offencers is a party to the 
proceedings. On the other hand, it can be 
argued with equal force that the protection 
afforded by s. 195 (1) (c) was intended to be 
given only to the parties to the proceedings 
though it appears to me tobe anomalous 
that in certain cases the Court may decline 


: to filea complaint against the party, i.e., the 


principal while a private individual may be 
able to prosecute the abettors of such a 
party. 
' I consider that having regard to the 
conflict that exists in the cases already 
mentioned and to the importance of the 
question involved the case shou]d go to a 
Division Bench for decision of the point 
involved. I refer ihe case to a Division 
Bench accordingly. A very early date will 
be fixed. I may mention that the amend- 
ment made to ss. 195 and 146, Criminal 
Procedure Codein 1923 has not altered the 
situation so far as the present question is 
involved, and though in the judgments 
quoted the expression "sanction" is used 
under the present law it would be sub- 
stituted by a “complaint” v 

Dalip Singh, J.—The facts of this 
case are sufficiently given in the order of the 
learned Judge referring the point for 
decision by a Division Bench and need 
not, therefore, be recapitulated. 

The question is whether s. 195 (1) (c), 
Criminal Procedure Code prohibits the 
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trial not only of the parties but of the 
abettors and conspirators as well when the 
offence has been committed by a party to 
any proceeding in any Court without a 
complaint by the Court, and, therefore, the 
learned Magistrate at present trying the 
ease has no jurisdiction to take cognizance 
of the offence, if any, committed by the 
petitioner. . 

It may be mentioned here that the 
learned Judge referring the case decided 
that the present petitioner was not a party 
to the proceedings and that he had merely 
abetted the commission of the offence, if 
any. We, therefore, declined to allow Counsel 
for the petitionerjto argue that the petitioner 
was really a party in these proceedings, 
and the only question before the Division 
Bench is the question as stated above. Two . 
views have been generally adopted in the 
various Courts. It ie unnecessary to go 


"through allthe rulings on the point, more 


especially as they have been dealt with at 
length by the Division Bench which de- 
cided Oriminal Appeal No. 1359 of 1927; 
Emperor v. Bal Mukand (6). The chief ruling 
expressing one point of view may be taken 
to be in Govinda Iyer v. Rex (T). In 
that ruling it was pointed out that s, 476, 
Criminal Procedure Code, referred to and 
ineorporated the conditions laid down in 
s. 195 and thatit was only with reference to ` 
the offences specified in s. 195 with all the 
qualifications mentioned in that section that 
the procedure prescribed by s. 476 applied. 
The view briefly then is that excepting cases 
covered by s. 195 the Court has no power 
to adopt the procedure prescribed in s. 476. 
The other view is most clearly stated in 
the Division Bench ruling of our Court 
already referred to namely, Emperor v. Bal 
Mukand (6). In thatit:is pointed out (and 
if I may say to with all respect I entirely 
agree) that 5.190 is a section conferring 
powers on Magistrates to take cognizance of 
all offences under certain conditions. These 
wide conditions are in the case of certain 
offences limited by certain other sections. 
which lay down that cognizance shall not 
be taken of these offences except on a com- 
plaint by & particular person or possibly 
under a particular procedure. ; 

It is, therefore, clear that the general 
policy of the Oode is that Magistrates 
should take cognizance of all offences by 
whatever means brought to their notice and 
it is only in certain cases that the power of 

(T) 50 Ind, Cas. 824; 42 M. 540; 9 L. W. 422; 36 M. L 


J. 448; 20 Or, L, J, 344; (1919) M. W. N. 489; 20 M'L, rp, 
92 (F. B). 
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the Magistrate to take cognizance of offences 
islimited. Section 195, therefore, in my 
opinion is a section limiting the right of the 
Magistrate to take eognizance of an offence 
and must, therefore, contrary to the con- 
tention of the Counsel for the petitioner, be 
strictly construed. Emperor v. Bal Mukand 
(6) lays down, theréfore, that while in the 
case of a party toa proceeding s. 195 (1) 
(c) bars cognizance of the offence except 
onthe complaint of the Oourt, there is 
nothing tc prevent a Oourt or the presiding 
officer of the Court from bringing sn offence 
to the cognizance of another Magistrate by 
making a complaint to him, and such 
Magistrate is not debarred from taking 
cognizance of the offence by reason of the 


fact that except for such complaint by the . 


presiding officer of the Court, the offence 
has not been brought to his notice at 
all. 

Counsel for the petitioner has contended 
that the words "by any party” in s. 195 (1) 
(c) should be construed as meaning anybody 
who has made an appearance in Court. He 
conceded that this would include witnesses. 
Now, there is plenty of authority both of 
this Court and of other Courts that a witness 
is not within the meaning of the words in 
s. 195 (1) (c) : see Emperor v. Jiwan Mal (8) 
and Debi Lal v. Dhajadhari Goshami (2). 
Moreover, it seems to me that the con- 
struction contended for would make the 
words “by any party” without meaning 
altogether and they might just as well 
have been omitted from the section. This 
construction would, therefore, be contrary 
to the ordinary canons of construction and 
should not be adopted unless the Courts 
were otherwise compelled to adopt it. 

Counsel contended that it would be ex- 
tremely anomalous that an aetual party 
should only be prosecuted on the complaint 
of a Court, whereas a person merely abetting 
the offence could ba prosecuted on a com- 
plaint by a private individual. I do not 
see any great anomaly in the matter myself, 
but even supposing there is some anomaly 
that would not justify the Court in de- 
parting from a number of rulings laying 
down a certain construction, and ifl may 
with all respect say so, a natural construc- 
tionand adopting aconstruction which would 
make the words of no meaning whatsoever. 
Counsel relied on In re Narayan Dhonddev 
Risbud (8) for the proposition that at any rate 
abettors of a party committing an offence 
could not be tried except on a complaint 
(8) 39 Ind, Cas, 688; 10 P. R, 1917 Or; 18 Or, L. J, 
44, : ^. q 6A $n i 
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by the Court concerned. No doubt that 
ruling supports him, but with all respect 
to the learned Judges who decided -that 
case I am unable to agree with the rea- 
soning given by their Lordships, It seems 
to me that the correct view is laid down 
in Ghansham Singh v. Emperor (1) and Debt 
Lal v. Dhajdhari Goshami (2) and in our own 
ruling Emperor v. Bal Mukand (6) and thera 
is nothing to prevent the trial of an abettor. 
of an offence committed by a party to a 
proceeding in Court without a complaint by 
the Court under s. 476, Criminal Procedure 
Oode. i : 

I would, therefore, hold that this petitio 
fails and the Magistrateis competent to 
take cognizance of the offence alleged 
against the petitioner. ; 

Addison, J.—I agree. 

R. L. Revision dismissed, 


LAHORE H:GH COURT. 
MtsoELLeNEOUS First Crvrr. APPEAL No, 1520 


or 1928. 
"September 18, 1928. 
Present :—Mr. Justice Bhide. 
Bakhshi SAIN DAS—JupameEnt-DEBTOR . 
— APPELLANT 


` 


versus 
THE PUNJAB NATIONAL BANK, Lr». 
SARGODHA AND OTHERS—DECREE-HOLDERS 
—RESPoNDENTS. 

Civil Procedure Code (Act V of 1908), 2. 47, O. XXI, 
T. 66—Interlocutory orders, appeals from—Order 
deciding objections to sale proclamation—Appeal. 

Only those orders fall within the purview of s. 47, 
Civil Procedure Code, which conclusively determine 
some question affecting the rights or liabilities of the 
parties with reference to the relief granted by. the 
decree, and mero interlocutory orders or orders which 
relate to questions as to whether the proceedings are 
to be conducted in a certain way are beyond its 
scops. l : 

In an appeal from an order in execution of a decree 
the points raised were :— 

(1) that the sale should not have been ordered to ba 
carried out by the Collector; : ; 

(2) that the property should have been sold in 


lots ; 

(3) that a certain property should have been sold 
first and the other property should have been ordered 
to be sold only in case the proceeds from the sale of 
the former had been found insufficient to satisfy the 
deoree ; n 

(4) that the Court should have ordered the publica- 
tion of the proclamation in newspapers : 

Held, that thess questions related to procedure and 
did not in themselves affect the rights or liabilities 
of the parties and, therefere, a decision on them was 
not open to appeal. 

An order disposing of objections undef O, XXI. 
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3.06, Oivil Procedure Code, is not appealable unless 

the questions which are raised in appeal fall within 

the purview of 5.47, Civil Procedure Code. 
Sivagami Achi v. Subrahmania Ayyar (1), fol- 


owed. 
 Kanhia Lal v. Bank of Upper India, Ltd., Delhi (2), 
distinguished. 


‘ Miscellaneous first appeal from an order 
of the Subordinate Judge, First Olass, 
Sargodha, District Shahpur, dated the 2nd 
May, 1928. 

Mr. Kishen Dayal, for the Appellant. 
Mr. Mukand Lal Puri, for the Respond- 


ents. 

JUDG MENT.—This is an appeal from 
an order in execution proceedings dispos- 
ing of certain objections in connection with 
a proclamation of sale of immoveable pro- 
perty. : 

A preliminary.. objection has been raised 
that no~ appeal lies from an order dispos- 
ing of such objections under O. XXI,r. 66, 
Civil Procedure Code, and Sivagami Achi 
v. Subrabmania Ayyar (1) bas been cited 
as an authority. The learned Oounsel for 
the appellant, on the other hand, relies on 
a Single Bench decision of the Punjab 
Chief Oourt [Kanhia Lal v, Bank of Upper. 
India, Ltd., Delhi (2)) in which it was held 
that an order disposing of objections under 
O. XXI, r. 66, is a judicial decision and 
appealable Order XXI, r 66 deals with the 
question of publishing proclamations of 
sale. The points raised in this appeal were 
not confined merely to íhe proclamation 
or its publication. It is common ground 
that the Code of Civil Procedure does not 
provide for any appeal from an order pass- 
ed. under r. 66. Thecontention on behalf 
of the appellantis that the order under 
appeal is tantamount to a judicial deci- 
sion .and, therefore, an appeal lies butan 
appeal does not necessarily lie from every 
judieial decision. In the present case it 
seems-Clear that an appeal would. not 
be maintainable unless the questions which 
are raised in appeal fall within the pur- 
view of 8.47, Civil Procedure Code, The 
points which. have -been raised in appeal 
are:— ; 


- (d) That the salé should not have been. 


ordered. to be.carried out by the Collector. 
` (b) That the property should have been 
Sold in lots. te 

(c) That the property at Sargodha should 
have been ordered to be sold first and the 
other property should have been ordered 
to be sold only in case the proceeds from the 


* (U 27. M. 259; 4 M. L, J, 57. E 


(8) 49.Ind, Cas, 539; 36 P. W, R, 122... =. 
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sale of the Sargodha property were found 
insufficient to satisfy the decree. 

(d) That the Court should have ordered 
publication of the proclamation in news- 
papers. 

There were certain other grounds of ap- 
peal in the memorandum of appeal but 
they were not argued before me, 

The question for consideration, therefore, 
is whether the points referred to above 
fall within s. 47, Civil Procedure Code. 
The wording of s. 47 is no doubt 
rather -wide but it seems to be 
well-established that only thore 
orders which conclusively determine 
some question affecting the rights or liabili- 
ties of the parties with reference to the 
relief granted by the decree fall within 
the scope of that section and not mere 
interlocutory orders or orders which relate to 
questions as to whether the proceedings are 
to be conducted in a certain way (ef. 
Mulla's Civil Procedure Code, 8th Edition 
iu. 145 and the authorities cited there. 
in. . 

It seeme to me that the questions raised 
in the present appeal merely relate to 
procedure and donotin themselves affect 
the rights or liabilities of the parties, 
They may or may not amount to material 
irregularties in publishing or couducting 
the sale and if they amount to such 
irregularities and if the judgment debtor 
is prejudiced thereby he may have a good 
ground for applying under O. XXI, r. 90, 
Civil Procedure Code. 

I, therefore, hold that no appeal is main- 
tainable and dismiss it accordingly with 
costs. E 


K. L Appeal dismissed. 


LAHORE HIGH COURT. 
BEOOND OIVIL APPEAL No, 41 or 1996. 
April 6, 1926. 

Present: —Mr. Justice Martineau. 
GHULAM MUHAMMAD —PLAINTIFF— 
APPELLANT 
V2:T8u8 
FATEH KHAN AND oTRERS—DEFENDANTS 

—HRESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Aris. 142, 144, 
—Suit for possession on basis of ownership and ten- 
ancy—Plaintiff proving title but not tenancy— Posses-^ 


sion within twelve years, Mecessity of proving—Ad-= 
verse possession. 


-Where a plaintiff sues: for- possession on the 


' ground that he is the owner of the property and; 
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that the defendant is a tenant under him, if he is 

&ble to prove his title but not the tenancy, it is 

necessary for him to prove possession within 12 

years of the suit and the onus is not on the de- 

fendant to prove adverse possession. "e. 
(Oase-law referred to.] 


Second appeal from a decree of the 
District Judge, Shahpur, dated the 21st 
August, 1925. 

Mr. Saleem, for the Appellant. 

Mr. Mukand Lal Puri for the Respondents. 

JUDGMENT.—The plaintiff sued for 
possession of a house and a courtyard, al- 
leging that he had lent the house five 
years before the suit to defendants Nos.1 
to 3 for their temporary use, and that they 
had recently taken forcible possession of 
the courtyard as well. The defendants 
denied these allegations and pleaded that 
they had been in possession of the pro- 
perty from the times of their ancestors, 
The trial Court gave the plaintiff a decree 
but the lower Appellate Court has dismissed 
the suit finding that although the plaintiff 
was the owner of the bouse he had not 
proved that the defendants had borrowed 
it from bimfor their temporary use, and 
had also not proved his possession within 
12 years before the institution of the 
guit 

The plaintiff has preferred a second 
appeal, andit is contended on his behalf 
that when it has been found that he is 
the owner ofthe property and the case is 
one governed by Art. 144 and not by Art. 
142, Sch I, Limitation, Act, the onus is 
on the defendants to prove 12 yeara’ adverse 
possession notwithstanding the plaintiff's 
failure to prove that the defendants were 
holding as licensees, 

This contention is supported hy Jaz 
Chan l v. Girwar Singh (1) but a different 


view has been taken by this Court in 
Tota v. Sakotia (2, Nihal Singh v. 
Jwania (3) and ia , Duni v. Maleri 


Ram (4). In Tota v. Sakotia (2) in which 
the plaintif allegsd that the defend- 
ant had been occupying the house in 
suit with his permission, it was held that 
the onus lay on the plaintiff to prove, not 
only his title, but also that the defendant's 
pos-ession had either not been adverse at 
allor, if adverse, had not extended beyond 
the period within which he was entitled to 
sue for recovery of possession, and that 
until the plaiatiff discharged that onus 
(1) 52 Ind. Cas. 366; 41 Ae 869; 17 A.L., J. 814. 


19) 18 P. R. 1888. 
(3) 118 P. R. 1888. 


(4) 69 Ind. Cas, 171; 4 Lah. L. J. 382; A.I, R, 1922 . 
Lah.432. . 
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the defendant was entitled torely upol 
his de facto possession as raising a lega 
presumption in his fíavour.-So also in 
Nihal Singh v Jwanda (3) it washeld that 
the defendant could rely on his long pos: 
session as conferring on him an indisput- 
able title which could not be displaced 
unless the plaintiff could prove notonly 
his-original right of ownership, but also 
thatthe possession, which was apparently 
adverse was in reality permissive, Again 
in Duni v. Maleri Ram (4) it was held that 
when the plaintiff sues for possession 
on the ground that heis the owner of the 
property and the defendant holds under a 
lease, if the lease is denied and the 
plaintiff is unable to prove it, it is neces- 
sary forhim to prove possession within 
12 years of the suit and the onusis not on 
the defendant to prove adverte possession, 
It i- contended for-the appellant that such 
rulings: have no authority in view of the 
decision of ‘he Privy Conncil in Secretary 
of Stute for India v. Chelikavi Ram Rao (5) 
wt ich was followed in Jai Chand v. Girwar 
Singh (1. But that case was entirely 
different from the present one as in the 
first place tbe persons in possession of the 
property were the plaiariffs who were seek- 
ing to establish a tit'e by adverse posses- 
sion and in the second place there was 
no allegation as there is in the present 
case that the possession was permissive, 
Their Lordships held merely that the 
onus of establishing title to property, by 
reason of possession for a - certain re- 
quisite period lay upon the person assert- 
ing such’ possession The decision in that 
case is, no authority for the proposition 
that where the plaintiff alleses tnat the 
defendant's possession was permissive and 
fails to prove his allegation he is never- 
theless enti led to a decree on the ground 
of his ownership unless the defeudant is 
able to prove 12 years’ adverse possession, 
lf_ the appellant’s contention were to be 
accepted the anomalous result would fol- 
law that a person wishing to  1iecover' 
property of which he bad teen dispossess- 
ed could by suppressing the fact -of his | 
dispossession and falsely alleging that the 
person in pi ssession of the property had | 
been occupying it with bis permission 
relieve himself of the burden of proving. 
that he had been in possession within - 
12 years of the suitand throw cn to the. 


(5) 35 Ind. Cas. 902; 39 M.617; 481, A. 192;31 M. 
L. J. 324; 20 C. W. N. 1311; (1910) 2M. W.N. 224; 
14 A; L. J. 1114; 20 M. L. T. 435; 4 L, W, 466; 18 Bom, , 
Li. R: 1007; 25 O, L, J. 69 (P. O.). d 
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tecupier the burden of proving 12 years’ 


adverse possession. : 

I hold, therefore, that, on the findings 
ofthe lower Appellate Court, that the 
plaintiff had not proved either that the 
defendants had borrowed the house from 
him for their temporary residence or that 
he had been in possession within 12 years, 
the suit for possession of the house was 
rightly dismissed. 

But the claim to the courtyard stands 
on a different footing, as the possession Qf 
the courtyard, which isavacant piece of 
land, is presumed to follow title and as 
the title is with the plaintiff it is for 
the defendants to prove that they had 
been in adverse possession of ihe court- 
yard for 12 years. 

I remand the case to the trial Court 
under O. XLI, r. 25, Civil Procedure Code 
for enquiry and finding on the question 
whether the defendants have been in 
adverse possesBion of the courtyard for 
12 years. The Subordinate Judge should 
submit his fading through the District 
Judge, who sbould give his own finding 
en the issue. i 


R. L. Case remanded, 


LAHORE HIGH COURT. 
MiscELLANEoUS Frrsr Civin APPEAL No. 639 
i oF 1928. 
November 29, 1928. 
Present:—Mr. Justice Bhide. 
FrgM E. D. BASSOON & Oo. LIMITED - 
TAROUGH ALBERT RAYMOND— 
Dudner HOLDERS— ÁÀPPELLANTS 
versus 
Firm SHIVJI RAM DEVI DAS— 


JUDGMENT- DEBTORS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, 
0. XXI, v.50, O. XXX—Appeal from order in eme- 
cution of award—Transfer o decree for execution— 
Power of Court to which decree is transferred to 
decide question of execution—Arbitration—A pplica- 
tion of O. XXX to arbitration proceedings. 

Section 47, Civil Procedure Code, is applicable to 
execution proceedings in respect of an award. 
Therefore, a decision by the Court relating to the 
execution of an award is appealable. [p. 538, col, 1.] 

Donald Graham & Co. v. Kewalram (2) and Pokhar 
Das v. Radha Kishen (3), followed. 

-Mathura Prasad v.Sheobalak 
Lallubhai (5), distinguished. - 
« The provisions of O. XXX, Civil Procedure Code, 
apply only tosuits and are not applicable to pro- 
ceedings before an arbitrator acting under the 
Arbitration Act.” (p. 538, col.1 .] 

Where a decree is transferred to another Court 
for execution, the Court to which the decree is 


(4) and Gajjar v. 
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transferred exercises all the powers of the Court 

which passed the decree. Therefore, the Court to 

which a decree has been transferred for execution 

can adjudicate on the question whether execution 

x proceed against a particular party. [p. 538, col. 
] 


"ital Prasad v. Clements Robson & Co. (6), referred 
to 


Miscellaneous first ° appeal from an 
orderof the Subordinate Judge, First 
Class, Lahore, dated the 28th November, 
1927. 

Dr, G. C. Narang, for the Appellants. 


Mr. Krishan Dayal, for the Respondents ` 


JUDGMENT.— Miscellaneous Civil 
Appeals Nos. 633 and 913 of 1928 arise out 
of two cases the facts in which were similar. 
The points for decision are the same. 
In the present appeal I shall discuss the 
facts in Miscellaneous Civil Appeal No. 639, 
which arises out of execution proceedings 
with respect to an award obtained by the 
appellants Messrs, E, D. Sassoon and Co. 
Limited, Karachi, against the respondents 
Shivji Ram Devi Dass on areference to 
the arbitration underthe Indian Arbitration 
Act, 1899. The award was filed in the 
Court of the Judicial Commissioner at 
Karachiin April, 1921. A notice had been 
issued about the filing of the award to 
Tulsi Ram as the managing partnerof the 
respondent firm. Tulsi Ram raised certain 
objections which were, however, rejected 
by the Judicial Commissioner on the 9th 
of November, 1921. On tbe 21st Novem- 
ber, 1921, the decree-holders applied to the 
Judicial ^ Commissioner for a transfer 
certificate for execution of the decree at 
Lahore and were granted the same on the 
29th-30th November, 1921. Thecertificate 
was, however, not presented to the District 
Judge, Lahore, till the 5th of November, 
1924, The certificate was transferred by the 
District Judge to the Senior Subordinate 
Judge and by the latter to Bawa Jhanda 
Singh, Subordinate Judge, First Class, 
Some moveable and immoveable property 
of Tulsi Ram was then attached. Tulsi Ram 
raised a number of objections on the basis 
of which seven issues were framed as 
follows:— 

(1) Whether the execution application is 
within time? 

(2) Whether the property attached be- 
longs to Harikishan Dass-Tulsi Ram? 

(3) if so, can it be attached? 

(4) Whether this Courtcan go into the 
question whether Tiesi Ram-Harikishan 
Dass is a partner of ShivjiRam-Devi Dasa? 

(5) lf so, are Tulsi Ram-Harikishan 
Dass partners of Shivji Ram-Devi Dass ? 
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(6) If so, what is its effect? © 

(7) Is this Court competent to entertain 
the eTo application under considera- 
iion" 

On issues Nos. 1 and 7 the learned Sub- 
ordinate Judge held that he was com- 
petent to entertain the application and that 
the application for execution was{within time. 
On issue No. 2 he held that the property 
belongedto Tulsi Ram. As regards issue 
No, 4, however, he was of opinion that it 
.was incumbent on the decree holders to 
apply to the Judicial Commissioner, Sind, 
under sub-r.2 of r. 50 of O. XXI, Civil 
Procedure Code, for leave to execute the 
decree against Tulsi Ram as a partner 
ofthe judgment-debtors’ firm. On this 
finding he released the property attached 
without going into issues Noa. 5 and 6, 

A preliminary objection has been raised 
on behalf of the respondent that no appeal 
is competent, In support of this conten- 
tion reference hasbeen made to Rangoon 
Botatoung Co., Lid, v. Collector of Rangoon 
(1) in which it was held that a right of 
appeal must be given by an express enact- 
ment and cannot be implied. In tke 
present instance, however, it is enacted by 
8. 15 of the Indian Arbitration Act that an 
award filed under that Act shall be enforce- 
able as if it were decree. The learned 
Counsel forthe respondent conceded that 
the award must be executed in the manner 
laid down by the Oode of Civil Procedure 
but contended that s. 47, Civil Pro- 
cedure Code, cannot be held to be applic- 
able for the purposes of an appeal There 
does not appear,to me any force in this 
contention. I do not see why an excep- 
tion should be made in the case of s. 47, 
Oivil Procedure Code, when other pro- 
visions of the Civil Procedure Code are 
conceded to be applicable for the purposes 
of execution. This view is supported by 
a decision of the Judicial Commissioner, 
Sind, in Donald Graham & Co, v. 
Kewalram (2). In Pokhar Das v. Radha 
Kishen (3) also, a Single Bench decision of 
this Oourt, it has been held that all the 
provisions relating to execution in 
respect of a decree are applicable to ex- 
ecution in respect of an award under the 
Indian Arbitration Act. The learned 

(1) 16 Ind. Cas. 188; 40 0.21; 16 C. W. N., 961; 
12 M.L. T. 195; (1912) M. W. N. 781; 160. L. J. 
245; 23M. L. J. 276; 14 Bom. L. R. 833; 10 A. L. J. 
271; 5 Bur. L. T. 205; 6 E. E. R. 150; 39 I. A. 197 


P.O). 
(2) 79 Ind. Css. 417; 16 S. L. R. 24 


le We 
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245, 
qn Ind, Cas, 927; A.I, R. 1924 Lah, 544; 6 Leh, - 
4. . 
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Counsel for the respondent has relied upon 
Mathura Prasad v. Sheobalak (4) and 
Gajjar v. Lallubhai (5). But the former 
was a decision under the Indian Co-opera- 
tive Societies Act, the provisions of which 
relatingto execution of awards appear to 
be somewhat different. In the Bombay 
case, the ‘decision seems to rest on the 
wording of O. XXI, r. 28, which autho- 
rises stay of execution only when a decree 
has been passed against the petitioner 
seeking stay. Although an award under 
the Indian Arbitration Act is enforceable 
as if it were a decree the award cannot be 
called a decree. The rule was thus not 
applicable in terms. I accordingly hold that 
an appealis competent in the present case. 

Another objection of a preliminary 
character was raised that the application 
for execution was time-barred and should 
have been dismissed. The learned Sub- 
ordinate Judge has held the application 
to be within time on the ground that 


it was presented within three years 
from the date on which the application 
for transfer certificate was made. 


That the application was so presented 
is apparent from the dates given in 
the transfer certificate. But it was con- 
tended on the basis of the wording of 
Art. 182 (col, 3 cl. 5) of the Indian 
Limitation Act that tue application itself 
was not produced and was not shown to be 
in accordance with Law, But this objec- 
ion was never raised in the Courts below 
and I see no good reason to go into this 
question at this stage. loverrule this ob- 
jection also. 

On merits, the learned Counsel for the 
appellant eontended that the order of the 
learned Subordinate Judge was wrong 
because the question whether the respond- 
dent is a person against whom the award 
could be enforced was already decided in 
insolvency proceedings between the parties 
and the decision was upheld even by this 
Court. The insolvency application was,. 
however, eventually dismissed on another 
ground. It is not contended before me, 
that the finding referred to above operates 
as res judicata, The omission of the 
learned Subordinate Judge to refer to this 
matter is explained by the fact that he has 
given no decision on issues Nos.5 and 6, 
which cover it. He has disposed of the 
application on issue No..4 and held that 
it was not open to him to go into the ques- 
tion whether ‘Tulsi Ram-Harkishan Dase! 

(4) 42 Ind. Cas. 968; 40 A. 89; 15 A. L. J. 863. 

(9) Sind, Cas, 179; 3$ B, 196; 12 Bom, ka R, 860, 
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is a partner of the judgment-debtor firm 
Bhivji Ram-Devi Dass, and it was for the 
deeree-holders to obtain a decision on the 
point under O. XXI, r. 50, sub-r. (7) of the 
Civ:l Procedure Code, by application to 
the Court which passed the decree, i. e., the 
Judicial Commissioner, Sind. 

The learned Counsel for the appellant 
next contended that the decision of the 
learned Subordinate Judge was wrong 
because from the tacts on the record it is 
clear that the case falls under sub cl (b) 
or (c) ofsub-r.1 of O. XXI, r. 80, Civil. 
Procedure Code, and hence nó adjudica- 
tion of the question under sub (2) 
of r. 50 of O, XXI, Civil Procedure Code, 
was necessary. In connection with this 
contention reference was made to the 
provisions of O, XXX, r, 5, Oivil Pro- 
cedure Code, and it was argued that 
the respondent must be deemed to have 
been served as a partner under the provi- 
sions of that rule. On behalf of the respond- 
ent on the other hand, it was contended that 
the provisions of O, XXX, Civil Procedure 
Code. are applicable to suitsonly and do not 
apply to proceedings of an arbitrator uader 
the Indian Arbitration Act. This contention 
seems to me to be correct. I do not find 
any authority for holding that the proceed- 
ings before the arbitrator are governed by 
the strict provisions of the Code. I under- 
stand that the respondent was summoned 
by the arbitrator but failed to appear be- 
fore him and the award was given ex parte. 
He was subsequently given notice about the 
filing of the award as required by s.11 The 
respondent then eppeared before the Jadi- 
cial Commissioner after the award had been 
filed and tock the objection that he was not 
a partner of the FirmSaivji Ram Devi Dass 
and had, in fact, no concern with that firm, 
The Judicial Commissioner, however, held 
that the respondent having signed the 
agreement Ex 6 on behalf of the Firm 
Shivji Ram Devi Dass, the arbitrator and 
the decree-holder were justified in 
looking upon him as ‘a manager, partner, or 
a representative of that firm’. The Judicial 
Commissioner, however, expressly refrained 
from pronouncing any definite opinion as 
to which of these capacities was held by the 
respondent. He considered the service on 
the respondent to be sufficient for ths 
purposes of the filing of the award and dis- 
missed the respondent's objection.. 

In view of above facts, 1 see no justifica- 
tion for holding that the respondent must 
be deemed to have been served as partner 
of the judgment-debtor firm according: to. 
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the provisions of O. XXX, r. 5, Civil Pro- 
cedure Code. As I have said already I do not 
thinkthe provisionsof O XXX, Civil Proce- 
dure Code, can be held to be strietly ap- 
plieable to proceedings before thearbitrator. 
The summons and notice on which the 
learned Oounsel for the appellant relies were 
issued to the respondent during the course 
ofthe arbitration proceedings. Secondly 
we find that the respondent was held 
by the Judicial Commissioner to have been 
served in one of three different capacities,. 
but he purposely refrained from giving any 
finding as to which of the three capacities 
was held by the respondent. In these cir- 
cumstances the present case does not seem 
to me to fall under sub-r. (1) of r. 50 of 
O. XXI, Civil Procedure Code. An adjudi- 
eation on the question whether execution 
can proceed against the respondent is,there- 
fore, required in accordance with the pro- 
vision of aub. r, 2 of the same rule. 

Ths last point for decision ia whether the 
nevessary adjudication must be made by 
the Court of the Judicial Commissioner 
or it can be made by the Subordinate Judge 
to whom the award has been transferred for 
execution. According to the wording of 
the rule, no doubt, application has to be 
made to the Court which passed the decree, 
But when a decree is transferred to another 
Court for execution, the Court to which the 
decree is transferred, exercises all the 
powers of the Court which passed the decree 
(Vide s. 42; Civil Procedure Code). It 
would thus appear that the Executing Court 
would have power to determine the ques- 
tion requiring adjudication in the present 
case, This view isfully supported by a 
Division Bench decision of the Allababad 
High Court reported as Sital Prasad v. 
Clements Rabson & Co. (6). 

The learned Counsel for the respondent 
urged in the. end that the decree holders 
had made no separate application for leave 
to execute the decree against the respondent 
as contemplated by O. XXI, r. 50 (2), Civil 
Procedure Code. But the present applica- 
tion, in my opinion; necessarily implied 
such a prayer. It does not appear that a 
separate application for leave was absolutely 
essential. 

I accordingly accept these appeals and 
remand the applications to the learned 


Subordinate Judge for disposal of the 

remaining issues, Oosts will follow final 

decision. .. NM 
R.L. . Appeals accepted. 


(6) 61 Ind.. Cas, 401; 42 A. 394; 19 A, LJ 187; 3 U. 
cL, RA) 36 C ip c din 


P 


115 I. C. 1929 


` LAHORE HIGH COURT. 
Sacoup OIVIL APPEAL No. 1088 or 1927, 
October 13, 1928. 

Present :—HMr. Justice Jai Lal. 
BANTA SINGH —PLAINTIFF—APPELLANT 
versus 
DIWAN SINGH- DzrENDANT— 
RgsP-fRDENT. 

Specific Relief Act (I of 1877), s. 42—Declavatory 
suit—Property in possession of tenants-—Will in 
favour of defendant disputed—Suit for mere declara- 
tion. -> SN - 

-A Buit for mere declaration of title without a 
prayer for recovery oftitle is maintainable where 
the property is in the possession of mortgagees or 
tenants who have not attorned to either party. 

Where a plaintiff disputes the genuineness and 
validity of a Will under which the defendant claims, 
the plaintiff can ignore the Will and sue for a mere 


declaration of title without asking for cancellation 
of the Will. ` 


: Second appeal from an order of the Dis- 
trict Judge, Sialkot, dated the 1st February, 
1927, affirming that of the Sub-Judge, 
Sialkot, dated the 1st November, 1925. 

Messrs. Gobind Ram and A.R. Kapur, 
for the Appellant. 

Mr. Shambu Lal for Dr. Nand Lal, for 
the Respondent. 


JUDGMENT.—This second appeal 
arises out ofa suit brought by the appel- 
lant against the respoudent for a declaration 
of his title to the property in dispute. He 
alleged that the former owner of the 
property was one Lachhman, who had 
adopted him and had executed a registered 
deed on the 25th of January, 19.9, in 
evidence of such adoption. On the death 
of Lachhman the defendant claimed the 
property under a Will alleged to have 
been executed by the deceased and it 
appears that the Revenue Authorities 
holding the Will to be genuine effected 
the mutation of names in his favour. 
The defendant denied the factum of adop- 
tion and claimed the property under the 
Will. 

It appears that neither party is in 
actual possession of the property. It is 
partly in the possession of a mortgagee 
and partly in possession of tenants, who 
have not attorned to either claimant. 

The suit had been dismissed on the 
ground that a suit for mere declaration 
does not lie. It is obvious that neither 
party being in poszession of the property 
it was not necessary for the plaintiff under 
the: circumstances. already mentioned to 
sie for possession. Itis; however, contend- 
ed that he should have filed & suit for 
the cancellation of the Will, and as he 
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was entitled to that relief and as h 
omitted to claim it he was not entitled 
to sue for & mere deelaration under 
the proviso to s. 42 of the Specific 
Relief Aet. The question is not free from 
diffieulty, but after careful consideration 
I have arrived at the conclusion that as 
the plaintiff questioned the genuineness 
of the Will and also its validity, he could 
ignore it and claim a declaration of title. 
From his pointof view the alleged Will 
was void and a declaration obtained by 
him would entitle him to claim posses- 
sion of the disputed property by redemption 
from the mortgagee and formal possession 
from the tenants. If a declaration is 
given to him he could without any: 
further action against the defendant obtain 
effective dominion over the property in 
suit. That being so it was not necessary 
for him to sue for cancellation of the 
Will. 

I accept the appeal, set aside the decree 
of the Courts belowand remand the case 
to the trial Court with directions to pro- 
ceed with it inaccordance with law. The 
Oourt-fee paid, by the appellant in this 
Court and the Court of the District 
Judge shall be refunded to him and the 
other costs will abide the result. A 

A, : Appeal accepted. 


LAHORE HIGH COURT. 
OriminaL Ruviston Perition No, 1531 
£ oF 1928. 
October 19, 1928. 

Present: —Mr. Justice Zafar Ali. 
INDAR SINGH AND OTHERS—ÁCOUSED 
— PETITIONERS 
versus 
EMPERO R— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 4385-= 
First Class Magistrate, whether subordinate to District 
Magistrate. 

A First Olass Magistrate, is subordinate to a Dis- 
trict Magistrate for purposes of s. 435, Criminal Fro- 
cedure Code. Consequently, a District Magistrate can 
Bet aside an order of discharge passed by a First 
Olass Magistrate and ordez further enquiry. 

Petition for revision of an order of the 
District Magistrate, Ferozepore, dated the 
93rd July, 1928, reversing that of the 
Magistrate, First Olass, with s.30 powers, 
Ferezepore, dated the 23rd April, 192s, 

Mr. Mohammad Amin Khan, for the Peti- 
tioners. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent, 
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JUDGMENT—The five petitioners 
were tried for offences punishable under 
ss. 366 and 876, Indian Penal Code, but 
their trial resulted in an order of discharge. 
The District Magistrate set aside the order 
and remanded the case for a further en- 
quiry. It is against this order that this ap- 
plication in revision has been filed, and the 
first contention of the learned Counsel for 
the petitioners is that the District Magis- 
trate had no jurisdiction to set aside the 
order of the Magistrate who was a Magis- 
trate of the Firat Olass and was not inferior 
to the District Magistrate both being 
Magistrates of First Olass. In support of 
this contention he cites Nobin Kristo 
Mookerjee v. Russick Lall Laha (1), Queen- 
Empress v. Nowab Jan (2) and Jhinguri v. 
Bachu (3) but these rulings were over- 
ruled by Opendra Nath Ghose v. Dukhini 
Bewa (4) and Queen-Empress v. Laskari 
(5). This later view. of the Oaleutta and 
Allahabad High Courts were also given ex- 
pression to by the Bombay and Madras 
High Courts also in the cases reported as 
Queen-Empress v. Pirya Gopal (6) and In 
the matter of the Petition of Padmanabha 
(7) and by the Punjab Chief Oourt in 
Shamsuddin Khan v. Pir Ala Jawaya(8) and 
Waryam v. Amir (9). In the light of all 
these rulings the learned Counsel's conten- 
tion must fail. a 

The second contention isthat the judg- 
ment of the Magistrate who tried the case 
was neither perversenor foolish as stated 
by the District Magistrate. Even if it was 
not perverse or foolish, from the facts 
stated by the District Magistrate it appears 
that there are good grounds for ordering a 
further enquiry. I, therefore, dismiss this 
application. 

R.L. 

(1) 10 C. 268. 

(2) 10 C. 551. 

R 7 A. 134; A. W.N. (1884) 286, 

4) 12 0.473 (F.B). 

B 7 A. 853; A, W. N. (1885) 257 (F. B.). 

() 9B.100. 

B M. 18; 2 Weir 540; 9 Ind. Jur, 73. 


7 
(à 38 P. R. 1885 Or. 
9) 10 P. R. 1894 Cr. 
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LAHORE HIGH COURT. 

ORIMINAL Ravision Perrtion No. 971 - 

oF 1928. l 
October 17, 1928. 
Present :—Mr. Justice Harrison. 
SHAMIRA—AccusEp —PRETITIONER 
vergus z 
EMPEROR— OPPOSITE PARTY. .. 

Criminal Procedure Code (Act V of 1898), s. 486— _ 
Order directing further inquiry—Revision—Inter- 
ference—Contents of such order. 

An order directing further inquiry cannot be ‘set- 
aside in revision unless it is manifestly perverse or 
foolish. 

Emperor v, Kiru (1), followed. 

Obiter.—An order directing further enquiry need 
not set forth at length the reasons for the finding 
and for passing the order, inasmuch as a detailed order 
may cause prejudice tothe accused in subsequent 
proceedings. f 

Criminal revision petition against an' 
order of the District Magistrate, Ferozepore, 
dated the 10th April, 1928. 

Mr. Mohammad Amin Khan, for the 
Petitioner. 

Mr. Ram Lal, for the Orown. 

JUDGMENT.—After going through 
the record I accept this application for re- 
vision. Reading “manifestly perverse or 
foolish" as used in Emperor v. Kiru (1), 
to apply to the order read with the record, 
the requirements as laid down in ibat 
Full Bench ruling are not, in my opinion, 
to be found in this case. I draw the 
attention of the learned District Magis- 
trate to the authority. 

There is some conflict on the question 
of whether the order of the District Magis- 
trate or Sessious Judge must set forth 
at length the reasons for the finding and 
for passing the order, and there is much 
tobe said for the view that it is both 
unnecessary and unsound to write such 
a detailed order inasmuch as itis calculated 
to affect subsequent proceedings to the 
prejudice of the accused. The section, 
moreover, does not lay down, as in ana- 
logous circumstances it is laid down 
elsewhere in the Code, that there shall be 
a detailed order. Whichever view be 
taken on this point when the order directing 
further enquiry does not give detailed 
reasons, and a revision has been admitted, 
it must be possible to establish, at any 
rate by the order read with the record, 
that the requirements laid downin Emperor 
v. Kiru (1) do exist. i set aside the order 
for further enquiry. 

A. Order set aside, 
(01 Ind. Cas. 132; 10 P. R. 1911 Cr. ` 
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LAHORE HIGH COURT. 
Letrers PATENT APPEAL No. 74 or 1926, 
April 24, 1928. 

Present:—Sir Shadi Lal, Kr., Ohief Justice, 

and Mr. Justice Broadway. . 
FATEH MUHAMMAD-DIN MUHAMMAD 
— JUDGMENT- DeBToR—APZELLANT 


i versus 
OHUHAR MAL MOHAN SINGH 
—D&CREE-HOLDER— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 7, O. X XI, 
rr. 69, 84, 90—EFHxecution sale—Decree-holder’s bid, 
acceptance of—Decree-holder’s refusal to make 25 
per cent. deposit—Auctioneer’s attempt to continue sale 
—'Adjournment of sale’, meaning of — Confirmation of 
&ale-—Objection, rejection of —ÁAppeal. 

Where the decree-holder himself is the auction- 
purohaser, the Executing Court may dispense with 
deposit of 25 per cent. of the purchase-money. ) 


An order rejecting an objection to a sale after 
its confirmation that the sale was incomplete on 
account of the decree-holder’s failure to deposit 25 
per cent. is not open to appeal under s.47, Civil 
Procedure Code. 


Parja Mal-Chandi Mal v: Mul Chand-Murari Lal E : : 
certain objections purporting to be under 


(1) and Matiur Rasul v. Abdul Said (3), followed, 


At an execution sale the auctioneer accepted the 
dacree-holder's bid and called upon him to deposit 
the usual 25 per cent. of the bid. The decree-holder 
refused to make the required deposit and the 
auctioneer made an attempt to continue the sale 
but owing to the state of the weather and other 
circumstances he obtained no further bids and at 
the request of the parties clesed the auction telling 
them that should the Court order it, the sale would 
be continued on a future date: 

Held, that there was no adjournment of the sale 
within the meaning of O. XXI, r. 69, Civil Pro- 
cedure Code, and it could not be said that there was no 
sale capable of confirmation, 


Letters Patent Appeal from judgment 
of Campbell, J., dated the 10th February, 
1926,in Oivil Appeal No. 2875 of 1925. 

Messrs. Durga Das and Mohammed Monier 
for the Appellant. A 

Dr. Moti Sagar R. B., and Mr. Jagan Nath 
Aggarwal, for the Respondents. 


JUDGMENT. 


Broadway, d.—The Firm of Seth 
Ohuhar Mal hai Sahib Mohan Singh of 
Amritsar obtained a decree against the 
^ Firm of Fateh Muhammad-Din Muhammad 
also of Amritsar for Rs. 25,518 odd and 
in execution of that decree attached certain 
property which under orders of the Court 
was brought to saleon 3rd August, 1925. 
The .deeree-holder had obtained permis- 
sion to bid at the sale and offered 
a sum of Rs. 20,000, which being the 
highest bid was accepted by the auctioneer. 

When the decree-holder was called upon 
‘to pay the customary 25 per cent, de- 
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posit he refused to do so saying that 
his decree exceeded the amount of his 
bid. The auctioneer thereupon acting 
under O. XXI, r. 84 (D), Civil Procedure 
Code proceeded to try to re-sell the pro- 
perty. It was then about 5 P. M, and heavy 
rain had begun to fall with the result that 
there was no further bidding and the auc- 
tioneer at the instance of the decree-holder 
and thejudgment-debtor closed the auction. 

On 6th August, 1925, the auctioneer re- 
ported the circumstances to the Oourt, 
at the same time saying that he had an- 
nounced that if the Court ordered it the 
aüction would again be held on the morn- 
ing of 7th August, 1925. 

On 10th October, 1925, the Court con- 
firmed the saleholding that as the decree- 
holder was himself the purchaser it was 
not necessary for bim) to deposit 
ihe 25 per cent. and adjourned the cage to 
26th Oetober, 1925. . 

On that date the judgment. debtor filed 


s. 47, 0. XXI, r, 90, Oivil Procedure Code, 
The Court dismissed the objections hold- 
ing that the sale had already been con- 
firmed and refusing toentertain the judg- 
ment-debtor’s application after such con- 
firmation more particularly since he, as a 
judgment-debtor, had exhausted every pos- 
Sible method of delaying execution of the 
decree. 
. Against this order the judgment-debtor 
preferred an appeal to this Court which 
was dismissed by Oampbell, J., as incom- 
petent. 

The judgment-debtor has now preferred 
this appeal under cl. 10, Letters Patent, 
and we ,have heard Mr, Durga Das in 
support of it, while Mr. Moti Sagar has 
addressed us on behalf of the decree. holder- 
respondent. 

The only point for- determination is 
whether the appeal against the order of 
26th October, 1925, was competent. Mr. 
Durga Das admitted that the majority of 
the objections contained in his application 
of 26th October, 1925, fell within the pur- 
view of O. X XI, r. $0, Civil Procedure Code 
and inasmuch as the application was barr- 
ed by time, those objections could not 
be entertained. He urged however, that in 
the said objections it was definitely alleg- 
ed that inasmuch as the auctioneer had 
under O. XXI, r. 69, Civil Procedure Code 
postponed the sale on 3rd August, 1925, 
there wasnosale which could be confirmed 
and, therefore, the sale should be regard- 
ed as a nullity or void and the question 
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gone into under s. 47, Civil Procedure Code, 
He also urged that the failure on the part 
of the decree-holder to deposit the 25 per- 
cent. of his bid was an illegality not cover- 
ed by O. XXI,r. 90, Civil Procedure Code 
and, therefore, falling within the purview 
of s. 47 of the Code. j i 
: The second contention is concluded by 
Parja Mal Chandi Mal y. Mul Chand-Mu- 

"rari Lal (1). On the first point reliance 
was placed in the main on Rajagopala 
Aiyar v. Ramanuja Chariar (2) which to 
some extent supports Mr. Durga, Das. It 
is not, however, necessary to discuss that 
authority as the mere fact that in the applt- 
cation s. 47 was mentioned does not neces- 
Sarily mean that the objection falls within 
it: See Matiur Rasul v. Abdul Said (3). 

Before the question whether a sale was 
void because of its postponement can be 
considered it has to be seen whether the 
factum of the alleged postponement has 
been made out. In the present case all 
that Mr. Durga Das could say was that 
ihe report of the auctioneer dated 6th 
August, 1925, establishes his  conten- 
tion that there was a postponement of the 
sale but a reference to tbat report does 
not bear out his contention. It shows rather 
that the auctioneer had accepted the dec- 
ree-holder's bid of Rs. 20,000 and had then 
called upon him to deposit the usual 95 
percent. On the deeree-holder's refusal to 
make this payment the auctioneer made 
an attempt to continue the sale but ow- 
ing to the state ofthe weather andother 
circumstances he obtained no further bids 
and at the request of the appellant and the 
respondent closed the auction telling them 
that should the Court order it the sale 
would be continued on 7th August, 1925. 
AsI read this report there was no actual 
postponement or adjournment of*the sale 
as contemplated by r.69, O. XXI, by the 
&uctioneer. Allhe did was to report the 

` facts to the Oourt for such orders as might 
be necessary. 


Seeing that the amount of the decree- 
holder's bid was less than his decree by 
over Rs. 4,000, the Oourt very properly 
exercised the discretion given to it by 
Rs. 84 (2) O. XXI and dispensed with the 
deposit. There was thus no postpone- 


(1) 94Ind. Cas, 521; 6 Lah. 250; A. I. R. 1925 Lah, 
624 


(2) 80 Ind. Oas. 92: 47 M. 288; 46 M. L. J. 104; 19 L. 
W. 179; (1921) M. W. N. 182; A. L R. 1924 Mad, 431; 34 
M: L. T. 37 (F. B). 

m 89 Ind, Cas, 765; A, I, R. 1928 Cal; 109; 30 O. W, 
M. OD, 2 . 
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ment of the auction and the sale was not 
void on that account. In these circum- 
stances I think the Court was right in 
dismissing the application and the learned 
Judge in Chambers in dismissing the ap- 
peal - . 

I would, therefore, dismiss this appeal 
with costs, ` È 

Shadi Lal, C. J.—I concur. 


BRL, Appeal dismissed, 


.. LAHORE HIGH COURT. 
. Orvıu Reviston Patition No. 407 or 1928, 
ii April 2, 1929. - oo d 
Present :—Mr. Justice Tek Chand aud 
Mr. Justice Agha Haidar. 7 
RALA RAM-——APPLIOANT—A PPELLANT 
versus 
GOWARDHAN DAS ANDOTHE«48— 
RESPONDENTS 

Civil Procedure Code (Act V of,1908), ss, 115, 152 
—Punjab Courts Act (VI of 1918), s. 44—Decree not 
in conformity with judgment—Refusal zo amend decree 
—Declining to exercise jurisdiction —Revision—Date 
of operation of amendment. 

Where a Court refuses to amend a decree under 
B. 192, Civil Procedure Code on the ground that it 
is in conformity with the judgment while as a matter 
of fact it is not, the Court declines to exercise a juris- 
diction vested in it by law and the order refusing 
amendment is liable to be set aside in revision. | [P. 
543, col. 2.] 7 
--Where a decree is amended, the amendment’ takes 
effect from the date on which the decree was passed, 
[p. 544, col. 1.] : z 

Petition, for revision of an order -of the 
Senior Subordinate Judge, Ferozepore, 
dated the 4th May, 1928. 

Mr. Jagan Nath Bhandari for the Peti- 
tioner. 

Dr. Moti Sagar, R. B., and Mr. Fakir Chand, 
for the Respondent. 

: JUDGMENT. 

Tek Chand, J.—This is a petition for 
revision of the order passed on the 4th of 
May, 19"8, by the Seuior Subordinate 
Judge, l'erozepore, rejecting an applica- 


' tion under 8.152 of the Code of Civil 


Procedure, by the petitioner for amend- 
ment of the decree passed by his predeces- 
sor on the 13th October, 1922, in Civil Suit 
No. 56 0f 1921. The relevant facts are that 
on the 8th of November, 1921, the plaint- 
iff instituted a suit for possession of certain 
house property and impleaded (1) Gowar- 
dhan Das, (2) Mohan Lai, (3), Sohan Lal 
and (4) Prem Ratan, sons of Lala Ram 
Sukh Das and (5) Mugammat Mehr Kaur as 
defendants, On objection by defendants 
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Nos. land 4 the Oourt ordered.on the 
lzth of January, 1922, that Mathra Das, 
son of Jowala Ram, Durga Das and Bal 
Ohand, sons of Gavpat Rai and Ram Dhan 
Das, son of Ram Sukh Das, were necessary 
parties to the suit and be added as de- 


fendants. By a subsequent order dated 
the 8th of February, 1922, the Court 
further oidered that Rameshwar Das, 


graud-son of Ganpat Rai, was also a neces- 
Bary party and that he too beimpleaded 
as a defendant. ln pursuance of these 
orders the official concerned corrected the 
plaint and added the names of Bal Chand, 
Durga Das, Rameshwar Das and Ram Dhan 
Das but by oversight omitted toenter the 
name of Mathra Das as a party defendant. 

The trial of the suit proceeded on the 
merits until onthe 13th of October, 1922, 
the learned Judge delivered his judgment 
dismissing the suit with costs, In the 
decree-shret which was prepared in pur- 
Buance of this judgment the names of the 
persons who had been added as defendants 
by the orders above mentioned were not 
entered by an oversight of the office, and 
the persons actually shown as defendants 
were Gowardban Das, Mohan Lal, Sohan 
Lal, Prem Ratan and Musammat Mehr 
Kaur only. The copy of the judgment 
supplied to ihe plainiff for preferring an 
appeal to this Court also contained the 
an of the aforesaid five defendants 
only. 

When the appeal came up for hearing 
before a Division Bench of this Court on 
the 17th of January, 1928, this mistake 
was discovered and on the application of 
the petitioner an adjournment was granted 
io enable bim to.apply tothe lower Court 
for necessary corrections being made 
on the record of that Oourt. 

On the 18th of February, 1928, the plaint- 
iff, filed an application under s. 182, Civil 
Procedure Oode, in the Court of the Senior 
Subordinate Judge, Ferozspore, alleging 
that the decree was not in accordance 
with the judgment inso feras the names 
of the five persons added as parties by 
orders of the Court dated the 12th of 
January and 8th of February, 1922, had not 
been entered in the decree-sheet and thet 
it be amended accordingly. This &pplica- 
tion has been, dismissed by the learned 
Senior Subordinate Judge on the ground 
that under s. 152, the Court could not 
amend the decree because it was already 
in conformity with the judgment. 

It has been urged by Mr. Faqir Ohand 
for the  respondents.that the order of 
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ihe lower Court isat best based upon a 
mistake of law and, therefore, it is not 
competent to this Court to interfere on 
the revision side. After hearing him at 
length and examining carefully the judg- 
ment of the lower Court, Iam, however, of 
opinion, that this objection is devoid of 
all force. There is no doubt that the 
lower Oourt has declined to exercise a 
jurisdiction vested in it by Jaw, on the 
assumption that the decree which was 
sought tobe amended was in conformity 
with the judgment and that for this 
reason an application under s. 152 did not 
lig This being so, it is clearly open to 
this Court to interfere on the revision side 
under s. 44 of the Punjab Courts Act, if 
appropriate grounds are forthcoming for 
such interference. 

On the merits the order of the learned 
Judge is clearly unsustainable, as it is 
manifest that the decree in this case is not 
in accordance with the judgment. The 
learned Judge appears to have been 
misled by comparing the decree with the 
copy of the judgment which was supplied 
by the officer of the Senior Subordinate 
Judge to the petitioner for preferring an 
appeal to this Court. We have examined 
the original judgment of the Senior Sub- 
ordinate Judge dated the 13th October, 
1922, and we do not find anything stated 
therein to indicate that the suit was not 
being dismissed against all the persons 
who had been impleaded as defendants 
during the course of the trial. Indeed in 
its order dated the 27th of June, 1922, 
(printed at pages 50 and 54 of the Paper 
Book, which had been expressly mado a 
part of the final judgment of the Court, 
it is specifically mentioned at page 51, 
line 11, that certain persons mentioned in 
the written, statement had been added as 
parties.to the suit. Indeed it has been 
frankly conceded by Mr. Fakir Chand for 
the respondents that on a correct and true 
reading of the judgment the five persons 
whose names were omitted from the 
decree were really parties to the litigation 
and the suit against them had in fact been 
dismissed by the judgment of the 13th 
October, 1922. This being so, the decree 
is clearly not in accordance with the judg- 
ment, and the application under s, 102 was 
competent. 

lt appears that the mistake was caused 
by an oversight on the part of the office 
of the Senior Subordinate Judge in omit- 
ting to enter these names in the decree- 
sheet. I am of opinion that on these 
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facts this is a fit case -in which the 
- decree shouid' be amended and brought 
in &ecordancs with the judgment by the 
addition of thenames of Mathra Das, Bal 
Chand, Durga Das, Rameshwar Das and 
Ram Dhan Das as respondents, 


It appears that Rameshwar Das died 
sometime after 1922 during the pendency 
ofthe appeal in this Court but this fact 
is no bar to his name being added 
to the decree, as the decree as amend- 
ed will have affect from the date on which 
it was passec, namely, the 13th of October, 
1922, when he was admittedly alive. Whe- 
ther in the appeal against the decree, 
the names of the representatives should be 
brought on the record fafter the lapse 
of such a long time after his death, is 
a matter which will be considered by this 
Court after the decree has been amend- 
ed by the lower Court and an application 
‘made to implead the representatives of 
Rameshwar Das deceased as party respond- 
ents to the appeal. Oa this point we 
express no opinion at this stage. 


For the foregoing reasons I would ac- 
cept the petition for revision, set aside 
the order of the Court below and direct 
that the decree be amended as indicated 
above. Having regard to all the circum- 
stances of ths case I would, however, leave 
the parties to bear their own costs in this 
Oourt. i 

Mr. Jagan Nath Bhandari for the peti- 
tionér and Mr. Fakir Chand who repre- 
sents Gowardhan Das, Mohan Lal, Sohan 
Lal, Prem Eatan, Bal Ohand, Durga Das 
and Ram Dhan Das respondents have been 
directed to cause their clients to appear 
personally or through Counsel'before the 
Senior Subordinate Judge, F'erozepore, on 
the 15th of April, 1929, wher the neces- 
sary amendment to the decree-sheet will 
be made. The lower Court will take im- 
mediate steps to have Mathra Das and 
Musammat Surti served for that date, 

The Deputy Registrar will please see 
that & copy of this order together with 
the records is transmitted to the lower 
Court forthwith. : 

Agha Haidar, J.—I agree and have 
only to add that the plaintiff petitioners 
to this Cours should not be allowed under 
any circumstances to suffer from the neg- 
ligence or default of the office of the learn- 
ed Senior Subordinate Judge and that the 


proper officials should have seen to it that. 


the decree is in conformity with the judg- 
.ment read in the light of the plaint 
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ete. various applivations and the orders 
passed upon them by the Court below. 


Petition accepted, 
R. L, 


LAHORE HIGH COURT. 
CriminaL Revision Nos, 632 AND 633 
oF 1928. 

October 19, 1928. 
Present:—Mr. Justice Zafar Ali. 
OHANDAN-—AoccUsED—PRFrITIONER 
versus 
EMPEROR-—OCoxPLsINANT—OPPOSITE 


PARTY. 

Criminal Procedure Code (Act V of 1888), ss. 110, 
428 (c)— Order for furnishing security—A ppeal—Dis- 
trict Magistrate's power to order fresh inquiry. 

A District Magistrate, while setting aside on appeal 
an order requiring a person to furnish security under 
S. 110, Oriminal Procedure Code, cannot remand the 
case for a fresh inquiry. 


Criminal reviaion reported by the Sessions 
3 dues Karnal, dated the 194$h March, 

28. i 

Mr. L. Saunders, for the Petitioner. 

Mr. Abdul Rashid, for the Opposite Party. 

ORDER,—TIhetwo Criminal References 
Nos. 632 and 633 of 1928, made by the 
learned Sessions Judge of Karnal, have 
arisen.out of the identical cases each under 
8. 110, Oriminal Procedure Code. 

The question is whether a District 
Magistrate while setting aside on appeal 
an order requiring a person to furnish 
Security under s. 110, can remand the case 
fora de novo trial orin other words for a 
fresh enquiry. 

On an appeal from an order as distin- 
guished from a conviction the Appellate 
Court can either alter the order or reverse 
it as laid down in el. (c), 8. 433, Oriminal 
Procedure Oode. This being so, the District 
Magistrate could either reverse the order, 
or alterit as forinstance by reducing the 
amount of sscurity. An order for a fresh 
inquiry does not fall under either category. 
The opinion of the learned Sessions Judge 
is therefore, correct that the order in appeal 
isbad in law. Mr. Abdur Rashid frankly 
admits that he could find no authority to 
support the order of the District Magistrate. 
I, therefore, set aside the order remanding 
the case for "re-trial". It may be observed 
here that fresh proceedings under s. 110 
can be started on receiving fresh informa- 
tion, 

A. Order set aside, 
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PATNA HIGH COURT. : 
` O&iMINAL Revision No, 691 or 1928, 
November 23, 1928. , 
. Present: —Mr. Justice Fazl Ali. 
.. AMANAT ALI—Acousza—Putrrionge 


< _ versus - 
EMPEROR-—OrrosrrE-PARTY, 
Criminal Procedure Coge (Act V .of 1898), ss, 107, 
145 —Dispute as to possession—Binding over one 


party alone, legality of —Procedwre— Proceeding- 
under s. 107--Duty of Magistrate to siate par- 
ticulars. = 


Where there isa dispute as to possession of im- 
moveable property between. two,-parties the proper 
course ia to institute procéedings under a. 145, 
Oriminal Procedure Code, and to decide the dispute 
as to possession once for all so far asthe Oriminal 
Court is concerned, or to proceed under s. 107 of the 
Code against both the parties and to bind down the 
party who is proved to be not in pessession of the 
land. It is not proper to proceed, against one of the 
parties alone under s. 107 and bind him over with- 
out determining the question of possession. 


In drawing upa proceeding uuder s, 107, Criminal 
Procedure Oode, the Magistrate should specify in 
what way and with referenoo to what matter the 

erson proceeded against is likely to commit s& 
Preach of the peace or a wrongful aot likely to 
occasion a breach of the peace. A proceeding which 
merely reproduces the words of s. 107, without giving 
any particulars is vague and csnnot be supported, 


Oriminal revision from a decision of the 
Sessions Judge, Parnea, dated the lst Sep- 
tember, 1928. 

Mr. S. C. Majumdar, for the Petitioner. 

Mr, B. P. Jamuar, for Assistant Govern- 
ment Advocate, for the Opposite Party. 

JUDGMENT.—This isan application 
for quashing a proceeding under s. 107, 
Oriminal Procedure Code, instituted 
against the petitioner by the Sub-Divisional 
Officer of Purnea. It appears that there 
are about 14 bighas of lands in Baijnathpur 
Diara which are claimed by one Bukhraj 
Roy through his alleged tenant Tafarulla 
Biswas on one side and one Raghunandan 
Missir on the other. On 2uth. January, 
1928, the Police reported that there was 
an apprehension of a breach of the peace 
in respect of these lands and ultimately 
on lst June, 1926, the learned Sub-Divi- 
sional Offiser drew up a proceeding under 
s. 197, against the petitioner. It may 
be mentioned that the proceeding has 
been drawn agaiust the petitioner ou the 
ground that he is a Tahsildar of Sukbraj 
Hoy, but when the Pelice was enquiring: 
into the matter, one- Rsazat Ali and not 
the petitioner was the Tahsildarof Sukhraj 
Roy. Oa 20th February, 1328, Roazat 
Ali appeared and said that he had re- 
signed from the Tabsildarship aud had got 
no oongern with the estate of Sukbraj 
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Roy. Upon this the learned Sub-Divi- 
sional Officer asked the Police to, mention 
the names of persons from whom the breach 
of the peace was apprehended. The 
Police thereupon reported that the peti- 
tioner was a new Tahsildar of the estate 
and that he might be proceeded against, 
Thereupon the Magistrate drew up the 
present proceeding against the petitioner 
which runs as follows: 

“Whereas I am satisfied from Police 
report dated7th April, 1928, submitted by 
the officer-in-charge of Manihari P. S. that 
Bk. Amanat Ali Tahsildar of Patni P. 8. 
Manihari is likely to commit a breach of 
the peace or disturb the public tranquillity 
or to do any wrongful act which may 
occasion a breach of the peace or distrub 
the public tranquillity within the local 


. limits of the jurisdiction of this Court 


by attempting to interfere with the land of 
the first party (Raghunandan, Missir) I, 
therefore, hereby order Sk, Amanat Ali 
Tahsildar to appear before me in person 
on the forenoon of 20th June, 1928, and 
show cause why he should not be ordered 
to execute a.bond of Rs. 250 with two 
sureties of the equal sum each for ‘keeping 
the peace for a period of one year only." 
The petitioner moved the Sessiong 
Judge against the order of the Sub-Divi- 
sional Officer directing the institution 
ofthe proceeding under s. 107, Oriminal 
Procedure. Gode, against him and the 
learned Sessions Judge disposed of the 
application on lst September, 1923, The 
order of the learned Sessions Judge shows 
that although he rejected the application, 
he has gone very fully into the matter and 
has made*certain observations which sug- 
gest that ‘in his” view the Magistrate 
should review his decision to continue 
the proceeding against the petitioner 
uader s, 107, Griminal Precedure Code. In 
my Opinion there is ample material in the 
judgment of the. learnea Sassions Judge 
to show that a proceeding under s. 107, 
Criminal Procedure Code, is not quite ap- 
propriate in the circumstances of the 
present case. Thereis, no doubt, that there 
isa keen dispute about certain lands in 
Baijnathpur Diara aud that the principal 
parties to the dispute are Sukhraj Roy and 
Raghunandan Missir. In a case like 
this the proper procedure would have 
been to institute a proceeding under s. 
145; Oriminsl Procedure Code, and “tə 
decide the dispute as to ‘possession rica 
for all.so far as the Criminal Osurt is con- 
cerned. The learned Magistrate, however, 
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has ,not adoptéd that course, Another 
eourse which was-open to the Magistrate 
was to proceed under s. 107, Criminal Pro- 
cedure Code, against both the parties to 
the dispute and to bind down the party 
who was proved to benot in possession of 
the land. The'learned Magistrate, however, 
has chosen to proceed in this case only 
against the Tahsildar of one of the parties, 
namely, Sukhraj Roy. Besides in the 
proceeding under s. 107, that has been 
drawn up in this case; he has only repro- 
duced the language of s. 107, . Oriminal 
Procedure Code, without specifying in what 
way and with reference to what matter 
the petitioner was likely to commit a 
breach of the peace and in what way he 
was likely to do a wrongful act which 
might occasion a breach of the peace, It 


is not difficult to see that a vague 
proceeding like this cannot pe sup- 
ported. ' 


"i would, therefore, having regard to 
all the circumstances of ihe case, set 
aside the order of the learned Sub-Divi- 
sional Officer dated Ist June, 1428, direct- 
ing a proceeding under s. 107, to be 
drawn up against the petitioner and quash 
' the proceeding. . 

I, may, however, observe that if the 
Magistrate is satisfied at any time that 
there is an apprehension of.a breach of 
the peace arising out of the. dispute with 
regard to the land in question the proper 
course for him would be to institute a 
proceeding under & 145, Oriminal Pro- 
cedure Code, or to proceed under s, 107, 
Oriminal Procedure Code, against both the 
parties. i 


A. | : Order set aside, 
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the Shiah and Maliki Muhammadans, do not ree 
cognise the validity of such a divorce. [p. 547, col. 9.] 

A divorce becomes irrevocable after it has been 
pronounced thrice. (p. 550, col. 2] 

According to tke Hanafi Law a divorce pro- 
nounced when the wife is notin a state of purity 
is not invalid. fp. 551, col 1.1 

Even if the state of purity isoneof the neces» 
sary conditions of & valid divorce, where a husband 
wants:to prove that a divorce pronounced by-him 
is -not valid on this ground, the onus of proving that 
the. wife was not in a state of purity is on the 
husband. [p. 551, col. 1] i 


Lettera Patent Appeal from a judgment 
of Hs Justice Wort, dated the. 20th April, 
1928, ' 

Saiyid Nooruddin, for the Appellant, 

Mr. A, H. Fakhruddin, for the Respond- 


ents. 
JUDGMENT. 

Fazl Ali, J.—This is an appeal under 
the Letters Patent from the judgment of 
Wort, J., in an appeal from appellate 
decree in a suit for restitution of conjugal 
tights. The case of the appellant who was 
the plaintiff in thesuit was, that Musammat 
Ayasha one of the defendants, was his 
lawfully wedded wife, that on 27ih June, 
1923, she left the house of the appellant 
in his absence and went away to her 
parents, and thaton 28th June, 1923, the ap- 
pellant went to the house of defendants 
Nos. 2 and 3 to bring defendant No. 1 back 
but the latter was not allowed to return 
to the plaintiff, Thereupon the appellant 
filed a petition under s. 552, Criminal 
Procedure Code, on 29th Juné, 1923, in the 
Oourt of the District Magistrate at Mon- 
ghyr against defendant No. 2 and a notice 
was issued to him; but ultimately the Dis- 
trict Magistrate rejected the application, 
holding that there being a matrimonial 
dispute between the parties no action could ` 
be takenvunder s. 552, Oriminal Procedure 
Code. The main defence in the case was 
that defendant No. 1 (Musamiat Ayasha) 
had been divorced by the appellant on 16th 
June,1923, and, therefore, the appellant 
was not entitled to sue for the restitution 
of conjugal rights. 

The learned Munsif who tried the suit 
disbelieved the defence story and decreed 
the suit holding that no divorce had actu- 
ally taken place. Thereupon the defend- 
ants appealed tothe District Judge who 
reversed the decision of the Munsif and 
dismissed the suit, holdingthat the plaintiff 


“having irrevocably divorced his wife could 


not succeed in a suit for the restitution 
of conjugal rights. The plaintiff then ap- 
pealed to the High Court, and the appeal 
was heard and diBposed of by Wort, J.s 
who elaborately dealt with the points raised 
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by the appellant before him and agreed 
with the lower Appellate Court that Musam- 
mat Ayasha had been legally divorced by 
the appellant and that the divorce was ir- 
revocable. 

The appellant has now preferred an ap- 
peal under the Letters Patent, and the 
main points urged: before us on his 
behalf are: (1) that the divorce relied on 
by the defendant was nota valid divorce 
according to the Muhammadan Law (2), that 
in any case it should be held that the di- 
vorce was a revocable one and (3) that 
the appellant had in fact revoked this di- 
vorce by his conduct in going to the house 
of his wife's parents on 26th June, 1923, 
to take her back and in filing an applica- 
tion under s. 55’, Criminal Procedure Code 
before the District Magistrate on 29th June, 
1923. 

The parties in this cas» are governed 
by the Hanafi Law, and the finding of fact 
behind which the appellant cannot go is 
that on 15th June, 1923, the appellant made 
three declarations of talaq one atter another; 
or, in other words, he pronounced a triple 
divorce on one and the same occasion. 
This form of talaq has been in vague among 
the Hanafi Muhammadans for a very long 
time and.is technically known as talaq ul- 
bidat, an expression which literally means 
an innovated form of divorce, but which 
has been generally translated in the text 
books on Muhammadan Law as “a heretical 
sinful or irregular. form of divorce.” It 
may be mentioned that broadly speaking 
two kinds of talaqare in vogie among the 
Hanafi sect of Muhammadans, (1) talaq us- 
sunnat and (2) talaq.ul.bidat. The two 
expressions: have been explained by Mr. 
Ameer Ali as follows: f 

“The talaq-us sunnat is the divorce which 
is effected in accordance with the rules 
laid down in the traditions (the sunnat) 
handed down from the Prophet or his prin- 
cipal disciples. Itis,in fact, the mode or 
procedure which seems to have been ap- 
proved of by him at the beginning of his 
ministry, and is, consequently, regarded as 
the regular or proper and orthodox form of 
divorce, The talaq ul bidat, as its name 
signifies, is the heretical or irregular mode 
of divorce, which was introduced in the 
second century of the Muhammadan era. 
It was then that the O nmeyyade monarchs 
finding the checks imposed by the 
-Prophet on the facility of repudiation in- 
terfered with theindulgence of their caprice, 
endeavoured to find fn escape from the 
strictness ofthe Jaw, and found in the 
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pliability of the Jurists a loophole to effect 
their purpose.” 

Mr, Ameer Ali further goes on to explain 
that talag us sunnat is either ahsan or hasan 
and says: 

` "In the talaq-us-sunnat pronounced in the 
ahsan form, the husband is required to 
submit. to the following conditions, viz.: 
(a), he must pronounce the formula of 
divorce once, in asingle sentence; (b) ha 
must do so when the woman is in a state 
of purity (tahr), and there is no bar 
‘to connubial ‘intercourse, nor has there 
been any during that state; and (o) 
he must abstain from the exercise of con- 
jugal rights, after pronouncing the for- 
mula, for the space of three tahrs... 
In the hasan form, the 
husband is required to pronounce the for- 
mula-three times during three successive 
tahrs, namely, three periods of purity of the 
wife. When the last formula is pronounc- 
ed, the talag or divorce becomes irrevoc- 
able.” j 

Now, it is urged by Mr. Nooruddin who 
appears for the appellant that a divoroe 
in the ahsan or-hasan form, or, in other 
words, a divorce in the form and under 
the conditions sanctioned by the sunnat 
or the holy traditions is the only effective 
form :of divorce under the Muhammadan 
Law, and that we should hold that a talak 
(divorce) pronounced in the bidai or heretical 
form is not at allbindingor valid under 
the Muhammadan Law. | 

Itis true that the Shia and the Maliki 
sects of, Muhammadans do not recognize 
the validity of the talag-ul-bidat, but the 
whole trend of authorities on the Hanafi 
Law is against the contention raised by 
the learned Vakil in this case. 
of Hedaya. says in Chap. I of his book 
which relates to divorce: i 

“Divorce is of three kiada;—first, the ahsan, 
(most laudable);—second, the hasan or laud- 
able (which are the distinctions of the talag- 
us sunna), and third, the bidator irregular 
Lidia dadeedeus ears o Es cese talug-ul-bidat or irregu- 
lar divorce, is where a husband repudiatea 
his- wife by three divorces at once,—(i. e., 
included iu one sentence), or, where he re- 
peats the sentence separately, thrice with- 
in one tahr, and if a husband give threa 
divorces in either of those ways the three 
hold good, but yet the divorcer is an offender 
against the law............ ”(Hamilton’sjHedaya, 


2ad Edition, pages 72-73. It is further 
mentioned in Hedaya tkat Shafai hag 
said that all these three descrip- 


tions of divorce (viz, ahsan,” hagán, and 


The author . 
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bidat) are equally unexceptionable and 
legal. In Fatawah Alamgiri also talaq is 
said to be of two kinds, (1) talag-sunna 
and (2) talag-bidat and the validity of 
` either ferm is fully recognized (Vol. 2, 
"page 52) See also Raddul-Muhtar Vol. 2, 
pages 492-93 and 582-85, (Tahtevi, Vol. 2, 
page 175). The same is the view put forward 
in the modern treatises on Muhammadan 
Law. (See Baillie’s Digest of Muhammadan 
Law,pages 205-07; Ameer Ali's Muhammadan 
Law, 5th Edition, page 136; Tayabji's Princi- 
ple of Muhammadan Law, 2nd Edition 

pages 215-19, Abdur Rahim's Institutes of 
Mussalman Law, page 141). ` f 

The view that talag-ul-bidat is one o 
the recognized and binding forms of divorce 

among the Hanafi Muhammadans is not 
confined to a number of Jurists only but 
has received ample support from a series 
of judivial decisions also, 

In the case of Furzund Hossein’ v. Janu 
Bibee (1) the question arose whether the 
mere pronourcing of talag three times by 
the husband without its being addressed 
to any person was sufficient to constitute a 
valid divorce according toMuhammadan Law 
and although the learned Judges decided 
that the wordsbeingnot specifically address- 
ed to the wife, no valid divorce had ‘been 
effected, yet, at the same time, they observ- 
-ed thatit th» formula of divorce prescrib- 
ed in Muhammadan Law books has been 
really pronounced by the plaintiff, the view 
of the Muhammadan Law taken by the Court 
of Appeal (that a complete divorce had been 
effected) is probably right." 

In thecase of Inre Abdul Ali Ismailji 
(2) the learned Judges held as » follows: 

“Talag-ul-bidat or irregular divorce 
which is effected by three repudiations at 
the same time, appears from the authorities 
to be sinful, but valid, and it was recogniz- 
ed as valid by this Oourt Inre Kasam 
Pirbhai (3)." 

. In Sarabai 7. Rabiabai (4) (at page 544*) 
Bachelor, J., who decided that case observ- 
ed as follows: - 

“There can be no doubt that a talag ul- 
bidat or. irregular divorce, is good in law, 
though bad in theology.” 

In Asha Bibi v. Kadir Ibrahim (5) (at page 
23T) the husband was found „to have used 

(1) 40, 588, 

2) 7 B. 180, 

(8 5 B. H. O. R. 95 Cr, 

(4) 30 B. 537; 8 Bom. L. R, 35, 

E 5 i Ind. Oas. 730; 33 M. 22; 6 M, L.T. 295; 20 M, 
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the following expressions in the presence 
of his wife's father in pronouncing the 
talaq: : 

“This is the talag to your daughter; This 
is the talaq to your daughter; This is the 
talag to your daughter. Talaq ,onee, 
talaq twice, talag thriċe, ete., eto. and 
it was held by Abdu; Rahim and Munro, 
JJ., that the words of repudiation, though 
not addressed directly.to the wife, con- 
stituted a vlid divorce according to the- 
Hanafi Law. 

In the case of Ameeruddin v. |Khatoon 
Bibi (6) which was decided by Rafique and 
Piggot, JJ., the learned Judges had to 
deal with the very arguments which have 
been advanced before usin this case and, 
they disposed of them as follows: f 

“We do not think that the contention for 
the appellant should prevail. It is true that 
the sunna or the traditions sanction only two 
modes of divorce, 4. e., ahsan and hasan but 
eversince the second century of the Muham- 
madan era the bidaior sinfulor irregular 
form introduced by the Jurists, which is ad- 
mittedly inconsistent with thetraditions, has 
been also recognized as a valid mode of repu- 
diation, Mr. Ameer Ali on whose book 
great stress is laid | nowhere says that 
divorce pronounced in the bidai form is 
invalid and should not be given effect to. 
Such a divorce has been upheid in Courts in 
this country. We would refer to the case of 
In re Abdul Ali Ismailji (2)........... 


“The learned Counsel for the appellant 
wants us to take a different view. He says 
that the point has never come up before, and 
has never been decided by, this Court and 
that we are not bound to follow the Bombay 
case. We should follow and enforce Muham- 
madan Law as itis and not asit has been 
improved upon and added to by the Jurists 
at the instance of the Ommey yade monarchs. 
Wethink that it istoo late in the day for 
the appellant to ask usto disapprove of 
anestablished practice which has been in 

ogue for centuries.” 

" Phe learned Judges further quoted the 
following passage from Mr. Tayabjis Mu- 
hammadan Lawto show that the bidai form 
of divorce is not only valid but is also the 
form of divorce which is most favoured in 
this country: 

"*Bya deplorable; though natural, develop- 
ment of the Sunni Law, it is the fourth and 
the most disapproved or sinful mode. of 
divorce (that is the bidai form) that seems 
to be most favoured'even by the law itself. 


(8) 90 Ind, Cas, 613; 39 4.371; 15, A L, J 272, 4 
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For, the requirements of the other mode 
being seldom attended to,itis generally 
assumed (on the principle that the intention 
of the parties must as far as possible be 
given effect to) that the fourth mode was 
intended to be employed, with the result 
not only that the formalities for the divorce 
are done away with, but even its effects are 
aggravated for, inasfnuch as the pronounce- 
mentis presumed to be in this mode, it is 
presumed to be irrevocable, It is indeed 
possible that the Sunni Jurists wished to 
inflict on a husband, who disregarded the 
requirements of s. 136 (that is, divorce ac- 
cording to the traditions) the penalty of 
rendering the divorce irrevocable, and there 
are indications that they considered it 
alwaysa favour to the wife to relieve her 
of the husband.” 


Thus it will be seen that talag-ul-bidat 
-has been in vogue at least since the second 
century of the Muhammadan. era and all 
the Muhammadan Jurists of the Hanafi 
School are unanimous thata divorce’ pro- 
nounced in this form is valid and binding. 
This view has also been upheld in a number 
of reported judicial decisions of the various 

_ High Courts of this country. Mr. Noor- 
uddin admits all this: but it is urged by 
him that the functions of the British Courts 
in administering the Muhammadan Law 
are more or less the same as the functions 
ofa qazi under the Muhammadan rule, 
and 't is contended by him that if we find 
that this form of divorce is not sanctioned 
by the laws of koran, it is our duty to 
declare that the divorce pronounced in the 
bidai form is not valid. The learned Vakil 
refers us in this connexion tos. 27, Regu- 
lation II of 1772, by which it was enacted 
that in all suite regarding inheritance, 
succession, marriage and caste and any 
other religious usages or institutions the 
laws of the Koraa with respect to Muham- 
madang, and: those of the Shastras with 
respect to Hindus shall be invariably 
adhered to. Now the Regulation has since 
been repealed ànd the enactment which is 
in force now is Act XII of 1857. Section 37 
of that Act: reads as follows : ; 


“Where in any suit or other 


. . proceeding 
itis necessary for a Civil Court 


to decide 


any question regarding succession, inherit-, 


ance, marriage or caste or aby religious 
usage or institution the Muhammadan 
Law in cases where the parties are Muham- 
madans and the Hindu Law where the 
parties are Hindus shall form the rule of 
decision, except in so far as such law has 
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by legislative enactments been altered ` or 
abolished.” 

Thus it will be seen that the term 
“Muhammadan Law" has been substituted 
in that enactment for the “laws of the 
Koran” and the term “Hindu Law” for the 
" Laws of the Shastras.” The change is not 
without significance because the term 
“Muhammadan Law” is certainly a wider 
term than the “Laws of the Koran” 
Nevertheless, the argument advanced in 
this case by Mr. Nooruddin would have 
been entitled to consideration if he could 
satisfy us that a divorce of the type said 
to have been pronounced in the present 
case has been expressly prohibited by the 
Koran. This is, however, not the case, 
The verses of the Koran which are 
pertinent to the question under enquiry 
are to be found in the second Surat of 
the Koran and have been translated as 
follows by Maulvi Muhammad Ali:s © 

“Verse 229. Divorce may be (pronounced) 
twice ; then keep (them) in good fellowship 
or let (them) go with kindness : and itis not 
lawful for you to take any part of what you 
have given them, unless both fear that 
they cannot keep within the limits of 
Allah; then if you fear that they cannot 
keep within the limits of Allah, there is 
no blame on them for what she gives up 
to become free thereby. These are the 
limits of Allah,so do not exceed them......... 

“Verse 230. So if he divorces her she shall 
not be lawful to him afterwards until she 


marries another husband, etc. etc.” 


Now, all the commentators are agreed 
that the words.“ a third time" should be 
read after the words ‘divorces her" in 
verse 230, and the verse means that 
ifthe wifehas been divorced thrice the 
divorce is irrevocable and the wife can- 
not lawfully return to the husband. This 
isso, because under verse 229 after the 
divorce is pronounced twice there is an 
option with the husband to keep or abandon 
his wife, and in order to complete the 
divorce he must pronounce it a third time, 
This is obvious from the use of the words ` 
“then in the aforesaid verse". After the 
divorce is completed by three pronounce- 
ments contemplated by verse 229, it 
becomes irrevocable under verse 230. The 
Shias and the Malikis have interpreted 
the three divorces referred to in these verses 
to mean divorces pronounced on three 
different occasions. There is, however, one 
school of commentators which has taken 
the view that the language uséd in the 
Koran is wide enough to include. cages in 


850 : 


Which the divorce has been pronounced 
thrice om thesame oecasion. Thusalthough 
it. may besaid that ofthe two views the 
one is notso broad and not so wellsup- 
ported by reason astheother, yet when there 
is a consensus of opinion among a large 
and influential section of theologians who 
hold that the words of the Koran are 
capable of the interpretation which sanc- 
- tions the bidai form of divorce and when 
we find that the bidai form of divorce has 
been in vogue among the Hanafi Muham- 
madans for so many centuries, it is pot 
for usto lay down that the interpretation 
which does not favour the bidai form must 
necessarily be preferred to the interpretation 
which favours it. Nor do I think we shall 
be justified in introducing a sudden and 
drastic change in what has been for gene- 
rations the accepted law of the Hanafi 
Muhammadans. I must, therefore, hold 
that talaq ul-bidatis a valid and binding 
form of divorce according to the law of the 
Hanafi and as such is binding upon 
the parties in this case. 


There is one more argument which was 
advanced by the learned Vakil for the 
appellant when dealing with the question of 
the invalidity of talaq-ul-bidat. It was urged 
by the learned Vakil that this from of talaq 
was not sanctioned by the holy traditions 
und he referred us to the following passage 
in Mr. Ameer Ali's Muhammadan Law, Vol. 
2,atpage 533: 


“It is reported that when once news was 
brought to him (the Prophet) that one of 
his disciples had divorced his wife, 
pronouncing the three talags at one and 
the same time, the Prophet stood up in 
anger on his carpet and declargd that the 
man was makinga plaything of the words 
of God, and made him take back bis wife." 

It was conceded by the learned Vakil for 
the appellant that it was the son of the 
second Caliph Umar who was concerned in 
the incident referred to by Mr. Ameer Ali. 
The full facts of this incident, however, 
have been given by the author of. Hedaya 
in the following passage under the heading 
"divorce pronounced during  menstrua- 
tion.” 

, “It is recorded that theson of Umarhaving 
divorced his wife during her courses the 
Prophet desired Umar to command his 
gon to take her back again. This shows 
that the divorce during the courses is valid, 
but that reversal in this case has been 
laudable.” - | . ' 
-It will, therefore, appear that at least 
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in the opinion of a number of learned 
theologians the divorce in the case referred 
to by Mr. Ameer Ali was reversed on the 
ground‘that it had been pronounced when 
the wife wasin a state of impurity. 

TThe next question raised by the learned 
Vakil for the appellant was that the divorce 
pronounced by the appellant in 
this case was a revocable one and 
should be held to have been actually 
revoked. According to the aforesaid 
verses a completed divorce by three pro- 
nouncements is irrevocable. The learned 
Vakil has failed to citea single authority 
which lays down in clear terms that a 
divorce in triple form is rajai (revocable) 
and not bain (irrevocable). On the other 
hand, all the authorities are unanimous 
that a divorce becomes irrevocable after it 
has been pronounced thrice. All that the 
learned Vakil can rely on in support of 
his proposition is the following passage 
in Mr. Ameer Ali's book on Muhammadan 
Law: 

“Al these schools allow revocation; that 
is, a husband who has suddenly and 
under inexplicable circumstances pronounc- 
ed the formula against his wife, may 
revoke any time before the three tahrs 
have expired. When the power of recan- 
tation is lost,the separation of talaq be- 
comes bain; whilst it continues, the talaq 
is simply rajai or revocable.” ee 

The same passage was relied on by the , 
learned Counsel who appeared for the ap- 
pellant in the case of Amiruddin v. 
Khatun Bibi (6) and the learned Judges of 
the Allahabad High Court in dealing 
with the arguments advanced in that case 
which were exactly the same as those 
advanced in this case, observed as fol- 
lows: 

“It is argued that the words ‘all these 
schools allow revocation’ mean that revo- 
cation is permissible in all modes of repu- 
diation. Weare unable to place that in- 
terpretation onthe words. Whatis meant 
by the words ‘all schools’ is all the 
schools of Jurists. A careful examination 
of the passage and of other passages pre- 
ceding and following it willshow that the 
learned author never meant that revoca- 
tion was permissible in all modes of re- 
pudiation. The opinion expressed in the 
passage under discussion has reference 
to revocable modes of divoree only. If 
the contention for the appellant were cor- 
rect, the word raja? (revocable) and bain 
(irrevocable) used by the Jurists with re- 
ference to modes of divorce would he 
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meaningless. All writers on Muhammadan 
Law, when dealing with the: subject of 
repudiation, speak of revocable and irrevo- 
able form of divorce: vide Ameer Ali, pages 
-536 and 537; Wilson, page 144; Tayabji, 
pages 132, ete. We areof opinion that.a 
husband has not got the option of revo- 
cation in alleases* The mannerin which 
.the defendant-appellant repudiated his 
wife wasbain. He made three pronounce- 
ments of divorce to heratthe same time 
in three separate sentences. The 
divorce he pronounced was thus irrevocable: 
vide Tayabji, page 141; Abdul Rahim’s 
Muhammadan Jurisprudence, pages 336and 
337; Baillie, page 207. He had, therefore, no 
option or revocation.” 
Iam in complete agreement with the 
reasoning employed by the learned Judges 
inthe case referred to and I hold that 
the divorce in the present.case having been 
. pronounced thrice became bain and irre- 
. Voeable. This being my view, it is not 
necessary for me to consider whether the 
conduct of the appellant subsequent to 
his having divorced his wife amounted to 
a revocation of the divorce or not. : 


The last point argued before us was 
‘that, as it is one of the necessary condi- 
tions of a valid and irrevocable divorce 
that the divorced woman should have been 
‘ina state of purity (tahr) at the time the 
divorce was pronounced, and as there is no 
evidence that defendant No, 1 was ina state 

: of purity, it must be held that the divorce 
was neither a valid nor an irrevocable 
divorce, The learned Vakil in urging 
this proposition asks us tohold that the 
onus of proving that Musammat Ayasha 
was in a state of purity was not on the 


: plaintiff but on the defendants in this ` 


case, and his contention isthat as no evi- 
dence was given by the defendants to prove 
the condition of defendant No. lone way 
ofthe other at the time of the alleged 
divorce it must be held that one of the 


pre-requisites of a valid and irrevocable - 
divorce has not been established. I am- 


‘afraid I cannot agree with the learned 
Vakil that the onus -of proving tahr 
(purity) was upon the defendants in 
this case, In thé first place according to 
the Hanafü-Law the divorce pronounced 
when the wife is not in a stateof purity 
is not invalid. Mr. Ameer Ali says: ~- 


"In the talaq-ul-bidat, the husband may 
pronounce the thre formule at one time, 
', whether. the wife be in-a state of tahr 
or not." BACC 


AYSHA. 551 


The same view has been put forward. 
in Hedaya in the following passage: 

"If a man repudiates his wife during 
her courses, it is valid; because, although 
divorée within the terms of the courses 
be disapproved, yet it is lawful, never- 
theless, as the’ disapproval is not on ac- 
count of anything essential, but merely 
because a divorce given during the 
- courses occasions a protraction of the iddat. 
This kind of disapproval, or interdict, 
is termed nihee-leghirehee and does not for- 
*bid legality, whence a divorce given during 
the courses is valid; yet it is laudable 
that the husband reversed it, as it is record- 
ed that the son of Umarhaving divorced 
his wife during her courses, the Prophet 
desired Umar to command his son to 
take her back again; which tradition shows 
that divorce during the courses is valid 
but that reversal is in this case laudable” 
(Hamilton in Hidaya, Vol. I, Book 4, Ohap. 
I, page. 74). : 

If this view is accepted then itis clear 
that the divorce was, in any case, valid 
and if the appellant wanted to show that 
it was liable-to be reversed owing to the 
divorce -having been pronounced when 
defendant No. l was in a state of im- 
purity, it was for him to prove that she 
was in that condition. Assuming, how- 
ever, that the state of purity is one of the 
necessary conditions of a valid divorce, 
even then the onus of proving that the 
wife was not in a state of tahr will, in 
.my opinion, in the present casebe on the 
‘plaintiff, if he wants to prove that the 
divorce, was not & valid one. In this case 
it was clearly stated in the written state- 
ment that a divorce had been effected 
accordirfg to the provisions of Muhammadan 
Law and the connexion between plaintiff 
and defendant No. 1 had ceased to exist. 
The facts found are that when the divorce 


- was pronounced it was accepted to be a 


good divorce by the parties and none of 
them raised the question that the wife was 
not in a fit condition to be divorced. 
Thus the present case seems to be governed 
by Illustration (b), s. 102, Evidence Act, 
and it was as incumbent on the plaintiff 
to. show.that the divorce wasnot valid on 
account of the impurity of the wife, as it 
would be incumbent on a party who wants 
to avoid a contract on the allegation that 
one of the parties to the contract was a 
minor orof unsound mind, to prove the 
fact of minority or unsoundness,. In .any 
case we find that the plaintiff never. as- 
serted in the ‘Court of trial that the 


t 
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impurity of the wife nor has he made Kulwant Sahay, J.—The facts relat- 
the slightest’ attempt to elicit this fact by ing to the suit, hin: has given rise to the. 


means of cross-examination from Musam- intiffs. are short] 
mat Ayasha (defendant No, present appeal by the plaintiffs, ar y 


: : 1) orany other as follows: Defendant No. 2, Sridhar 

‘witness for the defendants, and we cannot, Upadiva aid his father, Dharadhar 

- ‘in the absence of any evidence, assume Upadhya who were members of a joint 

‘that the divorce was pronounced when . Mitakshara family, owned eight annas 

“ths ‘wife was not in a State of purity, makadami interest. in*mouza Mulsingh 

-Thus all the contentions raised in this bearing Touzi No. 921 of the Balasore Col- 

‘Case on bebalf of the appellant have failed, Jectorate. On leth March, 1899, Dharadhar 

sane ue appeal must be dismissed with and his son, defendant No. 2 executed a 

] ; : mortgage in respect of this eight annas 

Courtney-Terrell, C. J.—I agree, * na lada pieds in favour ot Udhab 

i Jwala Prasad, J.—I agree, — Chandra Pothal for Rs, 1,000 the due date 

LAM ^ Appeal dismissed, of payment being one yearfrom the date of 

c ~. the execution of the mortgage. On 30th May 

. 1910, the defendant No. 2 executed anothar 

mortgagein favour of Kalicharan Panda, 

who was originally defendant No, 1 in the 

present suit and on whose death during the 

pendency of the suit his heirs, defendants 

PATNA HIGH COURT. Nos.l to 1 cha, were substituted, in respect 

'OuvıL ApPrAL No. 8 or 1927, ' ofa four annasshare in the makadami inter- 

November 29, 1928. est for Rs. 700, On 24th October, 1924, de- 

Present:—Mr. Justice Kulwant Sahay. fendant No. 2sold four annas of his maka- 
and Mr, Justice Macpherson. 


dami interest to the plaintiffs for a sum of 
; SADHUPRASAD BIDYADHAR Rs. 4,000 with an assurance that this share 
MAHAPATRA AxpANOTBER—PLAiNTiFFS— wasfree from encumbrance. Prankrishna 
: © ` APPELLANTS ` Pothal, the nephew and heir of Udhab 


versus Ohandra Pothal, the mortgagee under the 
HARIKRISHNA PANDA AND 0THERS— mortgage of 1899, instituted a suit on the 
'  DRFENDANTS—RESPONDENTS foot of his mortgage and obtaineda' decree 
AL be Aol ee pun Qportgages—Decree on on 24th June, 1912. In this suit P atioharag 
7107 mori e without $mpleadin wisne f - 
E Payment of decree debt T Pipe ABO iai Panda, the seg hie eres PA ded nen 
Purchaser's right to. contribution from puisne mort. mortgage of 1910, was not impleaded 
gages—Limitation—Tr'ansfer of Property.Act (IV of party. The decree obtained by Prankrishna 
1882), s. 82. Paca btai d " Pothal wason a compromise for Ra. e 
ere à prr origagee obtains a decree on hi 1 1 ithi 
mortgage without impleading a puisne nfortgagee as which Mars be paid dd a 
» party and a person interested in the mortgaged Payment, however, was not m: S 
property pays off the decree to prevent the sale of 10th February 1914, a final decree for sale 
The pU Me paon eee ak payment can was made in favour of Prankrishna Pothal. 
“make the subsequent mortgagee liable to tri À hi 
-only if there was a subaistina liability 5h thé tania nr was taken A 2 Es d 
of the [first mortgage as against the subsequent but not Ing was realized. 
mortgagee on the date of payment. Ifon this date February, 1925, Ganga Narayan Pothal 
the claim upon the prior ‘mortgage was barred by the and others, the sons of Prankrishna, who 
neste is iia pot andes ear mortgegee had died in the meantime, assigned the 
ains < a ASi 
Sah saged to him TAROT. be sold for the peel decree to Probodh Chandra Rai, defendant 
` due on the prior mortgage, lp. 553, col. 2.] No, 3,and defendant No, 3 as assignee of 
„Mahomed Ibrahim Hossein Khan v. Ambika Pershad the decree, took out execution and advertised 
e ed on. Lachwi Narain Das v. Hirdey Narain the eight annas makadami interest, mich 
-Ohagandas v. Gansin D, Jagat i was ihe property mortgaged in the bon 
Hussarn (2)and Sukhi * ui Safdar’ Khon ae of 1899 forsale and 15th July, 1925, was 
distinguished. ' fixed for the sale. The plaintiffs who were 
Appeal from a decree of the Sub- the ^ purchasers under the deed of 
Judge, Outtack, dated the 11th March, 1-97. 94th October, 1924, paid off the entire 
Messrs. J. N. Bose, B. < Ray and decretal amount and thus saved the 
Mahapatra, for the Appellants. _ l mortgaged property from sale. In the 
Messrs. S. C. Chatterji and S, C. Chakra- meantime Kalicharan Panda had obtained 
"verty, for the-Respondente. .. ‘.@ mortgage decree for sale of the four annas 


t 
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. Bhare which had been mortgaged to him on 
30th May, 1910, and in execution of that 
decree the four annas share -was sold and 
purchased by Kalicharan Panda on 15th 
January, 1924, and possession was delivered 
to him on 21st May 1925. The plaintiffs in- 
stituted the present suit on 25th November, 
1925 claiming contgibution in respect of 
the amount paid by them to save the 
eight annas makadami interest from sale 
in execution of the mortgage decree on the 
foot of the first mortgage of 1899. They 
claimed one half of the amount paid by 
them with interest thereon from Kalicharan 
Panda, defendant No. 1 and the other half 
from his vendor, defendant No. 2. 

The defence of defendant No. 1 was that 
as he had not been made'à party'to the suit 
on the first mortgage he was not bound by 
the decree and that the claim to enforce the 
first mortgage in 80 far as he was concern- 
ed was barred by limitation and, therefore, 
there was noliability upon bim to pay the 
money due on the first mortgage on the 
date the plaintiffs made the payment and, 
therefore, he was not liable to eontribute 
towards such payment. Defendant No.2 
raised a defence to the effect that the 
plaintiffs purchased with the knowledge 
and subject to the prior encumbrances, and 
therefore, defendant No. 2 was not liable to 
contribute. 

The learned Subordinate Judge decreed 
the suit as against defendant No.2 but 
dismissed it as against defendant No. 1. 
The plaintiffs have, therefore, come up to 
this Court in appeal as against the decree 
of the learned Subordinate Judge dismiss- 
ing their claim against defendant No. L. 

It has been contended on behalf of the 
plaintiffs-appellants that Kalicharan Panda 
was liable to contribute inasmuch as a 
decrce had been obtained on the foot of 
the prior mortgage and falthough he was 
not made aparty to the suit on the prior 
mortgage, still there was liability -upon 
him as a subsequent mortgagee to satisfy 
the decree. It is next contended that if 
the liability under the mortgage could not 
be enforced, still the plaintiffs were entitled 

.toclaim reimbursement a8 against defend- 
‘ant No. 1 inasmuch’as they had made pay- 

‘ment of a debt which defendant No. I 
was liable to pay. In my opinion neither 
of these contentions is sound. A subsequ- 
ent mortgagee is not bound by a decree 
obtained on the foot of a prior mortgage 
if he is not made a party thereto and the 
decree cannot be enforced to his prejudice 

,When'it was obtained in hig absence, If 


p 
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the prior mortgagee intends to enforce 
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his prior mortgage as against a subsequent 
mortgagee, it is incumbent upon him to 
make him a party to the suit. Ifa person 
interested in the mortgaged property pays 
off the decree on the .prior mortgage in 
order to save this property from sale, he 
can make the subsequent mortgagee liable 
to contribute only if there was a subsisting 
liability as against the subsequent mort- 
gagee on the date ofsuch payment. Ifon 


-this date the claim upon the prior mort- 


gage is barred by the Statute of Limitation, 
itis clear that the subsequent mortgagee 
cannot be proceeded against and the pro- 
perty mortgaged to him cannot be sold in 
execution of the decree on the prior mort- 
gage. MAS . 

In the present case the plaintiffs satisfied 
the decree on the basis of the mortgage of 
1899 on 15th July, 1925. The due date 
fixed in the bond of 1899 was one year. 
The period-of limitation to enforce that 
bond, therefore, began to run from 18th 
March 1900, and the claim to enforce the 
mortgage of 1899 became barred on the 
expiry Of 12 years from 18th March, 1900. 
In July, 1924, when the payment was made 
by the plaintiffs there was no claim subsist- 
ing upon the mortgage of 1899. Defendant 
No. 1, therefore, was under no liability to 
pay the mortgage of 1:99. The liability 
had been extinguished by lapse of time 
and the plaintiff by making payment of 
the decree on the foot ofthe first mortgage 
were in no way benefiting defendant No. 
1. It is thus clear that the plaintiffs cannot 
enforce a charge upon the four annas 
purchased. by Kalicharan Panda in execu- 
tion of a decree upon a subsequent mort- 
gage. They cannot also claim a reimburse- 
ment as against Kalicharan Panda because 
there was no liability upon Kalicharan 
Panda to pay the decree and the payment 
made by the plaintiffs was not for the 
benefit of Kalicharan Panda or his heirs. 
It is thus clear that the plaintiffs have no 
remedy in so far as defendant No, 1 and his 
heirs are concerned. 

A number of cases have been cited by 
the learned Advocate for the appellants but 
none of them applies to the facts of the 
present case, Chagandasv. Gansing (1) was 
a case in which the plaintiff had made 
payment in order to save-his share from 
sale within the period of limitation to 
enforce the mortgage, and, therefore, the 
owner of the other portion of the mortgaged 


(1) 30 B, 618, ; PN " 
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property, who had not been made a defend- 
ant in the mortgage suit, was liable to 
contribute towards the payment which was 
made by the plaintiff. | 

In Jagatnarain v. Qutub Hussain (2), it 
does not appear that any question of limita- 
tion was raised and the payment was pre- 
sumably made withinthe period of limita- 
tion. In Sukhi v. Ghulam Safdar Khan (3), 
the suit was by a subsequent mortgages and 
it was held that as she was not made a party 
to the suit on the basis of the prior mort- 
gage she was entitled to redeem. It wasa 
converse case, where the subsequent mort- 
gagee, not made a party tothe suit ona 
prior mortgage, sought to redeem the 
prior mortgage, and not a casein which 
a liability was sought to be enforced against 
the subsequent mortgagee. 

In Mahomed Ibrahim Hossein Khan v. 
Ambika Pershad Singh (4) it was held that 
the right to enforce the prior zarpeshgi of 
1874 was barred by Art. 132, Limitation Act, 
and the suit which gave rise to the appeal 
before their Lordships of the Privy Oouncil 
to enforce the rightsof priority under the 
zarpeshgi of 1874 not having been institut- 
ed within 12 years from the date when the 
money under that deed became re-payable 

in 1887 was barred by limitation. This case 
` gupports the respondents in the present 
appeal, In the present case also the claim 
to enforce the mortgage of 1833 was barred 
by limitation on the date .of the present 
guit and, therefore, it could not be enforced 
as against defendant No. 1. | 

The factein Lachmi Naraia Das v, Hirdey 
Narain(5) were somewhat similarto the 
facts of the present case.: There also the 
second mortgagee was not made a party to 
the suit on the first mortgage. The second 
mortgagee obtained a decree upon his 
mortgage without impleading the prior 
mortgagee. The decree of the prior mort- 
gagee was earlier in date, but the subsequ- 
‘ent mortgages had the properties sold under 
his decree and purchased them himeelf 
and took possession, Subsequently the 
prior mortgagee took out execution of his 
decree and put the property to saleand 


2) 2 A. 807. f 
t 65 Ind. Cas. 151; 43 A. 469; (1921) M. W. N. 445; 
34 L. Wi 162; 26 C. W. N. 273; 42 M. L. J 15; 30 M. 
L. T. 175; 24 Bom. L. R. 580; A. I. R. 1922 P. O. 11; 48 
. 4.485 (P. C). : 
: (4) 14 hd Coa. 498. 39 C. 527; 39 I. A. 68; 11 M. L. 
m. 965; (1919) M. W, N 367; 9 A. L.J. 332; 14 Bom. 
L-R. 280; 16 C. W. N. 505; 19 0. L. J. 411; 22 M. L. 
3:408 (P.O), 
(5) 97 Ind, Oàs. 4; 24 A. L J, 061; A.I. R. 1926 AU. 
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“cultivated lands. 
‘event ofthe rent beings paid till the term of the 
„lease, ‘after the expiry of the term the settlement 
‘would be made at a proper increased rent for & 
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purchased it himself. He, however, could 
not obtain actual possession and he brought 
a suit for possession against the second 
mortgagee offering him the option to 
redeem. Atthe date of this suit the claim . 
of the plaintiff to enforze his frst mortgage 
had become barred by limitation, and it 
was held that the eplaintiff not having 
impleaded the defendant, his decree was 
not binding on the latter, and his suit must 
fail, as he could neither enforce his mort- 
gage, nor could the defendant be compelled 
to redeem against his Will. This case 
applies to the facts of the present case, and 
it is clear that there was no liability upon 
defendant No. 1 or upon his heirs to satisfy 
the decree on the basis of the first mort- 
gage on 15th July, 1925, and, therefore, the 


' plaintiff, who made a payment in satisfac- 


tion of that decree on that date, is not 
entitled to claim contribution or enforce 
any charge in so far as the four annas share 
of defendant No. lis concerned. The 
decision of the learned Subordinate Judge 
is right and this appeal is dismissed with 
costs, 

Macpherson, J.—1 agree. 

A. Appeal dismissed. 


PATNA HIGH COURT. 

CrivinL APPEAL No. 1277 or 1926. 
December 4, 1928, 
Present:—Mr. Justice Das and Mr. 

: Justice Ross, 
KAMAKHYA NARAYAN SINGH 
—PLAINTIFF—ÀPPELLANT 
yersus 
BECHU SINGH AND ANOTHE&— 
DEFENDANTS— RESPONDENTS. 
Landlord and tenant—Lease for term of years— 
Covenant for renewal at increased rent—Status of 
tenant Acquisition of occupancy rights—Landlord's 
right to eject. $ 
A covenant in a thica lease for renewal at the 
expiry of the lease at an increased rent does notin 
itself import any idea‘ of permanence. 
A tenant holding under a thica lease containing a 


valid covenant not to claim raiyati right cannot 


acquire occupancy rights so long ag the lease con- 
tinues. 

A lease from 1914 to 1923 Sambat demised for the 
year 1914, 25 bighas of land and for 1915 to 1923 
the entire mauza including the cultivated and un- 
lt was covenanted that in the 


certsia torm with ihe aame leaseo and mo other 
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Tha lease was renewed several times witha coven- 
ant that the tenants should not claim occupancy 
rights andin the Record of Rights the tenants were 
entered as bemiadi thicadars. In a suit for ejectment 
the tenants pleaded that they had acquired occu- 
pancy rights: , 
Held, that the lease was not a cultivating lease in 
respect of the 25 bighas; that there was only a 
single lease for the whole village and that the 
tenants ware merely temure holders holding under a 
lease for a term of years and acquired no occupancy 


rights. 

“Appeal from a decree of the Dis- 
trict Juizs, Hazwibiga, dated the 25th 
May, 1315. | 

Messrs, Sultan Ahmad and S. M. Mullick, 
for the Appellant. 

Messra. L. P. E. Pugh and B, C. De, 
the Respondents. 


JUDGMENT. 

‘Ross, J.—This is an appeal against the 
‘decree of the Judicial Oommissioner of 
Ohota Nagpur, substantially reversing a de- 
cision of the Subordinate Judgein a suit 
brought by the plaintiff-appellant for a de- 
claration that the defendant-respondents 
are not entitled to retain possession of 
Mauza Khuntikewal Khurd and for eject- 
ment and mesne profits. The Subordinate 
Judge gave the plaintiff a decree; and this 
was contested before the Judicial Gommis- 
sioner only in respect of certain raiyati 
lands, the original claim of the defendants 
to the entire village having been given up, 
and it was with respect to these raiyati 
lands that they were successful in that 
Court. The question in appeal is as to the 
status of the defendants in respect of these 


for 


lands which they claimed to be their raiyati 


lands. 

The earliest document on the record i3Ex. 
O, & lease executed inthe year 1857 by 
Raushan Lal, the jagirdar under the 
Ramgarh Raj in favour of the defendants’ 
predecessor, Chaudhuri Ramnath Singh. 
This was a lease from 1914 to 1923 Sambat 
and demised for the year 1914, 25 bighas of 
land and nine mahua trees and, for 1915 to 
1923 the entire mauza including the 
cultivated and uncultivated lands. It was 
stipulated that the lessee should cultivate 
the village, keep the tenants contented, 
settle himself and cause tenants to settle 
therein; and it was further covenanted that 
in the event of the rent being paid till the 
term of the lease, after the expiry of ‘the 
term the settlement would be made ata 
proper increased rent for @ certain term 
with the same lessee and no other. In 1873 
Raja Ram . Narayat Singh obtained the 
Ramgarh Raj by a suit and in 1877 hemade 
a khorposh grant of Mauza Khuati Kowal 
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to his youngest brother Hit Narayan Singh 
who died without heirs in 1913. On the 


death of Hit Narayan Singh, the village 


was resumed and the question is whether 
the resumption entitles the plaintiff to 
enter on the lands now in suit. In 1883 
there was a suit for rent brought by Hit 
Narayan Singh against the defendants’ 
predecessor. There was an issue in that 
suit as to the defendants’ right in the 
village and the Court held against their 
raiyati title. Butit was conceded that this 
decision is not res judicata, because the 
Rent Suit Deputy Collector who decided 
that suit had no jurisdiction to entertain 
the present suit. It may be mentioned 
that that suit was brought for rent due 
under a lease for a term offive years from 
1936 to 1940. In 1884 a kabuliyat was 
executed by the defendants’ predecessors 
in favour of Hit Narayan Singh for a term 
of five yearsin which it was stipulated that 
they would not put forward any claim to 
kharwat, khutkatti, sujwat or raiyati jote 
after the term of the lease. In 1895 a lease 
was granted to one Lutbaran Singh for a 
term of five years who in his turn granted 
a sub-lease to the defendants’ predecessor. 
This lease contained a similar clause dis- 
elaiming raiyati rights. In the Record of 
Rights in 19:5 the defendants’ predecessor 
was entered as bemiadi thicadar, In 1917 
the Raja obtained arent decree and there- 
after served notice to quit. 

The learned Judicial Commissioner has 
referred to the final report on the settle- 
ment operations in the District of Hazari- 
bagh, paras. 185, 189 as to the meaning of 
the term "thicadar" ; but itis not clear 
what relevance this has to the present case 
in view of the finding of the Subordinate 
Judge, which has not been dissented from 
by the Judicial Commissioner, that the 
defence that the village had been reclaimed 
by the defendants’ ancestor was untrue. 
There is no question in this case ofa 
village headman or of a reclaiming lease, 
Exhibit C isa plain and ordinary thica 
lease; and I do not agree with the learned 
Judicial Commissioner in his view that this ` 
lease expressly contemplates permanency of 
tenure. On the contrary, it is only a lease 
for a term of years with acovenant for 
renewal at an increased rent; but that in 
itself does not import any idea of per- 
manence. Learned Counsel for the respond- 
ents referred to the fact that although 
there have been several leases for terms of 
years between 1857 and the-present day, 
there were long periods when the defend- 
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ants or théir predecessors were in possession 
without a lease, as for instance from 1839 
to 1895 and from 19Ul to 1923. It is not 
disputed that during these periods they 
were liable for rent at the rate inthe last 
lease; and they must be taken to have been 
holding over on the same terms as the lease 
~ contained. 

The learned Judicial Commissioner has 
taken the view that the lease of 1857 was a 
cultivating leasein respect of 25 bighas 
and that this was the nucleusof the present 
‘holding of 16s bighas; but how the 25 

"'bighas developed into 168 bighas there ‘is 
nothing to show. The Record of Rights 

- does not record the defendants as occupancy 
raiyats in respect of 168 bighas; on the con- 
trary it records them as bemiadi thicadars. 
Now the plaintiff has shown the origin of 
this tenancy in 1857 and that it was a miadi 
tenancy for a term of years. In my opinion 
it is not à true construction of Ex. O to hold 
that it is a cultivating lease in respect of 
25 bighas. Itisasingle lease for the whole 
village; and the right that is conferred over 
the 25 bighas in 1914 Sambat is the same 
as the right which i is conferred over’ the 
whole village for therest of the term. It 
is, in my opinion, a pure tenure and,in 
fact, this is the view which waa taken in 
the Rocord of Rights. Exhibit O does not 
entitle the defendants to hold as raiyats 
and consequently they could not acquire 
occupancy rights so long as the lease 
continued: Thomas Savi v. Punchanun 
Roy (1), Raghubar Mahto v. Manners (2) and 
Manners v. Satroghan Das (3), The covenant 
not to claim raiyatt right was a valid 
covenant at tha time it was made. It 
was contended on behalf of the respond- 
ents that they were settled raiyats of the 
village and that this covenant carfnot get 
rid of that status which entitled a settled 
raiyat to occupancy right in any land 

. settled with him. But occupancy right 
could only be acquired by a settled raiyat 
in lands settled with him asa  raiyat, 
and this contention does not advanee the 
case -for the defence. In my opinion de- 
fendants were tenure-holders holding under 
a lease for aterm of years and acquired no 
occupancy rights in the land in suit. 


The appeal must, therefore, be decreed 
and the decree of the Judicial Commis- 
sioner set aside and that of the Subordi- 
nate Judge restored. The appellant is 


(1) 25. W. R-503. 
(2) 11 Ind. Oas. $89. 13 O. L. J. s 
(3) 96 Iud, Cas. 178; 20 Q. W, N, 80 
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entitled to his costs of this Court and of 
the Court’ of appeal below. ^ 
-Das, J.—I agree. ] 
A. Decree set aside. 


PATNA HIGH COURT. 
OgrMINAL Revision No.771 or 1928. 
December 21, 1928. 

Present :—Mr. Justice Fazl Ali. 

HARI MOHAN B1SW AS-—P&RTITIONER 
versus 
EMPEROR—Obpposire Party. 

Criminal Procedure Code (Act V of 1898), s. 589— 
Local inspection, decision based on, legality of. 

Where a Magistrate makes a local enquiry and 
usas that, not for the purpose of understanding the 
evidence but for the purpose of obtaining informa- 
tion which does not appear from the evidence ofthe 
witnesses, he goes beyond the powers which are 
granted to him by the Code of Criminal Procedure 
and the whole trial becomes vitiated. 

Emperor v. Fakira Mahanti (1), followed. 

Oriminal revision from an order of the 
District Magistrate, Purnea, dated the 
lat Ostober, 1928, affirming that of the 
Sub-Deputy Magistrate, Second Class, 
Purnea, dated the | 93rd J une, 1928. i 

Mr. Brij Kishore Prasad, for the Peti- 
tioner. 

Mr. Hasan Jan, for the Opposite Party. 

JUDGMENT.—The petitioner has 
been convicted under s. 447 of the Indian 
Penal Code and sentenced to pay a fine 
of Rs. 20. 

The main point argued bsfore me on 
behalf of the petitioner is that although it 
was open to che trial Court to hold a local 
inspection he could not have got the land 
measured in his presence and based his 
decision on the resultof the measurements. 
It is urged that by doing so thelearned 
Magistrate had converted himself into a 
witness and the results arrived at by the 
Magistrate could not be relied on for the 
purpose of deciding the case without the 
accused having been given an opportunity 
to test the accuracy of the measurements 
made on the spot by the Magistrate. The 
learned Vakil for the petitioner refers me 


‘to the decision of this Court in Emperor v. 


Fakira Mahanti (1) in which Wort, J., 
obgerved that when a Magistrate had made 
a local enquiry and used that not for the 
purpose of understanding the evidence but 
for the purpose of obtaining information 
which did notappearfrom the evidence of 

(1) 110 Ind, Cas. 112; 29 Or, L, J, 656: A, aa 1928 
Pat, di 10 A, Or, m 455. 
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the witnesses, the Magistrate had made 
himselfa witness in the case and the proce- 
dure wasquiteirregular and in adopting 
that he went beyond the powers which are 
granted to him by the Code of Criminal 
Procedure. It was also held in that case 
that the whole trial had been vitiated on 
account ofthe irregplar procedure followed 
by the Magistrate. I entirely agree with 
the opinion expressed by Wort, J.,in the 
case and in this view of the case allow the 
application, set aside the conviction and 
Sentence and direct that the petitioner be 
re-tried by some Magistrate other than the 
Magistrate who decided the case. The 
fine, if paid, will be refunded. 
B, K, P, Conviction set aside, 


PATNA HIGH COURT. 
Szoonp Orviu APPEsL Nos, 1116 oF 1925. 
April 13, 1928. 


Present:—Sir Courtney-Terrell, Kr., Ohief - 


Justice, and Justice Sir B. K. Mullick, Kr. 
RAM NARAYAN SINGH AND O0OTHERS— 
PLAINTIFFS—ÅPPELLANTS 


versus 
SUKHDEOTELIanp ANOTRER—DBEYENDANTS 


— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), se. 106, 109— 
Application for correction’ of revenue records with- 
drawn—Suit Jor declaration of title and recovery of 
possession by opposite party—Defence of ownership 
by purchase, bar of—Bar, application of, io defend- 
ants. 7 

Ina suit for declaration of title and recovery of 
Possession s.109 of the Bengal Tenancy Act does 
not preclude the defendant from raising the defence 
that he was the purchaser of the land for valuable 
consideration simply because lie had previously 
made an application under s. 106 of the Act for 
correction of the Records of Right with a view to 
have his name entered as a raiyat instead of that of 
plaintiff. : 

Becharam Choudhuri v. Puran Chandra Chatterjec 
(1), dissented from, : 

Aswini Kumar Aich v. Sarada Charan Basu (2), 
approved, 

Section 109, Bengal Tenancy Act, debars a person 
who has made an application under s. 106, from 
bringing a suit in regard to the same subject- 
matter in a civil suit, But the section does not 
‘provide that a defendant cannot take as a defence 
grounds which were the subject-matter ofan appli- 
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cation which was madeiby him before the Settle 
ment Officer in a proceeding under s. 106, but on 
which no decision having the force of a decree wag 
made by the Settlement Officer. 


Appeai against a decision of the Subordi- 
nate Judge, Saran, dated the 8th June, 1925, 
reversing that of the Munsif, Chapra, dated 
the 5th March, 1924, : 

Mr. Harnarain Prasad, for the Appellants, 

Mr. Ram Prasad, for the Respondents. 

JUDGMENT. 

Mullick, J.—This is an appeal against 
& decision of the Subordinate Judge of 
Ghapra dismissing the plaintiffs’ suit. The 
plaintiffs sued fora declaration of title and 
recovery of possession of certain land from 
the defendant No. 1 alleging that they were 
the reversioners of one Padarath. The 
defendant’s main defence was that long 
before the succession opened he had 
purchased the land from Padarath for 
value. The findings of fact are all in the 
defendant’s favour and the only question of 
law which arises in this second appaal 
is whether by reason of the provisions of 
s. 109 of the Bengal Tenancy Act the 
defendant is precluded from taking his 
present defence. 


The argument as to the application of 
8, 109 is put in this way:—It appears 
that on the 7th May, 1920, the defendant 
made an application to the Revenue Officer 
purporting to be one under s. 106 
of the Bengal Tenancy Act to relate to 
a dispute as to the entry in the Record 
of Rights. That entry showed the recorded 
tenant to be still in possession, namely, 
Padarath, and the defendant’s application 
was that ,the name of Padarath should be: 
removed and his name should be entered 
as the tenant in possession. The defendant 
did not ‘prosecute that application and 
withdrew it without leave to institute a 
fresh application, 1t is now contended 
that s. 109 of the Bengal Tenancy 
Act debars the defendant from taking as 
aground of defence the plea that he is 
the purchaser of the property and reliance 
for this purpose is placed on the decision - 
of the Full Bench of the, Oalcutta High 
Court in the case of Becharam Choudhuri 
v. Purna Chandra Chatterjee (1). With 
regard to this decision of the Full Bench 
it is quite clear that it is not upon the 
same subject-matter. That decision related 
to an application under s. 105 of 
the Bengal Tenancy Act. An application 
had been made for the settlement of fair 


(1) 88 Ind. Cas. 637; 52 O. 894; 41 0, Li J; 456 «29 
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-rent before the Settlement Officer and 
-had been withdrawn with leave to make 
a fresh application. A suit was subse- 
quently brought in the Civil Court for 
enhancement of rent and it was held by 
the majority of the Full Bench that the 
subject-matter of the civil suit and the 
suLjeet-mattez of the application under 
8, 105 being identical no civil suit 
would lie by reason of the provisions of 
s. 109. In the present case the appli- 
cation of the 7th May, 1920, made by 
the defendant was an application under 
8.106 and I fail to see how the subject 
matter of that application can be identical 
with the subject matter of the present 
suit. That application related to a dispute 
regarding the correctness of the entry. 
The present suit is for a declaration of 
title and recovery of possession. In reality 
it ia a suit for recovery of possession in 
which the declaration is merely incidental. 
I cannot see how the present suit is 
concerned with any matter which has 


already been the subject of the prior 
application. If the application under 
g. 106 had proceeded to trial and 


there had been a decision declaring that 
the plaintiff was entitled to be entered as 
the raiyat something might have been 
said for the view that another suit would 
not lie by the same plaintiff. But even 
in that case it is for consideration whether 
this Court would go 8o far as to accept 
the reasoning of the majority of the Full 
Bench in tha decision cited above in 
its entirety. But we are not concerned 
with the correctness of the Full Bench 
decision because as I have said the sub- 
ject-matter of the present suit is*altogether 
different. In my opinion, therefore, 
8. 149 would not have been a bar toa suit 
for declaration of title and recovery of 
possession by the defendant No. 1 and 
in this view I am supported by the 
decision of a Division Bench of 
the Calcutta High Oourt in the case of 
Aswini Kumar Aich v. Sarada Charan Basu 
(2). This decision does not appear to have 
been noticed by their Lordships of the 
Caleutta High Court in their judgment in 
the Full Bench case. 


There is, however, another ground upon 
which the defendant ought to succeed. Sec- 
tion 109 debars a person who has made an ap- 
plication under s. 106 from bringing a suit 
in regard tothe same subject-matter in a 
Civil Court. But the section nowhere says 


(3) 37 Ind. Qes, 953; 24.9. L, J, 79. 
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that a defendant cannot take as a defence 
grounds which were the subject-matter of 
an application which was made by him 
before the Settlement Officer in a proceed- 
ing under s. 106 but on which no decision 
having the force of a decree was made 
by the Settlement Officer. The bar is placed 
upon a plaintiff who has already been 
an applicant before the Settlement Officer 
but there is no disqualification of any kind 
put by the section upon a defendant who 
has been anapplicant before the Settle- 
ment Officer. There may be circumstances 
when s. 107 and the principle of res judicata 
may operate but that is a different matter. 

On these two grounds the decision of the 
learned Subordinate Judge must be affirm- 
ed and the appeal must be dismissed - with 
costs. 

Courtney-Terrell, C. J.—I agree 
and only add this observation. As my 
learned brother Mullick has pointed out the 
Full Bench case is no authority in this 
matter inasmuch as that dealt with an 
application under s. 105 where the subject 
matter of the application and the subse- 
quent suit were the same, whereas in this 
case the application is under s. 106 and the 
suit and the application deal with differ- 
ent subject-matters But lthink that the 
reasoning of the majority of the Oourt in 
the Full Bench case went on a wider basis 
stilland upon the ground stated by Mr. 
Justice Walmsley was based upon the 
strict interpretation of the words of the 
section that once an application had been 
made under any of those sections the mat- 
ter could never be the subject. of a suit 
again in the Civil Oourt, In my view the 
reasoning of the majority of the Calcutta 
High Court is difficult to understand and 
'I prefer the reasoning given by Mr. Justice 
Suhrawardy in his minority judgment, . 

R. L. Appeal dismissed, 


PATNA HIGH COURT. 

FIıgsT CIVIL APPEAL No. 132 or 1928. 
December 1, 1923. 
Present:—Mr. Justice Das and. Mr, Justice 

; James. 
* Raja JOYTI PRASAD SINGH DEO 
BAHADUR—APPELLANT 
! versus 
CHOTA NAGPUR BANKING 
ASSOCIATION AND” oTHERS— RESPONDENTS, 
Banker amd customer—-Customer : having cacsount in 
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ne branch—Payment of cheque in another braneh— 
Dishonour—Remedies of Bank against drawer. 

A Bank is bound to pay the cheques of a’ customer 
at that branch only at which he keeps his account 
and does not violate its. engagement with the 
customer by refusing to pay his cheque at another 
branch. [p. 560, col. 1.] 

Woodland. v. Fear ( 
Prince v. Oriental Bank Corporation (3), relied on. 

Consequently, ifa cheque drawn on one branch is 
in fact cashed by another, the latter does not act, 
in the matter of cashing it, as the Bank of the drawer, 
but is held to rely upon the credit of the person 
presenting it. [ibid.] ZEE ; 

Appeal against a decision of the Sub- 
ordinate Judge of Purulia, dated the 
27th April, 1925. 

: Messrs. N. C. Sinha and B. B. Ghosh, for 
the Appellant. 

Messrs, L. P. E. Pugh and B. C. De, for 
the Respondents. 

JUDGMENT. 

Das, J.—The case of Woodland v. 
Fear (1) supports the view which has been 
taken by the learned Subordinate Judge 
in this case. Shortly stated the facts are 
as follows. On the 30th January, 1924, de- 
fendant No. 3 drew a cheque in favour of 
defendant No.1 for Rs. 5,400 upon Chota 
Nagpur Banking Association, Dhanbad 
Branch. Defendant No. 1 endorsed it in 
favour of his manager defendant No. 2 for 
collection who received payment from the 
Purulia Branch of the Chota Nagpur 
Banking Association on the lst February, 
1921. The Purulia Branch sent the cheque 
on tothe Dhanbad Branch. On the 2nd 
February the Dhanbad Branch informed 
the Purulia Branch that the money was 
not arranged for. In other words, it dis- 
honoured the cheque. On the 4th Feb- 
ruary the Purulia Branch gave notice of 
dishonour to defendants Nos. 1 and 2 and 
on the 4th April, 1924, instituted the 
present suit for recovery of the money. 
Tne suit was resisted on behalf of defend- 
ant No, 1 substantially on the ground 


N 


JYOTI PRASAD SINGH v. OHOTA NAGPUR BANKING ASSOCIATION, 


D, Clode v. Bayley (2) and 


that the cheque was discharged by .pay-: 


ment made on the lst February, 1924, and 
there was no power left in the Purulia 
Branch of the Bank to give notice of dis- 
honour. The learned Subordinate Judge 
relying upon Clode v. Bayley (2) held that 
the payment by the Purulia Branch could 
not operate as satisfaction of the cheque. 
He substantially held that the Purulia 
Branch paid the money to the defendant 
No, 2 not on the credit of defendant No. 


(1) (1857) 7 EL & Bl. 519; 119 E, R. 1388; 26 L. J. 
Es 202; 3Jur.(N.s.) 587; 5 W. R.624; 110 R. R, 


707. 
(2) (1843) 12 M. & W. 51; 152 E. R. 1107; 13 L. J, Ex. 
17; 7 Jur, 1092; 67 R, R. 253, 
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3, but on the credit of defendant No. 1, 
who was a substantial zemindar in Purulia 
and on the faith of his endorsement. 

We were much pressed in this Court 
by Mr. N. GC. Sinha with tbe case of Prince 
v. Oriental Bank Corporation (3). The 
facts of that case were as follows, The 
defendant Bank had branches at three 
different places Sydney, Murrumburrah 
and Young. Messrs. Hopkins & Gate were 
store- keepers at Young and hada banking 
account at the defendants’ Bank at Young. 
They gave a promissory note to the plaint- 
iff.for a certain sum of money payable, 
notat Young, but at Murrumburrah; but 
at Murrumburrah, it appeared, they had 
no banking account. Their Lordships in 
their judgment state that this was done 
at the instance of the Bank Manager at 
Young so that the branch might make 
some money as their commission, The 
note fell due on the 3rd April, 1875. The 
plaintifi in whose favour the note was 
made out lodged it with their Bank for 
collection. The plaintifi’s Bank handed 
it over tothe Sydney branch of the de- 
fendant Bank for collection. The Sydney 
Branch transmitted it to the Murrum- 
burrah Branch, which stamped the note 
as having been paid and then sent a 
transfer draft to Sydney for the amount 
of the note for payment to the plaintiff 
Bank. So far as the books of account 
of the Murrumburrah branch are concern- 
ed they showed that the amount had 
been paid to the plaintiffBank and it 
appears they actually debited the Young 
branch with the amount for which the 
transfer draft had been sent. It appears 
however that on the 4th April Messrs. 
Hopkins &  Gate's:8tore at Young was 
destroyed eby fire and on the 5th April 
the Manager of the Murrumburrah Branch 
wrote to the Manager of the Sydney Branch 
requesting him to cancel the transfer 
draft in favour of the plaintiff Bank. 
This was done and the plaintiff sued the 
defendant Bank for recovery ofthe money 
as money had and received to his use. 
Now the Judieial Committee pointed out 
that the whole case of the plaintiff rested 
upon the foundation that the different 
branches were to be treated for the pur- 
poseof payment as if they were separate 
and independent branch Banks. Having 
considered the matter, the Committee 
came to the conclusion that the Banks were 
not separate and distinctBanks but branches 


- (3) (1878) 3 A, O, 325; 47 L J. P, O, 42; 38 L, T, 41, 
26 W, R.943. . : 
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of one and the same banking corpora- 
tion orestablishment and that they were 
Separate agencies, although agencies, of 
one principal, that principal being the 
Oorporation of the OrientalBank. In this 
view they came to the conclusion that the 
defendant Bank was not liable as they 
had not received the money nor anything 
equivalent to. money from any source 
outside their own establishment. Now 
this case ig no doubt an authority for the 
view that the different branches of a 
banking corporation are not separate and 
distinct Banks but are agencies of one prin- 
cipal. No doubt, this is one of the ques- 
tions at issue in this case ; but a further 
question arises whether there was any 
obligation on the Purulia Branch to pay 
the cheque which had been drawn, not on 
the Purulia Branch but on the Dhanbad 
Branch. Now, as I havesaid, on this ques- 
tion, the caseof Woodland v. Fear (1) is 
decisive. The facts of that case were as 
follows: The plaintiff Bank had branches 
all over Somersetshire and amongst others. 
at Glastonbury and Bridgwater. One 
‘Helyar gave a cheque to the defendant on 
the plaintiff's Bank at Glastonbury. The 
defendant who was well known to the 
Bank at Bridgwater presented it at Bridg- 
water and received payment. It appears, 
however, that Helyar had not sufficient 
' funds at Glastonbury branch which refused 
to prove the cheque when the Bridgwater 
branch forwarded the cheque in question 
to the former branch for collection. _Now 
upon these facts the plaintiff Bank insti- 
tuted a suit against the defendant for 
recovery of the money paid out to him 
and the question which fell fo. be con- 
sidered was whether. the plaintiff Bank 
was entitled to recover the money from 
the defendant. It was pointed out in the 


course of the judgment of Campbell, O.. 


J., that Helyar kept no account at Bridg- 
water, that he drew no cheque on that 
establishment and that heand it did not 
stand in the. relation of banker and 
customer and that the cheque in ques- 
tion, therefore, must be considered as 
having been cashed, not on Helyar's credit, 
but on the credit of the defendant; and 
that as there were no laches on the part 
ofthe Bridgwater establishment the case 
was within the authority of Timmins v. 
Gibbins (4) and the learned Chief Justice 
proceeded to say as fellows: 


(4) (1852) 18 Q. B, 722; 21 L.J. Q. B. 403; 17 Jur. 


(x. 8.) 978; 118,5. R. 273; 19 L. T. (o. s.) 181; 88 R. R. 
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" "It appears to uë that this is the true - 
view of the case: the cheque was not 
drawn on the Banking Company generai:, , 
but on the Banking Company at Glaston- 
bury ; and this, coupled with the fact that 
Helyar kept his account and his balance 
only .there, shows that the Bridgwater 
establishment was not bound to honour 
his cheque (even supposing he had assets 
at Glastonbury) as a banker, under the 
same circumstances, as to assets, is bound. 
to honour the cheque of ‘his customer, 
To hold that the customer of one branch, 
keeping his cash and account there, has a 
right to have his cheques paid at all or any 


_ of the branches, is to suppose a state of 


circumstances so inconsistent with any 
safe dealing on the part of the banker, that 
it cannot be presumed without direct evi- 


.dence of such an agreement ; and the: 


giving on the one hand, and accepting on 
the other, of a limited cheque book, seems 
intended to guard against such :an in- 
ference,” 4 

` This case was considered by the Privy 
Councilin Prince v. Oriental Bank Cor- 
poration (3) to which I have already re- 
ferred and in reference to this case their 
Lordships said as follows: 

"In the case of Woodland v. Fear (1) it 
was held that a joint stock Bank was 
bound to pay the cheques of customer at 
that branch only at which he kept his 
account, and had not violated its engage- 
ment with the customer by refusing to pay 
his cheque at another branch. The reason 
of this decision is obvious. It would be 
difficult for a Bank tocarry on its busi- 
ness by means of various branches if a 
customer who kept his account at one 
branch might draw cheques upon another 
branch, however distant from that at 
which he kept his account, and demand 
that they should be cashed there. The ` 
latter branch could not possibly know the 
state of his account. The case decides no 
more than this, that the Bank came under 
no engagement or -promise to their cus- 
tomer to honour his cheques at any branch : 
except that at whic’: he kept his account,” 

It follows that if a cheque drawn on one 
branch is in fact cashed by another, the 
latter does not act. in the matter of cashing 
it, as the Bank of the drawer, but is held 
to rely upon the credit of the person pre- 
senting it. 

TI would, therefore, dismiss this appeal 
with ooste.- 

Janies, J.—I agree. NES 

R, L, Appeal dismissed: ` 
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CALCUTTA.HIGH COURT. 
DHATA RerzRENCE No. 17 oF 1928 
f AND 
ORIMINAL ÀÁPPEAL No. 565 or 1928. 
September 7, 1928, 
Present:—Justice Sir Charu Ohunder 
Ghose, Kt., and Mr. Justice Jack. 
Kazi BAZLAR RAHAMAN-—ACOUSED — 
' APPELLANT 
versus 
EMPEROR—Obpposits PARTY, 


Cross-éxamination, object of—Counsel and client — 
Duties of Advocate—Counsel assigned by Government 
to defend accused, duties of —Penal Code (Act 
XLV of 1860), s. 841 —Insanity as defence to criminal 
action—Kind of insanity required to be proved— 
Uncontrollable impulse with possession of reasoning 
powers—Burden of proof—Mode of proof —Premedita- 
tion, design and attempt to evade arrest, inference 
from—Motive, necessity of establishing—Inference of 
insanity from want of motive—Mild insanity as ex- 
tenuating circumstance. 


It is for the Jury to determine whether the 
prisoner, when he committed the offence with which 
he stood charged, was incapable of distinguishing 
right from wrong or under the influence of any 
delusion which rendered his mind at the moment 
insensible of the nature of the act he was about to 
commit—-since in that case he would not be legally 
responsible for his conduct, On the other hand, 
provided the Jury should be of opinion that when 
he committed the offence he was capable of dis- 
tinguishing right from wrong and not under the 
influence of such a delusion as disabled him from 
discerning that he was doinga wrong act or one 
contrary to law, he would be amenable and’ held, 
guilty in the eyeof the law. In other words, to 
establish a defence on th» ground of insanity it 
must be clearly proved that at the time of com- 
mitting the act, the party accused was labouring 
under such a defect of reason from diséase of the 
mind as not to know the nature and quality of the 
act he was doing, or it he did know it, that he did not 
know that what he was doing was wrong If the accus- 
ed was conscious that the act was one which he ought 
not to do and if that act was at the same time 
contrary to the law of the land, he is punishable. The 
Standard to be applied is whether according to the ordi- 
nary standard adopted by reasonable men the act was 
right or wrong. [p.567 col. 1) - E 


Any disease which so disturbs the mind that you 
cannot think calmly and rationally of all the differ. 
-ent reasons to which we refer in considering the 
tightness or wrongness of an action, any disease 
which so ‘disturbs the mind that you ‘cannot per- 
form that duty with .some moderate degree of 


calmness and reason may be fairly said to prevent: 


-a man from knowing that what he did was wrong. 
.[p. 567, cols. 1&2] .. . ‘ 


The onus of proof where the plea of. insanity is 


taken on behalf of the accused lies. on him and it.: 


must be proved affirmatively that the accused ‘was 
insane at the time when he committed the actin 
question. "[p. 567, col. 2.] : 2 
Uncontrollable impulse co-existing with the full 
possession of the reasoning powers is no defence in 
law, nor is moral insanity, ie, existence of delu- 
sions which indicate a defect of sanity such as will 
relieve a person from criminal responsibility, any 
defence in law. It is net mere eccentricity or 
pingularity of manner that will suffice to establish 
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the plea of insanity; ib must be shown that th 
prisoner had no competent useofhis understanding 
so as to know that he was doing a wrong thing in 
the particular actin question. |p. 567, col. 2.] 

If there is evidence of premeditation: and design 
or evidence thatthe prisoner.after the act in .ques- 
tion tried to resist arrest, the plea of insanity may 
be negatived. A prisoner trying to resist arrest 
afterhe had committed the act in question shows 
that he is well aware that he has committed an act 
which in law is criminal. [ibid.] 

It isa mistake to suppose that in order to satisfy 
a Jury that the plea of insanity is well-founded, 
scientific evidence must be adduced. If the existence 
of facts is such as to indicate an unsound state of 
mind, that is quite sufficient. [ibid.] 

Entire devotion to the interest of the client, 
warm zeal in the maintenance and defence of his 
rights and the exercise ofhis utmost learning and 
ability—these are thé points which can only satisfy 
the truly conscientious Advocate. Every man accused 
of an offence has a constitutional right to a trial 
according to law and the duty of his Counsel re- 
quires him to scan with legal knowledge the forma 
of proceedings against the accused  [p: 566, col. 1. 

Counsel assigned for the defence of an accuse 
charged with the offence of murder cannot declina 
the office nor can he abate ajot ofhis duty to the 
accused andto the Court because of the querulous 
attitude taken by another Counsel who is asked to 
associate himself with the Counsel assigned to the 
accused. [p. 566, cols. & 1 2.] 

The object of cross-examination is not to produce 
Startling effects but to elicit facts which will support 
the theory intended to be put forward. If the facts 
are clearly on record, the skilful cross-examiner 
knows when not to make an unskilful use of the right 
of cross-examination. [p. 566, col. 2.] s 
. When the commission of offence is olearly es- 
tablished the absence of motiveis immaterial. If the 
facts are not clear motive may explain what other- 
wise would be difficult of explanation. [p. 568, col, 1.] 
. The want ofmotive for the commission of a crime. 
and its being committed under circumstances which 
'render detection inevitable are, no doubt important 
points to be taken into consideration coupled with the 
other evidence on record on the question of insanity. 
Bub- the fact that a horrible murder, has been 
committed with no apparent motive does not lead to 
the inference that the perpetrator of the deed must 
have been mad at the time. [p. 568, cols. 1 & 2.] 

Insanity which is not sufficient to operate as 
ground for exemption from criminal liability for the 
offence comniitted may bea sufficient cause for not 
inflicting the extreme penalty of death for: the offence 
of murder, [p. 568, col. 2.] 


` Reference by the Sessions Judge, Chitta- 
gong for confirmation of death sentence 
passed on accused, - j 
~ Oriminal. appeal against an order of the 


- Sessions Judge, Chittagong, dated the 9th 


‘July, 1928. : 
-Messrs. A. K Fuzl-ul Hug, Nurul Huq and 
Jahnavi Charan Das Gupta, for the Accused 
Sir B. L. Mitter. Kr., Advocate-G neral and 
Mr. Debendra Narain Bhattacharjya, for the 
Orown. ] í 


. . JUDGMENT. 
C, C. Ghose, J.—The aconesd in’ thig 


‘ 
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case was charged under s. 302, Indian 
Penal Code, with having committed the 
murder of Mr. G H W. Davies, I. O S., Dis- 
trict Magistrats and Colleetor of Ohittagong, 
on the 20ch April, 1923, and was tried before 
the: learned Additional Sessions Judge of 
Chittagong Mr. A. E Porter anda Jury. 

It was urged on behalf of the accused in 
the Committicg Magistrate's Court and also 
in the Sessions Court that at the time when 
it was alleged that he had committed the 
murder in question he was of unsound mind 
and that, in the circumstances, he was not 
responsible for what he did, The Jury 
unanimously found the accused guilty 
under. s. 302, Indian Penal Code, and 
further that tae accused could not claim 
any exemption under the provisions of 
8.84,  Iadian Penal Code. In ` answer 
to a question put by the learned Sessions 
Judge whether the Jury were of opinion 
that the accused was of unsound mind at. 
all, six of the Jurors were of opinion that 
'he-was not, bus the remaining three thought 
that he might have been, The learned 
Judge accepted the unanimous verdict of the 
Jury and sentenced the accused to death. 
The learned Judge observed as follows: 
-“ I agree with the minority of the Jury that 
.the accused was ofunsound mind at the time 
when the crime was committed. As there 
is a clear finding that his unsoundness of 
mind was. notsuch as to exempt him from 
criminal liability, however, I do not consider 
that this opinion, especially in view of the 
finding of the majority of the Jury, justifies 
the imposition ofany sentence by me save 
.fhe maximum. I, therefore, sentence the 
accused to be hanged by the neck until he 
be dead, subject to the confirmation of the 
High Court." E 
.^ In his Letter of Reference to this Court 
the learned Judge further. observed as 
follows : * There is clear oral evidence on 
the record that the conduct of the accused 
for some considerable time preceding the 
-commission of the offence was such asis 
. identical or analogous wih ^onduct upon 
observation of which tne Jivil Surgeon 
declared it to be bis opinion that the 
accused is of unsound mind ; thereis no 
reason to disbelieve this evidence and. it is 
corroborated Dy a considerable numberof 
_documents, in the proved handwriting of the 
aceused, which must have been in pre- 
paration over a long period and which 
there is no reason to believe. to have 
been fabricated for any fraudulent 
purpose. There appears to me to be no 
ground for holding that the madness 
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displayed by the accused was feigned. 
I am clearly of opinion that, upon thé 
evidence, the Jury erred in not finding that 
the accused was of unsound mind when he 
committed the crime, although [hold that 
there is nothing to show that, even so, he 
is entitled to the benefit of s. 8}, 
Indian Penal Code. In view of the clear 
verdict of the Jury, however, I did not 
consider it open to me to give effecito 
my own conviction that the accused is of 
unsound mind and was so when he 
committed the offence.” 

The facts involved, shortly stated, are as 
follows: The accused Kazi Bazlur Rahaman, 
called on the late Mr. Davies at his bungalew 
on the 20th April, 1928, at about 7 a.m., and 
asked the orderly on duty Kala Mian to take 
in his card which ranas follows: “Kazi Bazlur 
Rahman. I have got title Byron Lord. Aad 
student Oxford University, England." This 
card is Ex. II inthis case. Mr. Davies 
had not come to his office room then and 
the orderly asked him to wait. In the 
meantime, another visitor, namely, Babu 
-Kali Sankar Dutta, (witness No. 8) who is 
the local Government Pleader attached to 
the Munsifs Oourt, arrived. He, too, was 
‘asked to wait. Shortly thereafter Mr. 
Davies came into his office room and the 
orderly Kala Mian took the accused's card 
to him and, under Mr. Davies’ orders, the 
accused was called in. The accused sat 
down ona chair on the left of Mr. Davies 
who was facing the west. Mr. Davies gave 
to Kala Mian a key to open abox con- 
taining certain papers. Kala Mian opened 
the box and took out the papers and then 
went outside the room. Mr. Davies and 
ihe accused were then conversing. The 


.Oolleetorate Nazir Babu Mohendra Lal 


Sarkar (witness No 2) had meanwhile ar- 
rived with a deputation of about 5U people for 
submitting a representation io the Magis- 


. trate in connexion with a night-soil depot 


for the removal of which the Municipality 


“bad taken and was taking nosteps.. About 5 


or 6 of the members of the deputation 
accompanying the Nazir came inside the 


-southern verandah where Babu Kali Sankar 


Dutta was waiting and some others 
remained in the compound and some on 
the steps leading up to the gate. The 
Nazir was speaking to Kala Mian when 
the latter -heard a sound of something 
falling. What happened thereafter is 
‘described by Kala Mian as follows : “TI 
heard the Collector say -‘pakro pakro.’ I 
ran forward up to the threshold of the 


room, Isaw that the Collector had fallen 
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with his head slanting and on a shelf which 
had fallen. He was on his back and was 
struggling. The accused was drawing out 
& knife from the chest of the Collector who 
was kicking. The accused stabbed again 
and the blow fellon his leg. I can’t say 
which leg it fellon. lI went to seize the 
accused and he threatened to stab me, 
I jumped back and the Nazir caught 
hold of the accused from behind. After 
thatI also seized his elbow and Kader 
Bakhsh,” (the Collectorate peon, witness 
No. 4), “seized his wrist. The gardener 
and others came and seized him and Kader 
Bakhsh snatched away’ the knife which I 
can recognise. This (Ex.1)isthe knife 
and the price ticket on it was on it then. 
It was then open. The Oollector was bleed- 
: ing from the chest. He could not speak. 
Tne ayah and the bearer Dasarath took him 
away. We took the accused on to the 
verandah. The Police came and took him 
into custody. The accused is the man 
who came and stabbed the Collector, The 
Collector died 45° minutes after. I was 
then present. He was unable to say 
anything after the wound. There was no 
one but the Collector and the accused 
in the room.” 

The Nazirs account is as follows :—“I 
saw that the accused was ‘then withdrawing 
a knifefrom the chest of the Collector, 
The Collector was kicking. I raised an 
alarm, Icalled out that the Collector was 
stabbed, catch the murderer. Kala Mian 
and Ientered the room. Kala Mian went 
to the right and I went behiad him. The 
accused was then trying once more io stab 
the Collector on the chest but as he was 
kicking the blow fell on his left leg. Kala 
Mian went to the right and tried to catch the 
hands of the accused. He was trembling. 
Sseing him the accused jumped up and 
threatened to stab him, Iwent round to 
his back and pinned his arms to his sides 
with my arms. Kala Mian, Kader Bakhsh, 
Abdul Malek” (witness No. 5) “and Anil 
cime up and seized the accused. Kader 
Bakhsh caught the right wrist of the accused 
in which the knife was and took the knife 
from him. The Collector was bleeding 
from the..chest. The bearer and the ayah 
took the’ Collector away. Tne Oollector 
looked atme when I pinned the accused's 
arms to his side but he could not speak. 
We removed the accused to the verandah 
I left the accused with my reons etc, and 
went into the room to see the Collestor. 
I found him gaspingebut unable to speak.” 

Kader Bakhsh (witgesa No. 4) after 
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describing how he seized the accused's wrist 
states: "We did not strike nor abuse the 
accused. He did not say anything tous. He 
struggled to escape when we seized him.” 

Dasarath, the bearer (witness No. 6), who 
was in the southern verandah of the house 
talking with the Nazir gives a similar 
account and states as follows: “ I saw the 
accused taking out a knife from the chest 
of the Collector. He struck again but, as 
the Collector was kicking his legs, the blow 
fell on his leg. Kala Mian went to catch 
him but the accused aimed a blowat him 
and he went back. The Nazir went to the 
back of the accused and secured him,” 

After the accused had been taken into 
custody he was brought to the bungalow of 
the Sadar Sub-Divisional Magistrate, 
(witness No, 10). Tane latter's evideace is - 
as follows. “I told him I wasa Magistrate 
that he was not bound to makeany state- 
ment butthatif he made any statement I 
should record it and it would go in evidence 
against him. He replied that if it was to 
be used against him he would not make a 
Statement", The Sadar Sub-Divisional 
Magistrate wrote in his order-sheet aa 
follows: “Accused Kazi Bazlur Rahaman 
brought under arrest under s. 302, Indian 
Penal Oode. Heis remanded to hajat till 2nd 
May, 1928. He refused to make any state- 
ment before me. He has got slight marka 
of injury on the left temple and right leg." 

At the trial before the learned Additional 
Sessions Judge the main contention on 
behalf of the defence, as indicated above, 
was that the accused was insane at the time 
when it was alleged that he had committed 
the crime in question. Noless chan 29 
witnesses for the defence were called in 
support of this contention. The learned 
Additiongl Sessions Judge has in the 
course of his very careful charge to the Jury 
analysed the evidence on behalf ofthe 
accused including the documentary 
evidence and has shown whatthe state of 
the accused’s mind was from 1921 up to 
shortly before the date of the occurrence. 
According to the witnesses on behalfof 
the accused, the latter wassubject.to fits 
of insanity, the last of which beginning in 
192-26 had been practically uniaterrupted 
up to or shortly before the date of the 
occurrence. It is not necessary for the 
purposes of this judgment to reiterate 
herein the summary of the evidence as 


- given by the learned Judge. The learned 


J adge states as follows: “ We have evidence 
which if believed shows him suffsriag from 
delusiogs e. g, that he isa person with 


r 
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with titles to. whichhe has no right claim- 
ing unusual powers (asaint, Imam Mahdi 
etc.) anxious tc complete his education in 
England. Allthese delusions are evidenc- 
ed not by witnesses only but by documents 
whose volume makesit unlikely that they 
were fabricated for the purposes of any 
possible action. They are amongst the 
observations oa which P. W. No.1 (Major 


. Hodge, I. M. 8.1 the local expert bases his 


opinion that the accused is unsound in 
"mind, As l said before whilst directing 
the Jury to consider the fitness of the 
accused to stand his trial, the opinion of P, 
W. No, 1 (Major Hodge) on the point may be 
disregarded, kut only on very valid and 
certain grounds, and to disregard it would 
be extremely tnusual and unwise. If the 
Jury accept it for the present state of the 


accused and believe the evidenceof con- 


duct of the accused before trial I am unable 
to point to any consideration on which the 
Jury can fail to come to the conclusion that 
from 1925 26 up to the day before the crime 
the accused was of unsound mind. That 
unsoundness aleo evidently was of the cog- 
nitive faculties for it prevented him from 
knowing what he was doing when, e. g., 
he addressed imaginary audiences, thought 
he was a person of distinction, imagined he 
could become a Barrister in England within 
a few months, e:c., if the unsoundness that 
is now present is proved up toa short time 
before the crim», in the absence of evidence 
the presumptioa is that it continued up to 
the time of the commission of the crime.” 
1t appears that the accused was com- 
mitted on the l6th May, 1928, after the 
necessary preliminary enquiry. by the 
Committing Magistrate to the Sessions 
Court for trial. Atthe enquiry before the 
Magistrate the accused wasrepresénted bya 
Vakil named Babu Jogendra Chandra Dutta 
—8 member of she Comilla Bar, On the 17th 
May, 1928, the Sessions Judge directed that 
the trial should begin on the llth June, 
1928. On the _ast mentioned date the trial 
opened before the Additional Sessions 
Judge and the charge under s. 302, Indian 
Penal Code, be:ng read over tothe accused 
he pleaded not guilty. The Jurors were then 
chosen in accordance with the directions 
contained in the judgment of this Court 
dated the 5th Lecember, 1927, Babu Rama 
Prosonna Singha Pleader a member of the 
Chittagong Bar, who was present in Ooürt, 
intimated to the learned Additional Sessions 
‘Judge that he had been engaged and had 
received a power from the accused, but that 


-BAKLAR RAHAMAN 9. EMPEROR, 
. ability and quelifications which he has not, 


. mean. 
"by the brother of the accused was put in 


115 I. O. 1929 


& senior having béen also engaged under 
whom he was to act he had no instructions. 
The senior referred to was apparently Babu 
Jogendra Chandra Dutta and he was 
absent. Babu Rama Prosonna Singha stated 
that he had received instruetions from his 
senior that in the event of the trial being 
taken up on the lith June the accused 
would be undefended, whatever that might 
A petition purporting to be filed 


applying for an adjournment. This applica- 
tion was refused. The case thereupon pro- 
ceeded and the first point for determination 
was whether the accused wasin a fit con- 


‘dition to stand his trial. Major Hodge, the 
Civil Surgeon of Ohittagong, was examin- 


ed-in.chief. Babu Rama Prosonna Singha 
having stated that he was not prepared to 
conduct the case for the accused in the 
circumstances, the accused was asked to 
cross-examine Major Hodge. He refused 
or was unable to put to Major Hodge any 
relevant questions in cross examination. 
The Jury after listening to Major Hodge's 
evidence were unanimously of opinion that 
the accused was capable of making his 
defence and of standing his trial. The 


learned Judge agreed with aad accepted 


the verdict of the Jury on this point and 
it was directed that the ease should proceed. 
It then became necessary to consider whe- 
ther steps should not be taken to secure 
the representation of the aceused by a 
legal adviser. The learned Judge in his 
order sheet observed as follows: "In the 
present case the accused was represented in 
the committing Court by Babu Jogendra 
Chandra Dutta. Three lists of witnesses 
were filed for him after the commitment. 
He was represented in this Court by Babu 
Rama Prosonna Singha who, on 5th June, 
1928, filed an application for adjournment on 
his behalf. At thetime of hearing Babu 
Rama Prosonna Singha intimates that he is 
a junior only in this case and is not prepar- 
ed to prosecute the defenceas he has not 
‘acquainted himself with the brief, and that 
his senior is Babu Jogendra Chandra Dutta. 
No power for this Pleader has been filed 
in the Sessions Court, but none is ap- 
parently necessary. I see no;.réason to 
disbelieve Babu Rama Prosonna ‘Singha. If 
what he says is true, legal advice was 
retained for the accused andI cannot find 
that he is unable to afford to employ 
‘Counsel for his defence. I am prepared to 
certify in the circumstances that the 
accused can afford to engage lawyers for his 
defence. Atthe same time the rules do 
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nət appear to take away my discretion to 
require the accusedto bs represented for 
the endsofjustice. In the present case I’ 
am clearly of opinion that ha should ba 
represented becauss there is already on the 
record evidencs that the plea of insanity 
suggested in the lower Court is a genuine 
plea and I hold it to be assential in the 
interests of justice to determine the fact of 
the accused's sanity at the time of the 
crime, A large number of witnesses have 
been cited for the defence and their 
evidence cannot be elicited satisfactorily 
without great waste of time unless a Pleader 
appears for the accused. The District 
Magistrate will, therefore, be requested to 
arrange as early as possible for the 
representation of the accused. Meantime 
the witnesses for the prosecution will bs 
examined and the accused will be given 
an opportunity to cross-examine them. If 
he applies for their re-call for further cross- 
examination after the appointment of a 
representative, they will be re-called for 
further cross-examination”, 

It appears that thereafter the District 
Magistrate appointed Babu Mohim Chandra 
Guha, Vakil, of the Chittagong Bar, to 
defend the. accused. Mr. Wilkinson the 
District Magistrate, in his affidavit filed in 
this Oourt states as follows:—‘ That it 
wason the 12th June that I was asked by 
the Additional Sessions Judge to engage a 
Pleader to defend the accused and that I 
thereupon selected Babu Mohim Chandra 
Guha a leading Pleader of this Bar and of 
the same calibre as the Government 
Pleader in order that the accused might be 


defended as ably and vigorously as 
possible”. 
But Mahim Chandra Guha appeared 


before the learned Additional Sessions 
Judge on the 12th June but as he had no 
previous instructions the learned Addi- 
tional Sessions Judge acceded to his 
request to allow him to take notes of the 
deposition of the prosecution, witnesses who 
had been examined up to that date and to 
postpone their eross examination till all 
the prosecution witnesses had been examin- 
ed and then to begin the cross-examination 
from the next day, à. e,the 13th June, 


1928. On the 13th June Babu Jogendra ` 


Ohandra Dutta of the Comilla Bar appeared 
for the accused before the learned Addi- 
tional Sessions Judge but he said that he 
would refuse to act ís junior to the Vakil 
appointed by the Crown forthe defence of 
the accused. There was some discussion 
about- the power. which Babu Jogendra 
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Chandra Dutia had from the accused, The 
facts will be found set out in thelearned 
Additional Sessions Judge's order dated. 
the 13th June, 1928, in the order-sheet. In 
the eni, the learned Additional Sessions ` 
Judge came tothe conclusion that the trial 
should. proceed and that in the cir-. 
cumstances the accused should be represent- 
ed by the Vakil appointed by the District 
Magistrate, i e, Babu Mohim Chandra 
Guha. 

° It appears that thereafter all the prosecu- 
tion witnesses were cross-examined by 
Babu Mohim Ohandra Guha and that 29 
witnesses for the defence were examined 
by him. Major Hodge, the Civil Surgeon, 
who had the prisoner under his observa- 


tion since the 4th May and who had given 


evidence before the learned Sessions Judge 
on the 11th Jine, 1928, was not cross-examin- 
ed by Babu Mohim Chandra Guha apparent- 
ly because of the fact that according to him, 
Major Hodge'sopinion of the question of 
insanity was not unfavourable to the accus- 
ed 


The accused has been defended before us 
by a very able Advocate Mr. A. K. Fazl-ul- 
Huq. If we may say so, the accused's case 
could not have been in better hands. Mr. 
Fazl-ul-Huq has argued that there has been 
no proper trial in this case and that, in the 
circumstances which have happened, our 
obvious course js to set aside the verdict of 
the Jury and the sentence passed on the 
accused and to direct a re-trial. Mr. Huq's 
point is that at thetime when the Jury were 
empanelled the accused was unrepresented 
and that the Jurors not having been chal- 
lenged the constitution of the Jury was not 
in accordance with law. Mr. Huq has 
further argued that the learned Additional 
Sessions Judge was wrong having regard to 
the provisions of s. 340, Criminal Procedure 
Code, in not allowing Babu Jogendra 
Chandra Dutt to conduct the defence on 
behalf of the accused when he appeared in 
Court on the 13th June, 1928, and that the 
trial was vitiated thereby. Mr. Huq has 
also argued that Major Hodge, the Civil 
Surgeon,not having been re called for cross- 
examination on behalf of the accused, his 
evidence should go out of the record alto- 
gether and that that in itself is a sufficient 
circumstance, justifying his prayer for a re- 
trial of the accused. 

Before I proceed further into the merita I 
propose to dispose of the three points taken 
by Mr. Fazlul Huq and indicafed.as above. 

‘In my opinion it is not correct, to say 
that on the 11th June, 1928, the accused was 
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wholly unrepresented. As will appear 
from the order-sheet, Babu Ram Prosonna 
Singh, Pleader, who had been engaged on 
behalf of the accused, was present in Court. 
Apparently thera was another gentleman 
who was his senior who had also been 
engaged on behelf of the defence but- he 
was absent. It wasopen tothe defence to 
challenge the Jurors as their names were 
called out but Bebu Rama Prosonna Singh 
did not challenge anybody. He contented 
himself by saying that he was only a junior, 
In this proceeding I am. not concerned with 
the conduct of Babu Rama Prosanna Singha 
or of his senior. The only question which 
is immediately before me is whether the 
constitution of the Jury was in accordance 
with law. There can be no doubt, in my 


opinion, on the facts appearing on the re- 


cord that the constitution of the Jury cannot 
be assailed and that Mr. Fazlul Huq's first 
point must be decisively negatived. The 
duty of an Advocate charged with the de- 
fence of a person accused ofa very serious 
crime will be found dwelt upon by Lord 
Brougham in his celebrated defence of 
Queen Caroline where the topie of fidelity 
to the client is exhaustively discussed, 
Entire devotion to the interest of the client; 
warm zeal in the maintenance and defence 
of his rights and the exercise of his utmost 
learning and ability —these are the points 
which can only satisfy the truly conscien- 
tious Advocate. Every man accused of an 
offence has a constitutional right to a trial 
according to law and the duty of his Coun- 
sel requires him to scan with legal 
knowledge the forms of- the proceeding 
against the accussd. (See in this connexion 
Professor Christian's note to 4 Blagkstone's 
Commentaries, 356; Lord Erskine, 6 Camp- 
Ps Lives of thə Lord Ohancellors, page 

L. : 

As regards Mr. Fazlul Huq's second point 
there is no substance in it and it will 
appear from the record that there were 
justifiable grounds for coming to the con- 
clusion that the absence of representation 
of the accused by legal advisers or the 
ineffective ;representation by them between 
the llth and the lih June was part of a 
plan which had already been determined 
upon. (Seein this connexion the petitions 
put in on the 5th and llth June respactive- 
ly). No exception can be taken to the con- 
duct of Babu Mohim Ohandra Guha for it 
is to be remembered that Counsel assigned 
for the defence of an accused charged with 
the offence of murder cannot decline the 


office nor can he abatea jot of his duty to 
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the accused and to the Court, because of 
the querulous attitude taken by another 
Counsel who is asked to associate himself 
with the Counsel assigned to the accused. 
(See per C. J. Hale 3 'Campbell's Lives of the 
Lord Ohief Justices 2u; ‘Sharswood’s Pro- 
fessional Ethics, page 92). £ am satisfied 
that the. learned Sessions Judge in the 
orders he passed on the 18th June did not 


‘geek to interpose between the accused and 


his friends. 

As regards Mr. Fazlul Huq's third point 
lam satisfied from the affidavit of Babu 
Mohim Chandra Guha placed before us that 
in the circumstances of this particular case, 


no prejudice whatsoever has been 
caused to the accused by reason of 
the non-cross-examination of Major 


Hodge—the Civil Surgeon. The examina- 
tion-in-chief of Major Hodge showed that 
his opinion was not hostile to the accused 
and l am not prepared to say that Babu 
Mohim Chandra Guha did not exercise a 
wise discretion in not cross-examining Major 
Hodge. The object of cross examination 
is not to produce startling effects but to 
elicit facta which will support the theory 


intended to be put forward. If the facts 


are already on record, the skilful cross- 
examiner knows when not to make an 
unskilful use of the right of cross-examina- 
tion : 

In this view of the matter, I must negative 
Mr, Fazlul Huq’s plea for a re-trial o1 the 
accused and I will now proceed to consider 
the other points urged by him. Mr. Fazlul 
Huq has argued that at the time when it 
was alleged that the accused had committ- 
ed the crime in question he was of unsound 
mind and that his condition of mind was 
such as would bring him within the rule 
of law laid down in s. &4of the Indian 
Penal Code. He said that upon the evidence 
it might be perfectly clear that the accus- 
ed was the man who had inflicted the fatal 
wound on Mr. Davies but the question of 
his culpability for the act which the accus- 
ed committed had not been properly 
considered. The Civil Surgeon was 
examined before the Committing Magistrate 
andthe Sessions Judge who asked him 
if the accused was in a fit condition of 
miad to stand the trial. But that didnot 
prove that the accused had lapsed iuto 
sanity at the time of thealleged murder. 
The Oivil Surgeon also said that he did not 
know the accused's.past history. There 
was evidence that.the accused thought 
himselfto be a great poet, he had written 
cart-loads of poetry and thought that he 


- 118 I. O. 1929 


was Byron, Shelly and Wordsworth, that he 
lectured before imaginary audiences ón 
every conceivable subject under the sun, 
for several hours together, every day. The 
Opinion of the Civil Surgeon should have 
been asked as to what he thought of the 
man with such a history. 

The law relating to the plea of insanity 
has been laid down by eminent Judges 
from time to time, but it may not be wholly 
out of place to state very briefly what 
I conceive to be the true position. It is 
for the Jury to determine whether the 
prisoner, when he committed the offence 
with which he stood charged, was incapable 
of distinguishing right from wrong or 
under the influence of any delusion which 
rendered his mind at the moment insensible 
of the nature of the act he was about to 
commit—since in that case he would not 
be legally responsible for hie conduct. On 
the other hand, provided the Jury should 
beofopinion that when he committed the 
offence he was capable of distinguishing 
right from wrong and not under the 
iufluence of such a delusion as disabled 
him from discerning that he was doing a 
wrong act or one contrary to law, he would 
be amenable and held guilty in the eye of 
the law. In other words, to establish a 
defence on the ground of insanity it must be 
clearly proved that at the time of com- 
mitting the act, the party accused was 
labouring under such a defect of reason 
from disease of the mind as not to know 
the’ nature and quality of the act he was 
doing, or if he did know it that he did not 


know that what he was doing was wrong. ' 


It the accused was conscious that the act 
was one which be ought not to do and if that 
act was at the same time contrary tothe law 
of the land, he is punishable. The standard 
to be applied is whether according to the 
ordinary standard adopted by reasonable 
men the act was right or wrong. Onca 
it is clear that the appellant knew that the 
act was wrong in law, then’ he was doing 
an act which he was conscious he ought not 
to do, and as it was ‘against the law, it was 
punishable by law. It nas also been said by 
very high authority that one must see that 
the accused's disease of the mind was 
formed before the act was done Any disease 
which so disturba the mind that you cannot 
think calmly and rationally of all the 
different reasons to which we refer in 
considering the righthess or wrongaess of 
an action, any disease which so disturbs 
the mind that you cannot perform that 
duty with some maderate degree of calmness 
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and reason may be fairly said to prevenut & 


man from.knowing that what hedid was 
wrong. Theonus of proof waere the plea’ 


` of insanity ig taken on behalf of the accus- 


ed lies on him and it muss be proved 
affirmatively that the accused was insane 
at the time when hecommitted the actin 
question. Uncontrolable impulse co exist- 
ing with the full possession of the reason- 
ing powers is no defence in law, nor is 
moral insanity, i. e., existence of delusions 
which indicate a defect of sanity such as 
will relieve a person from criminal res- 
ponsibility, any defence in law. It is not 
mere eccentricity or singularity of manner 
that will suffice to -establish the plea of 
insanity; it must be~-~ shown that- the 
prisoner had no competent use of his 
understanding so as to know that he was 
doing & wrong thing in the particular act 
in question, If there is evidence -of pre- 
meditation and design or evidence that the 


. prisoner after the act in question tried to 


resist arrest, the plea of insanity may be 
negatived. A prisoner trying to resist 
arrest after he had committed the act in 
question shows that he is well aware that he 
has committed an act which in law is cri- 
minal [per Erle, O. J. R. v, Leigh (1)]. Lt is a 
mistake to suppose that in order to satisfy 
aJury that the plea of insanity is well- 
founded, scientific evidence must be adduc- 
ed. Ifthe existence of facts is such as fo: 
indicate an unsound state of mind, that is 
quite sufficient (per Brett, L. J. R, v.Dart (2)], 
Bearing these principles in mind, I 
have examined the record in this case 
minutely* and I have not failed to keep 
ever present in my mind the terms of 
the verdict of the Jury, of the judgment ` 
of the learaed Sassions Judge and of his 
Letter of Reference to this Court. I am 
unable to come to the conclusion that the 
evidence on record discloses circumstances — 
which would enable the accused to elaim 
exemption under the provisions of s. 84 of 
the Indian Penal Oode. It is ab 1ndauudy 
clear on the evidence on record that it ' 
was the accused who killed Mr Davies: 
and that there was premeditation and 
design on the part of the accused. Some ' 
evidence of the state of mind of the 
accused in 1921, 1925 and 1926 had been: 
given which showed that he was of an’ 
eccentric character ‘and had occasional 
delusions about his position and capacities. 
But what was his condition in 1928? He 


(1) ree. 4 F. & F. 915. 3 
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had come all the way from. Tipperah to 
Ohittagong, written perfectly lucid letters, 
asked for an interview with Mr, Davies, 
went there correctly. attired, and had 
taken the precaution of going there early 
in order to avoid the presence of other 
interviewers. 
struggled. Six hours after the occurrence 
when the Committing Magistrate saw him 
and told. him that if he made any state- 
ment to him (the Magistrate) the same 
might be used against him (the accused) 


the accused declined to make any state- 


ment The accused bad provided himself 
with a knife which was new (see the evi- 
dence on record, pages 16, 19, 21, 22, 25 
and 26) If,as a matter of fact, there was 
premeditation and design, as we hold 
there was, the plea of insanity must at 
once be negatived. The accused cannot 
elaim any exemption whatsoever under 
B. 84, Indian Penal Code. Further, there 
is considerable evidence that immediately 
after the act in question there was a 
struggle between the accused and those 
who rushed up to him for the purpose of 
arresting him. The accused tried his best 
to resist arrest. He did not succeed be- 
cause he was overpowered by the people 
who had assembled in the verandah of 
the Magistrates bungalow. The fact that 
the accused tried to resist arrest shows 
unmistakably that he was well aware at 
the time that he’ had committed an act 
which in law wascriminal. This cireum- 
stance would also show that the accused 
cannot claim any exemption under s. 84, 
Indian Penal Code, The Jury found that 
the accused cannot claim exemption under 
s. 84, Indian Penal Code, an opinion with 
which the learned Judge agreed. “Nothing 
has been shown to me which would justify 
me to take a different view. I am, there- 
fore, constrained to hold that the accused 
has committed an act punishable under 
8, 302, Indian Penal Code. It was argued 
before us that no motive is discernible 
on the record and that that lent consider- 
able support to the plea of insanity. Now 
if the facts are clear so far as the act 
complained of is concerned the motive is 
irrelevant. If the facts are not clear, 


motive may explain what otherwise 
would be difficult of explanation, The | 
want of motive for the commission 


of a crime and its being committed under 
circumstances which render detection 
inevitable are, no doubt, important points 
to be taken into consideration coupled 
with the other evidence on record bearing 


BAZLAR RAHAMAN V. EMPEROR, 


When he was caught, he. 


115 I. O. 1929 


on the question of insanity. In my opinion 
it is not the law that because a horrible 
murder has been committed with no appa- 
rent motive, in circumstances as have 
been spoken to by the prosecution wit- 
nesses, one may conclude therefrom that 
the perpetrator of the, deed in question 
must have been mad at the time. 

The question now arises about the sen- 
tence which we should pass on the accused. 
There can be no doubt that he was not in 
a healthy state of mind for some con- 
siderable time before the date of the occur- 
rence. His mind was one which had been 
morbidly affected. The evidence on record 
abundantly justifies that view and we are 
to a considerable extent fortified by the 
opinion of Major Hedge. On the question 
of sentence the learned Sessions Judge's 
opinion must carry great weight with us. 
In these circumstances, we think the ends 
of justice will be sufficiently met by our 
commuting the sentence of death passed 
on the accused to one of transportation for 
life. We direct aecordingly. 

Jack, J.—The appellant has been con- 
victed of the murder of Mr. G. H. W. 
Davies, I. C. 8., and sentenced to death. 

The prosecution case is that on the 
morning of the 20th of April the appellant 
ealléd on Mr. Davies and, at the close of 
an interview lasting about 10 to 15 minutes 
stabbed him in the chest with a. knife 
inflieting injuries of which Mr. Davies died 
in the course of a few minutes. No one 
was present at the time but, hearing the . 
noise caused by Mr. Davies falling and 
erying out, Mohendra Lall Sarkar Nazir 
and Kala Mian orderly who were in the 
verandah attached to the office room where 
this took place, rushed into the room fol- 
lowed by others. They saw the appellant 
withdrawing a knife from Mr. Davies' chest 
and then inflicting another wound on his 
leg as he lay on the floor helpless but kick- 
ing out with his legs. The Nazir seized 
the appellant from behind and Kala Mian 
then snatched from him this knife Ex. 1, 

That the appellant stabbed Mr, Davies 
with a knife and so caused death is not now 
disputed. It is merely urged that he did 
not use the knife Ex. 1,to which a price 
lakel is attached showing that it was newly 
purchased. This suggestion loses all force 
in so far as it is intended io negative 
premeditation, when we find that during 


` the course of the examination of ihe y rosecu- 


tion witnesses, the accused stated that his 
knife had no price ticket, he had removed 
it the night before, This statement shows 
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that, in any case, he brought a knife with 
him. Moreover, there is overwhelming 


evidence that Ex.l is the knife actually | 


taken from the hand of the accused at the 
time, 

It is admitted that the learned Judge's 
summing up was eminently fair but it is 
urged on behalf of the appellant that he 
was not properly represented at the trial 

‘inasmuch asthe learned Judge refused to 
allow the Pleader engaged by the appellant's 
brother, to defend the appellant. The 
order on the order-sheet dated 13th June, 


~—~1928; shows that, in fact, the learned Judge 
refused to allow Babu Jogendra Dutta to. 
appear for the accused on that date without . 


a power from the accused whom the Jury 
had found to be capable ot defending 
himself and as the Pleader refused’ to 
certify that he was satisfied that. the 
accused had validly executed a power. 
Whatever may have been the propriety of 
this order, a perusal of the affidavit filed’ by 
the defence Pleader Babu Mohim Chandra 
Guha Deb Barman (one of the leaders‘of 
the Chittagong Bar) shows that there is no 
substance in this objection to the manner 
in whieh the trial was conducted. . On the 
first day of the trial, viz, the llth June, 
Babu Rama Prosonna Singha intimated. to 
the Court that he had received a power 
from the accused and that a Senior was 
also engaged under whom he was retained, 
but that he had no instructions, and that 
his Senior had instructed him that if the 
trial were taken up that day the accused 
was tobe undefended. Thereupon Mohim 
Babu was appointed by the District Magis- 
trate to defend the accused. ` 

It is urged that the accused was prejudic- 
ed inasmuch as Major V.S. O. Hodge, the 
Civil Surgeon, was not re-called for examina- 
tion after he had had the past history of the 
accused put before him as detailed by the 
witnesses, However, in the affidavit 
referred to above, it is explained that Major 
V. 8.0. Hodge was not re called because 
liis evidence as it stood was very favourable 
to the accused, and that Mohim Babu'g 
decision not to examine him again was 
entirely approved by the relatives. of the 
accused. Itis significant that in the very 
detailed and elaborate petition of appead 
filed by the appellant there is no sugges- 
tion that the appellant was in any way 
prejudiced by the District Magistrate's 
appointment of a Pleader todefend him, 
on the contrary he candidly admits that 
the Vakil did whatever lay in his power, 
and further makes no complaint regarding 
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the Bon-appearanoe of Babu Jogendra. 
Datta, —. ; 

But in any case these preliminary pointa | 
need not: be considered as the learned 
Advocate for the appellant does not press 
them in view of the order which we propose 
to pass. . : 

The only. question which remains to be 
considered is whether at the time he 
stabbed Mr, Davies, the appellant was, in 
the words ofs. 84 of the Penal Code, by 
reason of unsoundness of mind, incapable of 
knowing: the nature of the act or that he 
was doing what was either wrong or con- 
trary to law. 

There is evidence indicating that since 
1925. the appellant used at times to talk 
incoherently and to himself. In 1996 
he claimed at different times to be (or to 
have received the titles) Shelly, Wordsworth, 
Byronand Imam Mahdi. Then in 1927 wa 
find him writing the incoherent and unin- 
telligible. letters Ex. D, Ex. D-1, Ex. E and 
d Which certainly indicate a disordered 
mind, 


j 
On‘the day before the occurence he wrote: 
the ‘letter Ex. XVIII, which, though 
indicating a weak intellect and wandering 
mind, is quite intelligible. -Finally just 
before the occurrence he sent in his card 
to Mr. Davies inscribed “Kazi Bozlur 
Rahman—I have got title Byron Lord: 
and student Oxford University, England.” 
It is clear, therefore, that up to the time of 
the oceurrénce he was more or less mentally 
unsound. Notwithstanding this, his conduct 
up to the time of the occurrence and the evi- 
dence of the post-master and other witnesses 
regarding his enquires on the previous day 
about-the non-delivery report of a telegram, . 
shows that he was quite capable of transact- 
ing business intelligently. 


The evidence of Mr. Siddique ` Rahman, 
Public Prosecutor, Comilla, throws somelight 
on the object of his visit to Mr. Davies, 
Hight or ten days before the occurrence 
he wanted to see the District Magistrate at 
Comilla in connection with some previous 
correspondence (cf. Ex. D and Ex. D-1) and 
Mr. Siddique Rahman told him that, Mr. 
Nelson the Magistrate with whom he had 
corrésponded was uo longer there. Hethen 
said that he would go to see the Commis- 
sioner -at Ohittagong if his case had been 
transferred there. He further made a parade. 
of his poetic powers referring to Byron, 
Shelly and Wordsworth ‘and said he had 
heard that Mr. Nelson talked very highly 
of his. diction and language and he had 
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wanted to pay his respect to him. In the 
correspondence referred to (Exs. D and D-1) 
Bo far as it conveys any ssns9 at all,he 
complains of domestic troubles and that 
his wife had hypnotised him, also he wants 


' to be recognised as a great poet and to be 


(D. W. No 24) says the appellant 


, Blight 


permitted to go to College On the day 
before the ocecurrenca (as the evidence 
of the post-master and station master shows) 
he had wired to his uncle for Rs; 3,000 
and was agitated because no reply had 
come; he wanted aleo a passport to go 
to Eogland, On Mr. Davies’ table were 
found 5 note books of the accused coatain- 
ing unintelligible poetry and the inference 
is that the appellant wanted recognition 
of his poetice powers and some facilities 
for going to Oollege in England. There 
is evidence skowing that at times the 
appellant acted violently when opposed, 
eg., when witness Hosain (D, W. No. ts) 
pressed the eppellant to take medicine 
the latter gave hima kick on the chest 
and knocked nim down. Again Amir Hosen 
used 
at times to get furious with people who 


tried to remonstrate with him and when. 


urged to take food would beat those who 
approached him. We can only conjecture 
what took plece at the interview with Mr. 
Davies. It was justafter Mr. Devies had 
concluded the interview by siying ‘good 
morning’ that the appellant stabbed him, 
There is no evidence as to motive but 
on the one hend it seems possible that 
the appellant was exasperated by not 
getting what he wanted or again it may 
be that the apparently morbid condition 
of his brain had produced a vague craving 
for relief by some such passionate action. 
Whatever may be the explanation of his 
cruel and apparently unprovoked attack, 
there are circumstances which seem to 


.indieate that the appellant realised at 


the time what he was doing and that he 
was doing wrong. When Kala Mian went to 
seize bim the appellant threatened td stab 
him. Again Kader Bakhsh (P. W. No. 4) 
says the appellant struggled to escape 
when seized and this seems to be cor- 
roborated by the fact that he received 
injuries which the doctor says 
might have been caused by a struggle. 
When questioned few hours later by the 
Magistrate and told that any statement 
he made would he used in evidence he 
said that, if his statements were to be 
used against him, he would not make a 
statement. His purchase of the knife of 
this unusual description and bringing it 
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with him probably indicates premeditation 
and, in any case, since he must hava 
opened it (and its hinge is quite stiff) 
before stabbing Mr, Davies there was 
&t least some deliberation. Finally his state- 
ments show that he remembers clearly the 
circumstances in which he stabbed Mr, 
Davies and, altogether, the facta are clearly 
incompatible with the theory that he did 
not know the nature of the aet. The Civil 
Surgeon who had the appellant under ob- ` 
servation from the 4th of May, up to the 
time of his trial gave hia opinion that he 
was of unsound mind during that period. 
He added, however: "as far as I can judge 
his cognitive faculties are all right. His’ 
knowing and perceiving are correct, but 
his power of coneciving must be to some 
extent ‘biased’ if his delusions are genuine 
fien there is that in his behaviour and in' 
this physical condition which suggests 
that his nervous system is unbalanced.” 
As to his mental condition subsequent to 
the occurrence we have also the appellant's 
post card (Ex 6) written in the jail twodays 
after the occurrence. Apart from bad 
Eaglish ‘his does not necessarily indicate 
an unsound mind and a post card (Ex. 5) 
written two days later is quite sensib'e and 
shows that, whatever delusions he suffered’ 
from, he quite realised his position. The 
same applies to another post card (Ex. 3) . 
written a fortnight later. i 

Taking all the circumstances leading up 
to and connected with the ozcurrence into 
accouat, there ean, to my mind, be no 
doubt that the appellant has failed to show 
that,at the time he fatally stabbed Mr, 
Davies, he was, by reason of unsoundness 
of mind, incapable of knowing the nature 
ofthe actor that he was doing what was 
wrong or contrary to law. He cannot, 
therefore, claim exemption from criminal 
liability under s. 84, Indian Penal Oode. 
The weapon employed an unusually large 
and heavy clasp knife pointed like a 
dagger, the force used, which was sufficient 
to cut through a rib, the accuracy with 
which the blow penetrated the heart and 
the second blow all show that the appellant 
must have deliberately intended to. kill 
Mr. Davies; he has, therefore, been rightly’ 
convicted of murder. There remains the 
question of sentence. On the evidence 
there can be no doubt that the learned 
Judge is correct in, his opinion that the 
appellant was of unsound mind at the 
time of committing the offence. The six 
Jurors who were of opinion that he waa 
notofuasound mind must have thought 









is pers aally liable as the 
efused to confirm him when 
reame up before it. This does 
Dpear to be the fact, It appears that 
e was appointed (no doubt provisionally) 
by.the Secretary but at the first meeting 
afterwards of the Committee he was 
recognised as one of the staff but the Com- 
. mittee regretted that they were unable to 
retain him as such owing to financial 
stringency. In my opinion, therefore, this 
is not a case which comes under s. 235 "of 
the Contract Act so as to make the petition- 
er personally liable for the pay. 

The decree, therefore, will be varied 
and will bs against the Secretary and the 
Committee of the School instead of against 
the petitioner personally. In the circum- 
stances I allow no costs. 

A. Decree varied, 


CALCUTTA HIGH COURT. 
Crivin Suir No. 32 oF 1927, 
January 31, 1928. 
Present:—Mr Justice Costello. 
M. BARNARDC-— PzrITIONER 
i versus 
* G. H. BARNARD —OrrosiTE PARTY, 

Divorce Act (IV of 1869), ss. 7, 10, scope of— 
Grounds of divorce—Indian and Colonial Divorce 
(Jurisdiction) Act, 1926, (16 & 17 Geo. V, Ch. 40) 
$5. 1, $— Parties domiciled in England but resident in 
India—Divorce by Indian Courts, validity of— 
Adultery as sole ground for divorce. ; 
: So far as decrees granted by Indian Courts for dis- 
solution. of marriage, the parties to which are 
ed Hrs end or coo are concerned 

ey are for all purposes to be regar i ; 
Er or 2l purp garded as valid. [p. 

Section 7, Divorce Act, cannot be read as inter- 
fering with or extending the grounds for dissolu- 
tion  ofmarriage as set forth in s 10 of 
the Act. The section is concerned with matters of 
Procsdurę and: notof substantive law [p. 578, col. 
‘The whole scheme of the Indian i 
Divorce Jurisdiction Act is to inue tee 
India with that of England. Therefore the con- 
elusion is irresistable that the words in "proviso (a) 
of s. 141) of the Act are- intended to mean that the 
grounds on‘ which a decree for ‘the dissolution of 
marriage of a British subject domiciled in England 
may be granted bya High Court in India shall be 
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those on which sucha decree might be granted by: ' 
the Divorce Court in England according to the law 
for the time being in force in England, i. e., at the 
-present time according to the law laid down in 
8.176, Supreme Court of Judicature (Consolidation) 
Act, 1925. Therefore, it would be sufficient for a 
wife petitioner domiciled in England to establish to. 
the satisfaction of the Courtin India the adultery 
of her husband. [p 578, col. 2; 579, col. 1.) : 


Mr. Charles Bagram, for the Petitioner. 
Mr. R..C. Bannerjee, for the Advocate- 
General of Bengal, for the Opposite Party. 


JUDGMENT.—This is a petition by 
Margaret Barnard ‘praying for a dissolution 
of her marriage with the respondent George 
Henry Barnard on the ground of his 
adultery with a woman unknown on 17th 
November, 1927, The petitioner was married 
to the respondent on 18th October, 1917, 
according to the rites of the Ohristian 
Church at the Wesleyan Ohurch at 
Jhansi. At the time of the marriage the 
respondent was domiciled in England and 
before her marriage the petitioner was also 
domiciled in Engla:d and after the 
marriage they retained their English 
domicile. It was duly averred in the peti- 
tion that the respondent at the time of the 
presentation of the petition was domiciled 
in England. It may, therefore, be taken 
that when this petition was filed both 
the parties to the marriage were domicil- 


ed in England. Both the parties 
to the marriage profess the Ohrietian 
religion. It appears from the evidence 


of.the petitioner that after her marriage 
she and the respondent lived and cohabited 
together first of all at Jhansi and after- 
wards at No.5, Carnac Street, Oaleutta, 
and finally at- No.9, Rawdon Street in 
' Calcutta, and, therefore, the place where 
‘the-parties last resided together was within 
the jurisdiction of this Court, 

The suit was brought under the Statute 
16 and 17, Geo. V, Ch. 40, which is the 
Indian and Colonial Divorce (Jurisdiction) 
Act, 1926, and accordingly the petition was 
in the form required by the rules 
made under that Act which form is 
similar to that of the petition for dissolu- 
tion of marriage in use in England. The 


, petitioner as required by proviso (a), s.1, 


Sub-s.(1) of the Statute (:6 and 17 Geo. 
V, Oh. 40) stated in para. 9 of her petition 
thatin the interest of justice it is desirable 
that this suit should be determined in 
India inasmuch as the petitioner “for wantof 
sufficient means wag prevented from taking 
proceedings in the Courts in England and 
the witnesses to the charge of adultery are 
in Caleutta, " š 
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Bo far as the facts of the case are concern- 
ei the petitioner has established to my 
satisfaction all thé necessary formal aver- 
ments in her petition and she has proved 
before me that the respondent has been 
guilty of adultery as alleged in para. 8 of 
the petition. s 

At the end of the first day's hearing I was 
somewhat dubious, as to whether or not 
adultery on the part of the respondent 
has been sufficiently established, At that 
stage of the case the evidence merely came 
to this: that the respondent on the evening 
of 17th November, 1927, had come to the 
Continental Hotel in Calcutta and had 
there entered in the Registration Book 
the names “Mr. and Mrs. Barnard” and 
the evidence of a clerk from the Hotel 
indicated that the respondent stayed for 
the night at that Hotel with a lady who 
was not the petitioner. The khansama 
from the Hotelin question was called to 
say that on the next morning, somewhere 
&bout 9-30, he was summoned to room No. 
77 (whieh was the number of the room set 
against the names of Mr, and Mrs. Barnard) 
and that there he found the respondent and 
a lady seated in the bed-room; both of 
them were, however, fully dressed. The 
khansama further stated that in pursuance 
of an order given to him by the respondent 
heserved breakfast to the respondent and 
the lady inthe béd-room in question. 

. Counsel for the petitioner invited me 
to infer from those facts alone íhat the 
respondent had in fact committed adultery, 
but I was inclined to take the view that 
had thecase stooped at 
matter would have fallen within the 
decision of Lord Merivale in the case of 
Farnham v. Farnham (1). Therethe learned 
President said : 3 2E 

“It was impossible to make adecree on the 
case as first presented to me. It came 
before the Oourt as if a married man who 
wished to be divorced had only to goto a 
Hotel with & woman to achieve that end, 
and that, if he did so, the Court was of 

_ necessity obliged to grant a decree. If the 


Court were so to hold,it would be the greatest ` 
possible encouragement to collusive pro- . 


ceedings. Divorce by consent is no part 
of the law of England”. 

In that case the learned President gave 
&n opportunity to the petitioner in the 
case to call further evidence and following 
that precedent I allowed the petitioner in 
the present suit to be re-called on the 


(1) (1025) 4L T, L, R. 543; 133 L. T. 320, 
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second. day's hearing in order to give 
additional evidence, and having heard 
that’ evidence of the petitioner I came to 
the same sort of conclusion as Lord Merivale 
finally arrived at in Farnham v. Farnham 
(1), and I was then fully satisfied that the 
joint presence of the respondent and the 
woman at the Hotel was "an incident in the 
course of a liaison and not a mere farce 
played for the purpose of obtaining the 
divorce," 

- léame to that conclusion because the 
petitioner produced and proved before me 
two letters written to her by the respondent 
whilst she was away in England from 
which it seemed quite clear that the 
respondent had committed adultery with a 
certain woman and that that woman had 
had achild by him. The further evidence 
ofthe petitioner put an entirely different 
complexion upon the case from that which 
itbore after the first day's hearing and 
her evidence showed that the real facts 
wereas follows: “The petitioner had pro- 
ceeded to England in the year 1923 expect- 
ing the respondent to follow her shortly 
afterwards which, however, he failed to do 
and thereafter owing apparently to financial 
stringency the petitioner was unable to 
return to India at the time she had in- 
tended but was obliged to remain on in 
England. It appears that letters from her 
husband as time went on became less and 
less frequent and he soon ceased to afford 
her any financial assistance whatever, 
Thereafter she received the first of the two 


letters to which I have already referred 


(dated 4th June, 1925) in which her husband 
made definite confession of adultery and 
subsequently she reeeived the second letter 
(which was dated 2nd September, 1925), in 
whick here husband informed her that the 
woman with whom he had been associating 
had given birth to a child. Apparently 
the petitioner made up her mind thatit 
would be easier to prosecute divorce pro- 
ceedings in India rather than in England, 
and accordingly she returned to this 
country in the latter part of the year 1926, 
Fora time she stayed with her. brother 
somewhere upcountry -and then in. the 
early’ part of 1927 -she came down to 
Calcutta and instead-of there and then 
commencing divorce proceedings against 
her husband she managed to effect a 
reconciliation with him and in fact not 
only forgave him for the misconduct which 
he had admitted but also in law condoned 
the adultery which had taken place by 
resuming cohabitation with ler husband 


514 ` 
and living. with. him for some months at 
the address which I have already mentioned, 
namely 9, Rawdon Street. Subsequently, 
however, she discovered that her husband 
was still associating and carrying on a 
correspondence with the woman with 
whom he had committed adultery and 
consequently the petitioner left the re- 
spondent and went to reside once more 
with her brother upcountry. Towards the 
latter part of 1927 the petitioner came down 
to Oaleutta, apparently because another bro- 
ther of hers was ill, and she thereupon 
or soon after Giscovered that the -respond- 
ent had stayed at the Continental Hotel 
with à woman on the night of 17th Novem- 
ber. as I have already described. It 
was clear to me from the evidence of the 
Hotel clerk that the lady with whom the 
respondent stayed on the night of the 17th 
was the same person with whom he had 
previously confessed to having committed 
adultery. It was manifest, therefore,as I 
have already stated, that the joint presence 
of the respondent and the lady at the Uon- 
tinental Hotel was part of an association of 
long standing and not a mere sporadic 
incident merely staged for the purpose of 
allowing the petitioner to institute divorce 
proceedings. Accordingly so far as the 
facts of this case are concerned, no difficulty 
arises. I find as afact that the respondent 
did commit -adultery as set forth in the 
petition. I am also satisfied from the 
evidence of the petitioner that in the words 
of proviso (d),sub-el. 1, 8.1 of the Act of 
1926 there was sufficient cause which 
prevented the petitioner from taking pro- 
ceedings in the Court of the county in 
which she is domiciled, i. e, England, and 
‘Lam satisfied that in the interest of justice 
it is desirable that this. suit „should be 
determined in India. = ho 

The real question, however, which I have 
to determine in this case is whether or not 
on the proper construction of the Statute 
(16 and 17, Geo V,U. 40) read in conjunc- 
tion with the existing law with regard to 
‘dissolution of marriage in India the peti- 
tioner is entitled to a decree for the dis- 
solution of her marriage upon the ground 
of the respondent’s adultery alone. No 
‘other ground was alleged in the petition 
and as far asthe evidence goes it appears 
that the petitioner is not in a position to 
make a charge of any matrimonial offence 
against the respondent other than that of 
adultery. Tha whole question, therefore, 
is whether or not under the existing law 
it is sufficient for a wife potitionor domi- 
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eiled in England to establish to the satis- 


faction of the Oourt in India the adultery 
of a respondent husband. f 
This question which I have to decide is 
of some public importance because ap- 
parently this is the first suit arising under 
the provisions of the Indian and Oolonial 
Divorce (Jurisdiction) Act of 1926. The 
point for decision is 9 matter which may 
affect the matrimonial rights of all British 
subjects resident in India but domiciled in 
England orin Scotland, It is, therefore, 
to be regretted that a point of such far- 
reaching effect should have - arisen for 
decision in an undefended suit. Having 
regard to the importance ofthe matter L 
indicated that in my view the Advocate- 
General, as the authority appointed to give 
instructions to the Proctor under the pro- 
visions of the Act, ought to be represented 
at the hearing of this suit. Accordingly 
at the adjourned hearing Mr. R. O. Ban- 
nerjee appeared to represent the Advocate- 
General of Bengal in order that the other 
side of the case might be fully put before 
the Court. I have derived great assistance 
from Mr. Bannerjee as wellas from Mr. 
Charles Bagram who appeared for the peti- 
tioner, ; : 
Now, in order to ascertain what the 
present legal position is, it is perhaps 
desirable to consider for a moment the 
matter in its historical aspect. By the 
Divorce Act of 1869 (which is Act IV of 1869), 
passed by the Indian Legislature on 26th 
February, 1869, for the purpose of conferr- 
ing on certain Courts jurisdiction in 
matters matrimonial, it was enacted that 
that Act should extend to the whole of 
British India and also to British subjects 


in Dominions mentioned in the Act, that. 


is, certain Dominions of Princesand States 
in India in alliance with the British Orown, 
butnothingin that Act contained authorized 
any Court to grant any relief under the Act 
except in the cases where the petitioner pro- 
fesses the Ohristian religion and resides in 
Indiaatthe timeof presenting the petitionor 
to make decrees of dissolution of a marriage 
except in the following cases: 

(a) Where the marriage shall have been 
solemnized in India ; and, 

(b) where the adultery, rape or unnatural 
crime complained of shall have been com- 
mitted in India ; or, 

(c) where the husband has since the 
solemnization of the marriage exchanged 


his profession of Christianity for the pro-. 


fession of some other form of religion, or 
to make deoreeg of nullity of marriage 
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except in cases where the marriage has been 
solemnized in India. 

Accordingly under that Aet the power 
to grant relief other than divorce was limit- 
ed to cases where the petitioner professed 
the Christian religion and residedin India, 
and in cases of dissolution of marriage it 
was necessary that a marriage should have 
been solemaizad in India or the matrimonial 
offence committed én India or that the 
husband should have exchanged Chris- 
tianıty for some other form of religion. 

It is to be observed, therefore, that the 
. basis of the jurisdiction conferred by the 

Act of 1lt69 was the residence of the peti- 

tioner at the time of presenting the pati- 
tion, and upon that footing for a space of 
something like 50 or 60 years, apparently, 
decrees for dissolution of marriage were 
from time to time granted by the various 
High Courts in India. The validity of such 
decrees was, however, challenged in 1921 in 
the case of Keyes v. Keyes (2) and it was 
there decided by Sir Hanry Duke, President 
of the Divorce Court in England, that the 
Courts in India had in fact no jurisdiction 
to make decrees for dissolution of marriage 
in the case of parties not domiciled in 
India, even though the marriage was 
celebrated in India and the parties were 
resident in India, and the acts of adultery 
relied on were commitied within the 
jurisdiction of the Indian Oourts, The 
learnsd President in the course of his 
judgment pointed out that Lord Westbury 
in the case of Shaw v. Gould (3) stated it to 
be one of the rules generally observed by 
Ohristians and civilized States that questions 
of personal status depend on the law of the 
actual domicile of the party concerned, and 
the learnod President came to the conclu- 
tion that the Indian Councils Act of 1861, 
which was then the Statute empowering 
the Governor General in Council in India 
to make laws and regulations, does not 
warrant the making ofa law to empower 
‘Courts in India to decree dissolution of the 
marriage of persons not domiciled withia 
‘their jurisdiction. In other words, the 
effect of the decision in Keyes v. Keyes (2) 
is that the power to decreea dissolation of 
marriage even in India must be based 
upon the domicile of the parties and not 
upon the question of residence only. The 
effect of Keyes v. Keyzs (2) was to invalidate 


a very large number of decrees for dissolu- 


tion of marriage which had been made by 
(3; (1921) P. 204; 90 L., J. P. 242; 124 L. T. 797; 65 S. 
4.435. 37 T.L R. 499. 
(3) (1468) 3 H, L, 55; 37 L, J, Oh. 433; 18. L., T. 633; 
146 RR. 214. 
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the Indian Courts upon the footing of the 
residence of the parties. Accordingly it 
became necessary that an Act of Parlia- 
ment should be passedinorder to validate 
such decrees. Such an Act was passed in 
the year 192! under the title of the Indian 
Divorce Act whereby it was enacted that 
any decree granted underthe Actof the 
Indian Legislature known asthe Indian 
Divorce Act of 1809 was confirmed and 
made absolute under the provisions of that 
Act for dissolution of marriage, the parties 
to which at the time of the commencement 
of the proceedings were domiciled in the 
United Kingdom and any order made by 
the Oourt in relation toany such decree 
was to be valid and to be deemed always to 
have been valid in all respects as though 
the parties to the marriage had been domi- 
ciled in India, i 
-The case of Keyes v, Keyes (2) also in 
efect decided that ifand in so faras it 
purported to confer jurisdiction to grant 
decrees for dissolution of marriage based on 
residence only the Divorce Act of 1869. was 
ultra vires the Indian Legislature under the 
powers conferred upon it by the Indian 
Councils Act of 1861. The Indian Divorce 
Validating Act of 1921 remedied that 
defect so far as decrees already made were 
concerned. Daspite the decision of Keyes 
v. Keyes (2) various Oourts in India cun- 
tinued to make decrees for dissolution of 
marriage in the case of persons who were 
resident in India, butnot domiciled in India 
and to my mind there is no doubt that such 
decrees had no legal effect on the status of 
the parties at any rate outside India, One 
of such cases was that of Miller v. Miller 
(4) which was décided by Mr. Justice Pear- 
Bon in 1924, The head note of that case is 
as follows: f 
“On a petition by the wife for dissolution 
of marriage, it appearing that the husband 
was a subject of the United States of 
America and domiciled in that country and 
that the marriage was celebrated and both 
parties resided in India up to January, 
1923,. until which time the married life 
lasted (when the husband had ieft for- 
America where he since remained) proof 
was given of adultery and cruelty com- 
mitted witain the jurisdiction of the Court 
sufficient to entitle the petitioner to a 
decree nisi: AE 
"Held, that the Court had jurisdiction to 
pass the deeree. 
“Semble: The result may be that 
(4) 89 Ind. Cas, 611; 520,566; A.I. R. 1925 Oal 
5 4 
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the decree will hold good in India, 
but that everywhere else the parties will 
remain still legally married”. 

Mr. Justice Pearson in the course of his 
judgment said this: nO fone 

“Upon the question of jurisdiction, my at- 
tention has been drawn to the judgment of 
Sir Henry Duke in Keyes v. Keyes (2) which 
decided that the Courts administering the 
divorce law in India have no jurisdiction 
to decree diesolution of a marriage between 
parties not domiciled in India: it also decid- 
ed that the East India Councils Act of 
1861 does not warrant the making of, a 
` -law to empower Courts in Indiato decree 
dissolution ofthe marriage of person not 
domiciled within their jurisdiction. 


That decision has since met with discus- 
sion in two reported cases in India, namely, 
Wilkinson v. Wilkinson (5) and Lee v. Lee (6). 
It has been pointed out that it would have 
been enough for the decision in Keyesv, 
Keyes (2) to say that since Le Mesurier v. Le 
Mesurier (7) orat any rate since Bater v. 
Bater (8) the jurisdiction to decree dissolu- 
tion of marriage depended according to 
Engiish Law upon the domicile of the 
parties, and that as the domicile in Keyes v. 
Keyes (2) was English, the English Oourts 
would not recognise as valid in England 
a decree pronounced by a Court in India 
whose jurisdiction was based on a princi- 
ple—that of the residence of the parties 
at the time—not accepted according to 
English Law as conferring jurisdiction, 
That this isso appears, I think, from the 
language used in an early part of the judg- 
' ment, where the learned President says 
(at page 211*): "The petitioner has brought 
this suit to determine the validity, at any 
rate in England, of the decree made at 
his instance in India", It was, therefore, 
as ib appears to me, the extra-territorial 
invalidity of the Indian decree that was in 
question in the suit, and that question was 
sufficiently and completely answered by 
the decision above setout, so that it was 
not necessary to go further to the extent 
of enquiring whetber the powers conferred 
"by the East India Councils Act, 1861, had 
been exceeded in the enaetment of the 


ian Divorce Act, 1869", n 
NES Ind. Cas 654; 47 B. 843; 25 Bom. L. R. 945; 
A. T. R. 1922 Bom. 321 

(6) Bl Ind. Cas. 686; 5 Lah. 147, A. I. R. 1924 Lab. 


oy (1895) A. O. 517; 64 L. J. P. O. 97; 72 L. T. 873; 
. 597. 
e (1906) P. 209; 75 L.J P. 60; 94 L, T. 635; 22T, 
`R. 408. 
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Then Mr. Justice Pearson continues: 

“But if that enquiry is to be made, then 

I think itis of great importance to recog- 
nize that in the case of Niboyet v. Niboyet 
(9) in 1878 the Court of Appeal did accept 
residence and not domicile to found the 
jurisdiction, and that that decision remained 
good at any rate until Le Mesurier's case 
De? : 
It may well be that the decision of 
Pearson, J., is right in so far as he says that 
"the result may be that the decree will hold 
good in India, but that everywhere else the 
parties will remain still legally married”. 

With all respect to my learned brother 
I think there may be some doubt as to 
whether Miller v. Miller (4) was rightly 
decided but whether that was so or not 
isnow quiteimmaterial having regard to 
tbe provisions of 8.3 of the Statute 16 and 
17 Geo. V, Oh. 40, which .provides that 
any decree granted underthe Act of the 
Indian Legislature known as the Indian 
Divorce Act of 1869 and confirmed or made 
absolute ‘under the provisions of that Act 
for the dissolution of a marriage, the 
parties to which were at the time of 
the commencement of the proceedings 
domiciled in England or in Scotland, 
and any order made by the Court under 
any such decree which if the proceed- 
ings were commenced before the commence- 
ment of this Act, shall be valid and 
deemed always to have been as valid in 
all respects as though the parties to the 
marriage had been domiciled in India, It 
is, therefore, quite clear that so far as 
decrees for the dissolution of marriage, 
the parties to which were domicled in 
England or Scotland are concerned they 
are for all purposes to be regarded as 
valid, 

It is, however, to be observed that the 
validating clause in the Act of 1926 only 
applies to decrees for the dissolution of 
marriage between persons domiciled in 
England and Scotland and, therefore, even 
at the present time, assuming the decision 
in Keyesv. Keyes (2) to have been correct 
(and apparently it was accepted as correct 
by the Imperial Legislature seeing that it 
thought fit to pass the Validating Act of - 
1921) decrees for the dissolution of marriage 
pronounced by the Courts in indiain re- 
egard tothe marriage of persons who are 
not domiciled and resident in India or who 
are not domiciled in England or Scotland 
and resident in India, se, for example, 


nu E 4P. &D. 19481. J. P.1;30L. T.480; 2 
. R. 203. ; 
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the parties in the: case which has been 
referred to as the Cooch Behar case, would 
still not be valid. That case is reported 
in Isharani Nirupoma Devi v. Victor 
Nitendra Narain (1U) where Gregory, d., 
did not follow the decision in Keyes v. 
Keyes (2. In my view, and with all 
possible respect to tha learned Judge who 
decided that case, the decision was not 
in accordance with ethe law as it then stood 
or now stands. The next stage was this: 
having regard to the decision of Keyes v. 
Keyes (2) the Indian Legislature in 1926 
passed - an Act (being Act XXV of 1926) 
bringing the law in India, so far as 
jurisdiction in matrimonial suits is con- 
cerned into line with that decision and 
by that Act, which is called the Indian 
Divorce (Amendment) Act of 1926, it is 
provided in s. 2: 

“For paras. 2,3 and 4,8. 2, Divorce Act, 
the following shall be substituted namely: 
‘Nothing hereinafter contained shall autho- 
rizs any Court to grant any relief under 
this Act except where the petitioner or 
respondent professes the Obristian religion 
orto make decrees of dissolution of mar- 
riage except where the parties to the 
marriage are domiciled in India at the 
time when the petition is presented, or 
to make decrees of nullity of marriage ex- 
cept where the marriage has been solem- 
nized in India and the petitioner is 
resident in India and the petitioner is 
resident in India at the time of present- 


ing the petition, or to grant any relief . 


under this Act, other than a decree of dis- 
solution of marriage or of nullity of 
marriage,except where the petitioner resides 
in India at the time of presenting the 
petition”. . 

Itis, therefore, abundantly clear that 
under the Indian Divorce (Amendment) 
Act of 1926, in order to found jurisdiction 
to grant relief the parties must be domi- 
ciled in India at the time when the peti- 
tion is presented and in order to determine 
in which Court the proceedings should 
be taken they must also be resident in 
India by reason of the provisions of s. 3 
of the Act of 1869. 

The Act with which we are concerned 
in the present suit, however, extends the 
jurisdiction of the Courts in India in that 
it confers upon them by s.1, subs. (D), 
jurisdiction to make a decree for dissolution 
of marriage (and as incident thereto make 
any order asto damages, alimony or main- 


à go 96 Ind, Cas. 598; 53 0. 982; A.I. R, 1926 Cal. 
71, 
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tenance, custody of children, and costs) in 
cases where the parties to'the marriage are 
British subjects domiciled in England or 
in Scotland in any case where a Courtin 
Indi& .would have such jurisdiction if 
the parties to the marriage were domiciled 
in India. With regard to the latter part 
of that section the Oourts in India,as I 
have already stated, will have such juris- 
diction where the parties to the marriage 
are domiciled in India and resident within 
the jurisdiction of one or other of the 
Courts in India as set forth in s. 3 of the 
Act: of 1869. Now it has from time to 
time been argued that s. 7 of the Act of 
1869 is sufficiently wide in its scope to 
enable the Courts in India to grant relief 
and even to make decrees for the dissolu- 
tion of marriage upon any ground which 
from time to time would be sufficient in 
England. The marginal note of that section 
is "the Court to act on principles of 
English Divorce Court." In my view, 
however, s. 7 has no real application in 
a matter of this kind in that it cannot 
beread as interfering with or extending 
the grounds for dissolution of marriage as 
set forth in s. 10 ofthe Act of 1803 and 
Iam of opinion thats. 7, which says that 
*gubjeet to the provisions contained in thia 
Act the High Courts...shall in all suits and 
proceedings hereunder act and give 
relief on principles and rules which, in 
the, opinion of the said Courts, are, as 
nearly as may be, conformable to the 
principles and rules on which the Court 
for Divorce and Matrimonial Oauses in 
England forthetime being acts and gives 
relief" can only have reference to matters of 
machinery and questions of procedure 
and the ‘amount of proof required in 
matters of this kind. That is apparently. 
the’ ‘view. taken by Pearson, J., in the, 
case to which I have already referred 
Miller v. Miller (4) where at page 572* 
the learned Judge says: "It is unnecessary 
perhaps to discuss the question whether, in 
any event, the ‘principles and rules’ referred 
to in s. 7 wouldinclude the question of 
residence as a basis of jurisdiction or 
whether that section is not designed 
rather as a residuary section to provide 
for matters that may not be otherwise. 
specifically mentioned in the Act”. JAYA 

A similar view was taken by Orump, 
J., in Wilkinson v. Wilkinson (5). There. 
is moreover the opinion of Sir Lawrence 
Jenkins, Bailey v. Bailey (11), as an authority 

(11) 30 0. 4902. 
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for saying that the language of s.7 of 
the Act of 1869 points rather to the rules 
and principles on which the Courts should 
deal with matrimonial causes in the way 
requiring a certain degree of evidence and 
other cognate matters. Pearson, J ., referred 
also to Ramsay v. Boyle (12). My own 
view of the matter is that s. 7 has no sort of 
application to the present suit. In my 
opinion it cannot be said that there is 
anything like sufficient virtue in cl.7 of the 
Act of 1869 toimport into Indian Divorce 
Jurisprudence any fresh ground for relief 
other than those set forth in s. 10. It is 
quite clear to my mind that under the 
Indian Act of 1869 (and the extending Act 
of 1872) the only grounds on which merriage 
may be dissolved are those set forth in s. 10 
of the Actof 1869, If the petitioner, there- 
fore, in the present suit is entitled to the 
relief which she seeks solely on the ground 
of her husband's adultery her right to such 
relief must, in my opinion, be derived en- 
tirely from the provisions of the Indian Colo- 
nial and Divorce Jurisdiction Act of 1926 
itself. That Act hasto a large degree 
introduced a new principle into the ad- 
ministration of law in that it has conferred 
a jurisdiction on the Oourts of one 
country that is to say, India, to grant a 
decree for dissolution of marriage in the 
case of persons who are domiciled in 
another country or rather in either one of 
two ,countries England or Scotland. I 
have no doubt that the word “jurisdiction” 
as used in the main part of subs.l,s, l 
of the Act refers solely to the question 
of the High Oourts in India having author- 
ity ana the right to entertain and to try 
suits between British subjects in certain 
circumstances. The main part of the 
séction does not in fact effect the question 
one way or the other as to what are the 
grounds upon which relief can be granted. 
if the first part of s. 1, sub-s. 1, stood 
alone and no proviso had been added the 
only grounds of relief would have been 
those set forth ins. 10 of the Act of 1869 
unless it could be successfully argued 
that by virtue of s. 7 of the Act of 1269 
other grounds might be added. I have 
already dealt with that aspect of the 
matter and Iam clearly and definitely of 
opinion that s. 7 does not affect this ques- 
tionone way or the other. That section, 
as I have already stated, is concerned in 
matters of procedure only and not sub- 
stantive law at all, : 


(12) 30 O, 489, 
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Mr. Bagram has invited me to say that 
the terms of the proviso to s. l, sub-s. 1 
of the Act of 1926 are sufficiently definite 
to enable the petitioner herein to obtain 
a decree for dissolution of her marriage, 
That proviso is as follows: 

“Provided that (a) the grounds on which 
a decree for the dissolution of such a 
marriage may be granted by any such 
Court shall be those* on which such a 
decree might be granted by High Court 
in England according to the law for the 
time being in force in England". 

Now the law for the time being in force 
in England with regard to dissolution of 
marriage is contained in s. 176 of the 
Supreme Court of Judicature (Consolida- 
tion) Act of 1925. That section really re- 
enacts the material provisions of the 
Matrimonial Causes Act of 1857 and the 
Matrimonial Causes Act of 1923 which 
Act for the first time conferred 
upon à woman the right to obtain a dis- 
Solution of her marriage.on the ground 
of her husband's adultery alone. Section 
176 of the Act of 1525 reads as fol- 
lows: 

“A petition for divorce may be presented 
to the High Court (in this part of this- Act 
referred to as ‘the Oourt')—(a) by a husband 
on the ground that his -wife has since the 
celebration of the marriage been guilty 
of adultery; and (b) by a wife on the 
ground of her husband has since the 
celebration of the marriage been guilty 
of rape, or of sodomy or bestiality, or that he 
has since thecelebration of the marriage and 
since the seventeenth day of July ninteen 
hundred and twenty-three been guilty 
of adultery: provided that nothing in this 
Act shall affect the right of a wife to 
present & petition for divorce on any 
ground on which she might, if the Mat- 
rimonial Causes Act, 1923, had not passed, 
have presented such a petition”. 

If, therefore, there is no adultery avail- 
able or provable as having been com- 
mitted since 17th July, 1923, a wife can 
still petition for divorce on the ground 
of adultery coupled with cruelty or de- 
sertion just as she could have done if the 
Aetof 1923 had not been passed. That 
section (s. 176) as I have said sets out what 
the law is at the present time in force in 
England with regard to the grounds on 
which a decree for dissolution of marriage 
may be granted. It was argued and 


' argued very cogently by Mr, Bagram that . 


the whole scheme of the Act, the Indian 
and Oolonial Jurisdittion Act of 1926, ia 
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.of England so far as regards British: sub- 
jects resident in India but not domiciled 
tbere but domiciled in Eagland or Scot- 
land and, therefore, seeing that divorce 
jurisdiction has been conferred on the 
High Courts in India where the parties 
are domiciled in England or Scotland it 
is only reasonablé to suppose that the 
Imperial Legislature intended that that 
jurisdiction should be exercised on exactly 
the-same grounds as the jurisdiction of 
the High Oourt in England would be 
exercised in similar circumstances. 
supportof that view of the matter Mr. 
Bagram pointed,out that by s. 1, sub.s. 4 
of the Act of 1926 it is provided that 
"the proceedings beforea High Court in 
India in exercise of the jurisdiction con- 
ferred by this Act shall be conducted in 
&ccordance with rules made by the 
Secretary of State in Council of India 
with the concurrence of the Lord Chancel- 
lor" and those- rules shall provide for 
certain matters as set forth in that sub- 
section. The Indian and Oolonial Divorce 
Jurisdiction Act, 1926, was passed on. 15th 
Desember 1926, and rules under that Act 
(as provided for in s. 1, sub-s, 4) were 
published in the Gazette of India on 90th 
August, 1927. Amongst the matters pro- 
vided for in the rules as required by sub- 
8. 4,8 l, are these: (a) for petitions being 
heard before a Judge or one of the two 
or more Judges of the Court nominated 
for the purpose by the Ohief Justice of 
the Oourt with the approval of the Lord 
Ohancellor of England: (b) for the decree 
or order made by such à Judge being 
subject to appeal to two Judges of the 
Court similarly nominated without prejudice, 
however, to any right or ultimate appeal 
to His Majesty in Council; (c) for pro- 
hibiting or restricting the exercise of the 
jurisdiction where proceedings for the 
dissolution of the marriage have also been 
instituted in England or Scotland: and 
then (g) for conferring on ^such official 
as may be appointed for the purpose 
within the jurisdiction of each High 


Court the like right of showing cause why: 


8 decree should not be made absolute as 
isexercisable in Eagland by the King's 
Proctor. Suits of this character, i. e., sung 
for dissolution of marriage brought by 
a British subject who is not domiciled in 
India are to be tried bya Judge nominat- 
ed for that purpose by the Ohief Justice 


and approved by the°Lord Ohancellor in- 


Eagland. 
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Thə Lord Ohancellor is to have some 
say with regard to the Judge who shall 
exercise jurisdiction under this Act per- 
sonally by reason of the fact that it was 
intended that a portion of the jurisdiction 
of the High Court in England with re- 
gard to matrimonial causes should be trans- 
ferred to or at any rate exercised in 
Indie. Further, it is clearly an innovation 
that machinery should be instituted in 
this Court for setting up the office of a 
(King's) Proetor's department in order to 
ensure that some sort of scrutiny will take 
place aftera decree has been obtained. I 
mention these matters solely by way. of 
illustration as showing that no doubt 
the whole scheme of this Act is to assimi-. 
late the position of British subjects 


in India to that of' British subjects in, 


England or Scotland. I think Mr. Bagram 
rightly says that the Act was designed. 
to plece British subjects in India for all 
purposes in the same position as they 
would beas if they were bringing suits 
for. divorce in England. That view is 
strengthened by proviso (c), sub-s, 4, s. 1, 
which provides: “for prohibiting or restrict- 
ing the exercise of the jurisdiction where 
proceadings for the dissolution of the 
marriage have also been instituted in 
England or Scotland.” 

Further there is this aspect of the matter. 
It would seem on the face of it some- 
what unlikely that the Imperial Legis- 
lature intended one law to apply and 
the wife petitioner to be clothed with one 
set oi rights so long as she is in Eag- 
land and yet to lose a portion of those 
rights as soon as she came back to resume. 
residence in India. Looking at the matter 
broadly, therefore, I.think Mr. Bagram is 
right in his contention that this Act was 
designed and intended to put British 
subjects onthe same footing in India as 
they: would he if they were actually re- 
sident as well as domiciled in England. 
The only doubt which is cast upon the 
matter arises. from the fact that under 
the provisions of s. |, sub-s. 1, British. 
subjects domiciled in Scotland and re- 
sident in India would or might be in a 
different position from British subjects 
resident in India and domiciled in Eag- . 
land. I have not had before me any 
evidence asto what the law with regard 
to divorcein Scotland isor with regard 
tothe grounds upon whieh dissolution of 
marriage can be obtained in that country 
Idonot feel that Iam entitled to take 
&ny judieial notice of or to use my own 
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knowledge as to the Law of Scotland with 
regard to the dissolution of marriage. But 
Imay put the matter in this way that 
upon the assumption that there are in 
Seotland grounds for divorce different from 
those obtaining in India it follows that 
under s. l, sub-s. 1, a Scotch woman 
resident in India but domiciled in Scotland 
may have entirely different rights from 
an English woman resident in India but 
domiciled in Eagland, because it is clear 
that British subjects proceeding under this 


Statute and bringing suits under the terms 


of sub-s.1 of s. lof the Act if they have 
any rights other than those conferred by 
8. 10, Divorce Act, 1869, can only have such 
rights as existing according to the law 
for thetime being in force in England, 
Ihave already stated by reference to 


s. 176, Judicature Act, 1925, what the law ` 
is at the present time in England. What 
I have to decide is whether or not that 


law is imported into India and made 
available to the pétitioner in the present 
suit by reason of the provisions of s 1 


(1) of the Act of 1926. and in particular ` 


by reason of the provisions, or rather the 
terms of the various provisos therein, set 
forth. Itistobe observed that by proviso 
(c) nosach Court (that is, no High Court 
in India) shall grant any relief under this 


Act except in the cases where the petitioner 


resides in India at the time of presenting 
the petition and the place where the 
parties married, or resided together was in 


India, or make any decree of dissolution of 


marriage except where either the marriage 
was solemnized in India or adultery or 
erime complained 
India. The petitioner in the present suit 
fulfils all the requirements of that proviso 
because, asI have already stated, she was 
residing in India at the time of presenting 
the petition, the place where the parties 
[i e., where the petitioner and her husband 
(the respondent) last resided together; was 
in Caleutta, the marriage was solemnised, 
asi have said, at Jhansi, and the adultery 
complained of was committed in Calcutta, 
so that the petitionerin this suit is within 
the terms of the provisos. 

Mr. Bannerjee in a very able and full 
argument upon this matter pointed out 
tome that it is unlikely that the Imperial 
Legislature should have introduced what 
in effect i8 a new cause of suit—a new 


ground for obtaining a decree for dissolu- 


tion of marriage—into the law in India 
without makiog a definite and perfectly 
clear and express provision to that effect, 


of was committed in 
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He argued, and in my view there is 
considerable degree of force in the argument, 
that it is improbable that the Imperial 
Legislature which apparently for the first 
time in history, confers a direct jurisdic- 
tion upon the Courts in India with regard 
to a particular matter, would have extended 
the grounds upon which desrees for dis- 
solution can be obtained simply by means 
of a number of proviso’ to asub-section, and 
Mr. Bannerjee put forward for the considera- 
tion of the Oourt the contention that the 
prcviso contained in cl. A was inserted 
merely for the purpose of excluding the 
petitioner’ who is a British subject not 
domiciled in India from obtaining a decree 
on a ground which would not be sufficient 
for obtaining a decree in England, as for 
example, the ground set out in para. 2, s. 
10 f the Act of 1869, which provides 
that any wife may present a petition’ to 
the District Court or to the High Court 
praying that her marriage may be dis- 
solved on the ground that since the solem- 
nization thereof the husband has exchang- 
ed his profession of Ohristianity for the 
profession of some other religion and gone 
through a form of marriage with another 
woman. : S 

It seems obvious that seeing that the 
provisions of the Act of 1869 were applic- 
able only to British subjects professing - 


. the Christian religion, that provision was 


intended to safeguard a Ohristian wife 
from finding herself in the unfortunate 
and invidious position of having a husband 
who ehanged his religion merely for the 
purpose possibly of adopting some other 
religion which permits or countenances 
polygamy, which recognized polygamy so 
as to enable him to take tc himself a second 
wife, and thereby act in deregation of the 
original wife's position. As 1 have already 
stated, Mr.  Bannerjee argued that the 
proviso in (a) ofs. 1 (1) ofthe Act of 1426 
is solely designed to shut out that ground 
for a dissolution of marriage. I think tbat 
argument would have had more force had 
the word "only" appeared after the word 
“shall” in the third line of the proviso, 
which would have made the proviso read as: 
follows: 

“The grounds on whicn a decree for the 
dissolution of such a marriage may be grant- 
etl by any such Courtshall only be those on 
which such a decree might be granted by 
the High Court in India according to the 
law for the time being in force in England”, 
and evenso, I am mot at all sure that it 
would have seriously affected the contens 
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tion put forward by Mr. Bagram on be- 
half of the petitioner. i 

Looking at the whole scheme of this Act 

-having regard, as I havealready said, to 

the fact that it provides that rules should 
be made thereunder containiog the provi- 
sions to which I have already referred and 
‘having regard to. the fact that such rules 
. have already been made on the same lines 
as the English rules which are, the 
Matrimonial Causes Rules, 1924, I think I 
ought to come to the conclusion that the 
contention of the petitioner -is well-founded, 
-and that it was the intention of the 
Imperial Legislature to put as far as pos- 
sible a British subject, domiciled in Eng- 
land or Scotland resident in India, upon 
the same footing for the purpose of obtain- 
ing a dissolution of marriage as he or she 
would be if they were bringing such suit 
notin India, but-in England or Scotland as 
the case might be. One is- fortified in 
that view by the termsof proviso (d) of 
(1) which seems to imply, or rather more 
than imply, that it is in no sense a 
question of the ground of relief which is to 
determine the form in which the suit is 
brought, but the question of whether or 
not the petitioner can reasonably bring 
the suitin England, and whether it isin 
the interests of justice that the matter 
should be determined in India.. It seems 
to me it would work great hardship-to a 
wife petitioner if the Court were bound 
to say : 

"[t is true that.there is a sufficient cause 
for preventing you from taking proceedings 
in the Courts of the country io which you 
are domiciled, and it is in the interests 
of justice, desirable, that the suit should 
be determined in India, but despite all 
‘that because tha suit is to be determined 
in India, you have less rights ia the way 

. of obtaining dissolution of your marriage 
than if you had started instituting the 
suit in the country of your domicile”. 

Having heard the very full and able 
arguments of both Counsel in this matter, 
and having considered the question very 
carefully, I have come to the conclusion 
that the words in proviso (a) of s. 1 (1) are 
intended to mean that the grounds on 
which a decree for the dissolution of 
marriage of a British subject domiciled 
in England may be granted by a High 

.Qourt in India shall be ‘those on which 
such a decree might be granted by the 


Divorce Court in *Eaglaud, according to - 


.ihe law for the time being in force in 
England, i. e., atthe present time, accord- 
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to the law laid down in s. 167, 
‘Supreme Court of Judicature (Consoli- 
dation) Aet of 1925. That being the case 
the petitioner in this suit having established 
to the satisfaction of the Court the adultery 
ofthe respondent, and the Court being 
satisfied as to the other matters referred 
to in provisos(c) and (d) of s. 1(1) the 
petitioner is entitled to the relief which she 
claims in this suit. 

I accordingly pronounce & decree for 
-dissolution of marriage of the petitioner 
and respondent. There will be the usual 
decree nisi with costs against the re 
Spondent and also an order that the re- 
spondent shall pay to the petitioner alimony 
at the rate of Rs.250 per mensem pending 
further order. 

BL 


ing 


Dissolution ordered, 


— 


CALCUTTA HIGH COURT. 
O1vit Apert No. 1866 or 1926, 
August 8, 1928, ' : 
- Present:—Sir George Olause Rankin, Kr., 
Chief Justice and Mr. Justice Mukherji. 
RADHA OHARAN RAI OHAUDHURY 
AND ANOTHER —DEF&NDANTS— À PPELLANTS 


versus 
KAILASH OHANDRA. PRAMANIK 

AND ANOTHER —PLAINTIFFS— RB*PON DENTS, 

Civil Procedure Code (Act V of 1908), ss. 47, 102— 
Payment of excess amount to decree-holder— Procedure 
for refund of excess—Fresh suit, competency of— 
Fraud, effect of—Provincial S mall Cause Courts Act 
(IX of 1887), Sch. II, Art..85 (il). 

The proper remedy of a judgment-debtor ~ ho has 
paid to the decree-holder more than what is actual- 
ly due tohim under the decree, is to apply to the 
Exesuting Court under s 17, Civil Procedure Code, 
for refund of the excess paid A separate suit for 
recovery of such excess is not maintainable even if 
there are allegations of fraud or cheating or anything 
of the kind on tne part ofthe decree-holder. [p. 582, 

. l. 

PE dit for recovery of such excess amount cannot 
be entertained by & Small Cause Court in view ot 
Art. 35, cl (ii) of the Provincial Small Cause Courts 
‘Act where the decree-holder is charged with fraud. 
[ibid.] 

Appealfrom 2 
Sub-Judge, Dacca, 


decree of the First 
dated the 17th May, 


1926. 

Mr. Jatis Chandra Guha, for the Appel- 
lanta. 

Mr. Mohendra Kumar Ghose, for the Re- 
gpondents. 
JUDGMENT. . 

Rankin, C. J.—In this case, 1t appears 
that a certain sum of money was due under 
a mortgage-decree for sale. The final 
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decree had been passed and that decree, it 
now appears contrary to what . the trial 
Court thought, did provide in the usual 
way for subsequent interest. Now, the sale 
was going to. be held in February. In the 
previous December, it appears that the 
mortgagor went to his creditor and asked 
what amount was due. He was givena 
cartain sum as due and he paid that sum. 
He then went some days afterwards to a 
Pleader and asked the Pleader to find out 
what exactly was:due and he came to the 
‘conclusion that he had overpaid by a sum 
of Rs. 195 or thereabout. The calculation 
made by the Pleader seems not to have al- 
lowed any subsequent interest,” It was pro- 
bably based upon the amount stated in the 
sale proclamation. However that may be, 
the-mortgagor brings his suit before the 
Munsif; that is, in another Court than the 
Court in which the mortgage suit was being 
tried. He alleges amongst other things 
that thedefendant had taken the excess 
sum from him by. fraud and the word 
“cheating” is actually to be found in the 
plaint. Ifhe had not done that, then he 
would have had just as good a cause of 
action and the present appeal would not 
have been maintainable. But in view of 
ihe terms of Art, 35, cl. (ii), Provincial 
Small Cause Courts Act, it appears to me 
that the case made in the plaint obliges us 
to entertain this appeal. I think that all 
the more ‘because both the lower Courts, so 
farasI can see, have found that the 
“defendant took this sum fraudulently. 
‘The language of the Munsif in this respect 
is this: | . 

“The defendants have failed to show that 
‘they-were entitled toany sum in excess of 
"Re. 1,419-4-0 as in the sale proclamation. I 
‘accordingly find that à sum of Rs, 195-12-0 

- was fraudulently realized by the defendants 
in excéss and so they did not mention the 
amount received in the receipt Ex. 1”, 

In the-same way, the lower Appellate 
Court’ states Without giving any reason 
"the defendants obtained the excess money 
under false representation". But from the 
beginning to end there appears to be no 
representation except that that was the 
amount due underthe decree. In these cir- 
cumstances, both the lower Courts having 
found fraud and fraud having been charg- 
ed in the plaint, I am not prepared to say 
that this case does not come within the 
exceptionand I am, therefore, of opinion 
that we may entertain thie appeal, 

The next point is whether this suit 
brought in another Court was bad by rea- 
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son of 3.47, Civil Procedure Code, That 
section says that all questions relating to 
satisfaction, execution or discharge of a 
decree are to be dealt with by the Execut- 


ing Court. In my _ opinion, this is a 
question of that character; and in two 
cases, Abdul Karim v.  Islamunnissa 


Bibi (1) and Ganpat Rago v. Anand Rao 
(2, it seems to me that it has been 
so held. These were both cases where 
it was said that land or money had 
been taken in excess. In my judgment, 
8.47 isnot evaded merely by interlarding 
the application with epithets such as 
fraud, cheating etc. This was essentially 
a case where the plaintiff, if he had been 
properly advised, would have applied 
under s. 47, Civil Procedure Code, to the 
Subordinate Judge’s Court and asked for 
therefund of the money simply on the 
ground that he had overpaid that money, 
or that it was money paidin excess. It 
was entirely unnecessary on his part to 
make charges of cheating, fraud or any thing 
of the kind. i 
That being so, it seems to me that this. 
suit was altogether. incompetent. The 
appeal must, therefore, be allowed and 
thé suit dismissed with costs in all the 
Courts. 
Mukherji, J.—I agree. 
A. Appeal allowed. . 
(1) 34 Ind. Cas. 231; 38 A. 339; 14 A. L. J..401. 
(2) 55 Ind, Oas. 967; 44 B. 97; 22 Bom. L, R. 238. 





CALCUTTA HIGH COURT. 

OaPiTAL SENT&NOE Oase No. 15 or 1998, 

AND 
CRIMINAL APPEAL No. 519 or 1928, 
August 9, 1928, 

Present :—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Jack, 
HASARUDDIN MOHOMMAD— 

AcouUsED— APPELLANT 
versus 
EMPEROR—Opposire- Party, 

Criminal Procedure Code (Act V of 1898), s. 27 1— 
Penal Code (Act XLV of 1860), s. 802—Murder case— 
Conviction on plea of guilty, legality of. 

In cases unders 302, Penal Cod e, it is undesirable 
and, not in accordance with the usual practice to 
accept a plea of guilty and bring the trial toan end 
thereon [p. 583, col. 2] 

Section 271, Criminal Procedure Code, does not 
direct that the accused shall be convicted where he 
pleads guilty but leaves ij to the discretion of the 
Judge in each particular case to determine whether 
in spite of the plea, it is, or is not, desirable to 
enter upon the evidence, [ibid.] . e 


115 I. C. 1929 


JUDGMENT. 


C. C. Ghose, d.—The 
this case was committed 


aceused 


in to take 


his trial iu the Sessions Court: under 
two charges, one under s. 302, Indian 
Penal Gode, for having committed 


murder by causing the death of his wife, 
Onati Bibi, and, seeondly, for having at- 
tempted to commit suicide by cutting his 
throat and thereby committing an offence 
under s. 309, Indian Penal Oode. In the 
Committing Magistrate's Court there were no 
less than ten witnesses for the prosecution. 
it appears that when the charges were read 
and explained to the accused he pleaded 
guilty in the Oommitting “Magistrate's 
Court. The occurrence in question took 
place on 6th September, 1427; the commit- 
ment was made on 2nd April, 1924, and the 


trial in the Sessions Court, took place on 


18th June, 1928. It appears that in the 
Sessions Court the charge under s. 309, 
Indian Penal Code, was not pressed, but on 


the charge under s 322, Iadian Penal Code. 


being read and explained to the accused, 
the latter pleaded guilty. The accused 
was thereupon convicted unders. 302 aud 
sentenced to death without the Jury having 

.been empanelled and evidencein support 
of the prosecution being placed before the 
Jury, The learned Judge, Mr. D. Vaughan 
Stevens, in his judgment observes as fol- 
lows: 

“The accused Basaruddin Mohammad 
stands charged under s. 302, Indian Penal 
Code, with causing the death of his wife, 
Onati, by cutting her throat. 


«He pleaded guilty in the lower Court and 
pleads guilty here. The charge was 
thoroughly explained to him and I am satis- 
fied that he clearly understands it. 

“Tt is clear from the evidence of the doctor 
recorded in the lower Court thatthe accus- 
ed intended to kill the woman. "There was 
no eye-witness, but I see from the evidence 
given in the lower Oourt that he pointed to 
. himself as the murderer when the witnesses 


- appeared, 


“No motive is given in the evidence ia 
which indeed it is said that the accused be- 
came mad and killed his wife. Accused's 
brother says accused had become mad 
before the occurrence, but this is xot 
entirely borne .out by the First Infor- 
mation. Report which says that for 
some time the accused had been threat- 
ening his wife saying that she had taken 
another man because the accused had be- 
come mad. ‘Immediately after the occur- 
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rence the accused attempted to cut his own 
throat., Thereis nothing to show that the 
accused is not normal at the present times 
“[ cannot conclude from those materials 
that thisaccused was not atthe time able to 
understand the nature of his act, or that it 
was wrong orcontrary to law. In fact he 
ssemsto have realized it clearly, In those 
circumstances I canseeno reason why the 
plea of guilty should not be accepted and 
Ihave no option but to pass the extreme 
sentence.” 

e We desire to observe that we cannot too 
strongly impress upon the learned Sessions 
Judge that in cases under s, 302, Indian 
Penal Code, itis undesirable to.accept a 
plea of guilty and to bring the trial to an 
end thereon. The trial of an accused person 
does aot necessarily end if he pleads guilty 
butevidenee mayand should be taken in 
cases of murder as if the plea had been one 
of not guilty and the case decided upon the 
_.whole of the evidence including the ac- 
Gused’s plea. Itis not in accordance with 
~_the usual practice to accepta plea of guilty 
in a case where the natural sequence would 
be a sentence of death: see in this connexion 

: Emperor v. Chinia  Bhika ^ Kali (1), 
Queen Empress v. Bhadu (2), Laxmya Shid- 
. dapa v. Emperor (3). Section 271, Criminal 
_Procedure Uode though it directs that the 
plea shall be recorded does not direct that 


‘the: accused shall be convicted thereon, but : 


‘only that he may.be so convicted, that is to 
say, it is left to the discretion of the Presid- 
ing Judge in each particula: case to deter- 
mine whether in spiteof the plea itis or is 
not desirable to enter upon the evidence. 
As was observed in the last mentioned case: 
“the question is, assuming that the appellant 
is guuty ef the murder in question, whe- 
ther the sentence of death should or should 
not be enforced. Now that is a question 
which could only be answered when the 
circumstances ofthe crime are known to 
us and the circumstances of this crime are 
not known to us.” 

In this case the First Report contains an 
allegation by the brother ofthe accused to 
the effect that the accused while in a state 
of insanity killed his wife and cut his own 
throat. There was, therefore, all the more 
reason why evidence should have been gone 
into and the case placed beforea Jury. We 
must, therefore, set aside the conviction and 


(1) 8 Bom. L. R. 240; 3 Or. L. J. 337. 
(2) 19 A. 119; A. W. N. (1896) 192. . 
e 40 Ind. Oas. 699; 19 Bom, L. R. 356; 18 Or L, J, 
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sentence and direct that the cage must go 
back in order that there may be a proper 
. trial of the accused in accordance with the 
provisions laid down in the Code of Crimi- 
nal Procedure. Latthe record be returned 
at once. 8 
Jack, J.—I agree. 
A. : Re-trial ordered. 


CALCUTTA HIGH COURT. 
Ovi APPEAL No, 66 oF 1927, i 
f January 2, 1928. ] 
Present :—Sir George Claus Rankin, KT., 
` Chief Justiceand Justice Sir Charu Ohunder 


Ghose, Kr. 
RAMSHAI MULL MORE-—APPELLANT 


versus 
JOYLALL—RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909), 8. 9 
(e)——Arbitration Act (IX of 1899), s. ló—Attachment 
in execution of award, whether act of insolvency— 
‘Execution of decree’, meaning of. 

Though an award which has been filed is enforce- 
able asifit were a decree of the Court, an attach- 

: ment in execution of an award is not an attachment 

- in execution of a decree within the mean- 
ing of s.9 ofthe Presidency Towns Insolvency Act 

, and cannot be utilised by another person for bring- 
ing an insolvency petition against the debtor. 

The words “in execution of the decree of any 
Court for the payment of money" in the said section 

. cannot be extended by analogy. 

Inve Bankruptcy Notice (1), followed. 

Appeal from an order of Buckland, 
J. in Insolvency Oase No. 196 of 1926, dated 
the 20th April, 1927. 

Mr. $, C. Bose, for the Aprellartt. 

Messrs. N. N. Sarkar and K.P. Khaitan 


` for the Respondent. r : 
JUDGMENT, 
Rankin, C. J.—This is an appeal 


from an order setting aside an adjudica- 
tion in insolvency. The adjudication order 
itself is dated 23rd November, 1926, and the 
petition upon which that order was pro- 
nounced was filed on 13th September of 
. that year. The petitioning creditor was 
the Firm of Lachmi Narain Ramchunder 
and the act of insolvency alleged was that 
the debtor had suffered his one-third share 
in a certain property, No. 18, Machua Bazar 
Street, to be attached . for a period ot 21 
days in execution of a certain award. 
It appears that on 6th May of that year an 
award had been given by the Bengal 
Ohamber of Commerce against the debtor 
.fora sum of Rs. 15,250. This award was 
filed in this Court on 12th May and at the 
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tima the insolvency petition was presented 
an ettachment had been subsisting since 
20th May, by virtue of the provisions of the 
Indian Arbitration Act, namely, the pro- 
vision of e, 15 which saysthat an awardon a 
submission, on being filed shall be enforce- 
able as ifit were a decree of the Court, 
In that petition the petitioning creditors 
claimed that by the reason of the attach- 
ment subsisting for more than 21 days 
there was an act ofinsolvency. Thelearned 
Judge has dealt with this application on 
another footing. it appears that this at- 
tachment was ultimately set aside by this 
Court upon a petition presented in a 
claim case. It appears that by consent 


: it was accepted by the Court that the 
- debtor had no attachable 


interest, he be- 
ing a mere member ofa Mitakshara family 
without any ascertainable share. It is 
conceded by Mr. Sircar that the proposition 
is not sound in law and that there was an 
attachable interest in this property at the 
time it was attached. The question on : 
which the learned Judge proceeded was 
that the Court in execution having set 
asida the attachment on the basis that it 
wasan attachment which never ought to 
have been made can that attachment be 
the basis of an act of insolvency? On that 
question I have not made up my mind and 
1 desire to say nothing. But the second 
question seems to me to be reasonably plain 
apd the proper way to look at the matter is 
this: thatif an attachment in execution of 
an award be an act of insolvency then it is 
anast which can be utilized within three 
months by any other person bringing an in- 
solvency petition against the debtor. It 
does not matter what the petitioning credi- 
tors debt is; so long as the petition was 
within three months, the act of insolvency 


“would be a good foundation for an adjudica- 


tion. When we come to look at the words 
of s.9, Presidency Towns Insolvency Act, 
we find that the words are these ; they are 
words which have to be given a strict con- 
struction, I do not mean a narrow con- 
struction but they are not words which are 
to be amplified upon any notion of con- 
venience: “lf any of this property has been 
sold or attached for a period of not less than 
twenty-one days in execution of the decree 
d? any Court for the payment of money”. 
Let us test thiscaseon the assumotion 
that another creditor altogether is bring- 
ing a petition for an adjudication order 
ininsolvency. He géts to know that within 
three months a person not himself has 
award against the alleged 
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debtor and that there was a proceeding in 
which an attachment had taken place to 
enforce that award, Could it be said in 
- favour of such petitioning creditor that the 
words. "in execution of the decree of any 
Oourt for the payment of money" had been 
‘satisfied? Itseems to me quite impossible 
to say that. It is frue enough that for the 
. purpose of enforcing an award you may 
- treat the award as though it were a judg- 
ment and, therefore, you may apply to it all 
the provisions of O. XXI and various other 
provisions. It is another thing altogether 
to say that something which is not a decres 
must be taken to be a decree with the 
result thata ‘man is to commit an act of 
insolvency so that he is to be adjudicated 
upon a petition presented, it may be by 
some one who has no concern with the 
award at all. In my judgment the only way 
to deal with this matter is to deal with it 
in the same spirit as in the case to which we 
have been referred in In re Bankruptcy 
Notice (1). The .words “in execution of 
the decree of any Court for the payment of 
money" cannot be extended by analogy. 
They must be extended, if at all, by the 
Legislature and wecannot hold that there has 
been an act of insolvency when the defini- 
tion given bythe Legislature has not been 
complied with. It may be said that in this 
case the petitioningcreditor's debt is in fact 
the same debt over again. But as I have 
pointed out we cannot treat an award asa 
decree except for the purpose of enforcing 
that award. It seems to me that it is a cir- 
cumstance of no importance that the peti- 
tioning creditor’s debt in this case is the 
same debt all over again. The position 
must be same whatever the petitioning 
creditor's debt isand itis not true to say 
that it is a mere enforcement of this award 
which is being sought. It is not, therefore, 
true to say ofthe award that it isa decree 
for the purpose of creating an act of insol- 
vency. I think, therefore, that on thig 


ground this appeal fails and must be dis-. 


missed with costs. 
C. C. Ghose, J.—I agree. 


A. Appeal dismissed, 
(1) (1907) 1 K. B. 478; 76 L. J. K. B. 171; 96 L. T. 
131; 14 Manson 1; 23 T. L, R. 214, 


. p 
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CALCUTTA HIGH COURT. 
Civit APPEAL No. 177 oF 1927. 
: September 7, 1928. 
Present: —Mr. Justice B. B. Ghose 
' and Mr. Justice Bose. 
P. N. DUPT OHOUDHURI AND OTHERS 
—AÁPrPELLANTS 
- versus 
J. H. BLADES-— RESPONDENT, 
"Provincial Insolvency Act (V of 1920), s. 42 ( 1) (a) 
—Assets less than 8 anxas in the rupee—Discharge, 
` legality of. , 
Where the assets of an insolvent are not of value 
equal to at least 8 annas in the rupee on the 
amount of his unsecured liabilities, the Insolvency 
Oourt cannot discharge the insolvent even though 
there is nothing in the report of the Receiver to 
stand in the way ofthe discharge, unless the  insol- 
vent satisfies the Court that the assets were not of 


the requisite value from circumstances for which he 
could not be held justly responsible, 


Appeal from an order of the District 
' Judge, 24- Parganas, dated the 3rd January, 
1927. 
Mr. Abinash Chandra Ghose, for the Ap- 
pellant. 
Mr. Sachindra Kumar Roy, for the Re- 
spondents, 


JUDGMENT .—In this case an order of 

" discharge was made by the learned J udge 
of the insolvent by his order dated 3rd 
January, 1927. Itseems that the credit- 
ors Nos, 1 and 2 asked for timè on various 
occasions to file their objection. But, they 
did not file their objection on 3rd January, 
1927, nordid they give any indication to 
the Oourt as to the reason why they were 
opposing the final discharge, The creditor 
who is the appellant before us states that 
he could aot file his objection to the final 
discharge before the Receiver had sub- 
mitted his report. This report was sub- 
mitted on 17th December, 1926, a few days 
before the Court closed for the Obristmag 
vacation, and it re opened on 3rd January, 
It is stated on behalf of the eréditor that 
within thisshort time he could not make 
any enquiry on which he could base hig 
petition for objection. This arguinent does 
not seem to be very convincing because 
the Receiver's report is such a short 
document that within the course of the five 
“Or six days thatthe Court remained open 
before the Christmas vacation he ought to 
-have been in a position to prefer any ob- 
“jection or at least to indicate, as the 
Court said, the reason why he opposed 
the final discharge. But there is another 
serious defect in the order of the learned 
Judge under s. 42 (1) (a) Provincial 
Insolvency Act. The Court is bound to 
refuse to grant an absolute order of dig. - 
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charge under s. 42 unless the insolvent's 
assets were of value equal to 8 annas in 
the rupee on the amount of his unsecured 
liabilities (as it was in this case), unless 
the insolvent satisfies the Oourt with re- 
gard to certain matters stated in that 
clause. In the order of the learned Judge 
itis only stated that there was nothing 
in-the reportof the Receiver to stand in 
the way of the insolvent's discharge. That 
is not suffieient. The Judge must be sat- 
isfied that the assets were not of the 
requisite value from circumstances for 
which the insolvent could not be held to be 
justly responsible. There is no such find- 
ing. . 
This-order, therefore, does not satisfy the 
provisions of the law and should, therefore, 
-be set aside and the matteris sent back to 
the learned Judge. The creditors, if they 
choose, are allowed to file their objec- 
tion. The learned Judge will hear their 
objection and then dispose of the matter 
according to law. The creditors may raise 
.any objection to the final discharge but on 
no ground would they be entitled to delay 
the hearing of the matter. | f 

There will be no order as to costs in this 


appeal. 


A, Order set aside. 


CALCUTTA HIGH COURT, 
Civin APPEALS Nos. v67 ro 9:0 oF 1926. 
July 18, 1928. ° ——— 
Present: —Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT, and Me. Justice 
Garlick. 
SOUDAMINI DASSYA CHOUDHURANI 
— PLAINTIFR—APPHLLANT 
versus 
Sheikh BASIR MAMUD AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 82, 85, 109 
—Enhancement of rent—Rise of price of food crops— 
Withdrawal of application—Subsequent sutt for rise 
in subsequent year—Competency of suit —Comparison 
of prices for decennial periods, mode of—Discretion 


— . ice in appeal. : 

ud a 3a of We Bengal Tenancy Act the Oourt 
und to compare the prices of two con- 
secutive periods It may compare the period im- 
mediately before the suit with any other period 
during the currency of the tenancy. [p. 587, col. 


is not bo 


housk s. 35 of the Bengal Tenancy Act gives a 
discretion to the Oourt in granting or refusing an 
enhancement of rent, the High Court will interfere 
where the discretion is based on grounds which are 


incorrect in law [p. 588 col 1] 
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Where an ‘application for enhancement under 
s. 105 of the Bengal Tenancy Act was made in 1916, 
owing tothe rise in the price of food crops during 
the period of ten years preceding 1916 and with- 
drawn, and a suit for enhancement was filed sub- 
sequently in 1923 owing to the rise of food crops : 

Held, that the suit was not barred under s. 109 
of the Bengal Tenancy Act as the matter involved 
in the suit was not the same as that involved in the 
previous proceedings. [ibid.] 

Messrs. 5. C. Basak, U. L. Roy, Sarajit 
Chandra Lahiri and S. C. Das, for the Appel- 
lants. 

Messrs. S.C. Talukdar and J.C. Guha, 


for the Respondents. 


JUDGMENT —There is no substance 
in S. A. Nos. 968, 970, 97? and 980 of 1926 
and they must be dismissed. with costa, 

As regards the other appeals, it is argued 
on behalf of the appellant that che proced- 
ure adopted by the lower Appellate Court 
is not in conformity with the direction 
given in ss 30 and 32, Bengal Tenancy Act, 
The suits are for enhancement of rent on 
the ground of additional area under s. 52 
and of rise in the price of food crops under 
8.30 (bj, Bengal Tenancy Act. In 1916 
after the publication of the Record of Rights 
applications were made by the plaintiff | 
under s. 105, Bengal Tenancy Act, for en- 
hancement of rent under s. 52 and also 
under s. 30 (b). Those applications were 
withdrawn so that on the authority of the 
Full Bench decision, Becharam Choudhuri 
v. Puran Chandra Chatterji (1), the same 
matter cannot form the subject of subse- 
quent suits. The trial Court in view of the 
Full Bench decision held that the plaintiff's 
claim for enhancement under s. 52 must be 
disallowed in view of s. 109, Bengal 
Tenancy Act. But with regard to her 
claim under s. 30 it was of opinion that it 
was not affected by s. 109, Bengal Tenancy 
Act. After a consideration of the evidence 
in the case itcame to the conclusion that 
the plaintiff was entitled to enhancement 
at3 annas per rupee under s. 30 (b). 
Both parties appealed. The plaintiffs ap- 
pealis were dismissed by the lower Appellate 
Court, but the defendant's appeals were al- 
lowed as the learned Subordinate Judge 
was of opinion that in the circumstances of 
the ease no enhancement should be granted 
under s, 30. The learned Subordinate 
gudge says that under s. 32, Bengal 
Tenancy Act, the Courtis required to com- 
pare the average prices during the ten years 
immediately preceding the institution of 
the suit with the average prices during any 


(1) 88 Ind. Cas. 637: 52 C. 894; 41 C. L. J. 456; 29 O. 


' W.N. 755; A. I. R. 1925 Cal. 845 (F. B.). 
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other convenient ten years. But as he 
thinks that the ten years immediately pre- 
ceding the institution of thesuit which was 
in 1923, included the period of the Great 
War during which the prices were abnor- 
mally high, he holds that s. 3?cannot be 
properly applied tothe case. The Munsif 
compared the prices daring the periods from 
1903 to1912 and 1913 to 1922 and came tothe 
conclusion which he embodied in his decree. 
Weare not quite sure that the learned 
Subordinate Judge is not right in saying 
that the comparison between the two 
periods mentioned by the Munsif was not 
the proper method ofarriving at a finding 
as to what should bethe just incrementof 
rent to be paid by the tenants: But the 
learned Judge seems to be under the im- 
pression that the periods which the law re- 
quires him to compare must be consecutive 
periods; that is ten years immediately 
before the institutionof the suit and ten 
years immediately before that period. But 
the law does not say so. 

Under s. 32(a) the Oourt shall compare 
the average prices during the decennial 
period immediately preceding the institu- 
tion ofthe suit with the average prices 
during such other decennial periods as to 
it may appear equitable and practicable. 
The learned Subordinate Judge has found 
that thedecennial periods beforethe institu- 
-tion of the suit should not be adopted due to 

‘the abnormal stateof things during a por- 
tion of that period. He, therefore, compar- 
“eg the prices prevalent in the period from 
1918 to 1922 with those prevalent during 
the preceding period from 1913 to 1917 and 
finds that the increase would belike four 


to six pies à rupee—an increase which in 


his opinion ia very small. We quite see 
the reason of the view of the learned Subor- 
dinate Judge that the decennial period 
immediately preceding the institution of the 
suit should not form the basis of calcula- 
tion. Buts.32(c) gives the option to the 
‘Court to take any shorter periods if in its 
opinion itis not practicable to take the 
decennial periods prescribed in cl. (a). 
The learned Subordinate Judge has acted 
undoubtedly under s, 32 (c) but the error 
which he is said to have committed is that 
he has compared the period of five years 


~ immediately before the institution of the * 


guit with the period immediately before 
those five years buthas not compared the 
period immediately before the institution of 
the suit with any other feriod during the 
currency of the tenancy in which the normal 
state of things prevailed. Then the Subor- 
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dinate Judge has referred to certain evi- 
dence in the case and observed tbat accord- 
ing to the plaintiff's own witnesses the rents 
paid by tbe defendants are the highest in 
the locality. After making this observa- 
tion he records his finding in these words: 

"So taking into consideration the fact that 
the increase will be very small, if granted, 
and the other circumstances noted above, 
Ithink that no enhancement should be 
granted even under s. 32 (c)." 

What he seems to mean is that even after 
he had compared shorter periods as pro- 
vided by s. 32 (c) the increase would be so 
small that in conjunction with the other 
circumstances such as higher rent paid by 
the defendants, there should be no en- 
hancement granted under s. 32. 

The learned Advocate for the defend- 
ants argues, firstly, that the present appli- 
eations ,of the plaintiff are barred under 
s. 109, Bengal Tenancy Act; and though 
the Courts below have taken a different 
view he submits that it is wrong and 
that he is entitled to support on this 
ground the decree of the lower Appellate 
Oourt. It is argued that ihe subject- 
matter of the applications under 8. 105 is the 
same as the subject-matter ofthe present 
suits; in other words in the applica- 
tions under a. 105, Bengal Tenancy Act, 
the plaintiff prayed for enhancement of rent 
under s. 830 and the same claim is made 
in the present suits. Accordingly the 
subject-matter of the two proceedings is 
the same and the suits must be held barred 
by s. 109, Bengal Tenancy Act. The 
expression “subject-matter” is used in the 
Full Beneh case of Becharam Chaudhuri v, 
Puran Chandra Chatterji (1). But s 109 
uses the word ''matter". It gays that a 
Civil Vourt shall not entertain any ap- 
plication or suit concerning any matter 
which is cr has already been the subjeci of 
an application .nade under 8.105, We take 
it that the expression subject-matter used 
in the Full Bench case is used in the 


“game sense in which the word “ matter " 


has been ~ used in 8. 109. Now the 
matter which was before the Oourt in 
proceedinge under s. 105, was the right 
of the plaintiff to claim enhancement 
owing io rise in the price of food crops 
during the period of ten years preceding 
1916 as compared with that in any period 
of ten years preceding that period. In 
the present suit the matter involved ig 
whether tbere has been a rise in the 
price of the food crops during the ten 
years preceding 1923 as compared with 


~ 588 

any other period of ten years. The two 
. proceedings are, therefore, not the same 
-and s. 109 is no bar to the present 
- sults, : f 
<.. Jt is next argued on behalf of the re- 
spondents that the conculsion of the learned 


-: Judge as embodied in his findings is 


: be very small; 


.conelusive on a question of fact and 
as such should not be disturbed by this 
:Qourt; and that, moreover, the order 
passed by him was one under s. 35, Bengal 
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be no increase under s. 35, he is entitled 
to express his opinion in clear language, 
namely, by stating that any enhancement 
“will be under the circumstances of the case 
unfair or unreasonable. 

' We accordingly set aside the decrees 
of the lower Appellate Court, and send the 
cases back to that Oburt for a re-hearing 
of the appeal in the light of- the observa- 
tion made, Oosts will abide the result. 
-A Case remanded. 


:Tenancy Act, which gives it, a discretion . 


-in granting or refusing an enhancement 
in consideration of particular circum- 
‘stances in these cases and this Court 
:Should not interfere with such discretion 
.in second appeals. As far as the bare 
statement of the law is concerned, the 
.respondents' contention must be right. 
But in the present cases the learned Sub- 
-ordinate Judge has based his conclusion 
on two facts: The first is that if the 
-enhancement is granted, the increase will 
| 4 and the second is that 
the rents paid by the defendants are higher 
than the prevailing rate of rent. As his 
conclusion is based upon these grounds, 
if one of these grounds is found to be 
incorrect in law the conclusion of 
‘the lower Appellate Court should not be 
considered as a finding of’ fact. Now 
the learned Subordinate Judge has come 
to the conclusion that the insrease, if 
‘granted, would be very--small on a com- 
parison of the prices prevailing during 
the five years (1917 to 1922) with those 
during the five years 1913 to 1917—a 
period during which according to him 
the prices were abnormally 
have said that there is nothing in the 
law to prevent the Uourt to compare the 
period immediately before the suit with 
any other period during the currency of 
tenancy, what the learned Judge should 
have done was to compare the period 
from 1918 to 1922 withany other period 
before 1914. This the learned Judge has 
not done.’ If he had done that and had 
come to the conclusion that the increase 
would be so small that no enhancement 
should be granted he would have been 
justified in refusing enhancement of rent. 
‘As be has not done so, we are constrained 
to send the cases back for the purpose of 
such comparison and arriving at such con- 
clusion on the same as he thinks proper. 
If after making the comparison and 
taking into consideration the evidence 
and all the circumstances of the case he 
. €omes to the conclusion that there should 


high, As we . 


CALCUTTA HIGH COURT. 
APPEALS Fxom APPELLATE DgO«ExS Nos. 506 
AND 507 or 1925. 

: March 1, 1938. : 
Present:—dJustice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 

: raham, f 
Srimati AYECTONNESSA BIBI— 
DEFENDANT—ÅPrELLANT 
Versus 


: AMJED ALI AND oTHERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Errone- 
ous decision on question ‘of law when res judicata 
—Decision held to operate as res judicata in subsequ- 
ent suit, effect of — Ex parte decree, effectof. - 

An erroneous decision ona question of law may 
not operate as res judicata where the causes of action 
are different; but in all other cases it will operate as 
res judicata between the parties. [p. 590, eol. 1.] 

Alimunnissa Chowdhurani v. Shama Churn Roy (5) 
and Nabin Chandra Saha Poddar v. Dudu Mia (6), 
distinguished. m 

An erroneous decision based upon a mixed ques- 
tion of law and fact will operate as res judicata though 
the decision on the question oflaw involved is errone- 
ous. [ibid.] : 

Ram Lal Malik v. Deodhari Rai (3) and Hub Lal 
v. Gulzari Lal (4), referred to. 

Alimunissa Chowdkurani v. Shama Churn Roy (5), 

followed. E 

Where an erroneous decision upon & question of law 
isheld to be res judicata in a subsequent suit between 
the parties, the latter decision would be conclusive 
and the parties cannot subsequently contend that the 

decision is not res judicata. [p. 591, col 1.] . 

Mohendra Nath Biswas v. Shamsunnessa Khatun 

(7), followed. 

e A decision ona question of fact will operate asres ` 
ao however erroneous itmay be. |p. 590, col. 
1, 

A decision ina suitisas much binding on a de- 

fendant who did not appear as on defendant who ap- 

peared and contested if. [p. 591, col. 1.] 

Gnanada Gobindo Choudhuri v. Nalini Bala Debi (8 
and Shib Chandra v. Lakhi Priya Guha (9), referre 
to. 


or 
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Appeals against the decrees of the 
Additional Subordinate Judge, Bakargunj, 
dated the 10th ‘December, 1924, reversing 
_those ofthe "Munsif, Sixth Court, Barisal, 
dated the 14th May, 1994. 

Babus -Rupendra Kumar Mitter~ and 
NGANA Ranjan Guha, for the Appel- 

ant 
Mr. Gunada Charan Sen (with him Babus 
Rakhal Chandra Bose, Jyotish Chandra 
Guha and Sitangshu Bhusan Bose), for the 
Respondents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar, 


JUDGMENT. 
Suhrawardy, dJ.—These appeals 
. arise out of suits for rent for the years 


1326 to 1329 B. S. The defendants held a 
jama under the miras ijara of the plaintiffs, 
The Government thereafter claimed a 
portion of the land included in the jama as 
accretion and started Dearah proceedings 
under Act XXXI of 1858 in respect of it, 
In those proceedings the Dearah Officer 
purported to settle separate rent in respect 
ofthat portion of the land which he found 
to have been alluvial accretion, In 1917 
the plaintifis brought suits for, rent as 
settled by the Dearah Officer. One Asmat 
Ali, one of the defendants in those suits 
and who is also a defendant in the present 
suits and who seems to be the most pro- 
minent figurein this fight, appeared and 
contested the suits onthe ground that 


the Dearah Offiéer had no authority under. 


the law tosplit the jamaand assess rents 
thereupon. in spite of the contest the 


suits were decreed by the Munsif. Shortly, 


after the decrees were passed, a petition 
was filed on behalf of the plaintiffs and 


Asmat Aliin which he admitted the jama . 


as decreed and agreed to pay rent to the 
plaintiffsatthe rate decreed. In 1919 the 


plaintiffs again brought suits forrent and. 


Asmat Ali contested them on the grounds 
taken by him in the previous suit. 


claim of the plaintiffs. The present suits 
were brought in 1923 claiming rent at the 
-rate claimed in the previous suits. The 
same defence was.raised not on behalf of 
. Asmat this time, but on behalfof the 
appellant a pardanashin lady. The trial 
Court upheld the defence and decreed 
thesuits ina modified form. The Appellate 
Court on appeal by the plaintiffs has 
decreed the suits according to. the rent 
claimed by the plaintiffs. These appeals 
are by one of the defemdants and several 
points have been raised before us by 


z Those’ 
suits were also decreed according to the. 
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the learned Vakil appearing in support of 
them. - . 

It is contended in ‘the first place that. 
the findings arrived at in the lower 
Appellate Court ^ with reference to the 
decrees of 1917 and 1919 are inconsistent 
and that the Court having held that the 
decrees in the previous suits did not 
operate as res judicata in the present suits 
he should have further held that rents, 
assessed. by the Dearah Officer are not 
recoverable in the present suits. The. 
learned Subordinate Judge has held that 
thedeeisionsin the suits of 1917 and 1919. 
are not res judicata because they were 
erroneous decisions on a question of law.. 
He considered the attitude of the appellants. 
in the. previous suits, and relying.upon the, 
petition filed by Asmat above referred to 
and the circumstances in the cases includ- 
ing the previous decisions against | the de- 
fendants he decreed the plaintiffs’ suits in. 
full. Imust admit that the reasoning of 
theléarned Subordinate Judge is not very | 
consistent and clear. But the learned, 
Advocate for the respondents has attempted 
to defend the decrees of the lower Appellate 


-Court on a ground on which the Subor- 


dinate Judge took a different view. His 
contention is that the decrees in the pre- 
vious suits ought to operate ‘as res 
judicata in the present suits. Inthe cir-, 
cumstances of the present case it seems to 
me that this contention is well founded.. 
In the suits of 1917 in spite-of the contest 
by one of the defendants who . had ap- 
peared, the Court held that the plaintiffs 
were entitled to.recover rent as settled by 
the Dearah Officer. It is said that it isa. 
wrong decision on a pure question of law 
and, therefore, cannot operate as 
judicata. Now, the question whether a: 
decision on a question of law ought to 
operate as res judica ta or notisa question 
on which it is difficult to find any uniform- 
ity in the decisions in the various reports. 
The principle which oughtto govern deci- 
sions of this question has been lucidly. 
laid down in Aghore Nath Mukerjee v. 
Kamini Debi(l) which has been followed 
in a number of cases which itis not neces-, 
sary to examine as they are based on the 
principle laid down in thatcase. A weighty 
pronouncement on this subject has been 
made by the Bombay High Court in the 
Fall Bench case of SitaramSakharam Mangle 
v. Laxman Vishnu Ketkar (2) ack Shah, J., 
(1) 6 Ind. Cas. 554; 11 C. L. J. 46 
wh 64 Ind. Cas. 162; 49 B. 1260; 23 Borm, L, R. 749 
(i a . b 


res.: 
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observed: “It seems to methat the plea 
.of res judicata is not dependent upon 
the merits of the reasons given for a 
particular conclusion. The conclusion, 
whether right or wrong, is binding upon 
the party. Its binding character does 
. not depend upon the correctness of the rea- 
sons for the conclusions...... The section (11, 
Civil Procedure Code) does not make any 
such distinction betweenanissue of law and 
other issues: it refers generally to questions 
directly and substantially in issue and 
heard and finally decided; and I do not 
think that the distinetion could be aecepted 
without restricting the scope of thesection 
in a manner not justified by the words of 
the section. It would involve the reading 
of words in the section which are not 
there". The result of all the decisions 
upon this pointis that a decision, how- 
ever erroneous it may be on a question 
of law, may not operate as res judicata 
only incases where the causes of action 
_ are different; but in all other cases it must 
operate as res judicata between the parties. 
The view that an erronéous decision on a 
question of law should not constitute res 
judicata is based on the consideration 
that otherwise an error of law would be 
perpetuated by Courts of Justice for all 
time to come. But it is settled that an 
erroneous decision based upon a mixed 
question of law and fact will operate as 
res judicata though the decision on the 
question of law involved is erroneous: 
Ram Lal Malik v. Deodhari Rat (3) and Hub 
Lal v.Gulzari Lal (4). In the latter case a 
view has been broadly stated that an 
erroneous decision on the questionof law 
will be as much res judicata between the 
parties as upon any other questions. This 
unqualified expression of opinion may not 
beconsistent with that which has pre- 
vailed fora long time in other Courts, but 
itis not wholly unjustifiable. Reliance 
has been placed on behalf of the appel- 
lant, in support of his submission that the 
decision in the suite of 1917 and 1919 
were erroneous in law and, therefore, can- 
not operate as res judicata in the pre- 
gent suits, upon the decision in Alimunnissa 
Chowdhurani v. Shama Churn Roy (5). 
In that casethe previous decree was 
given on a certain view taken on the 
question of law as then understood. Sub- 


3) 74 Ind. Cas, 781; 2 Pat. 7711; BP. L. T. 7; A. I. 


. 205. , 
E Dio: 3i A Sas. 001; 49 A. 543; L. R. 8 A, 101 Rev; 
A. Y. R. 1927 All. 297; 95 A. L. J. 564. 
(8) 32 0. 74979 O, W. N. 466; 1 O, L J. 176. 
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sequent to that decision the Judicial 
Committee laid down the law what it 
should be. After the decision of the 
Judicial Committee a subsequent suit was 
brought and it was contended that the 
decision in the previous suit was res 
judicata, The learned Judges held that a 
change ia the law as effected by the 
decision of the Judicial Oommittee will 
have the: same effectifit was effected by a 
Statute and, therefore, the decision of the 
question of law in the previous suit was not 
res judicata in a subsequent suit. In the 
concluding portion of the judgment 
Maclean, O. J., remarked: "Ido not desire 
to be understood as saying that a point of 
law can never constitute res judicata”, 
This decision was upheld on similar facts 
in Nabin Chandra Saha Poddar v. Dudu 
Mia (6). These cases, therefore, do not 
support the contention that an erroneous 
decision on & question of law does not 
constitute res judicata between the parties 
to the suit. 

Now, let us examine the particular facts 
on which the plea of res judicata 
is based. In the suits in 1919 
the Court held that the issue involved in 
the suit of 1917 was not restricted to that 
suit but was of general application and, 
therefore, the decision on the question 
of the amount of rent payable by the 
defendant would operateas res judicata. 
But it went on to observe that- apart 
from the question of res judicata, there 
wera other circumstances on which the 
defendants must be made liable to pay 
rent according to the plaintiffs’ claim and 
one such circumstance referred to was the 
agreement entered into by the defendant 
Asmat in the previous suit by which he 
admitted the jama as claimed by the 
plaintiff. The learned Vakil for the ap- 
pellant argues that his client is not bound 
by the act of Asmat or by any admission 
made by him. The learned Subordinate 
Judge inthe Court below has held upon 
some authorities that an admission by a 
defendant is receivable in evidence against 
other defendants. But apart from that - 
consideration the decision of the Munsif 
in 1919 upon this question was at most 
erroneous 01 aques.ion of fact and there 
can be no doubt that & decision on a 
question of fact, however erroneous it 
may be,constitutes res judicata between the 
parties to the previous suits. According 
to the judgment of the Munsif in the 


(6) 87 Ind, Cas. 767; 30°O. W, N.83 A, I, R, 1995 . 
Cal, 1193, 
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suits of 1919 the defendants (meaning all 
the defendants to the suits) waived the 
ground taken by them in thosa suits 
and they could not come forward “again 
to challenge the decision in the previous 
suits. Whatever may be, the decision 
with regard to a deeree: in the suit of 
917 there does not seem to be any 
doubt that the decree in 1919 must be 
binding on the defendants. 

There is another aspect of this question 
from which it may be viewed. The er- 
roneous decision on a question oflaw in 
the suits of 1917 was upheld by the 
Court in the suits in 1919 by following it 
or treating itas res judicata, This latter 
decision should be conclusive between the 
parties otherwise there can be no finality 
in any judgment unless itisrightin law, 
In support of this view referencë may be 
made tothe decision in Mohendra Nath: 
Biswas v. Shamsunnessa Khatun (T). 
There, in the previous suit it was wrongly 
held that a decision in the suit before that 
was not res judicata. Their Lordships 
held that the latter decision even if it 
was erroneous became conclusive between 
the parties and that it was not open to any 
one of them to plead that the former  deci- 
sion still operated as res judicata, i 

There is another consideration which 
has indüced us to hold that the decision 
in the previous suit ought to operate as 
res judicata. Inthe suits of 1919 one of 
the issues that were placed .before the 
Court for decision was ‘whether the plaint-. 
iffs were entitled to claim rent for the 
Dearah land as alleged; if so, at what 
rate?’ This issue was not restricted to the 
period in suit in those cases; but was an 
issue directed to the general right of the 
plaintiff to recover rent at a ceríain rate 
in respect of that land. The appellant was 
-the defendant in those suits and she did 
not choose to appear in them, The deci- 
sions in thosesuits are as much binding 
upon her as on the defendants who appear- 
ed and contested them: Granada Gobindo 
Choudhuri v. Nalini Bala Debi (8) and 
Shib Chandra v. Lakhi Priya Guha (9). 

Though the learned Subordinate Judge 
in these cages has held that the previous 
decision ought not to be treated as res 
judicata he has referred to other circum- 


EU 27 Ind. Cas. 954; 19. O, W. N.1280; 21 O. L. Jv 


(8) 91 Ind, Cis. 83754302. L.J. 146;30 O. W:N.’ 
593; A. I. R. 1926 Oal. 6359." 

(3) 35Ial Oas.125 10 O. Lia, 507; 29 O. W. N. 253; 
A. L R. 1925 Gal, 427. 


KHATEMANNESSA BIBI V, UPENBRA OHANDRA MANDAL, 


591 


stances in.support of his decision that the 
plaintiffs are entitled to recover rent at 


' the rate claimed by them from the defend- 


ant. He holds that these ceses- were 
really conducted by Asmat Ali who is 
behind this pardanashin lady andis carry- 
ing on thie litigation in her name. He 
also relies upon the petition filed by Asmat 
in 1917 as constituting an admiesion by 
the defendant represented by Asmat of 
the rate of rent and he also observes that 
underthe decrees in the previous suits 
the decretal amounts were realised. Rely- 
ing upon all these circumstances: he hag 
held that the plaintiffs are entitled to 
decrees against the defendants. We can- 
not say that this finding is based upon an 
erroneous view of the law. 

Asaresult of the above considerations 
these appeals fail and are dismissed with. 
costs, to the respondents represented by 
Mr. Gunada Charan Sen and Babu Jyotish 
Ohandra Guha. 

Graham, J.—I agree. 

AL Appeal dismissed, 


— 


CALCUTTA HIGH COURT. 
-1 Ouvrn AePraL No 407 or i926, 
September 5,1928. .. 
Present:—Mr. Justice B. B. Ghose 
and Mr. Justice Bose. 
KHATEMANNESSA BIBI—PriíiNTITF 
f —ÁPPELLANT 
versus 
UPENDRA OHANDRA MANDAL 
AND 0'HSkS —DEEENDANTS —RESPONPENTS. 
Civil Procedure Code (Act V of 1908), ss. 2, L7— 
Order directatg ascertainment of mesne protis in 
certain manner, whether ‘decree’—A ppeal from such 
order, competency of—Dismissal of execution case 
during pendency of appeal—Competency ‘of appeal 
—EHxecuting Court, duty of, to execute decree as it 
stands—Decree for mesne profits against several de- 


15 


. fendants —Joint liability of all. 


An order limiting the right of a decree-holder to 
recover mesne prolits and directing ascertainment 
of mesne profits according tò the terms of the 
order is not an interlocutory order, but is of ihe 
nature of a final deeree and is appealable as such, 
un Teda) Bahad 

up Indar Bahadur Singh v, Bijat 

Singh (1), followed. T uid 
- An appeal from such an order does not become 
incompetent’ because the execution case is dismissed 
in the-lower Court during the pendency of the 
appeal on account of the failure of the decree-holder 
to proceed with the execution in accordance with the 
terms of the order appealed against. -[ibid. | 

An Executing Court has no jurisdiction to vary the 
terms ofa decree in the light of a compromise which 


( 


592 
the- parties 
' the suit but wh 
the Court passing 

Where a decree 
defendants does not m 


had entered into during the pendency of 
hich was not brought to the notice of 
the decree. . 
for mesne profits against several 
ake any such discrimination, 
it i to the Executing Court to hold that 
ROCA "s defendants is liable only to the extent of 
the lands held by him. |, 

Appeal , from original order of the 


Sub Judge, Zililah Burdwan, dated the 


90th August, 1926. . 
e Gependra Nath Das, for the Appel- 


t. a 
utn Sitaram Banerji, Apurba Charan 


Mukherji and Urukram Das Chakravarti, 
Respondents. T 
MEE JUDGMENT. | 


| . Ghose, J.—In this appeal a 
Es objection was taken on behalf 
of the respondents that no &ppeal lies as 
the order of the Subordinate Judge was 
an interlocutory One. This question is 
settled by the decision of the Privy Oouncil 
dar Bahadur Singh v. Bijat 
where their Lordships 
limiting the right of 
o recover mesne profis 


terms 
failed to pu 
` the execution Sue E 
ion case £ d t 
r de incompetent. Thise objection 
does not commend itselt-to me. “The 
decree-holder did not accept {he de 
“of the Subordinate Judge on the T 5 
mentioned in his judgment and he did 
not want to proceed with the execution on 
the.. terms directed, by the Subordinate 


Judge If his appeal succeeds the mere 


fact that the Subordinate Judge dismissed 


application for executior jequen 
Oa mot debar him from maintaining 


i é ` the 
i eal. If his appeal succeeds 
hole of the judgment of the Subordinate 
Judge goes and the execution will be 
proceeded with -in accordance with the 
judgment of this Court. 
objection also fails. ! 
Tog All, 1589; 17 L A. 20% 5 C, W. N. 52; 
oar L3. 290; 2 Bom. L, E, 978; 7. Sar. P.O. J, 
LIPO - oc.) e. 
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This preliminary. 


115 1. 0.1999 


The Subordinate Judge decided several 
questions in his judgment. It seems from 
the issues he framed and decided that he 
went behind the High Court decree. The 
decree of the High Oourt, with reference 
to which the appellant sought for ascer- 
iainment of mesne profits rune thus: 
| “Ib is ordered and decreed that the plaint- 
iff appellant do-get khas possession against 
the tenant defendantes and joint possession 
with the da7-patnidar defendants Nos, 38 and 
89, viz., Makhan Chandra Mandal and Ishan 
Chandra Mandal to the extent of 12 annas 
and l60-gandas shares of the land in dispute 
as in the plaint mentioned; and it is 
further ordered and decreed that the 
plaintif-appellant do realize mesne profita 


- for three years prior to the institution of ` 


the suit, the amount to be determined in 
execution proceedings." 

The Subordiaate Judge upon other 
maierials placed before him found that 
the plaintiff had entered into a compromise 
with certain persons regarding certain 
‘lends and he came to the conclusion that 
as the compromise was not: brought to the 
notice of the High Oourt, the High Court - 
had made the decree as I have stated 
above. The Subordinate Judge may be 
right in his conclusion. It may be that if 
the compromise had been brought to the : 
notice of the High Court the decree might 
have been made otherwise. But the Sub- 
ordinate Judge has acted absolutely with- 
out jurisdiction in modifying the decree | 
ofihe High Courtinthe way he thought 
that the High Gourt should have made its 
decree. If the defendant judgment-debtors 
have suffered in any way by reason of 
anything which the plaintiff had done and 
which was not brought to the notice of 
the High Court when the case was heard, 
the proper way was to have the decree: 
amended either by way of review or by 
some other legal proceeding. The defend- 
ants not having done that cannot ask the 
subordinates Judge to amend the decree 
of the High Oourt in the manner which 
the Subordinate Judge thought just and 
to execute the decree in that way. There 
js no ambiguity in the decree and the 
clear duty of the Hxecuting Court was to 
execute the decree as it stands, 4 

The Subordinate Judge has again fallen: 
into an error in saying that there cannot. 


"be a joint decree for mesne profits of all 


‘the. lands of the plaintiff but each set of 
the teuant-defendants who are bound by 
the decree is liable for the profite of only 
those lande of thè solenqma that were 


1510.195. — . —— dimmró 
held by them, The decree of the High 


Court does not make any such discrimi- 
nation, and here again the Subordinate 


Judge's orderis absolutely without juris- 


diction. 


There is & third point on which the | 
Subordinate Judge has also fallen into an ` 


error, and' it is in holding that the plaintiff 


decree-holder coufd not elaim mesne profits : 


exceeding Rs. 901. This matter has been 
‘settled: by this Oourt: see Bidyadhar 
: Bachar v. Manindra Nath Das (2). 

The Subordinate Judge is in error with 
regard to, the heirs of defendant No. 30 Bita- 
nath Muchi. It is admitted by both par- 
ties here that his heirs were brought on 
the record of the suit -and they -are 
bound by the decree made by the High 
Oourt. | 

The Subordinate Judge's order is set. 
aside with regard to all these points 
stated above, 
by him are affirmed. Thé Commissioner 
should be directed to execute the decree 
of the High Oourt according to the view 
set forth above. In ascertaining mesne 
profits payable by the defendants for any 
lands to the decres-holder the Oommis- 
sioner will, of course, enquire up to what 
date the defendants were in possession as 
trespassers of which particular lands as 
against the plaintiff-decree-holder. If the 
tenants had given up possession to any 
person whose right the plaintiff had 
ackdowledged even before the decree of 
the High Oourt either by giving up pos- 
session to such third persons or by paying 
rent.to them, then. the defendants would 
not be liable for mesne profits to the 
plaintiff over again for those lands, This 
is & matter for enquiry by the Commis- 
sioner subject to his finding being revised 
as usual by the Court. The case, therefore, 
is sent back to the Court of the Bubordi- 
nate Judge for the appoinimant of a Oom- 
missioner for ascertaining mesne profits 
due to the decree-holder. 


"I cannot fail to observe that the decree- 
holuer has made a very. inflated claim, 
and if on accouat of that the .Commis- 
sioner's enquiry is prolonged the Court 
will consider what costs the decree-holder 
would be liable to pay on aecount of this 
inflated claim. . e 

T'he decree holder is entitled to the costs 
of this appeal. .-The hearing fee is assessed 


(2) 89 Ind. Cas, 726.53 C. 14; 28.0. W. N, 869; 42 
O.L, J. 49; A. I. R. 1925 Oal, 1076. 
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‘he other questions decided _ 


M 503 
at ‘five gold mohurs. Defendant No. 29 
-will-not- be liable for any costs. 


A. - Case remanded, 


—— 


, 


CALCUTTA HIGH COURT. 

: "7. FULL BENCH. 
FuLL Banca Rerarence No. 1 or 1928, IN 
APPEAL From APPELLATE DEORBE No. 723 


i : or 1926. . 


. 

Reptember 12,1928,  . 
Present:—Sir George Claus Rankin, Kr., 
Ohief Justice, Justice, Sir Charu Chunder 
Ghose, KT., Justice Sir Zahhadur ` 
Rahim Zahid Suhrawardy, Kr., Mr. 
Justice B. B. Ghose and Mr. Justice 

u aM Mukherji. 
TARINI OHARAN BHATTAOHARJ EE 
AND OTHERS —PLAINTIFFS—APPELLANTS 
versus 
KEDAR NATH HALDAR— DEFENDANT 
—RESrONDENT. 

Civil Procedure Code (Act V of 1908), s. ll— 
“Decision on question of law, whether operates as 
res judicata—Alteration of law, effect of, on res 
judicata—Obdject of res judicata—Bengal Tenancy Act 
(VILI of 1885), s. ló$—' Amount claimed in suit’, 
meaning of—Interest claimed under agreement at 
high rate, whether to be included—Decision that 
such rate is binding, whether operates as res judicata. 
. In determining for the purposes of s. lə3 of the 
Bengal ‘enancy Act whether the amount claimed in 
suit exceeds xs. 100 or not, a claim of interest can- 
not be éxcluded merely because the claim is based 
upon the terms of the kabuliyat and the rate of 
interest claimed is much higher than the statutory 
rate of 123 per cent. (p.591, col. 1.] 

A decision in a sult between a landlord and & 
tenant, that the terms of the tenancy include & 
valid and binding term to the eflect that the ten- 
ant- should pay interest on arrears of rent at-a 
particular erate, is not a decision on an abstract 
question of law, and will operate as res judicata, 
where the other conditions for the application of the 
rule of res judicata are satisfied. |p. 597, col.2.] 

The binding character of such a decision cannot 
be negatived by asubsequent change in the current 
of authorities. [p. 59o, col. 1.] 

In a suit bya landlord against a purchaser of the 
tenancy, the latter contended that the term as to inter- 
est inthe kabuliyat was not binding upon him as the 
rate was very high and he had no notice of the 
same when he purchased the holding, and it was 
decided that the term was binding upon him. Ing 
subsequent suit for rent it was contended that this 
decision was not res judicata inasmuch as the law 
upon the question whether such terms are binding 
upon purchasers had been altered by subsequent 
decisions of the Oourt : . 

Held, that ‘the decision would operate as res 
i HeT notwithstanding the change oflaw. [p. 597, 
col. 2. 

-- Alimunnissa Chawdhrani v. Shyama Charan Roy- 
(14), overruled. sl kris Vus 
Gowri Koer v, Audh Koer (15), approved, 
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In any oase in which it is found thatthe matter 


. direotly and substantially inissue has been direetly . 


and substantially in issue in the former suit and 
has been heard and finally decided by such Court, 
the-principle of res judicata is not to be ignored 
merely on the ground that the reasoning, whether 
in law or otherwise of the previous decision can be 
attacked on a particular point. [p. 599, cols. 1 & 2) 

The object of the doctrine of res judicata is not to 
fasten upon parties special principles of law as 
applicable to them inter se, but to ascertain their 
rights and the facts upon which these rights direct- 
ly and substantially depend; and to prevent this 
ascertainment from becoming nugatory by precluding 
the parties from re-opening or re-contesting that 
which has been finally decided. [p 599, col. 2.) : 

Questions of law are of various kinds and cannot 
be dealt with for the purpose of res judicata “as 
though they were all the same. [ibid.] 

Appeal against a decree of the Additional 
‘District Judge, Khulna, dated the 17th 
December, 1925, reversing that of the 
Munsif, First Court, Bagarhat, dated the 
29th November, 1924. 

_ORDER OF. REFERENCE TO A 
: FULL BENCH. - 

Suhrawardy and Garlick, JJ.— 

In this case the facts are that one 
Sitala Dasya executed a kabuliat in 1860 
in favour of the predecessor of the plaint- 
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plea of res judicata taken by the plaintiff 
The plaintiff-landlord bas appealed and 
it is argued on his behalf that the d: cision 
in the former suit as to the rate of interest 
should operate as Tes judicata in law and 
furrher that Anandamoyi’s case (1) has not 
been correctly decided. 

On the first question raised, it is 
argeed on behalf of the respondent that 
the decision in the suit of 1915 was an 
erroneous decision on a question of law 
and, therefore, on the authorities it should 
not have the force of res judicata. There 
is no doubt that inthe suit of 1915, 
the issue as to the rateof interest was 
one of general application and not con- 
fined to the claim in that suit. We have, 
therefore, to determine as to whether the 
decicion in that suit should have the 
effecs of res judicata in the present con- 
troversy. The cases upon this point as to 
whether a previous decision on a question 
of law has the effect of res judicata are 
not uniform. We need notrefer to them . 
in detailas the most important of them 
will be found mentioned and discussed in 
Ayetcnnessa Bibi v. Amjad Ali (2). The 


-if in respect ofthe raiyati jama in suit, 
"There was stipulation in the kabuliyat that 
interest on arrears of rent would be paid 
at 75 per cent. per annum. In 1898 the 
holding was sold in execution of a decree 
for rent obtained by the landlord ‘and 
purchased by the defendant's father. In 
1915 the. landlord. brought a rent suit 
against the defendant in which he-claimed 
interest-on arrears of rent at the rate of 
75 pércent. per annum and the claim was 
allowed. The present suit for rent was 
instituted in April, 19.4, in which interest 
was claimed bythe 'plaintiff'who* is now 
the landlord atthe rate of 75 per cent. 

er annum on arrears of rent on the basis 
of the kabuliyat in 1880. The learned 
Munsif who tried the suit held that the 
previous decision in the rent suitof 1915 
was res judicata as to the rate of interest 
elaimable by the landlord. The learned 
Additional District Judge on appeal has 
held relying upon the decision in 
Annadamoyi Debi v. Saudamini Debya (1) 
that the deiendant being an. auction-pur- 
'ehaser is not bound by the high rate of 
interest stipulated in tne kabuliyat of 1880 
and is liable for the ordinary rate of 
interest as. mentioned in s, 67, Bengal 
Tenancy Act,and inthis view the learned 
Judge has refused to give effect to the 


view taken by this Court seems to be 
that when the two suits are based on 
different causes of action, an erroneous 
decision on a question of law in the 
previous suit does not operate as res 
judicata in a subsequent suit in which 
the same question of law arises, In 
our opinion the wording of s. 1l, 
Oivil Procedure Code, is so plain that 
there is no room for introduction of any. 
distinction between an issue of fact and 
an issue of law and to hold that on a 
question of law where the causes of action 
are different the decision in the previous 
guit will not operate as res judicata in 
a subsequent suit will be to introduce 
something in the section which is not there. 
In Gokul Mandar v. Padmanund Singh (3) 
Lord Davey observed with reference to 
the question of res judicata under s. 13 of 
the Oode of 1882: “They will further 
observe that the essence of a Code is to 
be exhaustive on the matters in respect 
of whichit declares the law and it is 
not the province ofa Judge to disregard 
or go outside the letter of the enactment 
. according to its true construction.” : 
We accordingly feel doubtful as to the 
correctness of the view taken by this 


(3) 115 Ind. Cas. 588: 32 O. W. N. 828; 48 O.L. J. 
184; A. I. R. 1928 Cal 717. 

(3) 29 O. 707; 29 L A. 196;4 O. W. N. 825; 4 Bor, L, 
R, 793; 8 Sar, P. .O, J, 323 (P, O), "o 


(1) 72 Ind. Oas. 719; 27 O. W. N. 502; 37 O. L. J. 883; 
A L R. 1923 Cal, 358, ke 
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Court in Aghore Nath Mukerjee v. Kamini. 


Debi (4) aud other cases. Tae view that 
we feel disposed to take is shared by 
the other High Oourts: Ram Lal Malik 
v. Deodhari Rai (5); Hub Lal v. Gulzari 
Lal (6), Bommedevara Venkata v. Audavolu 
Venkataratnam (7); Sitaram Sakharam 
Mangle v. Laxman Vishnu Ketkar (8). In 
the last case Macleod, C. J., has drawn a 
distinction between a decision on an 
abstract question of law and that on a 
question of law arising in a particular 
case, for which we do not find any justi- 
fication from the wording ofs.11, Civil 
Procedure Code, 

As the matter is one of general import- 
ance and often comes up for decision 
before Qourts especially in connexion 
with rent suits, we consider it desirable 
that the point should be set at rest by a 
Fall Bench of this Court. 

We also deem it necessary to refer for 
the opinion of the Full Bench the other 
question raised in this case. It has been 
decided in Annadamoyi Debi v. Sauda- 
mini Debya (|) which follows one of the 
Judges in Kali Nath Sen v. Trailokhya 
Nath Roy (9) that a purchaser in exe- 
cution of a rent-decree ‘does, not pur- 
chase the holding subject to the terms 
as regards interest stipulated in the 
original lease but only subject to the 
ordinary incidents of the tenancy. The 
decision in Kali Nath Sen v. Trailokhya 
Nath Roy (9) was in conflict with some 
other decisions of this Oourt which led 
to a reference to a Fall Bench the decision 
of which will be found reported as Lal 
Gopal Dutt Chowdhiy v. Monmotha Lal 
Dutt (10). This case does not seem to have 
been referred to in Annadamoyi’s case 
(D. The Fall Bench case of Lal Gopal 
Dutt Chowdhury v Monmotha Lal Dutt 
(lu) was no doubt with reference to a 
tenure; but on the principle which was 
adopted in that decision there does not 
seem to be any difference between that 
case and the present case. The tenancy 
ia the present cise was created before 
the Bangal Tenancy Actcame into opera- 


(1) 6 Ind. Oas. 554; 11 C, L, J. 461. 

(5) 74 Ind. Cas, 781; 2 Pat. 771; 8 P. L. T. 7; A.L R. 
1924 Pat. 265. 

(6) 100 Ind. Cas 601; 19 A. 543; L. R. 8A 101 Rev; 
A. I R.1927 All. 297; 25 A. L. J. 564. 

(7) 37 Ind. Cas. 857; 32 M. L. J. 63; (1917) M. W. N. 
321; 5 L. W. 682, 

(8) 64 Ind. Oas. 162; 45 B. 1260; 23 Bom. L. R, 749 


(F. B.). 
(9) 26 0. 315; 30. W. N. 194. 
(10) 320, 298; 9 O, W. N. 175 (P, B.). 
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tion, and it is a subsisting tenancy. By 
virtue of s. 178 (3)(h), Bengal Tenancy 
Act, the present tenancy is not affected 
by the provisions of that Act, We do 
not find inlaw any difference in principle 
bétween incidents attaching to a tenure 
and those attaching to a raiyati holding 
to which the Bengal Tenaney Act does 
not apply. In view of the opinion given 
by the Fall Bench in Lal Gopal Dutt 
Chowdhry v. Monmotha Lal Dutt (10), the 
case of Kali Nath Sen v. Trailokhya Nath 
Roy (9) should be taken to have been over- 
*ruled and the learned Judges who decided 
Annadamoyi's case (1) were not right in 
relying upon it. Whatever that may be, 
we fesl it difficult to persuade ourselves 
to hold that when a holding is sold in 
execution of a rent-decree the purchaser 
gets a better title than the judgment- 
debtor whose property was sold or a different 
tenancy. 

We accordingly refer the following’ 
questions for the opinion of the Full Bench 
(D: Whether an erroneous decision on a 
pure question. of law operates as res judicata 
in asubsequent suit wherethe same question 
is raised ; (1I) whether the case of Annada- 
moyi Debi v. Saudamini Debya (1) has 
been correctly decided. As the questions 
whieh we are hereby referring have arisen : 
in connexion with a second appeal, 
under the rules of this Court the whole 
case is submitted for the decision of the 
Full Bench. 

Messrs. Hemendra Chandra Sen and 
Panchanon Ghoshal, for the Appellants, 

Messrs. Kanjilal and Subodh Chandra 
Dutta, for the Respondent, 


JUDGMENT. 

Rankin, C. J.— The present reference 
tothe Full Bench has been made bya 
Division Bənch in a second appeal arising | 
out ofa rent suit, Two questions of law 
have been formulated for our opinion, but 
under r. 2, Ohap Vilofthe Appellate Side ' 
rules, the whole case is submitted to us for 
final decision, 

The first point taken before us was not 
taken at ihe hearing before the Division 
Bench, but as-it goes to jurisdiction it 
must be entertained and decided. 

The contention is that no second appeal | 
lies in this case by reason of the provisions 


of s. 153, Bengal Tenancy Act. The claim 
in the suit was(l) for arrears of rent of 
four years 1327—133U B. S.at Rs. 16 per 


annum, t.e, Rs. 64, (2) cess for four years 
at Sannas per annum, ei, Rs.-2; (3) ing 
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terest on rent in arrear at75 per cent. per 
apnum,? e Rs. 108-2-0, making a total 
claim of Rs. 174-2-0. The tenant never- 
theless contends that the case comes 
witain cl. (a) of s. 153, in that “the amount 


claimed in the suit does not exceed 
Rs. 100," The terms of the section are well 
known:. 


: “An appeal shall not lie from any decree 
or order passed, whether in the first in- 
stance or on appeal, in any suit instituted 
by.& landlerd for the recovery: of rent 
where (a) the decree or order is pas- 
Séd by a District Judge, 
Judge or Subordinate Judge, 
amount claimed in 
exceed, Ra. 

or order has 
the amountofrent annually payable by a 
tenant," ` : 

The contention is that thesection con- 
templates a suit “for the recovery of rent” 
and that “the amount claimed in the 
Suit" cannot be read soas to include 
interest ata high contractual rate such 
as 73 percent. Jt is conceded that a claim 
for statutory interest at 122 per cent. under 
8.67, Bengal Tenancy Act, or a claim for 
statutory damages not exceeding 25 per 
cent. on the amount decreed as provided 
for by s. #8 of the Act, are ordinary in- 
oidents of arent suit and must be taken 
into consideration in ascertaining for the 
' purposes of s. 153 whether the amount 
claimed “in the suit does not exceed 
Rs. 100, But it is contended that a claim 
to interest at 75 per cent. made upon the 
pasis of an agreement evidenced by a 
` kabuliyatis not within the contemplation 
ofthe section, Reliance is placed upon 
decisions whieh hold that the statutory 
restriction upon appeals cannot be óvaded 
by adding a separate cause of 
the claim for rent, 


_In my opinion this objection fails, We 
are here concerned not with the words “a 
question of ‘the amount of rent annually 
payable by a tenant” which occur in the 
clause of exception, but with the words “the 
amount elaimed in thesuit" which occur in 
el. (a). Suchcasesas Kripa Sindhu Mukerji v. 
Jogendra Chandra Mukerji (11) and Koylash 
Chandra De v. Tarak Nath Mondal (12) are, 
therefore, not in point. In Jamadar Singh 
v. Jagat Kishore Acharya (13), the plaintiff 
in addition to the ordinary claim for rent had 


(11) 50, L. J. 18n. . 
12) 25 O. 571n; 1 C. W. N. 83n. 
13) 34 Ind, Qaa, 697; 23 C. Lr J. 557, 


and the 
the suit does not 


action to 
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. added aclaim for damages for breach of a 


contract to furnish certain documents. It 
was held that this claim for damages was 
not a claim of such a character that it could 
be added to the claim for rent inorder to 
ascertain the amount claimed in the suit 
for the purposes of 5.133. The Court, how- 
ever, was of opinion that “gums ancillary to 
rent, such as interest on rent in arrears or 
statutory damages" might require to be 
taken into consideration before it could be 
said of a suit for rent that tha amount claim- 
ed in the suit does not exceed Re. 100. In 
my opinien thisis the only reasonable and 
correct view. 

In the present case both rent and interest 
have been fixed by contract. Theclaim for 
interest, if itis to be made at all, must bà 
made in the same suit as the claim for rent. 
If two separate suits had been brought, one . 
for rent and one for interest, the tenant 
would not only have had a legitimate 
grievance but could, in my opinion, have. 
taken advartage of the-defence aiorded by 
QO. II, r. 2, Civil Procedure Code. The 
preliminary objection, therefore, fails. 

The question at issue, before the Division 
Bench had reference to the claim for 
interest on arrears of rent at 75 per cent. 
perannum. This claim was made upon 
the basis of a kabuliyat executed in 1880 by 
the then tenant, one Sitala Dasi in favour 
of the predecessor of the plaintiff. In 1598 
the plaintiff's predecessor caused this ryoti 
holding to besold in execution of a deores 
for rent and it was purchased at auetion by 
the defendant's father. The plaintiff pur- 
chased the superior interest in 1920 
and the present suit was brought in 1924 
for rent duein respect of the years 1920— 
23. ; s 

In 1915 the plaintiff's predecessor brought 
a suit against the present defendant for 
rent and forinterest thereon at the rate of 
78 percent, per annum on the basis of the 
kabuliyat of 1880. That suit was contested, 
inter alia, upon the ground that the kabuliyat 
was not valid or binding upon the defend- 
ant. In support of this defence it was 
maintained that Sitala was an ignorant 
person and notin her right mind, that the 
contract as to interest was hard and üncon- 
seionableand in the nature of a penalty and 
that the defendant being an auction- pur- 
chaser was not bound by ita terms, the plaint- 
if not having caused those terms to be 
stated in the sale proclamation. The judg- 
ment of the Munsif who tried the cAas 
discloses all these defences and that they 
were all everruled, He held that there was 
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no evidence that Sitala Dasi was notin her 
right mind, he held that there was no 
obligatien upon the landlord to specify in 
the sale proclamation the rate of interest 
stipulated for in the event of rent falling 
into -arrear; he held further that asthe 
kabuliyat was executed before the passing of 
the Bengal Tenancy Act the parties were 
bound by the contract and accordingly that 
-the plaintiff was entitled to get the interest 
claimed, 


‘No appeal was taken from this decision ' 


and it is not contested that the Munsif who 
tried the suit in 1925 was competent te try 
the present suit of 1924 within the meaning 
of s. 11, Civil Procedure Code. 

Now, the tenant's only contention in the 
present case is that the plaintiff is not 
entitled to get interest at the kabuliyat rate. 
The trial Court rejected this contention on 
the ground that this very question was 
concluded by the previous decision. The 
Additional District Judge reversed this 
finding and proceeded on the principle that 
75 per cent.per annum was an exorbitant 
and unusual rate of interest and that the 
obligation to pay it would not pass with 
the tenancy unless it were publicly notified 
in the sale preclamation. For this view he 
regarded the case of Annadamoyi Debi v. 
Saudamini Debya (1) as an authority. He 
has brushed aside the contention that the 
matter is res judicata and has allowed only 
simple interest at 124 per cent. 

The plaintiff contends in second appeal 
that the decision in the suit of 1915 as to 
the rate of interest is conclusive in the 
present suit. 

In my opinion the plaintiff is clearly 
right. The matter which is "directly and 
substantially in issue" in this case is the 
very same that was directly and substantially 
in issue in the formersuit, namely, whether 
ene of the terms upon which this defend- 
ant holds his ryotiis that he is liable to 
pay 75 per cent. per annum interest on 
arrears of rent. In the previous suit the 
plaintiffs predecessor alleged and the 
defendant denied that this term was bind- 
ing upon the defendant. The defendant, 
in support of his denial, raises the very 
same contentions which he raises now and 
certain others. It was held that the term 
‘was valid and binding upon him as oae of 
the terms of his tenancy. 

In these circumstances, it matters nothing 
whether the decision was right or wrong 
and it matters nothing whether the error, 
if any, was an error on a point of fact or on 
point of law. The matter directly and 
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substantially in issue was a sensible and, 
concrete question as to the rights of the 
parties and the conditions and terms of the 
defendant's tenacy. To decide it correctly 
it was necessary to find the facts and to 
apply the law. If thé Munsif did not 
succeed in ascertaining the exact facts or in 
applying the law correctly, the remedy of 
the defendant, if he hada remedy, was to 


‘chellenge the Munsif's decision in a superior 


Oourt. But s. 11, Oivil Procedure Code, 
and the principle which it embodies would 
.be brought to nothing itit were held that 
it was open to him to litigate again the 
quastion of the validity of the terms as 
to interest, or his obligation to comply with 
it. 

The arguments which have been address- 
ed to us on behalf of the defendant are 
really three: OS 

7n the first place it is said that the 
Munsif's decision in the previous case 
was erroneous upon a pure question of law 
and cannot, therefore, conelude the matter. 
The idea seems to be that the matter 
dizectly and substantially inissue in the 
previous suit, was s pure question of law 
and that the doctrine of res judicata would 
not apply at all events ifit could be made 
out that the cause of action in the present . 
suit was different from the eause of action 
in the previous suit. I see nothing but 
misconception in this line of argument, 
In order to decide whether the terms of the 
defendant's tenancy include a valid and 
binding term to the effect that he should 
pay interest on arrears of rent at 75 per 
cent. per annum in accordance with the - 
kebuliyat of 1880, the Munsif had to consider 
questions of law as well as questions of fact, 
Bat the matter which was directly and 
st bstantially in issue, and which was heard 
and finally decided, was not an abstract 
question of law. The Munsif decided that 
tke landlord had a right to 75 per cent. per 
annum and thatthe tenant was bound to 
pay it as a term of his holding. i 


The second contention of the defendant 
was supported by a reference to the decision 
in Alimunnissa Chowdhrani v. Shyama 
Charan Roy (14). The contention is that 
sincethe decision in 1915 the law upon 
the question whether special and unusual 
terms of tenancy are binding upon an 
euction-purchaser without any mention 
in the sale proclamation has been altered by 
saibsequent decisions of the Court, and 
that asthe law has changed in the mean- 


(14) 34 0. 749; 8 C. W. N, 409; 1 O. L, J, 176. 
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time, the previous decision no longer 
governs the rights of the parties. The 
ease cited does certainly proceed upon the 
principle contended for. Maclean, C. J., 
reasoned thus: 

“ Oases must be decided upon the law as 
it stands when judgment is pronounced and 
not upon what it was at the date, of a 
previous suit, the law having been altered 
meantime. It has been conceded that, 
if the law had been altered meanwhile 
by Statute, the objection (of res judicata) 
could not prevail: itis difficult to see why 
it should prevail, because the law has been 
since determined to be otherwise by judicial 
decision,” 

In that case it may be noticed a Full Beneh 
decision had overruled a decision regarded 
as good law at the timeof the previous 
guit. -= 

Now in the present case I am by no means 
satisfied that there has been any change in 
ihe current of decisions comparable with 
the change which was 'considered in the 
case cited. But I am clearly of opinion 
that the reasoning which Maclean, O.J., 
and Holmwood, J., adopted in the ease 
mentioned is erroneous. The Legislature 
by Statute may alter the rights of parties 
and when it doesso, it makes such pro- 
vision 88 it thinks proper to prevent 
injustice. Oourts of Law are in no way 
authorized to alter the rights of parties. 
They profess, af all events, to ascertain 
the law, and if the binding character of 
a decision upon a concrete question a8 
to the terms of a particular holding is to 
fluctuate with every 
current of authority the  Oourts will 
‘become an instrument for the unsettle- 
ment of rights rather than for the agcertain- 
ment thereof. The principle relied upon 
is abhorrent to s. 11, Civil Procedure Code, 
and to the general intention of the doctrine 
of res judicata, lf authority be wanted for 
its rejection 8 very plain authority can 
"be found in the case of Gowri Koer v. 
Audh Kuar (15). 


The third point argued for the defendant 
is that while the previous decision may 
be conclusive as to the binding character 
upon the defendant of the stipulation in 
the kabuliyat for interest at 75 per cent. 
per annum, it is open to the defendant 
to contend in this appeal that the 
stipulation though binding, 18a stipulation 
fora penalty and that it -is accordingly 
open tothe Court under s. 74, Contract 


(15) 10 C. 1087, 
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Act, or the principle embodied therein, 
to refuse to give judgment for more 
than a reasonable compensation to the 
plaintiff for the defendant's failure to pay 
his rent when due. 

It is not impossible that the stipulation 
in thie kabuliyat in the absence of evidence 
showing that 75 par cent. per annum is 
a reasonable or usual rate of interest 
upon errears of rent, might be regarded as 
a stipulation by way of penalty. It has 
been translated as follows: 

"In default of kist I shall pay intereat 
at the rate of one anna per rupee per month 
with the arrears of rent." 

I find, however, that this very question 
was raised in the previous suit and it 
is reasonably clear to me that the Munsif 
by his judgment overruled this contention. 
His view was that the parties were bound 
by the contract and that the plaintiff 
was entitled to get the interest claimed. I 
do not think, therefore, that this contention 
oàn succeed, 

For these reasons I am of opinion, that 
the second appeal to this Court should 
be allowed, that the decision of the 
Additional District Judge should be set 
aside and the decision of the Munsif re- 


‘stored with costs in all the Courts, 


It remains now to deal with the two 
questions formulated by the Division 
Bench, s 

These are : 

(1) Whether an erroneous decision on 
a pure question of law operates as res 
judicata in a subsequent suit where the 
same question is raised, 

(2) Whether the case of Annadamoyi 
Debi v, Saudamini Debya (|) has been 
correctly decided. 

The second of these questions is a matter 
of considerable importance but as in my 
view it does not arise in the present case, 
I donot think that we ought to express 
our opinion upon it. 

As regards the first question, I am not 
of opinion that any categoricel answer 
ean be given to the question es framed 
and I do not think that it would be wise 
fora Full Bench to attempt an exhaustive 
exposition of all the considerations which 
ate relevant in determining whether a 
previous decision does or does not operate 
as 7es jud citz. I think, however, that it 
may be useful if it is not exictle necessary 
to make tse fo lowing observations : 

(1) The' question whether a decision is 
correct or erroneous has no bearing upon 
the question whether it operates or does 


= 
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not operate as res judicata. The doctrine 
is-that in certain cirumstances the Court 


shall not try a suit or issue but shall ` 


deal with the matter on the footing that 
it isa matter no longer open to contest 
by reason of a previous decision. In 
these circumstances it must necessarily be 
wrong for a Court'to try the suit or issue, 
come toits own conclusion thereon, consider 
whether the previous decision is right and 
give effect to it or not according as it 
conceives the previous decision to bs 
right or wrong. To say, as a result of 
such disorderly procedure, that the previous 
decision was wrong and that it was wrong 
on a point of law, or on & pure point of 
law, and that, therefore, it may be dis- 
regarded, is an indefensible form of reason- 
ing. For this purpose, itis not true thata 
point oflaw is always open to a party. 

(2) In India, at all events, a party 
who takes a plea of res judicata has to 
show that the matter directly and substan- 
tially in issue has been directly and 
substantially in issue in the former suit 
and also that it has been heard and finally 
decided. This phrase “ matter directly 
and substantially in issue” has to be 
given a sensible and businesslike meaning, 
particularly in view of Expl. 4, s.11, Civil 
Procedure Code, which contains the expres- 
sion "grounds of defence or attack.” Section 
llof the Code says nothing about causes 
of action, a phrase which always requires 
careful handling. Nor does the section 
say anything about point or points of 
law or pure points of law. .As- a rule 
parties do not join issue upon academic 
or abstract questions but upon matters of 
importance to themselves. The section 
requires that the doctrine be restricted 
to matters in issue and of these to matters 
which are directly as well as substantially 
in issue. 

(3) Questions of law are of all kinds 
and cannot be dealt with as though they 
were all the same. Questions of procedure, 
questions affecting jurisdiction, questions 
of limitation, may all be questions of 
law. In such questions the rights of 
parties are not the only matter for 
consideration. The Court and the public 
have an interest. When a plea of res judicata 
is raised with reference to such mattérs, 
it is at least & question whether special 
considerations do not apply. 

(4) In any case in which it is found 
that the matter directly and substantially 
jn issue has been directly and substantially 
in issue in the former suit and has been 
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heard and finally decided by such Court, 
the principle of res judicata is not to be 
ignored merely on the ground that the 
reasoning, whether, in law or otherwise of 
the previous decision can be attacked on 
& partieular point. On the other hand, it is 
plain from the terms of s. 11 of the Code 
that what is made conelusive between the 
parties is the decision of the Court and 
that the reasoning of the Court is not 
necessarily the same thing as its decision. 
The object of the doctrine of res judicata 
is not to fasten upon parties special princi- 
ples of law as applicable to them inter 
se, but to ascertain their rights and the 
facts upon which these rights directly and 
substantially depend; and to prevent this 
ascertainment from becoming nugatory 
by precluding the parties from re opening 
or re contesting that which has been finally 
decided. 

C. C. Ghose, J.—I agree. 

Suhrawardy, J.—I agree. 

B. B. Ghose, J.—I agree. 

Mukherji, J.—I agree. 

A. Reference answered; 

Appeal allowed, 





CALCUTTA HIGH COURT. 
APPEAL FROM MATRIMONIAL JURISDICTION 
No. 9 or 1928. 

May 1, 1928. : 

Present:—Sir George Claus Rankin, KT., 

Chief Justice, and Justice Sir Charu 
Chunder Ghose, Kr., 
ENID IVY OOLLINS-—APenzLLANT 
versus 
WALTER GEORGE OOLLINS— 
: RESPONDENT, 

Divorce Act (1V of 1869), s. 10—Decree for judicial 
separation—Subsequent application on same facts for 
dissolution of marriage, competency of. 

A party who has obtained a decree for judicial 
separation upon grounds of cruelty and adultery can- 
not, onthe same facts without alleging any new 
matrimonial offence subsequent to the decree for 
judicial geparation, present & new petition before the 
same Court fora dissolution of the marriage. Lp. 
601, col. 2.] 

Green v. Green (1), Mason v. Mason (2) and Fuller- 
ton v. Fullerton (3), distinguished. 

Appeal against a decree of Mr. Justice 
Pearson, in the exercise of Matrimonial 
Jurisdiction in Suit No. 19 of 1927, dated 
the 2let December, 1927. 

Mr. Ormond, for the Appellant. 

JUDGMEN T. 

Rankin, C. J.—Tms is a wife's peti- 
tion for dissolution of marriage brought 
on 18th July, 1927, The learned Judge 
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bas dismissed the petition on the ground 
that on Ist June, 1926, there was a pre- 
vious petition by the wife against the 
husband whereby she sought and obtained 
a. decree for judicial separation upon 
grounds of cruelty and adultery. That 
decree was granted to her on 17th August, 
1927. The present petition is founded 
upon, the same acts of cruelty and adul- 
tery as founded the previous petition. The 
petitioner explains that she did not wish 
for a dissolution of marriage parily be- 
cause she was a Roman Catholic and had 
scruples against divorce and partly because 
she desired to see whether her husband 
would take her back and also because she 
was ableto get better maintenance. She asked 
for a decree for judicial separation on the 
previous occasion though she was entitled 
by law toa decree for dissolution of mar- 
riage. It appears that these reasons no 
longer actuate the lady to the same extent. 
It appears further that she has been un- 
able to obtain by process of execution 
maintenance or alimony from her husband. 
Accordingly she brings another petition 
on the same facts without alleging any 
new matrimonial offence committed sub- 
sequent to the decree for judicial separa- 
tion and asks now for a deeree for dis- 
solution of the marriage. The learned 
Judge has ruled that without new matri- 
monial offences a new, petition cannot 
be entertained in these circumstances. 

Mr. Ormond for the appellant has 
brought to our notice that in Raydon on 
Divorce, 2nd Edition, page 133, it issaid that 
"after a successful suit for judicial separa- 
tion, irrespective of whether further offences 
were committed either before or since, & 
suit for dissolution of marriage may be 
brought," and it appears that in Halsbury's 
Laws of England, Vol.16, page 498 a similar 
statement is made in an article of which 
the same learned author is one of the 
writers, 

"The authorities given for the proposition 
so laid down are three, Green v. Green (1), 
Mason v. Mason (2) and Fullerion v. Ful- 
lerton (3); ‘and reference has been made 
in this connexion to the case of Hal v. 
Hall (4). The learned Judge on going 
through these authorities has come to the 
conclusion that they do not support the 


(1) (1814) 3 P. 121; 43L. J. Mat. 6; 29 L.T, 251; 21 
(2) (188s) 8 P. D. 21; 52 L. J. P. 27; 48 L. T. 290; 31 
. R. 361. 

(3) (1922) 39 T. L. R. 46 
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proposition laid down; and upon going 
through these authorities and certain 
others, I am forced to the same conclu- 
sion. | 

Tha case-law upon this subject may be 
said to begin early. Before the Matri- 
monial Causes Act of 1856,the Ecclesias- 
tiea] Courts had no jurisdiction to grant 
divorce. That relief cbuld -only be ob- 
tained from the House of Lords. Accord- 
ingly one of the first questions raised on 
the new Act was whether a person who 
had brought a suit for the relief which 
was then possible before an Weclesiastical 
Court could after the passing of the new 
Act come to the Divorce Court and get re- 
lief under the new Statute, That matter 
was passed upon in the case of Evans v. 
Evans (5) and the case iheie was that a` 
suit had been brought by a husband for 
divoree a mensa et thoro,in other worde, 
for judicial separation on the ground of 
certain acts ofadultery. That petition had 
been dismissed but an appeal was pending. 
In the meantime, after the new Act, he 
brought a suit for divorce and the question 
was whether the Court could entertain that 
suit. Lord Campbell and the Court over 
which he presided was of opinion that there 
was no estoppel that the former suit was 
for a different object but that here the suit 
was for a dissolution of the marriage before 
a tribunal armed with much larger powers 
and governed by different rules. The same 
class of case was dealt with in the case of 
Ciocci v. Ciocci (6). There a decree for 
divorce a mensaet thorohad been obtained 
in an Ecclesiastical Court and the same 
party, namely, the wife brought a suit 
under the new Act for a judicial separation 
on the same ground. The Judge ordinarüy 
was of opinion that such a suit could not lie 
and he pointed out that a great violation of 
principle would be involved in putting a 


. party twice on his trial on account of the 


same acts. He also pointed out that it 
could not be said in this case that the 
object of the suit was entirely different 
from that of the suit before the Ecclesiastical 
Court. Those two cases are governed by 
the circumstance that under the Matrimonial 
Causes Act there was a new jurisdiction 
and a new remedy available to the peti- 
tioner. : 

Until that Act was passed adultery coupl- 
ed with cruelty or desertion was not a cause 
of action for a decree of. divorce but gave a 


(5) (1856) 27 L. J. Mat, 57; 1 Sw. & Tr, 173; 164 E, R, 
0. 
(6) (1860) 29 L, J. Mat. 60. 
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Oourte. Inow come to the case of Green v. 
Green (1) which is one of the cases upon 
which the petitioner relies.: That was a 
ease in which the Judge ordinarily had to 
deal with the petition ofa wife who had 
obtained a decree for judicial separation 
upon the ground of her husband's adultery. 
The wife afterwards instituted a suit for 
dissolution of marriage on the ground of 
adultery committed by the husband sub- 
sequently to the decree for judicial sapara- 
tion coupled with his cruelty to her during 
the cohabitation. Even in spite of the fact 
that the cause of action there included a 
new matrimonial offence subsequent to the 
decree the Judge ordinarily dealt with the 
matter as one of soma difficulty. He came 
to the conclusion that the principle that a 
person cannot be vexed twice on the same 
facts was not applicable to such a case. He 
says :. : 

“The maxim that no oneshall be twice 
vexed- for the same cause is not in point, 
for the subject-matter of the two suits, as 
well as the remedies sought in them are 
different. The husband by his adultery 
subsequent to the former decree has com- 
mitted afresh matrimonial offence (for the 
decree of judicial separation is not to be 
treated as a license to commit adultery for 
the future); and for this offence, aggravated 
by: the previous cruelty, the wife has had no 
redress,” ! 

He points out that cruelty condoned is 


revived by subsequent adultery. He also ' 


points out : : 

“If she had obtained a judicial separation 
on the grouni of cruelty-she might after- 
wards have obtained a decree for subsequent 
adultery coupled with the cruelty already 
provaj, and the fact that the respondent 
had previously been guilty of adultery 
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much more limited right in Ecclesiastical. In 1866 the case of Bland v. 


would not have affected her position." It- 


appears to me that the basis of that decision 
is the fact that there was anew matrimonial 
offence. 


The same question came before the Court - 


in the Court of Appeal in 1883 in the caseof 
Mason v. Mason (2) and Lindley, L. J., there 
says that the difficulty he had was removed 
by the authority of Green v. Green (1). That 
was acase where a husband had obtained a 


judicial separation. The wife continued to. 


cohabit with the co-respondent. Then the 
husband petitioned for a dissolution of his 
marriage. In these circumstances it was 
thought that Green v. Gueen: (1) was appli- 
cable and that the only question was the 
question of delay. 
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Bland (1) 
came before the Judge ordinarily “where a 
wife had obtained a decree of judicial 
separation on the ground of the husband's 
eruelty,and continued to live separate from 
him, and the husband subsequently com- 
mitted adultery, upon proof of such adultery, 
and of the decree for judicial separation, 
the Court made a decree nisi for the dissolu- 
tion of the marriage." I 

Again in Fullerton v. Fullerton (3) the 
learned President acted upon the decision 
in.Green v, Green (l) à case where a 
woman obtaineda decree for judicial ge- 
paration on the ground of adultery and 
afterwards applied for a dissolution of 
marriage on the ground of desertion 
priorto the petition for judicial separa- 
tion and of adultery subsequent to the 
decree 

In these circumstances it appears to me 
that there is no authority for the pro- 
position that upon the same facts before 
thesame Court armed with the same 
jurisdiction the petitioner can present a 
new petition asking for a dissolution of 
the marriage. It appears to me that it 
would be not only contrary to the prin- 
ciple’ but inconvenient, and in some possi- 
ble cases highly unjust to permit a party ` 
to have two suits about the same matter, 
One can imagine a case of a husband elect- 
ing not to ask for a dissolution of marriage 
and then afterwards keeping in terrorizm 
his right to ask for a dissolution of 
marriage. One can imagine a case in 
India or elsewhere where a matrimonial 
case might be presented to the Oourt in 
the form df petition for judicial separation 
in order that the parties might have a 
preliminary hearing of the evidenceand 
then afterwards at a later stage present 
evidence on the same matter over and 
over again. In my judgment any such 
ruling as isasked for in this case would 
be opening the flood gates to practice 
which might be most inconvenient and 
objectionable. 

1n my opinion this appeal must be dis- 
missed. No order is made as to costa as the 
respondent does not appear. 

C. C. Ghose, J.—I agree, 


A, Appeal dismissed, 
(T) (1866) 1 P. 237; 35 L. J. Mat, 104; 15 W, R. 9. 
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CALCUTTA HIGH COURT. 
. CRIMINAL Revision No. 983 or 1928, 
December 18, 1928, 
Present:—Mr. Justice Mukerji 
and Mr. Justice Graham. 

SITRAM KALWAR—PETITIONER 
. versus 

SUKIA KALWARIN —OrrosrrE Party. 

Criminal Procedure Code (Act V of 1898), ss. 488, 
580, 581—Order for maintenance—Proceedings held 
in wrong District—Validity of order. 

An order under 8.488, Criminal Procedure Oode, 
passed by a Magiatrate who is otherwise competent 
to-pass such an order would not be vitiated by the mere 
fact that the proceedings were held in a wrong Dis- 
trict. 

Criminal revision against an order ofthe 


Honorary Magistrate of Sealdah, dated the 
9th November, 1927. 
Mr. Bir Bhusan Dutt, for the Petitioner. 
Mr. Dwijendra Krishna Dutt, for the 
Opposite Party. 


JUDGMENT.—The foundation of this 
Rule is the sllegation that the petitioner 
had no notice ofthe proceedings under 
s. 488, Criminal Procedure Code, that were 
held in the Court of the Magistrate who 
made the final order in 1927. Asregards 
this matter it appearsto us that the allega- 
tions which the petitioner has made in his 
applieation for revision to this Ceurt are 
not correct. We are satisfied upon a perusal 
of the tworeports ofthe serving peon a8 
well as on his evidence that was given in 
those proceedings that the notices in con- 
nection therewith were personally served 
upon the petitioner. If this fact has been 
established as, in our opinion, it has been, 
then the only question is whether the 
Magistrate had jurisdiction to deal with 
those proceedings under tbe provisions of 
sub-s, (8) of a. 488, Criminal Procédure Code. 
That sub-section says that “ ‘proceedings 
under this section may be taken against 
any person’ in any District where he resides 
or is, or where he last resided with his 
wife etc". The proceedings undoubtedly 
were taken in the District of 24-Parganas, 
The petitioner at that time admittedly was 
residing in Calcutta. Butit is alleged on 
behalf of the opposite party thatit wag 
within the 24-Parganas thatthe petitioner 
had last resided with his wife. This allega- 
tion, however, is denied on behalf ofthe 
petitioner. It is not necessary for us to 
come to a definite finding on this question, 
because even if it be assumed that it has 
' not been established that the petitioner had 
last resided prior to those proceedings with 
his wife within the jurisdiction of 24- 
Parganas, the final order which the Magia- 
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trate has made under s. 488, Oriminal Pro- 
eedure Code, would not be vitiated simply 
for that reason, In our opinion s.331, 
Criminal Procedure Code, should apply to 
the case and the order which the learned 
Magistrate passed under s. 488, Oriminal 
Procedure Code, would not be vitiated 
merely because the proceedings were held 
in a wrong District. It has been urged on 
behalf of the petitioner that s. 530(n), 
Criminal Procedure Code, would apply to 
the case and, therefore, the proceedings 
should be held to be void. We are unable 
to agree in this contention, because the 
Magistrate who dealt with these prceeedings 
undoubtedly was empowered by law to deal 
with the applieation for maintenance under 
8. 483, Oriminal Procedure Code. 

In this view of the matter we are of 
opinion that there is no substance in this 
Rule and thatit should be discharged. 


A. . Rule discharged, 


CALCUTTA HIGH COURT. 
Orvin Rorg No. 959 or 1928. 
November 27, 1928. 
Present:—Justice Sir Zahbadur Rahim 
Zahid Suhrawardy, Kr., and 
Mr. Justice Jack. 
HARENDRA NARAYAN CHAKI— 
DEFENDANT— PETITIONER 
versus 
SECRETARY BAR ASSOCIATION, 
JAMALPUR—PL4sINT1FF— OPPOSITE 
Pariy 
Legal Practitioners Act (XV 1110f 18791,as amended 
in 1997, ss. 3, $6— T'out— Resolution of Bar Association 
— Resolution passed by majority, validity of —Evidence 

—JInference from conduct of tout. 

In order that a resolution by the members ofa Bar 
Assosiation that a certain person is a tout, may be 
considered asa ‘resolution of an association entitled 
to practice as legal practitioners in Court’ within the 
mearing of s.36 ofthe Legal Practitionera Act, it is 
not necessary that the resolution must be passed at 
a meeting at which all the membere of the associa- 
tion are present. It is sufficient ifa meeting of the 
association is convened and the resolution is passed by 
the majority of the members present at the meeting 
Lp. 403, col, 2.] s 

von Prasad Pandey v. Emyeror (1), distinguish- 
e 


. The mere factthat a person makes it his business 
to act as general agent and to find legal practitioners 
for those who want legal aid without being bound 
as clerk or otherwise to Any one’ legal practitioner 
does not constitute such persona tout, But the Court 
may ina proper case infer from the circumstances that 
a person is in the habit of receiving remuneration from 
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legal practitioners, even though thereis no direct evi- 
dence to that effect. [p. 603, col, 2; p. 604, col.1.] 
Kalka Prasad v. Emperor (2) and Ugam Prasad 
Pandey v. Emperor (1), relied on. ES 
Rule against an order of the District 
Judge, Mymensingh, dated the 26th May, 
192s,in Miscellaneous Case No. 167 of 1927. 


Mr. Suresh Chandra Talukdar, for the 
the Petitioner. 

Messrs. Surendra Chandra Guha 
Nasim Ali, for the Opposite Party. 


JUDGMENT. 

Suhrawardy, J.—This Rule is direct- 
ed against an order of the District Judge of 
Mymensingh declaring the petitioner 
Harendra Narayan Ohaki, a tout under 
8. 3, Legal Practitioners Act. The point 
taken on his behalf and seriously pressed 
by Mr. Talukdar is that there is no evi- 
dence and that according to the defini- 


and 


tion of''tout" as given ias. 3, the pəti- 


tioner proeures, in consideration of any 
remuneration, moving from any legal 
practitioner, the employment of the legal 
practitioner in any Jegal business; or who 
proposes to any legal practitioner or to 
any person interested in any legal busi- 
ness to procure, in consideration of any 
remuneration, moving from either of them 
the employment of the legal practitioner 
in such business. 

The matter has come before usin revi- 
sion and we have to sesif the order of 
the Court below is unsupportable there 
being such absence of evidence as to induce 
usto hold that the order was passed 
without jurisdiction or with material 
jrregularity. 

. We have in this case a resolution of 
the Jamalpur Bar Association declaring 
the petitioner a tout. Such resolution has 
now been made evidence of general re- 
pute by the amendment in 1927 of s. 36, 
Legal Practitioners Act. If this resolution 
is good and in conformity with the re- 
quirements of the law, thereis evidence 
in support of the Judge’s order that the 
petitioner is a tout; but it is argued by 
Mr. Talukdar that the resolution passed 
was not duly passed and cannot be 
validly treated as evidence in the case, 
The findings of the Munsif who originally 
dealt with the matter and of the learned 
District Judge are that à special meeting 
was convened for the purpose of consider- 
ing the matter of the p-titionerand out 
of 43 members of the association 29 mem- 
bers were present and they passed are- 
solution declaring the petitioner a tout. 
There does not seem to be any irregulari- 
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ty in the proceeding by the Bar Associa- 
tion; but Mr. Talukdar says that the 
meeting at which sucha resolution was 
passed was not one of the entire body 
of the members of the association in- 
asmuch as only 29 out of 43 members 
were present at the meeting. The law 
does not require that all the members 
should be present at the meeting but 
requires that ameeting of the association 
should be convened for the purpose of 
considering whether a certain person is a 
tot; and if by a majority of the mem- 
bers present at sucha meeting a resolu- 
tion is passed it is to be considered as 
a resolution of an association of persons 
entitled to practice as legal practitioners 
in Oourt. The Oourts below have also 
proceeded upon certain facts in order to 
hold that the petitioner isa tout within 
the meaning of the law. Undoubtedly 
there is no direct evidence to show that 
the petitioner received remuneration from 
any legal practitioner. But certian facts 
were placed before the learned District 
Judge from which the learned District 
Judge has observed that the irresistible 
inference to be drawn from his admitted 
conduct is thathe isa tout and received 
remuneration from legal practitioners, 
In this connexion the learned Advocate 
for the petitioner has drawn our atten- 
tion to the case of Ugam Prasad Pandey 
v. Emperor (1). In that case the resolu- 
tion of the Bar Committee was held not 
to have been legally passed. In that case 
the Bar Association appointed a small 
committee,of seven persons to enquire 
into the matter of the petitionerin that 
case and this small sub-committee held 
that the petitioner was a tout. The learned 
Judges remarked that such a resolution 
was not a resolution within the meaning 
ofthe law. I am not called upon to 
consider whether in that case the view 
expressed there is correct but Iam not 
prepared to say in this case that the view 
taken by the Judge is wrong. The next 
point upon which the judgment in that 
case proceeded was that there was no 
direct evidence that the petitioner received 
any remuneration from a legal practitioner, 
The learned Judge who delivered the 
judgment had accepted the arguments of 
the Counsel for the petitioner in that case 
that the mere fact that a person makes 
it his business to act as general agent 
and to. find legal practitioners for . those 

(1) 102 Ind. Cas, 340; 6 Pat. 567; 98 Or. L: J. 539. 

PDT 587; 8 A, Cr. R, 207; A. LR, 1537 Pat a a 
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' who want legal aid without being bound 
as clerk or otherwise to any one legal 
practitioner does not constitute such per- 
son a tout, As abare proposition of law 
the argument looks unassailable. But 
there may be circumstances from which 
the Court is entitled to draw a legal 
inference. The Legal Practitioners Act 
as it originally stood before its amend- 
mant in 1927 made it obligatory upon 
the prosecution to prove that the person 
accused receives remuneration from legal 
practitioners. Even at that timeit was 
held in some cases that this proof may 
be supported by circumstances leading to 
the inference that the person accused was 
in th» habit of receiving remuneration from 
legal practitioners. . 

It was held by Walsh, J., in the case 
of Kalka Prasad v. Emperor (2) that it is a 
reasonable and legitimate inference of fact 
that if aman is shown to spend the 
greater portion of his working hours in 
canvassing and introducing clients to 
members Of the profession, he is net 
rendering gratuitous service such as a 
casual friend or acquaintance may do. The 
learned Judgesin Ugam Prasad Pandey 
v. Emperor (l) also did not lose 
sight of this principle and observed...... 
sees... While remandiug the case............ 
to the Court below that there might 

be evidence on the record showing that re- 
" muneration moved from legal practitioners, 
or giving rise to a reasonable inference 
. that it so moved. Itis ordinarily difficult 
for the prosecution by evidence of the 
legal practitioners to prove moving of 
remuneration from them and. in order 
to ‘facilitate the proof of such conduct on 
the part of the person accused the Legis- 
lature thought it fit to amend s. 36 by 
making evidence of a general repute 
admissible against the person accused. 
There can be no doubt that the Courts 
below were within their rights to draw 
legitimate inference from the facts before 
them as to the probability of the peti- 
tioner receiving remuneration from legal 
practitioners and this is in accordance 
with the definition of ‘proved’ in the 
Evidence Act. 


In the present case the facts, as sue- 
cintly stated by the Munsif in his judg- 
mentare that it has been admitted and 
proved by the evidence on both sides 
that Harendra Narain Ohaki attends Courts 


. (8) 44 Ind, Gas, 125; 40.4. 153; 16 A, L, J. 76; 19 Or, 
Li 3.269. - wnt ~ ED eof jan A a 
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regularly every day from 11 4. M. to 6 
P." M. looks after cases of clients, even 
pays to Pleaders and realizes costs and 
engages Pleadersand realizes also fees for 
Pleaders. From these facts we cannot say 
that the inference drawn by the Oourta 
below was. unjustifiable. The result is that 
this Rule fails and mugt be discharged. 

Jack, J.—I agree. 

A. Rule discharged. 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 1234 or 1928. 
February 5, 1929. 
Present:—Mr Justice Mukerji. 
SADAGAR OHAUDHURI-—AcOUSED— 

: PETITIONER 
versus 
EMPEROR-—Oerrosrrg PARTY, 

Criminal Procedure Cede (Act V of 1898),ss $42, 
$62, 864, 870—Trial by Presidency Magistrate—Non- 
appealable case—Omission te record examination of 
accused—Validity of trial—Entry of ‘denies’, whether 
sufficient. 

A Presidency Magistrate is not bound to record the 
examination of the accused either in full or in sub- 
stance, in the case of non-appealable cases. 

In such cases the column provided for the pur- 
pose in the form prescribed by s. 370 of the Oriminal 
Procedure Code must be filled up, but there is no hard 
and fast rule as to how it should be done. 

Where the word ‘denies’ had been written in this 
column and there was nothing to show that the ac- 
cused had made any long statement: 

Held, that the entry was sufficient. 

Oriminal revision against an order of the 
Honorary Presidency Magistrate, Oalcutta, 
dated the 10th July, 1928. 

Mr. Mrityunjay Chattopadhay (with 
him Mr. Sachindra Nath Banerji), for the 
Petitioner. 


Mr. Debendra Narayan Bhattacharya, 
for the Opposite Party. 
JUDGMENT.—The petitioner has . 


been convieted under s. 65 of the Port 
Rules framed under the Caleutta Port Act 
III (B. C) of 1890 and sentenced to pay 
a fire of Rs. 5 or in default to undergo 
simple imprisonment for seven days. 

The grounds on which this Rule has 
been pressed are that the petitioner was 
not examined by the Magistrate after the 
examination of the prosecution witnesses 
and no memorandum of the examination 
of the petitioner wes kept by the Magis- 
trate. The records have been destroyed, but 
the learned Magistrate has stated in his ex- 
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planation that he did examiue the petition- . 


er under s. 342, Oriminal Procedure gode. 
This explanation must be accepted and 
thé only question is . whether the failure 
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“The Rule should, therefore, ba discharged 


and I order accordingly. : 
A. Rule discharged, 


to keep a mémorandum of the statement - 


of the petitioner. can be held to have 
vitiated the trial. The entry in the column 
of the form provided for making a record 
of the plea and the examination of the 
accused is “denies”. ` 

Now s. 370, Oriminal Procedure Code, 
itself does not say- how the particulars 
are to be recorded, but there are two other 
sections in the Code from which light has 
to be gathered on -this matter, namely, s8. 


362 and 364. The last words of sub-s. 


(4) of s. 364, namely, ‘or in thé course of a 
trial held by a Presidency Magistrate’ were 
inserted by the Amending Act of 1923. 
thus making the other sub sections of that 
'gection inapplicable to a record made by 
a Presidency Magistrate of an examination 
of an accused person in the cotirse of a 
trial held by him. The same Amending 
Act introduced two sub-sections in s. 362, 
namely, 2A und 4. Sub-section (4) dispens- 
ed with the recording of evidence and 
the framing of a charge in non appealable 
cases in trials held by Presidency Magis- 
trate, but said nothing about the record 
of the accused’s examination. Sub-section 
2A expressly provided for a memorandum 
of thesubstance of the examination of an 
accused being kept by the Presidency 
Magistrate, signed by the Magistrate with 
his own hand, in appealable cases only. 
Thé result is that non-appealable cases 


are now left severely alone, confined to the . 


protection that 8. 370 by its own terms 


would afford. It isidle to imagine that the 


Legislature whileexpressly taking away 
the necessity to record the evidence and to 
frame a charge, asit has done by enacting 
sub-section (4) of s. 362 in non-appealable 
cases, thought of a record in full or of 
thé substance of the examination of the 
accused in such cases, The result, in my 
opinion, is that it should be held that 
while the column provided for this purpose 
in the from prescribed by s. 370 must be 
filled up, no hard and fast rule was con- 
templated as to how that should be done. 
In the present case the word “denies” 
has been written in the column. It may 
bé that when the plea was taken and 
again when the petitionsr was examined as 


I must hold that he was examined—he 


merely denied having. committed the 
offence. If that was the fact, the entry 
was sufficient, d 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DEO»EE No. 541 

or 1975. 
August 9, 1937. 

Present:—J ustice Sir Arthur Herbert 
Cuming, Krt., and Mr. Justice Roy. 
KRISHNADHAN SARDAR— 

AND OFHERS—D#FENDANT3—APPELLANTS 

versus " 
. BITAL PARUI anv oTHERS—PL|INTIFFS— 
RESPONDENTS. 

Landlord and tenant—Decree for ejectment of 
under-tenant—Appeal—Death of under-tenant pending 
eppeal—Competency of appeal—Right of heirs to 

“ continue a opeal: 

Where a landlord obtained a decree for ejectment 
of an under-tenant and pending au appeal therefrom 
the under-tenant died: ` : 

Held, that the heirs of the under-tenant had no 

right to maintain the appealas they did not inherit 
ne right from the deceased as against the land- 
ord. : . : 
- Appeal against a . decree. of the Sub- 
ordinate Judge, Khulna, -dated the Z8th 
of November, 1924, modifying that of the 
Münsif, Sécond Court, Khulna, dated the 
14th of June 1922. . : " 

Babu Mukunda Behari Mullik, for the 
Appellants, . . à 

.Babu Hemendra Chandra Sen, for the 
Respondents, ; u 


JUDGMENT. 

Roy, J-—A preliminary point has been 
taken in this second appeal. The lower 
` Appellate Court decreed -the plaintiffs’ 
suit and directed khas possession to be 
given to the plaintiffs as against the de- , 
fendants who were under-tenants on the 
land. Both the Oourts have come to the 
finding that the defendants are under- 
tenants on theland. One of the defend- 
ants preferred this appeal. He died and 
.his heirs were substituted soon after his 
death. On behalf of the plaintiffs the con- 
tention put forward is that the tenaney 
being an under raiyati the heirs have net . 
inherited anything against the landlords. 
The learned Vakil for thé appellants: con- 

` tends that they should be allewed ts 
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continue the appeal. Itis nota question 
of continuing the appeal but the question 
is whether tney have a right to maintain 
this appeal not having inherited any 
right from their father as against the 
landlord. The substituted appellants have 
no right to maintain this appeal, and 
that beingso the appeal is dismissed with 
costs. 

Cuming, J.—1 agree the appeal should 
be dismissed. 


A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
LeTTE&s PaTENT APPEALS Nos. 51, 52, 54 
AND 89 or 1926. 

February 8, 1928. 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Justice Sir Charu 

Ohunder Ghose, Kr, - 


BAIKUNTHA NATH DAS—PLAINTIFE © 


— APPELLANT 
veTSus 
Sheikh AZIDULLA—DzrENDANT 
AND oTHERS—Pro forma DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 
Second appeal—-Remand for investigation into facts 
relatingto limitation, propriety of —New and specula- 
tive case, raising of—Assam Land and Revenue Re- 
gulation (I of 1886), s.80—Limitation Act IX of 1908), 
Sch. I, Arts. 121, 142, 144— Purchaser. at revenue sale, 
suit for possession by—Co-sharers— Purchase at revenue 
sale by one of defaulting propristors. . E 

If from the plaintiffs own case or ffom his plead- 
ings or from the admitted or proved facts it can be 
seen that the plaintiffs suit is time-barred, it would 
be the duty of the Court in second appeal to entertain 
even for the first time the question of limitation; but 
in ordinary circumstances it would be entirely wrong 
upon a suggestion that a further investigation would 
disclose facts which would show that the plaintiff is 
time-barred, to grant a remand upon this ground in 
second appeal. [p. 607, col. 2] | f 

The statement in the sale certificate regarding the 
date of confirmation of gale is not final and conclusive. 

ibid. 
! J HMM Kumar Pal Choudhuri v. Mohendra Chan- 
dra Sarma (1), followed. 

A suit by an auction-purchaser at a revenue sale 
under s. 80, Assam Land and Revenue Regulation to 
recover possession of the purchased property is for 
purposes of limitation governed by Art. 142 or 144 
and not by Art. 121, Limitation Act; and the fact that 
symbolical possession was obtained isa good defence 
so far asany defaulting proprietor is concerned pro- 
vided the suit is brought within 12 years from the 
date of symbolical possession. [p.608, col. 2.] 
Mohim Chandra Deb v. Pyart Lal Das (2), referred 


to, 


BAIKUNTHA NATH DAS v. AZIDULLAH. 


100— 


. 11$ 1. 0. 1928 


There is no law preventing a defaulting proprietor 
from being a purchaser at a revenue sale unless it is 
found that the default and the sale were fraudulently 
procured by him in which case the law, in view of 
his fraud, would regard himas a` trustee of all his 
previous co-owners. [p. 608, col. 1.] 

A new and speculative case cannotbe permitted to 
be a up for the first time in second appeal. [p. 608, 
eol. 2. 


Letters Patent Appeals against the 
judgment of Mr. Justice Roy, dated the 3rd 
ot August, 1926, reversing the decrees of 
the Subordinate Judge, Second Court at 
Sylhet, dated the 17th of May, 1924. 


Mr. Gopal Chandra Das (with him Babu 
Hemendra Kumar Das), for the Appellant, 

Mr, Gunada Charan Sen (with him Babu 
Priya Nath Dutt), for the Respondents, 


JUDGMENT. 


Rankin, C. J.—These are four appeals 
from a judgment and decree of my learned | 
brother Mr. Justice Roy sitting on second 
appeal. The plaintiff on the 3rd December, 
1821, brought a number of suits asking 
for ejectment of the several defendants 
in respect of t-annas share from certain 
plots. Five of the suits were decreed and 
from that appeals were taken by the 
several defendants to the lower Appellate 
Court who dismissed the appeals. In 
this Court Mr. Justice Roy remanded the: 
cases to the lower Appellate « ourt with a 
direction that that Oourt should allow 
the parties an opportunity to produce: 
further evidence on certain points and: 
should re-hear the cases. It appears that 
the plots in question belonged in ‘equal’ 
shares to two taluks one of which is num- 
bered 54,720. This taluk was sold to one 
Prokas Chandra Shaha on the 22nd- 
September, 1909, for default of payment of 


revenue uncer tha Assam Land and 
Revenue Regulation (Reg. I of 18:6), 
The 60th day after that date was 


the 21st November, 1919, But the sale 
certificate dated the 6:h January, 1910, 
states that the sale was confirmed on the 
3rd December, 1909, that is, exactly within 
12 years from the date of the institution 
of these suits. The auction purchaser 
Prokas some 3 years afterwards sold to 
certain other defendants or their prede- 
*cessors-in-title who in 1913 gave patni of 
some plots including the plots in suit to 
one Dianut Ram Saha who sold the patni 


to the plaintiff. The plaintiff claimed by : 


his plaint that the various defendants ` 


. were setting up fictitious titles, It appears,’ : 


115 T. 0. 1939 


however, that certain previous owners of the 
taluk had granted several patnis and 5 of 
these patnis were Bet up by the defendants 
in the suits—the defendants’ case being 
that they were in occupation of the plots 
from which it was sougat to evict them 
under valid patnis. It appears that these 
defendants refused to apply for a local 
investigation and tke first Court held that 
in the absence of local investigation and 
in the absence of any effective evidence 
there is nothing to show the boundaries of 
their patnis. It was not proved that the 
defendants’ alleged patnis covered the suit 
lands. This was the conclusion come to 
in the suits which the first Court decreed. 
In the other suits and as regards any 
other lands than the land for which the 
decree was passed, the first Oourt on the 
finding that certain patnis set up by the 
defendants did cover the suit lands, dis- 
missed the plaintiff's suit. It is not evi- 
dent to me that the plaintiff can be 
supposed to have desired in this suit 
brought in 1921 to. set aside or annul any 
encumbrance under the sale twelve years 
before. The first Court entertained no 
such case and acted upon no such assump- 
tion and finding that the defendants’ 
patni in certain cases covered the suit 
lands dismissed the plaintiff's suit. 

One of the defences set up in the trial 
‘Court was the defence of limitation and 
that was dealt with on the basis of the 
sale certificate; the learned Munsif, finding 
that the 3rd December, 1909, was given as 
the date when the sale became conclusive, 
adopted that date. He did not deal with 
the ditficulties which undoubtedly arise 
under the Regulation by s, 80 under which 
& revenue sale is final if no application 
has been preferred to set aside the sale 
on the 60th day from the date of sale. 

From that decree an appeal was taken 
by the defendants in the present case and 
from the grounds of appeal it would 
appear that the plea of limitation was 
again raised by the defendants. At the 
hearing of the appeal it would clearly 
appear from the judgment that the plaint- 
ills title as purchaser was not contested 
but that the appellants asked that the case 
should be remanded for a local investiga- 
tion upon the question of boundary. The 
learned Subordinate Judge rightly held. 
that this prayer came too late and he 
dismissed the appeals having dealt only 
with this question of local investigation, 

Upon second appeal éo this High Court 
two grounds appear to have been taken, 


SAIEUNTEA NATH DAS V. AZIDULLAS. 


'for one Dianut Ram Sarma who 
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One was the question of limitation which 
had not been argued in the lower Appel- 
late Oourt. Now, as to that it is clear 
enough that if from the plaintiff's own 
case or from his pleadings or from the 
admitted or proved facts it could be seen: 
that the plaintiffs suits were Statute bar- 
red, it would be the duty of the Oourt in 
second appeal to entertain even for the 
first time the question of limitation; but it 
is tolerably obvious that it would be in 
ordinary circumstances entirely wrong 
upon a suggestion that further investiga- 
tign would disclose facts which would - 
show that the plaintiff is time-barred to 
grant a remand upon this ground in 
second appeal. Now the point which is 
taken in this High Oourt was that on the 
admitted dates the sale became final on 
the 21st November, 1909, and that accord- 
ingly the plaintiffs suit was time barred. 
If that be the only question then it does 
seem to me on the authority of Jitendra 
Kumar Pal Choudhuri v. Mohendra Chan- 
dra Sarma (1) that the statement in the 
sale certificate would not be final and 
conclusive for the present purpose and on 
that basis the only question to consider 
is whether or not there was’ some reason 
to suppose that there had been an appli- 
cation. to set aside the sale which extended 
the time under s. 8J of the Regulation, 
It appeared, however, on this point being 
taken for the first time in second appeal 
that there is in evidence the circumstance 
that symbolical delivery of possession was 
given to Prokas, the auction-purchaser, on 
the i9th January 1910 and it is reasonably 
elear on the dectrine of the case of Mohim 
Chandra Deb v. Pyari Lal Das (2) that 
that would be a good answer so far as 
the auction purchaser was concernéd against 
&ny defaulting proprietor. 


Now the learned Judge has rejected the 
contention that this is a good answer 
against the defaulting proprietor but he 
has done so on the ground that in the 
present case Prokas has been held to be, 
to some extent, at all events, a benamidar 
waa 
himself one of the defaulting proprietors; 
and hehas apparently held that the doc- 
trine in the case cited above does not 
apply except where the purchaser is a 
stranger. On that ground he has appar- 
ently rejectel the date of delivery of 


(1) 37 Ind. Cas. 239; 24 O. L, J. 62. 
(2) 39 Ind, Cas. 213; 44 O. 412; 21 O. W, N, 537; 250, 
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symbolical possession as a material date 
in this case. This introduces the second 
point taken by the learned Judge as a 
good point against the plaintiff. On the 
footing that Prokas when he purchased 
was a benamidar for one of the defaulting 
proprietors, the learned Judge appears to 
have held that a defaulting  proprietor 
purchasing at a revenue sale, although he 
paid the full purchase money, remains 
still- a co-sharer with his previous co- 
sharers—the other defaulting proprietors. 
He appears to have held that, that being 
80, he merely stands in this position that 
he canonly bring a suit for partition as 
against them. This point, however, was 
not defended or maintained by Mr. San 
in this Court. I do not understand 
that there is any doctrine which prevents 
a defaulting proprietor being a purchaser 
at a revenue sale and this is net a case 
where it has been found against the 
plaintiff that the default and the sale were 
fraudulently procured by one defaulting 
proprietor so that when he purchased, the 
law in view of his fraud, would regard 
him as a trustee of all his previous co- 
owners, 


The first question to be decided is the 
question of limitation. Oa that question 
it appears to me on the facts of this case 
that Art. 12l of the Indian Limitation Act 
has nothing to do with the matter. This 
is not a suit to annul incumbrances and 
so far as the particular cases which were 
_decreed are concerned, they were decreed 
upon the basis that the suit lands were 
not shown to be comprised in any of the 
patnis set up by the defendants. That 
being so the question is a question either 
under Art. 142 or Art. 144; probably if 
the ruling of Mohim Chandra Deb's 
case (2) be right, Art. 142. In each of 
these four cases now before us the persons 
whose eviction is sought, that is, the con- 
testing defendants, were themselves de- 
faulting proprietors, If that be so the 
symbolical possession as against them is, 
in my opinion, equivalent to actual pos- 
session and the plaintiff's suit having been 
brought within 12 years of that date was 
brought in time. 


There remains only one other argument 
which the learned Advocate for the res- 
pondent raises and that is this. He con- 
tends that although the contesting defend- 
ants were. defaulting proprietors and- 
although they have been found to have no 
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paint right in the suit lands, nevertheless 


. they may, at the time of delivery of thesym- 


bolieal possession, have been in occupation 
of the suit landa not qua-proprietors but 


‘claiming right under the one or other of 


their patnis and that in that state of 
affairs symbolical possession would not 
avail as against them to save the plaintiff's 
suit. I have great difficulty in seeing how 
the law involved in this contention can be 
right. Butit is quite clear that this isa 
case which was not proved and not, I 
think, imagined at the time the suit was 
tried. It is a new and speculative case. 
never advanced before and it is quite 
wrong, in my opinion, in second appeal, 
where the point was not taken in the lower 
Oourt to allow an investigation of a case 
so very different from anything that was 
dealt with atthe time, In my judgment 
it would be entirely wrong to interfere 
with the findings of the Courts below in 
& case of this character. 


Upon the question whether or not Prokas 
Chandra Saha should have been held to 
be a benamidar for Dianut Rim Shaha I 
can only say that if that question were 
open to me, I should find singularly little 
evidence but in iny view of the law this 
element makes no difference whatever in 
the present cases. 


In the circumsiances it seems to me that 
these Letters Patent Appeals should be 
allowed with -costs, the decrees of the 
learned Judge should ba sat aside and the ` 
second appeals to this Court should be 
dismissed with costs in each case. 


C. C. Ghose, J.—I agree. 
E. L. ` t 
Appeals dismissed, 


~ 
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ALLAHABAD HIGH COURT: 
URIMINAL ÁPPRAL No. 708 or 1928. 
September 25, 1928. 
Present:—Mr. Justice Dalal 
DHU RAM —AcoUsED—APPELLANT 
versus 
s EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1869), ss. 103, 304-A— 


Firing at dacoit before Re begins to commit dacoity— . 


Right of private defence. 


Three or four men armed with lathis came to a’ 


-village at night to commit dacoity. Two of the 
villagers saw them and one of them fired and killed 
a dacoit: - 

Held, that the firing was, under the circumstances, 
in the right of private defence of property against 
intended robbery and house breaking by night and 
did not amount to an offence. 

Dictum.—" One does not wait for firing until a 


dacoit or robber comes up to shake hands or inquire. 


after one's health." 

Oriminal appeal from an.order of the 
Additional Sessions Judge, Cawnpore at 
een dated the 17th of August, 

928. 


Mr. F. Owen O'Neill, for the Appellant. 
Mr. Sankar Saran forthe Respondent. 


JUDGMENT.—The consideration of 
this case by tas learned Sessions Judge 
has suffered considerably by the wrong de- 
fence set up before him. Dhu Ram has 
been convicted,of an offence under s. 304 A 
of the Indian Penal Code. His brother 
made areportat the Police Station to the 
effect that he and hisbrother were sleeping 
on the roof of the residential house one 
night while their father was absent at 
Banda, that they heard the noise of thieves 
and going to the end of the roof they 
noticed three persons on the roof of the 
cattle shed close by. Baij Nath challenged 
them whereupon they began to run away 
and Dhu Ram thinking that they were 
thieves and bad characters fired a gun 

- which he had carried to the corner of 
the roof. A thief fell down at some dis- 
tance from the house to the north and 
died soon after. Baij Nath had thestupid- 
ity to deny the correctness of this report 
and naturally irritated the learned Judge. 
Toe learned Judge was also suspicious 
of the Sub-Inspector. In a case of this 
kind the sympathy not only of the Sub- 
Inspector but of everyone else would be 
for the boy Dhu Ram who after all had 
fired at a dacoit or a robber. One does 
not wait for firing until a dacoit or rob- 
ber comesup to shake hands or to en- 
quire after one's health. The lie told by 
Baij Nath and the suspicion against 
the Sub Inspector misdirected the mind of 
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. bod 
the learned Judge who did not carefully 


' enquire how far the act of Dhu Ram 


was safa from criminal liability by the 
provisions of s. 103 of the Indian 
Penal Code. According to the first report 
made by Baij Nath the thieves were 
on an adjoining roof and a house- 
holder would ba entitled to draw the con: 
clusion that the three men were there for 
the purpose of breaking into the house of 
the house-holder. The learned Judge 
after inspecting the locality came to 
the conclusion thatthe gun could not 
have been fired from the corner of the 
roof of the residential house to the roof 
of the cattle-shed because: there would be 
obstruetion in between and was of opinion 
that this little incident in the first report 
was an invention. The question then 
arises that if the incident is invented in 
the report what isthere else on the record 
to indicate the circumstances under which 
the gun wasfired. The learned Judge com- 
plains that the idea of private defence 
“struck the head” of the Sub-Inspector. I am 
afraid that it has “struck the head” of this 
Court also. We may enquire into the 
competing view of the circumstances put 
forward by the Judge himself though 
that view rests on no evidence, Me says 
"the [facts as they happened are quite 
clear. Three of four men being armed 
with lathis, guns or pharses came to the 
village. They might have been dacoits and. 
they had come there for the purpose of com- 
mitting dacoity. They were in the village. 
Baij Nath and Dhu Ram sawthem. They 
commenced to run away and while so 
running Dhu Ram fired one or two shots 
and the deceased was injured.” 

- As the decoits had come to commit dacoity 
a villager was fully justified in firing 
at the dacoit, Possibly the point which 
the Sessions Judge desired to make, 
though he has not stated it specifically, 
is contained in the last para of s. 99 where 
itis. enacted that the right of private 
defence in no caseextends tothe inflicting of 
more harm than it is necessary to inflict for 
the purpose of defence, 1 believe the learn- 
ed Sessions Judge's idea to be this. There 
were dacoits who came to the villnge to 
commit dacoity but as they ran away the 
villagers ought to have thanked God for 
it and goneoffto sleep. The firing in 
such a case was unjustified.’ Obviously, 
though the Oourt entirely changes the 
circumstances of the firing from those 
given in the first report it ,harps back 
to the running away mentioned in the 
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first report. The position of the shots, 
however,do not justify the Court's view 
that the gun was fired at an enemy who 
wasrunning away. All the shots were 
received in front and nob one on the 
back. The theory, therefore, of dacoits 
running away is demolished, According 
to the learned Judge's own observation 
people might speak lie but the facts 
cannot." 

I hold that the firing by Dhu Ram 
was in the right of private defence of 
property against intended robbery and 
house-breaking by night. There is Xo 
reason to believe that more harm than 
necessary was inflicted by Dhu Ram for 
the purpose of defence. If persons were 
as quick as Dhu Ram with their guns 
I believe there will be fewer dacoities in 
villages. I set aside the conviction and 
sentence and order the appellant to be 
gan n Ex bail his bail shall 

e cancelled. e has paid any fine it 
Shall be refunded, _ j " 

A Conviction set aside, 


— 


ALLAHABAD HIGH COURT. 
SzconD Civit. APPzAL No. 416 or 1926, 
February 8,1929. .. - 
Present:— Mr. Justice Banerji and 
Mr. Justice Sen. 
TIKAM SINGH AND OTHERS—DEFENPANTS 
ee —APPELLaNTS 
Tersus 
LIKHI SINGH-—PLAINTIFF AND 
R ATAN LAL anv oTHRE&S—DEFERDANTS— 
a ResponDENTSs, 

Civil Procedure Code (Act V of 1908), O. XXII, 
T.h O. XLI, vr. 28, 25—Appeal—Order requiring 
trial Court to record fresh evidence—Death of respond- 
ent—Proper Court for entertaining application for 
substitution of legal representatives. 

Where an Appellate Court, without either re- 
manding a case under O XLI,r.23, Civil Procedure 
Code, or remitting anissve under O. XLI, r. 25 of 
the Uode, merely requires the trial Court to record 
some evidence after joining certain parties and to 
certify the said evidence to the Court of Appeal, 
the only Court which has seizin of the case and 
could, therefore, entertain an application for bring- 
ing on record the legal representatives of a res- 
pondent who dies during such proceedings is the 
Appellate Court and aot the trial Court. [p. 611, col. 


: Second appeal from a decree of the 
District Judge, Agra, dated the 10th of 
November, 1925, 

` Messrs. N. P. Asthana and 8. K. Dar, for 
the Appellants, 

- Mr, G. N: Kunzru, for the Respondents, 


TIKAM SINGH V LIKSI SINGH. 5 
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JUDGMENT.—This is an appeal by 
the cefendants in a suit for redemption of 
à mortgage dated the 14th of December, 
1896. Harbans and Ramjit were the mort- 
Eagors and Sobha Ram and Frunt were 
the mortgagees and tha property in suit was 
usufructuarily mortgaged to secure Re. 1,300. 
The mortgagors sold their equity of redenip- 
tion to Lakhkhi, Chan@an and Dipchand 
onthe 20th of October, 1900. After the 
deatk of Lakhkhi, his estate devolved upon 
Ohurni Ram alias Ohet Ram, Kalyan and 
Bhim Raj by succession. Chet Ram alias 
Ohurni Ram sold his equity of redemption 
to ths plaintif on the 3rd of September, 
1920, The share of the plaintiff in the equ- 
ity of redemption is about one-sixth in the 
property but the integrity of the mortgage 
not having been broken he institutes the 
present suitfor redemption of the entire 
mortzage. 

So>ha Ram, one of theoriginal mortgages, 


' was dead and the suit, as originally framed, 


was instituted against Tikam Singh, and 
Ratan Singh, sons of Sobha Ram, and 
Frunt, one of the original mortgagees. 

The plaintiff alleged that since the mort- 
gage aportion of the property had been 
aequred by the Government under the 
Land Acquisition Act and the mortgagees 
had -eceived Rs. 0) by way of compensa- 
tion from the Government. The suit was 
for redemption of the property on payment 
of Re. 1,250 : 

Numerous grounds were put forward by 
way of defence. The defendants denied 
the plaintiff's title. They pleaded non- 
joincer of necessary parties and elaimed 
costs, because the plaintiff had not deposited 
the proper amount ofthe mortgage money 
under s, 83 of the Transfer of Property Act. 
The irst Court dismissed the suit inter alia 
on tae ground that the plaintiff had failed 
to [rove that his transferors were the 
heirs of the original mortgagors. 

Tte plaintiff appealed. On the 14th of 
Janvary, 1924, the plaintiff asked. for leave 
to tender additional evidence in support of 
the pedigree propounded by bim. The 
learred District Judge under O. XLI, r. 27 
of tke Civil Procedure Code accepted this 
addi-ionalevidence and directed the Court 
below to record such evidence as the 
partzes might adduce bearing upon the 
question of pedigree after bringing upon 
the record certain other persons whose 
joinder was necessary for the proper disposal 
of the suit. The lgerned District Judge 
directed the Court below to certify the 
result, It may bo noticed that the learned 
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District Judge did not set aside the decree 
of the trial Court directing a remand under 
O. XLI, r. 230f the Oivil Procedure Oode 
nor did he remit an issue to the Court of 
first instance under O. XLI, r. 25 of the 
Givil Procedure Code. All that the trial 
Court was required to do was to record some 
evidence after joining certain persons in 
the array of parties cog aded the said 
i to the Court of Appeal. 
Oke only Gourt which had seisin of theap- 
peal was, therefore, the Court of the learned 
District Judgeof Agra. While proceedings 
were pending under the directions of the 
learned District Judge before Mr. Shamsul 
Hasan, the Additional Subordinate Judge 
of Agra, Fruut, one of the respondents died 
on the 14th of November, 1924. No applica- 
- tion was made for substitution of the names 
in the Court of the District Judge within 
90 days from the date of the death 
of Frunt. Oa the 18th of April, 1925, 
the respondents made an application 


i Gourt of Mr. Shamsul Hasan that. 
Trent Gavin died and no legal representa- ' 


i f Frunt having been brought upon 
paler within the statutory period, the 
appeal had abated in its entirety and the 
~ Court should declare that the appeal has so 
abated. The learned Additional , Sub- 
ordinate Judge had no jurisdiction to 
entertain this application and he properly 
rafused to grant the prayer contained in 
the application of the respondents. The 
plaintiff-appellant, , however, moved the 
Additional Subordinate Judge by an 
application dated the 22nd of April, 1925, 
that certain persons should be brought 
upon the record as the legal heirs and 
representatives of Frunt deceased. Notice 


A : patel d 

issued upon this application an 
at woe eventually granted on the 30th of 
May, 1925. 


arned District Judge had already 
held na the pedigree set up by the 
plaintiff was established. When the appeal 
came on for final disposal, it was argued 
that the appeal had abated because there 
wasan indivisible cause of action affecting 
Frunt and the other two defendants and 
that no legal representatives of Frunt had 
been brought upon the record in the Oourt 
below within the statutory period, The 
learned District Judge refused to entertain 
this plea and the reasons given by him are 
rather curious; — 'On 30th of May, 1925 ,the 
learned Additional Subordinate Judge 
ordered under O. XXII? r. 4 that the legal 
representatives of Fruat should be brought 
on the reoord ang he issued notices to them 
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and brought them en the record and sub- 
sequent to this evidence was taken. Under 
O: XLIII, r.l, there is no appeal from an 
order under O. XXII, r. 4 bringing legal. 
representatives of deceased defendant or 
respendent on the record. Consequently, 
the matter cannot be raised in appeal". 
Tne finding of the Court below on this 
point proceeds upon ancbvious fallacy, 
The only Court which had the seizin of the 
appeal was the Court of the learned District 
Judge and his powers in whole or in part, 
had not been delegated to the Additional 
Subordinate Judge. The only Court, there- 
fore, which could entertain an application. 
for substitution of names was the Court of 
the learned District Judge. The Addi-. 
tional Subordinate Judge was not com- 
petent to either entertain or to: pass any 
orders upon the applieation made by the 
plaintiff for substitution of names, The 
order, therefore, of the learned Additional 
Subordinate Judge dated the 30th of May, 
1925, was passed without jurisdiction. 

' It is patent that the legal representatives 
of Frunt not having been brought upon 
the record within 90 days from the death of 
Frunt the appeal automatically abated and 
the abatement of the appeal not having. 
been set aside by any proper procedure 
adopted by the plaintiff, the suit of the. 
plaintiff for redemption is bound to fail. 
There are a number of other irregularities. 
in the judgment under appeal but, in view. 
of our decisicn on the point that we have 
just disposed of, it is not necessary to go, 
into them. The result is that we allow 
this appeal, set aside the decree of the. 
lower Appellate Courtand restore that 


. of the Court of the first instance with costs, 


throughout. . 
A, Appeal allowed, 


ALLAHABAD HIGH COURT. 

Oi1vIL RzvisroN No. 15i or 1928, 

. December 7, 1928 . 
Present :—Mr Justice Sen 

and Mr. Justice Niamatullah, . 

JAGANNATH SAHU-—APPLICANT 
versus . 
OHEDI SAHU—Opposrrs-Party, 


Civil Procedure Code (Act V of 1008) s. 115 
Seh. II, para. ó—Arvbitration pending suit—Arbitra- 4 


‘tor refusing to act—Procedure relating to appoint- 


ment of new arbitrator—Power of Court to ‘order 
payment of remuneration to arbWrator—Order ap. 


612 
pointing mew arbitrator—Revision—'Case, meaning 
of. 
where an arbitrator appointed by the parties in 
4 pending suit refuses to act, the Court cannot 
immediately on the application of the party desirous 
of continuing the arbitration, appoint another person 
as arbitrator, without going through the formalities 
prešeribed-by Sch. Uf, para. 5 of the Civil Procedure 

ode. 

"Where an arbitrator originally appointed refuses 
to act and there is no provision in the original 
agreement of reference for any remuneration being 
paid to the arbitrator, and no arbitrator is willing 
to act without remuneration, the duty ofthe Court 
is to supersede the arbitration and try the suit itself, 
It cannot appoint an arbitrator and compel tke 
parties to pay him a sufficient remuneration, 


An order determining a controversy between the 
parties to a suit as to whether an arbitration should 
be superseded or should be continued and another 
arbitrator appointed, is an order deciding a ‘case’ 
within the meaning ofs.115, Civil Procedure Code, 
and can be revised by the High Court. 


Civil revision from an order of the Sub- 
ordinate Judge, Basti, dated the 29th of 
May, 1928. 

Mr. -Harnandan Prasad, for the Applicant. 

Mr. Gadadhar Prasad, for the Opposite 
Party. — 

JUDGMEN T.—This is an application 

for revision arising out of a suit brought 
- by the applicant before the Subordinate 
Judge of Gorakhpur for a declaration of 
his right to certain property impugning 
a sale-deed executed by him in favour 
ofthe defendant. Onthe 5th of May, 1928, 
parties agreed to refer their dispute to the 
arbitration of Babu Bhagwati Prasad, Vakil. 
They moved the Court for an order of re- 
ference which wasaccordingly made. Bubu 
Bhagwati Prasad, however, refused to act 
as arbitrator end by an application dated 
the 24th of May, 1928, the defendant nomi- 
nated no less than nine persons, any one 
of whom he desired to be appointed as 
an arbitrator m place of Babu Bhagwati 
Prasad. The plaintiff was not willing to 
have the case decided by an arbitrator. 
He, therefore, prayed that the arbitration 
be superseded and the case tried before 
the Court. The learned Subordinate Judge 
passed whatappears to be a most extra- 
ordinary order. Heappointed Babu Ganesh 
Prasad Vakil to act as arbitrator in place 
of Babu Bhagwati Prasad on payment of 
Rs. 100 by tha parties half and half. The 
plaintiff expressed his inability to make 
any payment. The Court recorded an order 
dated the 5th of June, 192s, in these 
terms: — 

“The applicant will have to pay the fees: 
otherwise it will be recovered by attach- 
ment of his property”, Aggrieved by the 
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order of the Subordinate Judge insisting on 
the arbitration and on payment of 
Rs. 50 by the plaintiff the latter has ap- 
plied in revision to this Court. 

We areof opinion that the order of the 
learned Subordinate Judge cannot be sus- 
tained. Thata Court can appoint an arbit- 
rator in certain circumstinces is laid down 
by Sch. II, Para. 5 but this can only be 
done after certain formalities have been 


gone through by the party desirous of con- 


tinuiong the arbitration, Para 5 provides:— 
“Where the parties cannot agree within 
a reasonable time with respect to the ap- 
pointment of an arbitrator; or the person 
appointed refuses to accept the office of 
arbitrator............sse. any party may serve 
ihe other party orthe arbitrators, as the 
case may be, with & written notice to ap- 
point an arbitrator Or.......... eee i 
“If, within seven clear days after such 
notice has been served or such further time 
as the Court may in each case allow, 
no &arbitrator........ esee is ap- 
pointed.................. the Oourt may, on ap- 
plieation by the party who gave the notice, 
and after giving the other party an op- 
portunity of being heard, appoint an arbi- 
Lip lop or make an 
order superseding the arbitration, and in 
such ease shall proceed with the suit." 
Having regard to these provisions, the 
order of the Oourt, dated the 29th of May, 
1928, referring the matter in dispute to the 
arbitration of Babu Ganesh Prasad passed 
immediately on the application of the de- 
fendant, who desired to continue the ar- 
bitration was, in our opinion, without juris- 
diction or at least tainted with material 
irregularity. It should be borne in mind 
that an arbitrator is a Judge chosen by 
the parties themselves and a Court should 
not thrust an arbitrator on an unwilling 
party except under circumstances laid dowa 
in the rule quoted above. It is obvious 
that the plaintiff was no longer willing 
to proceed with the arbitration and in 
any case seriously objected to payment 
of any fee’ to the arbitrator. In the ori- 
ginal agreement of reference arrived at 
bet ween the parties there was no provision 
for any remuneration being paid to the 
arbitrator. We think that it was irregular, 
tô say the least of it, that the learned 
Subordinate Judge not only made the 
summary appointment of an arbitrator, but 


- also saddled the plaintiff with certain coats, 


which he could not Be legally ordered to 


“pay. If the learned Subordinate Judge 


felt that the services of a legal practitioner 





118 1. O. 1929 : 


were necessary for the arbitration of the 
dispute before  him.and -that no legal 
practitioner was willing to discharge the 
duties of an arbitrator without sufficient 
remuneration, his clear duty was to. 
supersede the arbitration and proceed to 
try the suit himself. zs 

The learned Adyocate, who appears on 
behalf of the opposite-party, has raised a 
preliminary objection that an application 


for revision is inacompetent. He maintains, 


that no “case” within the meaning of s. 115 


of the Code of Civil Procedure having been: 


decided by the Court below no revision lies. 
We think this contention‘is not sound. On 
the 29th of May, 1928, the vontroversy 
between the parties was whether the 
arbitration should be superseded or should 
be continued and another arbitrator 
appeinted in place of Babu Bhagwati 
Prasad as desired by the defendant. The 
Oourt settled that controversy by its order 


cf that date, which directed that the 
arbitration should continue and appointed. 


ee Ganesh Prasad to act as arbitrator. 
he 
think that the order of the learned Sub- 
ordinate Judge in that connection was 
clearly an order deci ling a case within the 
meaning of s. 115 of the Oode of Oivil 
Procedure. We, therefore, overrule the 
preliminary objection, 

In the view we take of the order dated 
the 29th of May, 1928, of the lower Court, 
this revision must succeed, The only 
question is whether we should quash the 
order and direct that the procedure laid 
down by Sch.I[, Para, 5 of the Code of 
Civil Procedure be followed in making the 
appointment of a new arbitra'or. Having 
regard to the circumstances of the case, we 
do not think it desirable to prolong the 
matter any further. Since the defendant 
himself did not follow the procedure laid 
down by law and did not obtain the 
appointment of a new arbitrator in a 
regular manner, the better course is that 
the arbitration be superseded. : 

We, therefore, quash the order of the 
learned Subordinate Judge dated the 28th 
of May, 1928, directing the appointment of 
Babu Ganesh Prasad to act as arbitrator in 
place of Babu Bhagwati Prasad and direct 
that the arbitration be superseded and fhe 
suit tried out by the Court. The plaintiff- 
applicant will have his costs of this 
revision. 


A è Order quashed, 


. OUDE BEHARI LAL 9, COLLECTOR OF BTAH. 


controversy thus terminated. We: 


618 


ALLAHABAD HIGH COURT. 
Szcosp CIVIL APPEAL No. 1995 or 1925. 
April 10, 1928, 
"Present:—Mr. Justice Dalal. 

Babu OUDH BEHARI LAL AND OTHZRS— 
. APPELLANTS 


^ versus li 
Tug COLLEOTOR or ETAH AND ANOTHER 
— Respondents, 

Limitation Act (IX of 1908), 3. 15 (2)—Notice 
necessary before institution of suit—Deduction of 
period of notice in computing limitation. 

In computing the period of limitation prescribed 
fpr any suit of which notice has bean given in 
accordance with the requirements of any enactment’ 
for the time being in force, the period of such notice 
must be excluded. Te ah 

Where the defendant isa Ward of Court and under 
the Court of Wards Act by which he is governed 
a notice of two months is necessary to the Court 
of Wards before a suit can be instituted, the plaint- 
iffs are entitled toa deduction of two months in 
computing the period of limitation prescribed for the 
guit. 


Second appeal from a decree of the 
Fourth Additional Subordinate Judge, 
Aligarh. 

Messrs. N. P. Asthana and Panna Lal, for 
the Appellants. : E 

Mr. U. S. Bajpai, for the Respondents, . 


JUDGMEN T.—Obviously the learned 
Judge of the lower Appellate Oourt has 
made a slip in overlooking the provisions of 
s. 15 (2), Limitation Act. The right to sue 
accrued to the plaintiffs on the death of a 
certain female on 10th February, 1911, 
They instituted the suit on 9th April, 1993, 
The lower Appellate Court pointed out that 
as twelve years had elapsed the plaintiffs’ 
remedy was barred, presumably under the 
provisions of :s. 28 of the Limitation Aot. 
He, however, did not remember that two 
months' notice was necessary to the Court-of 
Wards add.the benefit of that time has to 
be given to the plaintiffs. In computing the 
period of limitation prescribed for any suit 
of which notice has been given in accord- 
ance with the requirements of any enact- 
ment for.the time being in force the period 
of such notice shall be excluded. The 
defendant is à Ward of Court and under the 
local Court of Wards Act a notice oftwo 
months is necessary tothe Court of Wards- 
befare a suit can be instituted. The plaint- 
iffs were, therefore, entitled to bring a 


-guit within twelve years and two months, 


Taelearaed Government Advocate argued 
ori the authority of Gossain Das Chunder v. 
Issur Chunder Nath (1) that at the end of 
twelve years a good title was conferred on. 

-the defendant and so even if the plaintiffs 


(1) à O. 224, 
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had a right of suit [they could not remove 
the good title conferred on the defendant, 
This good title also is the corresponding 
effect of the: right to the property being 
extinguished by determination of the period 
of limitation to any person instituting a 
suit. When that right is not determin- 
ed a good title in the trespassers cannot 
follow. . 

I set aside the decree of the lower Appèl- 
late Court and remand the appeal to it for 
atrial onthe merits. This decision leaves 
open the question whether the plaintiffs’ 
suit is barred by the limitation of six 
months or not under s. 79 of the Tenancy 
Act of 1901, The lower Appellate Court is 
requested to decide every point in issue 
between the parties and not to pass a decree 
after decision of any preliminary point, 

Costs here and heretofore shall abide the 
result, 


R. L. ` Decree set aside, 


ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No. 883 or 1928. 
January.31, 1929. 
Present:—Mr. Justice Boys and 
Mr. Justice Sen. 
EMPEROR—APPLICANT 

versus : 
` BASHIR—A«ccusED—OrrosrTE PARTY. 
Penal Code (Act XLV of 1860), s. 75 ~ Previous 
convictions—Duty of prosecution to bring previous 
convictions to notice of Court—Omission to do so— 
Interference in revision—Criminal Procedure Code 


(Act V of 1898), ss. 260,488—Summary procedure, ` 


when to be adopted. ] a 

In a case where the previous convictions of the 
accused were within the knowledge of th8 prosecu- 
tion before the conclusion of the trial and were not 
brought, by the negligence ofthe prosecution, to the 
notice of the trial Court, the High Court will not 
interfere in revision and direct further proceedings 
against the accused for enhancement of sentence. [p. 

4, col. 2. ? 
ero ER of summary trial should not be 
resorted to, even though it could legally be adopted, 
where the case is agrave one and requires a full 
hearing and record. [p. 615, col. 1.] . 

A conviction may be set aside even if the acoused 
has served out his sentence. |p. 616, col. 1. A 

Criminal reference made by the District 
Magistrate, Saharanpur, dated the 9th of 
November, 1928. ; 

The Assistant Government Advocate, 
Dr. M. Waliullah, for the Applicant. 

JUDGMENT.—This is a reference 
made through the Sessions Judge of 
Saharanpur atthe request of the District 
Magistrate of Sharanpur asking .this:Oourt 


EMPEROR 9, BASHIR. x 
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to enhance the sentence of Rs. 50 or three 
months’ rigoreus imprisonment in default 
passed on Bashir accused on the 10th of 
October, 1928, unders.41l of the Indian 
Penal Code. 

The accused was tried summarily, 

Itis said to have transpired since that 
the accused had been convicted on the 21st 
of May, 1423, under s. 379. of the Indian 
Penal Code and bound over for six months 
under s. 562 of the Oode of Oriminal Pro- 
cedure and further convicted on the 22nd 
of December, 1924, under s. 457/75 of the 
Indian Penal Code and sentenced to 18 
months’ rigorous imprisonment and Rs. 50 
fine or two months’ rigorous imprisonment 
in default, 

Admittedly these two previous convic- 
tions were not brought to the notice of 
the trial Magistrate in any way whatever, 
It is £dmitted on behalf of the Orown that 
"the investigating officer failed to mention 


: them in his charge-sheet", and further 


that “no blame appears to attach to the 
Magistrate ashe was unaware ofthe pre- 
vious convictions”. It is no doubt in 
view of this last statement that, so far 
as, our record shows, the trial Magis- 
irate was not asked to offer any explana- 
tion. 

We have no hesitation whatever in say- 
ing thatin a case where material was 
within the knowledge of the prosecution 
before the conclusion ofthe trialand was 
not brought, by the negligence of the pro- 
secution, tothe notice of the trial Court, 
we oughtto refuse to interfere, and in this 
case we do refuse. To permit the prosecu- 
tion to plead their own negligence and to 
harass the accused with further proceedings 
directed towards the enhancement of the - 
sentence would simply be to put a pre- 
mium on the exercise of negligence by the 
proseeution themselves, 

Butthe matter does not end here, It 
is due to this application for enhancement 
that we have had to examine the record, 
and we are wholly dissatisfied with the 
mannerin which the case has been con- 
ducted. In the first place it is manifest 
thata summary trial is intended to be 
directed towards offences which are appro- 
priate for such form of trial. While it 


-may be legal touse that procedure in a 


particular case, it does not follow that it is 
desirable. An offence which may seem 
very grave when regarded only from the 
point of view of thee section applieable 
may really be, in the light of its particular 
circumstances, of a trivial nature. On the 
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ether hand, the consequences following 
upon conviction of what is in itself a 
trivial offence may beso grave asto render 
a summary trial unsuitable. From a con- 
viction. in this case another serious con- 
sequence was going to follow. Theaccused 
had been bound down on the 3rd of 
August, 1928, under s, 103 of the Code of 
Oriminal Procedure in a personal bond of 
Rs. 100 with one surety-of the like amount. 
We have no information in the brief 
record before us ato whether he had been 
bound down for one year or for three 
years. But the result is that if a convic- 
tion was arrived at in the presant case 
the accused would not only have to suffer 
the sentence he might get in this particular 
ease. Application would be made, as it has 
been made, to the trial Magistrate to take 
steps to see that the security bond was 
cancelledand the security forfeited. It 
appears, then, that at the time when this 
case was sent up by the Police they knew 
that they were not only making a charge 
of theft, but they knew that the sentence 
should be very seriouly enhanced owing 
to the previcus convictions, and they knew 
that the consequences, which we have 
named, of the accused being undera bond 
were certain to follow. If these facts had 


all been brought to the attention of the - 


Magistrate when he first took up the case, 
we think that he would probably have ex- 
ercised his discretion not to hear the case 
summarily,and we think that he should 
have so exercised it, It was clearly a 
case that required a full hearing and 
record. 

Further the record,such record as we 
have of the case, shows that the accused 
may have been gravely prejudiced by the 
summary way in which his case was 
dealt with. Ifthe case asitis now made 
for the Crown be accepted, this accused 
musthave been released from Jail some 
time inthe middle of 1926. Two years 
later he is bound down on 3rd August, 
1928, under s. 109. He is then said to 
have been caught in the possession of stolen 
property, presumably some time shortly 
after 28th August, 1928, that is to say, at 
any rate within a month of having been 
bound over. We cannot specify the date 
because while the judgment shows that 
the property was stolen on 28th August, 
1928, there is nething on the record to 
show us on what date the search took 
place asa result of*which the stolen pro- 
perty is said to have been found with the 
accused. “The trial did not take place 
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till the 10th of October, 1928, i. e, some 
sevən -weeks later. The property stolen 
is said to have consisted of a large number 
of articles amounting in valueto Rs. 122 
anc consisting of a number of coats, cloth, 
ornaments. etc. The complainant in his 
report ofthe theft said that he suspected 
thrae persons, Khedu,Mangalwa,and Bashir, 
presumably the present accused. His only 
reason for suspecting them was that he 
was on bad terms with them. Wet hava 
no information whether the houses of the 
eothsr two men were searched or not, The 
only article found in this man's housa 
was one coat valued at Rs. 2: Owing to 
the fact that the trial was held in this 
summary way there is no evidence as to 
the search or the date on which it .was. 
held, or as to the placein which the coat 
wasfound. In one sense this may be 
regardad as immaterial because the accused 
claimed the coat to. be his own property. 
The coat is said to be identified as the 
property of the complainant by the com- 
plainant himself,a darzi, who swears that 
he made it and that it wasthe coat of the 
complainant, and a Railway  store-keeper, 
who says, according to the summary 
judgment, that this particular coat was 
given to the complainant by the Railway, 
and that there was a Railway identification 
mark on the coat,and that it was given 
to the complainant as part of his uniform. 
Itis reasonable that such a store- keeper 
shculd be able to identify a coat as being 
ofthe Railway pattern and to identify 
the Railway mark, but it is difficult to 
suppose (at any rate there is nothing on 
the record to support such a belief) that he 
could really identify the particular coat 
as having been issued to the particular 
man. Howeverthatmay be, that is all 
the evidence according tothe Magistrate’s 
summary that there was on behalf of the 
prosecution, and the Magistrate was pos- 
sibly entitled to take it that the identity 
of the coat as the property of the com- 
plainant was established. The Magistrate 
remarks: “The defence is too weak to 
rebut the evidence adduced by the prosecu- 
tion." Weare unable to appreciate what 
he meant by this observation in view of 
the nature of the defence. The Magistrate 
says (we have his original judgment before 
us): “Accused pleads guilty" (sic. He 
pleaded not guilty) “and says he purchased 


“it from one Bashir” ‘as Bashir is the name 


of tne: accussd this. is probably another 
mistake) “for Rs.2 and that” the accused 
was annoyed with him in connexion of 
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certain woman. This was the reason for 
his being implicatedin the case. He pro- 
duced one witness who“in a vague way 
says that the accused purchased a coat 
for Rs. 2resembling that of one shown to 
him inthe Court. He does not~ know the 
name óf person from whom the coat was 
purchased”. It is clear that unless some 
dates are quoted toshowthat the accused 
was claiming to have purchased this coat 
ata date prior to the date on which it is 
alleged to have been stolen from the 
complainant, there is nothing whatever in, 
the prosecution ease.to 1ebut the case for 
the accused. On the other hand, there is 
something actually to support the case for 
the accused. The accused says that he has 
been selected to be charged in this case 
because there is some trouble between 
him and the complainant about a woman. 
It is striking that the only reason given 
by the complainant for suspecting the 
accused is that he was on bad terms with 
him and two others. 

Taking into consideration all these facts, 
and in a case where application is made for 
an enhancement we are called upon to look 
into the facts, we are satisfied that an 
enhancement should not be ordered by us, 
and we are not satisfied at all with the 
way the accused was tried or that he was 
rightly convicted. We, therefore, set aside 
the conviction and sentence and direct that 
the accused be released, unlees he is wanted 
upon any othercharge. 

We frame our orderin this way on the 
supposition that he may still be in Jail. 
Buteven if he has unfortunately already had 
to serve his sentence under this conviction, 
he is still interested in having this right 
order in his case passed, for if the convic- 
tion be maintained and not set aside 
merely on the ground that the sentence has 
been served, it would not only be an 
improper order to pass, but it would 
. justify possibly the cancellation of the 
bond taken from the accused on the 
3rd of August, 1928. If any proceedings 
have been taken to cancel that bond and 
to send the accused to Jail on the ground 
that he has committed a breach of that 
bond as evidenced by the conviction we 
have just set aside, those tproceedings 
for the cancellation of the bond will be set 
aside, and if the accused is in Jailin con- 
sequence thereof he will be released and 
the bond will be restoredto the operation 
which it had prior to this conviction. 


As Conviction set aside, 
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ALLAHABAD HIGH COURT. 
First Civit ApPman No. 327 oF 1925. 
February 14, 1928, 
Present;—Mr. Justice Sulaiman 
and Mr. Justice Kendall. 
ALFRED WILLIAM DOMINGO 
—PLaAINTiFF—A PPELLANT 

VETSus e 
L. C. DE'SOUZA—DR&FENDANT— 
` RESPONDENT. 
' Contract Act (IX of 18721,:55. 76, 78—'Góods', de- 
finition of —Shares of Company, whether goods—Sale 
of unascertained shures—Shares not transferred, effect 
of—Companies Act (VII of 1918), ss. 18, 28— Trams- . 
fer of shares~-Breach of contract —Damages, measure 
of. 

Shares of & Company are goods within the mean- 
ing of ss. 76, 78, Contract Act. [p. 624, col. 1] 

: Under s. 78 of the Contract Act no sale can be 
effected by mere offer and acceptance even for & 
definite price when the goods have not been aacer- 
tained. [p. 623, col. 2.] 

Plaintit entered into a complete agreement with 
the defendant forthe purchase of certain shares of 
& Company. But the shares remained standing in 
the name of the defendant and were never trans- 
ferred to plaintiff's name. Nor did the plaintiff ever 
Yeceive any dividend on them: 

: Held, that tho legal title in the shares did not pass 
to the plaintiff [p. 624, col. 1.] 

In a suit for damages for breach of contract to 
sell shares of a Company the measure of damages 
is the difference between the contract price and 
the market price atthe time when the breach took 
place. [ibid.] : 

A communication by one party to the other to 
reply within a particular time and that the contract 
would be considered to'be closed if no reply is re- 
ceived is only a one-sided offer and no acceptance of 
such offer can be presumed from the mere silence or 
omission to reply in time.[p 621, col. 1.] 

To say that the registration of’ the transferee's 
name is no part of the contract between the transferor 
and the transferee is not the same thing as saying that 
sale of shares can take place even without registra- 
tion. [p 623, col. 1.] 

First appeal from a decree of the Second 
Additional Sub-Judge, Oawnpore. 

Mr. Peary Lal Banerji, for the Appel- 
lant. 


Dr. K. N. Katju, for the Respondent. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for rendition 
of aecounts brought against the defendant. 
The plaintiff's case was that on the l6th 
of February, 1920, the parties entered into 
a definite contract under which it was 
agreed that the defendant was to advance 
to the plaintiff money necessary for the 
purchase of 1,00, 0u French franca, the 
anfount being provisionally estimated to 
be Rs. 60,000 at 9 per cent. per mensem 
interest payable in two yeare; it was 
agreed that these francs would be-kept in 
fixed deposit in son French Bank, and 
on the expiry of the period of deposit 

. would be converted into pounds sterling 
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and remitted to India, and that the de- 
fendant, after deducting the amount of his 
principal and interest, was to pay to the 
plaintiff the balance of the profit, if any, 
and if there was loss the plaintiff would 
be liable for it. The plaint as originally 
filed was too lengthy and verbose. The 
Oourt ordered that iteshould be cut down 
and abridged. Even after amendment it 
covers seven printed pages. It necessarily 
gives .an abstract’ of the contents of 
various correspondence, and it would 
be a hopeless task to summarise it at this 
stage. The defendant did not deny the 
completion of the contract for the purchase 
of the French francs. But his main pleas 
were that subsequently, in June, 1920, the 
plaintiff entered into another contract with 
the defendant for the purchase of 500 
ordinary and 500 preference shares of the 
"Premier Oil Mills, which were to be taken 
over by the plaintiff in the month of Decem- 
ber following, and in case the plaintiff 
failed to take them over, the defendant 
would be at liberty to set off and adjust the 
accounts for profit and loss, as the cage may 
be, on the two transactions, There was no 
express mention in the written statement 
that the plaintiff was to pay up theamount 
borrowed by him within any fixed timeorthat 
he had broken thecontraet by not paying the 
amount within that time. It was, however, 
pleaded that the plaintiff failed to perform 
his part of the contract and the defendant 
was, therefore, justified in "putting an end 
to the whole affair” on the 16th of April, 
1922. There was also a plea that the plaint- 
iff accepted the position as communicated to 
him by the letter bearing the date mention- 
ed, and after a lapse of two years was 
estopped from recovering anything. 

The bulk of the evidence consisted of the 
correspondence between the parties and the 
Bank through which the transaction of the 
purchase of franes was carried on and also 
ofthe oral statements of three witnesses. 
The plaintiff examined himself as his sole 

"witness. The defendant went into the wit- 
ness-box and also produced a witness Mr, 
Losasso. 

In the witness-box the plaintiff absolutely 
denied that there was any complete contract 
with regard to the purchase of the Oil Mill 
shares and denied that he ever agreed to 
have the two accounts adjusted together. 
He also denied that he had agreed to make 

. payments for the francs by monthly instal- 
ments, and denied that he had committed 
any breach. On the other hand,the defendant 
swore that there wasa complete sale of the 
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Oil Mill shares by the defendant to the 
plaintiff, and that there was a distinct agree- 
ment that the two transactions should form 
part and parcel of one transaction, and that 
there would be adjustment of accounts of 
the shares and the francs, He further stated 
that the plaintiff did not pay the amount 
which he had agreed to pay and there 
was consequently a breach on his part. As 
regards the adjustment of the accounts the 
defendant was very vague in his Statement 
and although he stated that he had made 
the, accounts between himself and the 
plaintiff he could not tell if he credited the 
plaintif with any dividend for the inter- 
vening period, although he admitted that if 
there were any dividends he ought to have 
eredited him with them, and was not pre- 
pared to state that there were no dividends 
up to the time that he made up the accounts. 
He also admitted that the ordinary and pre- 
ference shares of the Oil Mill. still were in 
his own name, and that they were never 
transferred to the plaintiff's name, and that 
if there had been a dividend he himself 
;must have received the same. Ag regards 
the profit made on the transaction of the 
francs he stated that between Rs, 26,000 and 
Rs. 27,000 were realised by him for those 
francs. With regard to the oral contract bet- 
weenthe parties for the purchase of the 
Premier Oil Mill shares the defendant was 
corroborated by the statement of Mr. Losasso, 
who said that in 1920 the plaintiff admitted ^ 
to him that he had purchased Premier Oil 
Mill shares from the defendant. 

The learned Subordinate J idge was im- 
pressed by the demeanour of the defendant 
and consid'ered that his statement on oath 
Should be preferred to that of the plaintiff, 
inasmuch es he was a more respectable 
gentleman than the plaintiff, who had at one 
time been an undischarged insolvent. Ac- 
cordingly he has accepted practically the 
whole of the story told by the defendant ` 
and has found all the main questions of fact 
and law in his favour. 

We agree with the Oourt below to this 
extent that the evidence of the plaintiff, if 

y the documentary evi- 

dence, should not be accepted as his testi- 
mony is uot reliable. We also agree that 
the statement of the defendant, if not incon- 
sistent with the documentary evidence, and 
if to some extent supported by it, should 
also be accepted. But whera the defendant's 
statement .is either inconsistent with the 
correspondence which passed between the 
parties or is directly contradicted by it, we 

. would not be prepared to accept his states 
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ment, The Court below has not borne in 
mind the fact that both parties are business- 
men and are directly interested in the result 
of this litigation. Accordingly it is not safe 
to aecept the statement of either party 
wholesale. Fortunately in this case there 
-was considerable correspondence between 
the parties for several years and it is possible 
to ascertain the truth as regards the disput- 
ed points from some of those documents. 

The main questions of fact which wereiin 
dispute were (1) whether the plaintiff had 
agreed to make monthly payments by way 
of instalments of the amount which had 
been advanced to him by the defendant 
on the promissory notes, (2) whether there 
was a complete contract for the purchase of 
500 ordinary and 508 preference shares of 
the Premier Oil Mills Oompany in June 
1920 to be delivered in December following, 
(3) whether it was a part of the contract in 
June that the two accounts, namely, the 
purchase of francs and the purchase of 
Premiér Oil Mills shares, should be adjust- 
ed together and the profits on one set-off 


against the loss on the other, and (+) 


whether the defendant sent any letter on 
the 16th of April, 1922, intimating 
that he would put an end to the 
‘whole affair’ after a fortnight if no reply 
was received thereto. The questions of 
law which would arise would be (a) whe- 
ther there was only a contract for the 
purchase of the Premier Oil Mills shares 
or whether there wasa complete sale and 
(b) whether there was any breach commit- 
ted by either party and (c) the legal con- 
sequences that would follow, e 

On the first question whether the plaint- 
iff agreed to make any monthly payments 
-we have the oral: statements of the two 
parties which are contradictory. The ori- 
ginal letter dated the 16th of February, 
1920, sent by the defendant to the plaintiff 
is, however, on the record, and all that it 
mentions is that it was clearly to be 
understood that the loan must beliquidated 
within two years or the defendant should 
have the option of realising the fixed 
deposit receipts. There is no mention 
therein of any payments to be made by 
instalments. On the 14th of April, 1920, 
the defendant wrote to the plaintiff that as 
the purchase had involved some logs he 
should deposit some security to cover 
losses. Even then he did not refer to any 
default in the payment of monthly instal- 
ments. The plaintiff, however, on the 10th 
of May, 1922, in his reply to this letter, 
stated that he 'proposed' making payment 
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against this account from the middle of 
June and each month thereafter, and 
trusted that that arrangement would meet 
with the defendant's approval. It was on 
the 15th of April, 1920, thet the defendant 
in writing asserted that the plaintiff had 
in February promised to pay interest 
monthly and Rs, 500 towards tho principal 
from June onwards, and regretted that he 
had not up to that time paid a single 
pie. The plaintiffs reply dated the 26th 
ofJuly, 1920, expressed surprise 8t the 
contents of this letter and stated that the 
defendant had been kind enough to specify 
& period of two years in which time the 
loan had to be liquidated. The plaintiff, 
however, again held out a hope to pay 
Rs. 5,000 before Christmas 1920, and sug- 
gested that it would be better to make 
half-yearly payments on account of interest. 
The defendant in his reply dated the 28th 
July, 1920, did not re-assert that there had 
been a distinct contract for the payment 
of interest monthly or the payment of any 
instalment in June. The plaintiff's refer- 
ence to the period of two years fixed for 
the liquidation of the loan was met by the 
statement “no doubt I agreed that the loan 
may be liquidated within two years, but 
it did not mean that yousbould pay it in 
a lump sum at the end of the second year", 
It is clear to us that the defendant was 
not after the plaintiff's clear denial pre- 
pared to re-assert that there had been any 
distinct contract for the payment of 
monthly instalments. All that he could 
assert was that his agreeing to the liqui- 
dation of the debt within two years did 
not imply that there should be a payment 
in a lumpsum at the end of the second 
year. Subsequently letters in which the 
plaintiff held out hopes that he would be 
able to send money towards the payment 
of the loan are not in themselves conclu- 
sive. In our opinion if it had been an 
express condition of the contract of Feb- 
ruary, 1920, that the amount was to be 
paid in any instalment, or that interest 
would be paid every month that condition 
would have been embedied in the written 
contract. It is possible that the plaintiff 
might have held out a vague hope that he 
might be able to make payments by is- 
stalments, but that undoubtedly was no 
part of the express contract which was 
entered into between the parties. When 
the language of thp letter of the lith of 
February, 1920, as regards the period dur- 
ing which the loan was to be liquidated, 
is clear, it is not safe to import into if 
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lurther oral conditions which the defend- 
ant says were agreed upon. We aceord- 
ingly hold that there was no agreement by 
the plaintiff to pay any instalment or to 
pay interest monthly. 

The second question is whether there was 
any contract between the parties for the 
purehase by the plaintiff of the Premier 
Oil Mills shares. On this also the oral 
Statements of the parties are conflicting. 
The defendant, as remarked above, is, 
however, supported by his witness Mr. 
Losasso. The first mention of this disputed 
contract is to be found in the letter sent 
by the defendant to the plaintiff on the 
4th of November, 1920. After enclosing 
the account of the purchase of the francs, 
the defendant reminded the plaintiff that 
in the next month he would have to take 
over from him 500 ordinary and 500 pre- 
ference shares of the Premier Oil Mills at 
Rs. 15 and Rs. 10 respectively. This letter, 
therefore, embodies the whole of the 
alleged contract which had taken place 
between the parties. The plaintiff did not 
reply to this letter and did not repudiate 
the statement that he would have to take 
ever the Premier Oil Mills shares in De- 
cember following. On the 3rd of December, 
1920, the defendant again wrote to the 
plaintiff requesting him to arrange to take 
over from him the Premier Oil Mills 
shares. There was again no reply from 
the plaintiff and no denial. In his letter, 
dated the 27th of January, 1921, the de- 
fendant again referred to this contract and 
asked the plaintiff to send the money. 
This was later followed by another letter, 
dated the 20th of February, 14?1, in which 
the defendant again asked for the margin 
money on account of the Premier Oil Mills 
shares purchased by the plaintiff from him. 
It was to this last letter that the plaintiff 
replied on the 22nd of February, 1921. 
This was couched in carefully chosen 
language, and although it did not attempt 
to deny the negotiation, as regards the 
Premier Oil Mills shares, in its entirety, it 
asserted that the plaintiff 'recollected no 
completed transaction regarding the pur- 
chase’, The defendant was surprised on 
the receipt of this letter and wrote on the 
19th of March, 1921, that when the Premier 
Oil Mills shares had gone down the* 
plaintiff had, after keeping silent delibe- 
rately on the question, written that he had 
never purchased them, which was anything 


but truth, and it tad disappointed 
the defendant extremely. On the 29th 
of August, 1921, the defendant in 
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another letter again mentioned that he 
would, on the settlement of accounts, 
deduct the price of 1,000 Premier Oil 
Mills shares which had been purchased. 
There is no subsequent letter of the plaint- 
iff in which he again repudiated this 
transaction. On this state of the evidence, 
particularly the documentary evidence, we 
haveno hesitation in agreeing with the 
Court below that there was a complete 
contract between the parties in June for 
the purchase by the plaintiff of five hundred 
ordimary and five hundred preference shares 
of the Premier Oil Mills Company at Rs 15. 
and Rs. 10 respectively, and that the 
plaintiff dishonestly denied the existence 
of any such contract subsequently. 

It is admitied that the plaintiff never 
expressed readiness to purchase these 
shares in December orafter that in any sub- 
sequent month and never paid the purchase 
money. Itis also clear from the docu- 
ments referred to abovethat the defendant 
was insisting on the carrying out of this 
contract. It follows accordingly that the 
plaintiff did, as a matter of fact, commit the 
breach and did notearry out his promise. 

The third question is whether it was also 
&partof the contract made in June that 
the two accounts should be adjusted 
together. On the point also there is conflict 
of evidence. The defendant's witness, 
Mr. Losasso, is, however, silent on this point. 
It is also a significant fact that the 
defendant in none of the letters which 
he sent tothe plaintiff up to the time 
when the plaintiff repudiated the 
transaction with regard to the Premier 
Oil Mills sHares, ever stated that there was 
an agreement to adjust the two accounts 
together. Phere is no reference to this 
alleged agreement in any of the letters 
which passed between the parties up to that 
date. As already mentioned, it was on the 
22nd of February, 1921, that the plaintiff 
denied that there was any completed 
transaction regarding the purchase by him 
of the Premier Oil Mills shares. In reply 
to this, the defendant for the first time on 
the 19thof March, 1921, wrote that he 
would let the plaintiff know “when the 
accounts of all these transactions were 
adjusted”. This assertion was reported b 
the defendant in his letter, dated the 29th 
of August, 1921. As the defendant hada 
lien over the amount which would be 
realised after the conversion of the French 
francs itis possible that the only way in 
which the defendant thought he could. 
compel the plaintiff to carry out his contract 
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for the purchase of the Premier Oil Mills 
shares was by insisting on the two aecounts 
being adjusted together. The omission of 
any reference to any such agreement prior 
to the plaintiffs repudiation makes us 
suspect that this partof the defendant's state- 
ment is not correct. Although if the second 
transaction had not fallen through there 
might very well in the ordinary course 
have been anadjustment, we are not prepared 
to hold that the defendant has proved that 
there was an express agreement between 
the plaintiff and the defendant in June, 
1920, as alleged by the latter that the two 
accounts should be adjusted together and 
should thenceforward be treated as forming 
part and parcel of one transaction. V 
accordingly find this point against the 
defendant. 

The fourth question of fact was whether 
the defendant sent any letter of which the 
Ex. ‘Gis fa copy. The Court below has 
believed the defendant's statement that he 
did send such a letter, The Court below, 
however, has overlooked one significant fact 
to which weight ought to have been 
attached, The defendant in his cross- 
examination admitted that he had received 
a registered letterfrom Sir Henry Stanyon 
written on behalf of the -plaintiff in 
January, 1922, and that he gava it to his 
Vakil for a reply which was sent. Thus in 
January, 1922, registered letters did pass 
between the parties through their Counsel. 
It is, therefore, highly improbable that in 
April folowing the defendant would 
send an unregistered letter to the plaint- 
iff, a letter of great -importance inasmuch 
as it contained the statement that if no 
news were received within a fortnight the 
defendant would putan end to the whole 
affair, although this would mean to him 
a loss of about Rs. 6,000. We think that 
a letter involving such drastic conse- 
quences was likely to besent by regis- 
tered post for the sake of safety and 
preeaution,and thatit was unlikely under 
the circumstances stated above thata 
mere unregistered letter would be sent, 
specially when the plaintiff was known to 
be employed asa travelling agent by the 
Standard Life Insurance Company and 
was constantly on tour from place to place, 
Thereis also no explanation on behalf of 
the defendant why he was prepared to 
forego Rs. 6,000 which would be due to 
-himon the two transactions unless we 
accept the incredible statement that he 
did this on account of friendship. We 
think thatit is very difficult to believe that 
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the defendant sent an unregistered letter of 
this kind. ` 

There is really no dispute as regards the 
facts relating to the transaction of the 
French francs, These were purchased by 
tbe defendant through the Alliance Bank 
of Simla for the plaintiff. In several letters 
of his the defendant. all along admitted 
that these francs had been purchased on 
the plaintiff's account, e. g., letters, dated 
the 9th of April, 1920, 14th of April, 1920, 
etc. Itis also clear from the accounts, 
whichthe defendant. senttothe plaintiff 
from time to time that he was all along 
admitting that the French frances had 
been purchased by the plaintiff through 
him. In his letter, dated the 3rd Decem- 


ber, 1920, the defendant expressly stated: 


that ifthe plaintiff failed to comply with 
the defendant's request to send by the 
end ofthat month at the latesta sub- 
stantial sum to cover interest and a 
portion of the principal as per aceount, 
he would be compelled to instruct his 
London Agents to convert 100,000 francs 
which he was holding on the plaint- 
iff8 account into English money 
and remit thesameto him. If there was 
any profitin the transaction he should 
credit the plaintif with the same and if 
there was any loss he would have to make 
it good, In August, 1921, the plaintiff 
requested the defendant to instruet the 
Bank bya cable to transfer the equivalent 
amount offranes in rupses to Bombay. 
The intimation was, however, received that 


the fixed deposit would not fall due till | 


the 15th of April, 1922. The notice of 
this fact was given by the defendant to 
the plaintiffin the letter, dated the 4th 
of September, 1921. It is thus clear that 
up to thel5th of April, 1922, when the 
fixed deposit was to fall due, the defend- 
ant never denied that the francs which 
had been purchased, belonged to the 
plaintiff and that be was holding them 
Of course, the 
defendant had admittedly a lien on the 
money to be realised on this account, for 
the amount which he- had advanced. 
This was made clear even in the first 
letter written by him, viz, the 16th of 
February, 1920, in which it was mentioned 
hat the defendant would bo retaining 
the fixed deposit receipt of the francs as 
security for loan advanced by him. But 
both the parties understood all along that 
the purchase of the francs had been made 
by the plaintiff through the defendant, 
and that it was the plaintiff who was the 
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owner of thess franes. The transaction 
had, therefore, passed beyond the mere 
stage ofacontract and had matured into 
an actual purchase by the plaintiff of those 
francs through the defendant. It was, 
therefore, not within the competence of 
the defendantto put an end to any such 
contract because the plaintiff failed to pay 
the money by the 15th of April, 1922. No 
doubt-there was an agreement that the 
loan was to be liquidated within two 
years, and for the’ amount advanced to the 
plaintiff the latter had executed four pro- 
missory notes in favour of the defendant. 
Buteventhough the money was notre- 
paid within two years that did not entitle 


the defendant to put an end to the “whole ` 


affair." . 

Even, therefore,if we were to assume 
that the defendant did send the letter- of 
the 16th of April, 1922, informing the plaint- 
iff that he would put an end to the whole 
affair if no reply was received, we would 
. hold that he had no such power. Itis also 
clear to us that & communieation to the 
plaintiff to reply within a definite time, or 
else he would lose the benefit of his con- 
tract, would be only a one-sided offer, and 
no acceptance of such offer can be pre- 
sumed from the mere silence or the omis- 
sion to reply within the time. We are, 
therefore, of opinion that the interest which 
had passed to the plaintiff in the francs, 
which had been purchased by him out of 
the amount advanced to himby the de- 
- fendant, remained vested: in him and the 
defendant's remedy was to recover the 
amount from the plaintiff by recouping 
himself out of the amount realised by the 
conversion of those francs. 

As regards the transaction relating to 
the Premier Oil Mills shares we are of 
opinion thatit did not pass beyond the 
stage ofa mere contract, and that it had 
not become an out and out sale of thcss 
shares by the defendant to the plaintiff. 
The defendant both in ‘this oral evidence 
and in his letter, dated the 4th of Novem- 
ber, 1920, admitted that the shares would 
have to be taken over in the month of 
December. The defendant in June, 1920, 
possessed 500 ordinary and 2,000 preference 
Shares of the Premier Oil Mills Oompany. 
The contract was to purchase 500 ordinar 
and 500 preference shares.: The defend- 
ant has admitted in his evidence that he 
was prepared to sell 500 ordinary shares 
ata reduced price,simply because the 
plaintiff was prepared to purchase the 
500 preference shares. Thus the contract 
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of sale ofthose two sets of shares was 
oneand the same, though the rates for 
the two were separately mentioned. It is 
impossible to hold that these two con- 
stituted two separate contracts and not 
one contract. The learned Advocate for 
the defendant has to concede thatso far 
as 500 preference shares are concerned 
they could not be said to have been 
definitely ascertained goods at that time 
when the defendant in fact possessed 2,000 
such shares. -So;:longas the share certi- 
ficates were not delivered and the num- 
ber$ were not specified they remained 
unascertained, and it would have been open 
to the defendant to handover any 500 
out of the 2,000 shares possessed by him. 
As regards the 500 ordinary shares no 
doubt the defendant had only that num- 
ber at that time, but as the delivery was 
to take place in December, it would have 
been. open to the defendant to hand over 
any other 500 ordinary shares which he 
might acquire before that date to the 
plaintiff. It is, therefore. not possible to 
hold that even the 500 ordinary shares 
which the defendant would sell to the 
ascertained in 
June, 1920. We would also hold that 
such contract forthe sale of two sets of 
shares. was one and the same and so long 
as part ofthe goods had not been definitely 
ascertained, the whole must be deemed 
not tohave been completely ascertained 
at the time when the contract was entered. 
The price, however, was fixed. ; 
As regards the breaches of the contracts, 
we are of opinion that, there being no 
contract for the payment of any instal- ; 
ment, there was no breach by the plaintiff 
of the contract upto April, 1922, in con- 
nection with the purchase of francs. As 
regards the contract for the purchase of 
the Premier Oil Mills shares, we are of 
opinion that there was a definite breach 
committed by the plaintiff in December, 
1920, when he failed. .to take over the 
Shares and in any ease, even assuming that 
time was not of the essence of the contract- 
there was undoubtedly a breach com- 
mitted on the 22nd of February, 1921, when 
the plaintiff definitely denied that he had 
entered into any such, contract; On our 
finding that there was no contract to adjust 
the two accounts it is obvious that the 
defendant was bound to treat the two trans- 
actions separately, although as a net.result 
he might. deduct before.making actual 
payment, what was due to him on one 
transaction from what would be due from 


622 
him on the other. The learned Advocate 
for the plaintiff contends that there being 
no actual sale of the Premier Oil Mills 
shares, but only a contract, it was the duty 
of the defendant when the contract was 
repudiated or broken to reduce the loss 
by re-selling the shares in open market,and 
accordingly the defendant can only claim 
the difference between the contract price 
and the price which these shares would 
have fetched in open market on the date 
when the breach was committed by the 
plaintiff. His argument is that the de- 
fendant was not entitled to wait for two 
years longer and then claim to deduct the 
difference between the contract price and 
the price which then prevailed from the 
profit which the plaintiff had made on the 
transaction of frances. He is prepared to 
concede that a mere failure to take over 
delivery of shares in December might not 
amount to a breach and contends that at 
the best the breach, took place on the 
99nd of February, 1921, when the trans- 
action was repudiated by the plaintiff. 
What the defendant has done is to settle 
the account privately at home and to 
allege that over Rs, 6 000 were due to him 
which he was prepared ‘to forego. He has 
not filed any statement of account which 
would show that his calculation was cor- 
rect. We have already referred to his 
ambiguous statement as to whether he 
had given credit for any dividends that he 
might have received during the interval. 

On the other hand, the learned Advocate 
for the defendant has argued that under 
8.78 of the Indian Contract Act the sale 
‘was complete by mere offer and accept- 
‘ance inasmuch as both delivery “and pay- 
ment were to be postponed to afuture date, 

Seetion 28 of the Indian Companies Act 
(Act VII of 1913) provides that the shares 
or other interest of any member in a 
Company shall be moveable property, trans- 
ferable in manner provided by the articles 
of theCompany. Section 17 authorises a 
Company to frame Articles of Association 
and adopt all or any of the Regulations 
contained in Table A in the First Schedule. 
The Articles of Association of the Premier 
Oil Mills Company were apparently not 
produced before the Court below, and at 
the last hearing of this appeal we directed 
the learned Counsel for the parties to pro- 
duce them before us. The defendant has not 
produced any copy of such Articles of As- 
sociation, but the learned Advocate for the 
appellant has put before us à printed copy 
of such Articles of Association which, how. 
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ever, isnot a regular and certified copy. 
It does contain provisions similar to those 
in ss. 18, 19 and 20, of Table A in the First 
Schedule. We have not allowed this print- 
ed copy to be brought on the record, but 
in the absence of anything to show to the 
contrary we ‘presume that the Regulations 
contained in Table A of the First Schedule 
attached to the Indian Companies Act 
govern this Company also.. If it was the 
defendant's. case that this Company 
had in any way modified-or altered those 
Regulations it was undoubtedly his duty 
to prove that this was so. Regulation XVIII 
provides that the instrument of trans- 
fer of any share in the Company shall be 
executed both by the transferor and the 
transferee and the transferor shall be 
deemed to remain holder.of the share until 
the nameof the transferee is entered in the 
register of members in respect thereof. Re- 
gulation XIX provides that the share shall 
be transferred in a particular form. Regu- 
lation XX authorises the directors to decline 
to register any transfer of shares, not be- 
ing fully paid shares, to a person of whom 
they do not approve and may also decline 
to register any transfer of the shares on 
which the Company has a lien. The learn- 
ed Advocate forthe plaintiff contends that 
the Oompanies Act is a Special Act and 
provides a special mode of transfer of 
shares of the Company and that un- 
less that method is adopted no transfer 
in law takes place. He also contends that 
the Regulations being part of the law by 
virtue of s. 28, the transferor must be 
deemed to remain holder of the share 
until the name of the transferee is entered 
intheregister. On the other hand, the. 
contentionon behalf of the defendant is 
that these Regulations and Articles of As- 
sociation are meant for the management 
of the Company itself and they govern 
the members of the Uompany, but that they 
donot in any way affect the rights of 
private dealings as between the transferor 
and the transferee, and that such rights are 
governed by the Contract Act. On behalf 
of the plaintiff reliance has been placed 
on several English casesand particularly on 
the ease of London Founders Association 
v. Clarke (1) whereit was laid down that 
in a contract for the sale of the shares of 
a Company there was no implied convenany, 
that the transferor's name would be regis. 
tered by the directors of the Oompany, 


* 
(1) (1888) 20 Q. B. D, 576; 57 L. J. QB. 201; 58 Le 
TT. 03; 36 W. R. 489, 
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Similar observations are to be found in the 
cases of Muir Mills Co, Ltd. of Cawnpore 
v.T. H. Gondon (2) and Bahadur Singh v. 
Syam Sunder Tag (3). On the authority 
of these cases it is contended that the 
registration by the Company is a subse- 
quent act which in no way affects the 
completion of the sale ofthe shares. We 
might point out that to say that the regis- 
tration of the transferee’s nameisno part 
of the contract between the transferor and 
the transferee,is not the same thing as 
saying that sale can take place even with- 
out registration. If the transferor does 
not undertake to get the name of the trans- 
feree registered and indeed when the 
objection to the registration of the trans- 
feree's name may be on account of the 
director’s disapproval of him, there may 
not be any such implied undertaking. 
The question to be considered really is 
whether a salecan take place before the 
registration, or even before any instrument 
of transfer is executed or the share certi- 
ficates are handed over to the transferee. 
The learned Advocate for the appellant has 
drawn our attention to the case of Nanney 
v. Morgan (4) where it was held that non- 
compliance with the rules of the Company 
for the complete transfer of a share pre- 
vented the share from legally vesting in. the 
transferee, though belonging in equity to 
him. Our attention was also drawn to. 
Buckley on the Companies Act,10th Edi- 
tion, page 586 where it is stated that a 
transfer not in compliance with the require- 
ments of the Articles of Association carries 
to the person whose name is subsequently 
filled in as transferee not only the equit- 
able but also the legal interest meaning the 
legal right to call upon the Oompany to 
register the transfer, but there is no legal 
title to the share until registration. 

In our opinion it is not absolutely neces- 
sary in this case to decide the general 
question whether if there were a 
conflict between the Contract Act and the 
Companies Act the latter should prevail, or 
whetherthe sale of shares can take place 
between the transferor and - the transferee 
under the Contract Act, while no such sale 
can be recognized under the Companies Act, 
As pointed out by us thisis a case where 
the goods were not definitely ascertained 
in June, 1920, when the contract was made.. 
Even under 5.78 of the Indian Oontract 


(3) 22 A. 410; A. W.N. (19001 139. 

(3) 33 Ind. Oas. 900; 36 A. 365; 12 A. L. J. 629. 

(4) (1878) 37 Oh, D. 346; 5P L, J. Oh. 311; 58 L.T. 
238; 36 W.R. 677, 
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Act no sale can be effected - by mere offer 
and acceptance, eyen for a definite price, 
when the goods have not been ascertained. 
Section 82 clearly provides that where the 
goods are not ascertained at the time of 
making the contract of sale it is necessary 
to the completion of the sale that the 
goods shall be ascertained. The illustra- 
tion to that section also makes it clear that 
even if the goodsexist, but are mixed up 
with other goodsofthe transferor there is 
no ascertainment so long as they have not 
been separated and ear-marked. In the case 
of Jamal v. Moola Dawood Sons & Co. (5) 
where shares of the British Petroleum Oo., 
Ltd., had been contracted to be sold, their 
Lordships of the Privy Oouncil at page 96* 
remarked: “The seller was and remained 
the legal holder of the shares” and held that 
section 73 of the Indian Oontraet Act 
was but declaratory of theright to damag- 
es which was basad on the principle that 
ina contract for sale of negotiable-securi- 
ties the measure of damages was the differ- 
ence betweeen the contraet priceand the 
market price at the date of the breach, with 
an obligation on the part of the seller to 
mitigate the damages by getting the best 
price he can at the date of the breach; that 
it was the duty of the person claiming 
damages to take all reasonable steps to miti- 
gate theloss consequent upon the breach and 
cannot claim as damages any sum which is 
due to his own neglect. But the loss to be 
agcertainedisthe lossat the date of the 
breach and if at that date he could do some- 
thing or did something which mitigated the 
damages other party was entitled to the 
benefit of it. 

Still more clearly their Lordships have 
made the same pronouncement in the case of 
Maneckji Pegtonji Bharucha v. WadilalSara- 
bhai 46) At page 6997 their Lordships re- 
markedthat itwasquite truethat the full 
property in shares in a Company is only in 
theregistered holder, and that an unregister- 
ed transferee had not a perfected right of 
property which he would have had if he had 
been the registered holder of the shares 
which he was selling, the Oompany is en- 


(5) 31 Ind. Cas. 949; 14 A. L. J. 89; 20 C. W. N 
105; 30 M. L. J 73; 19M L.T. 80; 3L. W. 181; 
23 O. L. J. 137; (1916) 1M. W.N. 70; 18 Bom. L. 
R. 315; 43 O. 493; 9 Bur. L. T. 8; 43 L A. 6 


(P G.). 
(6) 94 Ind, Cas. 82; 24 A. D. J. 697; A. L R 
1996 P.O. 38; 43 O. L. J. 508; 28 Bom. L. R. 777. 
51 M. L. J. 1; 50 B.360; (1926) M. W. N. 499; 30 C, 
W. N. 890; 531. A. 92 (P. O.). i : 
*Page of 14 A. L. J.—|Ed). 
TPage of 24 A. L. J haat 
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-- titled to deal with the share-holder who is 
on the register, and only a pereon who is on 
ihe registeris in thefullsense of the word 
owner of the share. : : 
It was also held that the word ‘goods’ as 
defined in the Indian Contract Act includ- 
ed every kind of moveable property, in- 
cluding shares of the Company, and that 
8.78 might, therefore, be applicable. In 
that case also the goods which had been 


contracted to be sold were so many shares 


of Alcock Ashdown and Co. Ltd , deliverable 
jn the following month, and not ofany 
particular shares. Their Lordehips héld 


that the goods were not ascertained goods _ 


at the time of the contract. But as soon 
asthe broker handed over the certificates 
and the transferee accepted them and 
gave a cheque, the goods became ascertained 
goods, and the sale was complete and the 
property passed. 

In the present case .we have already 
remarked that the goods were not as- 
certaiued at the time of the coniract. The 
defendant has further admitted that the 
Shares remained standing in his name, 
and that they were never transferred to 
the plaintifi’s name and that the plaintiff 
also never received any dividend. The 
defendant on his own showing did nof 
do all that he could have done, and 
neither executed any deed or instrument, 
nor got the shares transferred to the 
plaintiff. It ie, therefore, impossible to 
hold that the legal title to theshares passed 
to the plaintiff and that the latter became 
the ful ownerthereof. The transaction 
really amounted to a mere contract anda 
breach of it wascommitted by the plaintiff. 

In view of the provisions of s. 73 
and the observations of their Lordships of 
the Privy Council in the first’ cage cited 
above, it is clear that the measure of 
damages would be the difference between 
the contract price and the market price at 


the time when the breach took place, and * 


that it was the duty of the defendant to 
reduce the loss as much as possible. We 
are accordingly clearly of opinion that 
the defendant is not entitled to claim credit 
for the entire difference between the contract 


price and the price.of those shares in April, . 


1932, more than one year after the breach. 
The defendant was only entitled to claim 
ihe difference between the contract- price 
and the price of .those 
in the 22nd of February, 1921, when the 
plaintiff repudiated. the transaction,- and 
declined to take those Bbares: If? the 
defendant did not séll thosesliarés in tlie 
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market, but kept them with him, he took 
the risk upon himself and he is not entitled 
to charge the plaintiff with the further loss 
which he suffered. - 

-It is also clear that the defendant had 
not power ‘to put anend to the whole affair.’ 
He was undoubtedly acting as agent of the 
plaintif so far asthe purchase of the francs 
was concerned and he was bound to render 
account. It might be that on a proper 
account being rendered nothing remains 
due to the plaintiff from the defendant ; 
but that is no justification for refusing to 
render account. We are unable to make 
out how the Court below dismissed the suit 
in its entirety without calling upon the 
defendant to render aceount in Court, 
specially when he could not make a definite 
statement as regards the way in which he 
had ealculated the account. - 

Mr. Peare Lal Banerji on behalfof the 
appellant accepts the liability of his client 
to give credit to the defendant for the loss 
which he suffered on account ofthe breach : 
by the plaintiff of the contract to purchase 
the Premier Oil Mills shares up tothe 16th 
of April, 1922, and expresses his willingness 
that that amount should be deducted from 
anything that is found due to his chent on ` 
account of the purchase of the francs. The 
defendant would be entitled to add interest 
at 6 per cent. per annum on theamount of 
his loss from the 22nd of February, 1921, 
onwards up to the date ‘of the receipt of 
the money realised from the conversion of 
the francs. On this last-mentioned date 
this amount would have to be deducted 
from the amount received and the. amount 
due on the promissory note with interest 
at the contractual rate will also have to be 
deducted and the remaining balance, if any, 
would be paidto the plaintiff. Interest at 
6 per cent. per annum will be calculat- 
ed on this balance till the date of realisa- 
tion. , 

The argument of the learned Counsel for 
the respondent that the plaintiff is estopped 
by- his acquiescence from getting this 
amount does not appealtous. We have 
in fact found that no letter of the 16th of 
April, 1922, was sent. Even ifany such 
letter had been sent a mere omission to 
reply to it would not amount to anestoppel, 

articularly’ when the plaintiff had before 
that date repudiated the transaction on the 
22nd of February, 1921, and had also in ` 
January, 1922, sent a registeréd notice 
through Counsel. TRS ASi 

-We accordingly allow this appeal, and 
setting aside the decree of the Court below - 
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pass a preliminary decree under O. XX, r. 16, 
Civil Proeedure Code, calling upon the 
defendant to render account ofthe transac- 
tion of the purchase of francs to the plaint- 
if and to deduct from the amount due to 
the plaintiff any loss which he may have 
suffered on acsount of the breach of contract 
to purchase the Premier Oil Mills shares up 
to the 22ad of February, 1921, The actual 
account will be calculated before the final 
` decree is passed and the parties will be at 
liberty to produce further evidence on the 
point. As regards costs we are of opinion 
that inasmuch as neither party. disclosed 
the whole truth before the Court they 
should bear their own costs in the Court 
below and costs in this Court upto this 
stage, 


R. G, Appealeallow:zd. 


— 


- ALLAHABAD HIGH COURT. 
FULL BENCH. i 
Freer Civit APeEAL No. 518 or 1924, 
^^ February 14, 1928. 
‘Present:—Sir Grimwood Mears Kr, Ohief 
Justice, Mr. Justice Lindsay, Mr. Justice 
Dalal; Mr. Justice Mukerji and Mr. 
Justice Banerji. . 
KUNJ BEHARI LAL —DzFENDANT— 
APPELLANT 
EAE versus 
Kunwar JAI MAL BINGH—PLAINUFF : 
—R&3PONDENT. 

Riparian owners —Dhar dhura—Hiver abandoning 
completely old channel—Custom of dhar dhura, ap- 
plication of. 

Where a river completely abandons its old channel 
and carves out anew one, the custom of dhar dhura 
cannot be said to apply even if the custom is found to 
have existed before, unless it can be shown that such 
an eréntever happened before. 

.,. Fiet appeat trom a decree of the Subordi- 
nate Judge, Pilibhit. , 
Mr. B. E. O'Conor, Dr. K. N. Katju and 

Uma Saantar B 1jpai, for the Appellant. 
Messrs. Surendro Nath Sen, Ram Prasad 

and Ram Niwas Sukla, for the Respond- 


ent, 
JUDGMENT, : 
Mears,C. J.—This is an appeal from 
the judgment of Babu Gauri Prasad, Sub- 
ordinate Judge, Pilibhit, who decided that 


the proved or admitted custom of dhar 


dhura did not apply in the particular cir- 
cumstances of the case and consequently 
decreed the claim of the plaintiff. 

There is in the northern part of the 
province a river called Deoha, and on tho 
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western bank lies the village of Ujhainia, 
and immediately opposite it the village of 
Mittersenpur. Nobody -can predict at the 
end of any monsoon where that river will 
finally settle, and an examination of the, 
map shows how extremely unstable has 
been its course from 1306 -Fasli to 1329 
Fasli. Mr. O'Oonor has handed up a map 
marked in yellow, blue, green and red, so 
as to impress: upon us the astonishing 
character of the changes which have taken 
place in the site oftheriver during the 
last 22 years. It may be taken as com- 


- pletely certain that there does exist between 


the zemindars of Ujhainia and Mitter- 
senpur the custom of accepting the deep 
stream of the river, wherever it may 
happen to be, as the boundary between the 
villages, and there is no instance of any 
resident of Ujhainia crossing the river and 
laying claimtoland that for themoment 
may appertain to Mittersenpur. Similarly 
it is agreed that no resident of Mitter- 
senpur ever has crossed over the river to - 
lay claim to land which at themoment has 
passed to the Ujhainia side. Khewats from 
1306 Fasli have been produced which show 
that in the year 1898 the village of Ujhainia 
consisted of 189 acres. Eleven years later, 
namely, 1904, the area had increased to 360°33 
acres. This increased amount represent- 
ed land which hitherto had belonged to the 
zamundars of Mittersenpur. In 1910 there 
was an increase of some 17 acres to the 
advantage of Ujhainia, and in the years 1911 
and 1912 a slight drop, when 33 acres 
passed back to Mittersenpur. In 1918 no 
less than 72 acres were added to Ujhainia. 
In lyd4 the position was practically 
stationary, but in 1915an addition of 50 
acres brought up the area of Ujhainia to 


465:56 acres. By 1919 that area had 
dropped to 425 18. In 1922 the river 
entirely altered its course and cut across 


from one point to another with the result. 
that that added to the Mittersenpur side 
of the river an area of no lessthan 366 acres, 
thus more than restoring the losses of 
Mittersenpur of the previous twerty-four 
years. On the map which Mr. O'Oonor 
has handed in, and which has been initialled 
“ G. M. 1, 16th January, 1928", the course 
is represented by the red pencil markings. 
The blue markings are the course of the 
river before 1922. At page 19 of the record 
there is avery simple sketch on a small 
gcale which illustrates the position. 

This matter originally came before a 
Division Bench and at the hearing before 
them it was assumed by all parties that the 
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statement-of the plaintiff, that-in 1329 Fasli 
“nearly 2,000 bighas of land appeared on 
_the opposite bank neant that the area 
included within the area on the sketch at 
page 19 waa 2,000 pucca bighas or roughly 
` 1250 acres and that this was asuit by the 
, amindar of Ujhainia who had only suffered 
,9 logs of approximately one quarter of the 
.land which had passed over to the Mitter- 
Senpur&ide. It nowappears that the total 
area of land affected by the sudden change 
of the course of the river isnot more than 
360 acres in all. 

There being a question as to whether this 
case was distinguishable from the case of 
Gulab Rai v, Girwar Singh (1)it was consider 
ed desirable to have this matter re heard be- 
forea Full Bench. During the arguments 
.before the Full Bench the order-sheet was 
referred to and it then appeared that the 
plaintiff's statement made to the. Court, 
printed at page 5, wae not challenged by 
ihe defendant when he stated that never 
before had the river suddenly changed 
its course. The defendant elected to 
call no evidence, but it would have been 
epen to him to have proved, had such 
been the fact, that in the years 1913 and 
1915 the 72 acres and 50 acres respectively 
were lost to the village of Mittersenpur, 
not by encroachment, but by the river 
definitely deserting its old channel and 
cutting & new channel leaving undisturbed 
recognisable land between the new channel 
and the old. It has been argued before 
us that it would be improper for us, 
having regard to the description of this 
river given at page 1l and onwards of 
the Pilibhit Gazetteer, to assume that in 
1913 and 1915 the river suddenly ehanged 
its course by cutting for itself a new 
channel. The Gazetteer shows that in the 
rainy season the. Deoha becomes a violent 
turbulent river, and one of such character 
that it might in consequence of heavy 
rains gradually shift ita channel so a3 to 
transfer from one side to the other even 
s9 considerable an area as 72 acres, The 
learned Subordinate Judge has said, and 
we agree with him, and indeed we think 
it to be the kernel of the whole care, that 
if the defendant had obtained an admission 
from the plaintiff that on two previous 
occasions, namely, in 1913 and in 1915, the 
iver had cut a completely new channel, 
and that the custom of the deep bed of 
the stréam was followed, he would have 
held that the custom, as alleged by the 


, (1) 99 Ind. Cag, 657; 25 A, L.J. 213; A, I. R. 1997 
Al, 221; 49 A. 193, | 
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defendant, was wide enough to cover the 


‘happenings of 1922. Whilst there is abund- 


ant evidence that there is a custom of 
“dhar dhura", there is no evidence that 
such an event ever before happened as the 
complete abandonment of the old channel 
and the making of a new one by the river. 
On the ground, therefore, that the defend- 
ant failed to give evidenc’ on this essential 
point, we upbold the decision of the learned 
Subordinate Judge and dismiss this appeal 
with costs, 
R. L. 
Appeal dismissed. 


———— 


ALLAHABAD HIGH COURT. 
First Orvin APPEAL No, 146 or 1926, 
February 26, 1929. 

Present :— Mr. Justice Sulaiman and 
Mr, Justice Sen 
JAGESHAR SINGH—PrAINTIFF— 
APPELLANT 
versus 
MAHADEO SINGH AND orBE8S— 
DEFENDANTS—RESPONDENTS. 

Evidence Act (I of 1872), s. 108—Person not heard 
of for seven years—Presumption of death—Na pre- 
sumption as to time of death. 

Though a person who has not been heard of for a 
period of seven years may be presumed to be dead, 
there is no presumption that he died at the expiry 
of seven years from the time when he was last heard 
of. The presumption is .only that he is dead 
at the-time when the dispute arises. . 

First appeal from a decree of the 


‘Subordinate Judge, Gorakhpur, dated the 


21st of December, 1925. 


- Mr, Haribans Sahai, for the Appellant. 


Mr S. D, Sinha, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of asuit for possession. 
The plaintiff's case as originally put 
forward in the plaint was that he was the 
next reversioner to the estate of Pabaru 
and Jagdeo and was entitled to recover 
possession of it, The pedigree is given at 
page ll of the paper-book. Jagdeo left 
no widow or son surviving him; but 
Pabaru admittedly left a widow Musammat 
Uraiha who left the village and the house 
of her husband and went over to Ajudhia 
about 1885 or 1886. The plaintiffs case ori- 
ginally was that on the death of Musammat 
Uraiha and Jagdeo he himself succeeded 
to the estate and not Gaudam Singh his 
unele from whom the contesting defend- 
ants had got a deed of gift. At the 
trial the position was altered and it waa 


ad 
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admitted on behalf of the plaintiff that 
- Gaudam Singh succeeded to the estates 
of Pabaru and Jagdeo and the plaintiff was 
. elaiming the estate through Gaudam 
Singh. The plaintiff had also attacked the 
. deed.of gift by Gaudam Singh dated the 
93rd of February, 1915, on the ground that 
it had been ohtained from him at a time 
when he was insane. 

The defence was that Gaudam Singh did 
succeed to the estate and that he was not 
insane and the deedof gift by Gaudam 
Singh is valid. The Oourt below has found 
in favour of the defendants and has 
dismissed the suit. 


The evidence led as regards the 
insanity of Gaudam Singh was very 
poor. When we have the fact that Gaudam 


Singh executed a registered document and 
appeared before the Sub-Registrar and ad- 
mitted execution and got the deed registered 
and nothing in his mental capacity aroused 
“the suspicion of the Sub-Registrar we find 
it very difficult to take acontrary view 
of the evidence and overrule the finding 
that the evidence is utterly insufficient 
io prove Gaudam Singh’s insanity. 

The plaintiff led some oral evidence 
to show that Musammat Uraiha was seen 
about 1920 or 1921 at Ajudhia and died sub- 
sequently. The evidence of Bindeshri Singh 
and Randhir Singh was hearsay. The 
evidence of Hansraj an ex-constable has 


-been disbelieved by the Court below on ` 


the ground that he came to give his evidence 
unsummoned and it was not likely that 
he would have remembered the fact of 
meeting this woman at Ajudhia some five 
years ago. We agree with the Court below 
in its estimate of- the evidence of this 
ex-constable. The evidence of Jageshar, 
the plaintiff, waa disbelieved on the ground 
that he was an interested party and on 
the improbability of his having recognised 
Musammat Uraiha at Ajudhia when she 


had left the village about 1885 and the. 


plaintiff does not say that he had any 
other occasion to meet her. We must, 
therefore, accapt the finding of the Court 
below thattheplaintiff by his evidence failed 
to establish that Musammat Uraiha was alive 
after 1915. On the other hand,the Gourt below 
is not justified in presuming that she died 
necessarily seven years alter she lef the 
viliage, that is to say, after the expiry of 
seven years from the time when she was 
last heard of, No such presumption can 
be made. The presumption only is that she 
is dead at the time when the dispute arises. 
In the absence of any positive evidence on 
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-either side the case must. be disposed of 


on the basis of buden of proof only. The 
plaintiff has come to Court claiming -pos- 
session of the property by avoidance of the 
deed of gift executed by his uncle Gaudam 
Singh: He cannot dispossess the defendants 
without establishing his own title. He 
cannot succeed to the property without 
getting rid of the deed of gift executed by 
his uncle, who alone admittedly succeeded 
to the estate. He has failed to get it 
avoided on the ground of insanity. He 
can only avoid it by showiug that at the 
time when Gaudam Singh made the gift 
he had not succeeded to the estate but 
had only a spes successiones. In order to 
establish such a case he must establish 
that Musammat Uraiha was alive on the 23rd 
of February, 1915, and died afterwards, The 
burden of proving this lies upon him 
which he has failed to discharge, The 


'guithas been rightly dismissed and the 


appeal must accordingly be dismissed 
with costa. : 
A, Appeal dismissed, 


ALLAHABAD HIGH COURT. . 
Szoonp OIYIL APPEAL No. 281 oF-1927, 
January 17,1929. 
Present:—Mr. Justice Mukerji. 
CHHEDA LAL AND oTHERS—DEFENDANTS 
—APPELLANTS 
versus 
GHUALM ABBAS AND ANOTHER— 
PrAINTIFES— RESPONDENTS. 

Limitation Act (IX of 1908) s. 19—Acknowledg- 
ment of mortgage, essentials of—Constructiun of ad~ 
mission, 

An acknowledgment to be good should bea con- 
scious acknowledgment of liability. It should signify 
to the mind of the person making the statement that 
the maker of the statement thinks and believes that 
he is liable atthe date of the making of the atate- 
ment. . 

Sham Devi v. Bhagwat Dayal (1), referred to. 

In a plaint it was alleged as follows: "the land 
aforesaid isin possessory mortgage with defendants 
Nos. 1 to 3 under a deed executed by............... in 
favour of........... dated.............". In the written 
statement the defendants admitted this statement 
contained in the plaint : 

Held, that the admission in the written state- 
ment was a sufficient acknowledgment of the ex- 
istence of the mortgage and the liability tobe re- 
deemed within the meaning of 5.19 of the Limita- 
tion Act. 

Second appeal from a decree of the 
District Judge, Budaun, dáted the 21st of 


August, 1926, à 
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Mr. Baleshwari Prasad, for the Appel- 
lante. 
Mr. M. A. Aziz, for the Respondents. 
JUDGMENT.—The only 
urged before me isthat the lower Courts 
were wrong in holding that the defendant 
acknowledged the subsistence of the mort- 
gage and their liability to be redeemed 
within the meaning ofs, l9 of the Limita 
tion Act.- 
It appears that the mortgage sought to 
be redeemed was madeon 30th January, 
- 1864. A suit forredemption was brought 
by certain persons against the present 
appellants in 1904. The written statement 
filed by the defendant-appellants has been 
put in the record of this case and it was on 
. foot of that written statement that the 
learned Judges in the Court below held that 
there was a good acknowledgment on the 
part of the defendants. To- satisfy myself 
in the matter, I sent fortherecord of the 
previous litigation and now the plaint and 
the written statement are both before me, 
The plaintiffs of. the suit of 19,4 stated in 
para. 2 of the plaint as follows. '* The land 
aforesaid (described in para. 1 of the plaint) 
is in possessory mortgage with the defend- 
ants Nos,1 to 3 undera deed executed by 
ersen ID favour of... . and dated 
Tbis statement was admitted by 
the present appellants by para. 2 of the 
“written statement. Ihave gone through 
the entire written statement and J have 
found nothing therein, from which I eould 
infer that it was ever the intention of the 
defendants to deny the mortgage. That 
being the case, there can possibly, beno 
reason. to suggest that the admission of 
correctness contained in the written state- 
ment, of the - statement made in thé plaint 
in para. 2 was nota clear admission of 
what was stated in the plaint, viz, . the 
‘defendants were in possession as mort- 
gagees. 
lt was contended on behalf of the appel- 
lents that an acknowleogment to be good 
must be a conscious acknowledgment of 
the fact. that the defendants were liable to 
. be redeemed. A case decided by myself, 
vie. Sham Devi v. Bhagwat Dayal (1) has 
been cited before me. 1 accept ae good law 
what 1 stated in that case viz:— - 


. " An acknowledgment to be good should- 
be a conscious acknowledgment of liability, - 


It should signify to the mindof the person 


making the statement that the maker of the 


statement thinks and believes that he is 


-D 85 Ind. Oas, 584; L. R. 6 A, 139 Oiv; ALR. 
4030 All. 358. 
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liable to be redeemed at the date of tlie 
making of the statement.” 


I agree with the Courts below that such 


an acknowledgment exists in this case. 

The result is that the appeal fails and it 
is hereby dismissed with costs. 

A. i Appeal dismissed 


——À— 


ALLAHABAD HIGH COURT. 

Szoonp Civit, Appeau No. 117 or 1929. 

February 25, 1929, . 
Present: —Mr. Justice Ashworth, 
KHUDA BAKSH— DEFENDANT— 
APPELLANT | 
, versus 
Pandit JAI SHANKAR AND OTHERS— 
PLAINTI FFS— RESFONDENTS. 

Burial grownd—Burial of dead body in village 
site without zemindars’ consent—Zemindars' right to 
get dead body removed—Acquiescence of agent—Grant 
of house to faqir whether implies right to burial on 
Wc oe tale of a villege are entitled to the 
demolition of a tomb which has been erected and 


the removal of dead body which has been buried ' 


on the village site without their consent. 

An agent's acquiescence cannot be pleaded where 
the other party knows that the agent has no author- 
ity to acquiesce. es f 

The mere fact that a house is given to a family 
of fagirs to live in does not entitle the granteesto use 
the courtyard ortbe land adjoining the house for 
the burial of the members of their family. 


' Second appeal from a decree of the 
Additional Subordinate Judge, Agra, dated 
the 9th of November, 1928. 

Mr. M. A. Aziz, for the Appellant. 


- JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff- 
respondents as zemindars of a village for 
the removal of a dead body from certain 


land against the defendant-appellant. It - 


appears that the father of the appellant 
had a house in the village and used to sit 
on a bit of a vacant land in front ofit. He 
expressed a desire to his son that he should 
be buried there, and the son did bury him 
there during the absence from the village of 
the zemindars. This suitwas resisted on the 
ground that the place where the grave 
was made waswithin the area of the site 
grantedin the abadi to the defendants 
father, and that inany casethezemindars had 
acquiesced in the making of the grave and 
the burial, their present ‘suit being dictated 
by some disagreement which had ‘subse- 
quently arisen. Both the Courts have 
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found that the land was vacant. land and 
not subject to any title of the defendant. 
They have also found that there was no 
acquiescence on the part of the zemindars 
even iftheir servants stood by and allowed 
the grave to be made. À 

Various pleas are taken in the memo- 
randum of appeal. Itis urged that de- 
molitionof a tomb two or three months 
after the burial of-a personin it should in 
no way be allowed. This plea is obviously 
bad. Ifthe zemindars, who are paramount 
owners of a village, cannot interfere to get 
ridofa grave made without their know- 
ledge as soon as they come to know of 
it, village sites might be converted into 
grave-yards with great injury to the 
residents, 

A second plea is that the fact of two ser- 
vants of the zemindars not having interfered 
and indeed, it is said, having supplied brieka 
amounted, to acquiescence by the zemindars. 
Itis sufficient to say that the defendants 
could not have believed these servants to 
be acting within the scope of their duties 
in standing by and not objecting. An 
agent's acquiescencecannot be pleaded when 
the other party knows that he has. not 

- authority to acquiesce. In any case it is 
clear thatthe making ofa grave would 
be such an unusual incident that it would 
not fall within the apparent scopeof a 
servant's duties to express acquiescence or 
the reverse. 

Another point taken is thatthe appel- 
lant’s family being faqirs it would be quite 
proper for them to use their courtyard 
or land adjoining their hcuse for the burial 
of the members of theirfamily. This plea 

eapparently meansthat ifa house is given 
toa fagirte live in, the grant must be pre- 
sumed toestend to granting the land for 
usa for burial. This is untenable on the 
face of it, andin this case it was not even 
proved that the land was granted to the 
defendant for any purpose. 

Another plea taken is that certain ques- 
tions were wrongly disallowed. The ques- 

- tions were designed to preve a wrong 
motive on the part of the plaintiffs in 
bringing the suit, The motive which in- 
ducesa man to insist on his rights is im- 
material. 

For the above reasons there is no force in 
this appeal and is dismissed. 

A, Appeal dismissed. 

[4 


KALLU SHAH v. MOHAMMAD EHSANULLAS, 


629 


ALLAHABAD HIGH COURT. 
Szoonp Civit, ÀpPPBAL No. 593 or 1927. 
January 17.1929, 
Present:—Mr. Justice Dalal. 
KALLU SHAH AND OTHERS—PLAINTIFFS— 

. APPELLANTS 


versus 
MOHAMMAD XHSANULLAH AND 
OTHEERS—DEFFRNDANTR— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 120— 
Declaratory suit—Limitation—Cause of  action— 
Denial of title in written statement. 
- A suit for declaration of title to land must be 
brought within six years of the cause of action 
unless there has been a fresh invasion of the 
plaintiff's tight giving him a fresh cause of action, 
Akbar Khan v. Turaban (1), Sheopher Singh v. Deo 
Narayan Singh (2), Rahmatullah v. Shamsuddin 
(3)and Allah Jilaiv. Umrao Hussain (4), referred 


to. 2 

` A denial of title in the written statement cannot 
save from limitation a suit for declaration of title 
which is otherwise barred, as Courts are not con- 
cerned with causes of action arising subsequent to 
the filing of the suit. i 


Second appeal from a decree of the 
District Judge, Budaun, dated the 15th of 
December, 1926. 

Mr. Mushtaq Ahmad, for the Appellants, 

. Mr. M. A. Aziz, for the Respondents. 


JUDGMENT.—The  pleintiffs sued 
for a declaration that they were the 
owners in possession of 175 sehams out 
of 600 sehams in a certain zemindari 
property. The trial Court held that 
the plaintiffs were owners of 121 sehams 
of which the plaintiffs Nos. 1 to G6 owned 67 
and the plaintiffs Nos..7 to 12, 54. 
The suit of the plaintiffs Nos. 7 to 12 
was decreed. Thesuit of theplaintiffs Nos. 1 
to 6 was dismissed on the ground that a suit 
for declaration was time-barred under Art. 
1800f the Limitation Act, because on the 
22nd of Ostober, 1896 a Settlement Officer's 
Court held that these plaintiffs were not 
entitled to the share claimed by them. 
These plaintitis thereupon appealed to the . 
District Judge and on failure they have 
come here in second appeal. The law on the 
subject has been clearly stated in several 
Bench rulings of this Court, particularly in 
the case of Akbar Khan v. Turaban (1). 
There is a Single Judge ruling in. Sheopher 
Singh v. Deo Narayan Singh (2) in which 
the law on the subject has been explained 
with care by Chamier, J. I was also referred 
by the appellants’ Counsel to the cases of 
Rahmatullah v. Shams-ud-din (3) and Allah 


(1) 1 Ind. Cas. 557; 5 A. L. J. 131; 9314. 9, A. W.N, 
(1908) 252; 4 M. L. T. 444. 5 
-(2) 17 Ind. Oas. 675; 10 A. L. J. 413. 
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Jilai v. Umrao Hussain (4). All these rul- 
ings agree in holding that a suit for de- 
claration must be brought within six years 
of the cause of action unless there has been 
afresh invasion of the plaintiff's right giv- 
ing him a fresh cause of action. In the 
present case there was the main cause of 
action on 22nd October, 1596, and a suit for 
declaration is clearly barred counting limi- 
tation from that date. It was alleged in the 
plaint that the cause of action arose on 28th 
January, 1926, the date on which the de- 
fendants made a denial of the plaintiffs’ 
right. All these paras 8, 9 and 10 of 
the plaint relating to this cause of action 
were denied in the written statement. There 
is no evidence whatsoever that any such 
cause of action accrued to the plaintiffs. 
Obviously the cause of action has been in- 
vented in order to overcome the bar of limi- 
tation. Itwas argued that in the written 
statement the defendants denied the title of 
the plaintiffs Nos. 1 to 6 and thereby a cause 
of action arose. This Court, however, is not 
concerned with a cause of action arising 
subsequent to the filing of the suit. I hold 
that thers was no fresh cause of action or 
fresh invasion of the plaintiffs’ right sub- 
sequent to 1896 so as to afford to the plaint- 
iffs Nos. 1 to 6 afresh period of limitation. 
This appeal is dismissed with costs. 
A. Appeal dismissed 


(4) 24 Ind. Oas. 535; 36 A. 492; 12 A. L, J, 810. 


ALLAHABAD HIGH COURT. 
' FULL BENCH. : 

MisOELLANEUUS OasE No, 1254 or 1927. 
1 April 24, 1925. 

Present: —Mr. Justice Boys, Mr. 
Justice Kendall and Mr. Justice Sen. 
MIYAN BUX 
versus 
Masammat BODHIYA. 

Paper Currency Act (X of 1928), s. 25—Promissory 
note payable to bearer on demand, validity of—Suit 
on original obligation—Admissibility of note in evi- 
dence—Contract Act (IX of 1872), s. 28—Evidence Act 
(I of 1872), s. 91. 

A promissory note payable on demand to the 
bearer is in a form forbidden by law as it con- 
travenes the provisions of s. 25 of the Paper 
Currency Act,and cannot form the basis of a suit. 
[p. 635, col. 1.] 

The holder of such a note can, however, sue on 
the basis of any obligation whether antecedent to 
or arising simultaneously with the execution of the 
note, indepsndently of the execution of the note. 


d. 
 Skeanmuganatha Chettiar v. Srinivasa Atyar (2), 
Chidambaram Chetfiar v. Ayyasami Thevan (3), 
Jyachimuthu Chetty v. Andieppa Pillai (4) and 
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Natarajulu Naicker v. Subramaniam Chetiyar (5), 
referred to; 

Where there is other evidence outside the pro- 
missory note ofthe obligation sued upon, the pro- 
missory note in question is admissible as evidence to 
be read in conjunction with that other evidence to 
arrive at a decision as to whether the independent 
obligation is proved. “But where there is no other 
evidence, while the promissory note is stil admis- 
sible in evidence there can be noedecree on the basi 
of it alone. [p. 633, eol. 1.] . 

Reference from the Munsif of Fatehpur 
under O. XLVI, r.1 of the Code of Civil 
Procedure in Suit Nos. 310 and 350 of 

1927. ‘ 
JUDGMENT OF THE 
FULL BENCH. 

Boys, J. (Kendall, J. concurring).— 
This is a reference by the Munsif of 
Fatehpur under O. XLVI, r. 1. He has 
referred two suits, one No. 350 and one 
No. 310. The Munsif himself states that in 
Suit No. 350 an appeal will lie, and there 
is, therefore, no power in him to make the 
reference. But in Suit No. 310 no appeal 
lies, and it was open to him to make the 
reference, and we have to entertain it. 
Notices have been served on the parties and 
nobody appears. 

The learned Munsif states the question 
referred as follows :— i 
'* Whether a promissory note made 
payable to bearer on demand offends 
(against) the provisions of s. 25 of the 
Indian Paper Ourrency Act X of 1923"? 

“Tg such a promissory note void and 
inadmissible in evidence and cannot be 
the basis of a claim in any Court of Law”? 

He states that promissory notes payable 
to bearer on demand are a common form 
of promissory note occurring in the District 
of Fatehpur, and that '*at least'about 100" 
of such promissory notes are the basis of 
suits pending in his Court. 

The promissory note in question, after 
reciting thatthe executant has taken a 
certain sum in cash from one Mohammad 
Bakhsh, continues :—'' Indul-talab dain ko 
ya hamil ko ya unke hukm par mai sud 
bashart do rupyia saikra mahwari ta roz 
wasul ada karunga." This, though not 
grammatically worded, is in plain terms a 
promissory note payable on demand to the 
lender or the bearer or to order. 

The questions propounded by the Munsif 
can best be answered by separating them 
into four questions :— : . 

(1)-Is the promissory note in question 
forbidden by law? f ; 

(2) Ifthe promissory nete is forbidden by 
law, can it form the basis of a suit? 

(3) Ifthe promissory note cannot form 
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the basis ofa suit, can the obligation, as 
existing, independently of the promis- 
sory note, be sued upon (if any such 
obligation exists, a question to be determin- 
ed on the facts of the case)? | 

(4) Is the promissory. note admissible 
in evidence, and if 80, for what purpose and 
to what extent? 

The Indian Paper Ourrency Act} X of 


1923, s. 25 says: 
* No peraon.,........... shall draw ete ,........ ; 
any....promissory note............... for the pay- 


ment of money payable to bearer on de-* 
mand". 

First question.—Is the promissory note in 
question forbidden by law? 

There can be no doubt but that this 
document is a promissory note, see 
Act XXVI of 1881 (Negotiable Instru- 
ments Act), ks. 4, It is an instruction in 
writing (not being a Bank note or currency 
note) containing an unconditional under- 
taking to pay a certain sum to a certain 
person or to the order of that person orto 
bearer. It also clearly contains a term 
rendering the executant liable to pay the 
amount specified in it to the bearer on 
demand. As such it is forbidden by s. 25 
of Act X of 1923. The only exception to 
the prohibition contained in s, 25 is to 
be found in the proviso where such a 
document is drawn on a banker, shroff or 
agent by the customer or a constituent of 
the drawer in respect of deposits of 
money in the hands of such persons, 
etc. This document was not so drawn, 
and, therefore, the benefit of that exception 
does not enure to it. 

type of promissory note payable to bearer 
e Li . 
on demand permitted by law is a pro- 
missory note drawn by Government. 
Such a promissory note is provided for 
in s.3 of Act Xof 1923, and they are 
described therein as currency notes. Such 
promissory notes s. 25 of Act X of 1993 
does not forbid, for they are not drawn by 
any "person". The promissory note in 
question is, therefore, clearly forbidden 
by law. The learned Munsif was himself 
quite clear upon this point, and in his 
order of reference to this Oourt has 
stated the case very clearly. I answer 
his reference on this point in the affirma- 
tive. The promissory note is contrary 
to law: ` 

Second question.—If the promissory note 
is forbidden by law, can it form the basis 
of ʻa suit? * 

Section 10 of the Contract 


Act enacts as 
follo ws:—= ii : 
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The only other * 


DX 031 
"All agreements are contracts if they 


are made............... fora lawful considera- 


tion and with a lawful object, and are 
not hereby expressly declared to be void.” 

In this case there can be no question 
but that the object of the contraet was 
lawful. The objectof the borrower was 
to secure the loan to him of a sum of 
money. The object of the lender wag 
to secure to himself the repayment of 


‘that money at a certain rate of interest, 


there was clearly nothing unlawful in 
the object of either party. Was then the con- 
sideration lawful? As the matter presents it- 
self to me, the consideration received by the 
borrower was asum of money, and in that 
consideration there was clearly nothing 
unlawful. But the consideration received 
by the lender was a promissory note of 
a certain description. There is nothing 
to show that he would have accepted a pro- 
missory note in any other form. Ifhe were 
asked "what consideration did you receive 
when you lent your debtor that sum of 
money?” what reply could he give other 
than “Ireceived this promissory note,” 
Now, the promissory note I have already 
held to be in a form forbidden by law, 
In other words, the consideration received 


.by the lender was an unlawful considera- 


tion. Section 23 of the Contract Act ex- 
pressly declares that the consideration of 
an agreement is lawful unless it is for- 
bidden by law. This leads us to the 
clear result that the agreement between the, 
parties was void. The plaintiff cannot,there- 
fore, sue on the basis of that agreement. 
Third question: If the promissory note 
cannot form the basisof a suit, can the 
obligation, as existing independently of the 
promissory note, be sued upon (if any auch 
obligation exists, a question to be deter- 
mined on the facts of the case)? : : 
It has sometimes been suggested that 
there may be some difference in the 
answers to be given to this question 
dependent upon whether the obligation 
in regard to which the promissory note 
purported to be executed was an obliga- 
tion existing antecedent to the promis- 
sory note (e, g., where the amount of the 
promissory note represented the balance . 
due or part of the balance dueon a run- 
ning account) or whether it came: in- 
to existence simultaneously with the 
promissory note (e, g. where the taking of 
a loan was the occasion of the exe. 
cution of the promissory . note) In 
Hidayat Ali Beg v. Nga Kyaing (1) the 
(1) 24 Ind, Cas, 721; U, B. R, (1914) II, 13, 
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conclusion was approved that "where & 
loan exists independently of the bill or 
note, that is, where a promissory note is 
executed for a debt which already exists, 
the plaintiff can succeed on the original 
- consideration.” -In that case no question 
: arose as to whether plaintiff could sue on 
an obligation which came into being 
simultaneously with the execution of the 
promissory note. But the question wes 
- specifically considered in Skanmuganatha 
Chettiar v. Srinivasa - Aiyar (2). There 
Mr. Justice Abdur Rahim said:— 

"Where there exists an antecedent debt 
“and a promissory note is executed for 
such a debt, a suit on the promissory 
note failing, an action on the debt would 
lie. The whole contention is that because 
the advance of money and the execution 
. of the promissory note were simultaneous, 
a suit would lie only on the promissory 
note and not on the debt evidenced by 
it. There seems to be nothing in reason 
in support of such a distinction.” 


laleo find myself unable to find any. 


basis for such a distinction. The answer 
could not possibly be made to depend 
upon sworn testimony as to whether the 
cash consideration passed a. month, a 
week, an hour, or five minutes: before 
the note was executed or exactly simultaneo- 
‘usly with the affixing of the signature 
to the note. The 
-considered is, not whether the obligation 
existed prior to the execution of the pro- 
. Missory note or came into existence 
-Simultaneously with the creation of the 
promissory note, but whether, ignoring 
the existence of the promissory note al- 
together, there is evidence, admissible 
evidence, of an obligation. The problem 
has been stated, and in my view correctly 
in Chidambaram Chettiar v. Ayyasami 
Thevan (3) in. which Mr. Justice Oldfiled 
used the phrase:—’Whether there was 
any obligation apart from the note”; 
and Mr. Justice Krishnan “If there is 
an obligation apart from one under the 
note itself it may clearly be enforced.” 

For instance, where the plaintiff can 
‘prove that on a balance of account sum 
is due to him he can sue on that obligation 
ignoring the fact that in regard 
to it or part of it an unlawful pro- 
missory note was executed. Similarly, 


(2) 35 Ind. Cas. 219; (1916) 2 M. W. N. 14; 31M. L. J. 
138; 4 L. W. 27; 20 M. L. T. 172; 40 M. 727, 

(3) 36 Ind. Oas. 741; 40 M. 585; 31 M.L. J. 401; 
MO) 2M, W.N. 210; 4L, W. 261; 80 M. L T. 
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if he has evidence, whether oralor other- 
wise, independent of the promissory note, 
that he made a loan of a sum of money 


.to the defendant on the condition that the 


money would be re-paid on demand with 
certain interest, he can sue on that obliga- 
tionignoring the existence of the promis- 
sory note. Nor in this latter case can it be 


.gaid that s. 91 of the Evidence Act will 


stand in his way. -The terms of no 'con- 
tract” have in this case been reduced to the 


“form of adocument, for, ex hypothesi, the 
. agreement embodied in the promissory 


note was not enforceable by Jaw and was, 
Nor without 
unduly straining language, could the trans- 


- action be described as “‘a disposition of pro- 


perty". Hu" i 
The three cases- to which reference has 
already been made, and aleo the cases of Na- 


1 chimuthu Chetty v Andiappa Pillai (4) and 
. Natarajulu Naickrv. Subramaniam Chettiar 


(5) which are discussed in the judgment of 
my learned brother, are ample authority, 
if authority be necessary forthe proposi-. 
tion that an obligation which exists and 
as to which there is evidence independent 
of the promissory note, can form the basis 
of a suit despite the fact that the promissory 
note isin an unlawful form and cannot 
form the basis ofa suit. 

The question whether any obligation 
exists apart from the note is a question 
the answer to which must of course depend 
on the facts of the eaae'and will be deter- 
mined by the trial Court. 

In one of the cases, Skanmuganatha Chet- 
tier v. Srinivasa Aiyar (2), it was said:— 

"It may be open to the parties to show 
that it was intended that the debt should : 
become merged in the negotiable instrument 
executed for it. But nosuch case was sought 
to be made here". 

In other words, it was suggested that 
there might in some cases be room for 
an issue as to whether the independent 
obligation was merged in the obligation 
under the promissory note, but it is 
difficult to see how an obligation inde- 
pendently existing could be merged in an 
agreement which has been held to bean 


‘unlawful agreement and, therefore, void. - 


Fourth question:—Is the promissory note 
evidence, and, if so, for 
what purpose and to what extent? . et 
In only two of the cases shove referred to 
(4) 42 Ind. Cas. 706; (1917) M. W. N. 778, 6 L. W, 


630. 
(5) 69 Ind. Cas. 939; 45 M.°778 at p. 783; (1922) M, 
= N. 450; A. I. R. 1922 Mad. 181; 16 L. W. 705; 34 


L. J. 695 
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was the question of admissibility in evi- 
dence adverted to. It appears to me in- 
cumbent- on us to answer this reference 
not only by saying whether the document 
is admissible or not in evidence but also 
to indicate to what extent and for what 
purpose it is admissible, if admissible at 
al. In Nachimuthu Chetty v. Andiappa 
Pillai (4) Mr. Justice Spencer and Mr. 
Justice Krishnan said:—. 

"We may observe that there is nothing 
in law to prevent a note offending against 
s. 26 (Act II of 1910) being admitted 
in evidence as an acknowledgment". 

And again the same Judge, Mr. Justice 
Spencer, sitting with Mr. Justice Deva- 
doss in Natarajulu Naicker v. Subrama- 
niam, Chettyar (5) said:— 

“The real consideration for the hy potheca- 
iion bonds is the first defendant's in- 
debtedness ascertained upon settlement of 
accounts of which the promissory notes are 
evidence and the liability for the debts will 
remain even if the notes are unenforceable... 
extends. "There is no provision of law making 
promissory notes ina prohibited form in- 
admissible in evidence ......... ..... .. They 
are admissible in evidence as acknowledg- 
ments." 


It may be open' to question whether it is 
desireable as a matter of public policy 
that a document which is in a form ex- 
pressly prohibited by law should be ad- 
missible for any purpose whatever but 
1 also am unable to find aay express 
provision of the law altogether prohibit- 
ing admission in evidence of a document 
such as the promissory note in question. 
I do not, therefore, feel justified in holding 
that the document is inadmissible in evi- 
dence. f 


Where there is other evidence, oral or 
documentary of the obligation, I find no 
reason for holding that the promissory note 
properly proved is not admissible and the 
fact of its having been written must be 
weighed with the other evidence to arrive 
at a determination whether any obliga- 
tion existing independently of the exe- 
cution of the promissory note is proved. 
It may be noted here that this pro- 
position does, where the arising of the 
debt is simultaneous or practically 
simultaneous with the execution of the docu- 
ment, seem to go very near allowing proof 
of the obligation or part at least of the 
obligation oreated by the nole; but that is 
only because, being simultaneous, the obli- 
gation independent ef and the obligation 
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purporting to becreated by the promissory 
note must obviously be nearly or wholly 
identical. But the obligation which is 
being proved is nevertheless the independ- 
ent obligation. : 

. Where there is no such other evidence, 
for instance, where a son finds a promissory 
note among his deceased father's papers 
and though ableto prove the : handwriting 
of the executant has nof other evidence 
as to the circumstances in which it came 
to be written, then, while the promissory 
note is still inlaw admissible in evidence 
there can be no decree on the basis of it 
alone, 

There is no legitimate distinction bet- 
ween the recital in the document (ifin faet 
there be -such a recital) that the execut- 
ant had received a certain sum of money 
‘and any other statement in the document 
as to the conditions under which the money 
was taken, e. g., the promise to pay and the 
rate of interest, all such statements are 
equally “facts”. 

To give a decree on the basis of those 
statements alone would be to give a decree 
on the basis of the execution of the 
document and that cannot, as already 
stated, be done. 

I would return the following answers,— 
: (1) Thepromissory note in question is 
in a form forbidden by law. ` . 

(2) The promissory note in question 
cannot form the basis of a suit. 

(3) The plaintiff can sue on the basis : 
of any obligation, whether antecedent to or 
arising simultaneously with the execu- 


-- tion of the promissory note, independently 


of the execution of the promissory note. 
~ (4) Wher’ there is other evidence 
outside the promissory note of the obliga- 
tion sued upon, the promissory note in 
question is admissible as evidence to be 
read in conjunction with that other 
evidence to arrive at a decision 
as to whether the independent obliga- 
tion is proved. Where there is no 
other evidence, while the promissory note 
ig atill admissible in evidence, there can be 
no decree on the basis of it alone, 
^ Sen, J.—This is a matter which comes 
up on a reference by the learned Munsif of 
Fatehpur under s.113 of the Oode of 
Civil Procedure. The powers of the 
“subordinate judiciary to make are‘:rence 
for the opinion of the High Court are 
, hedged in by certain conditions and 
limitations which are to be foundin O, 
XLVI, r. l of the Code of Civil Procedure, 
A right of reference is undamentally 
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different from a right of appeal. The 
former vests in the Court, and the latter 
vests in the suitor. This Court cannot 
entertain a reference froma subordinate 
civil tribunal unless certain requisite 
conditions are fulfilled and it is necessary 
that .the reference should be made in a 
pending suit or appeal arising out of a suit 
in which no appeal or. further appeal is 
permissible, and that it should relate to a 
question of law on whichthe Court making 
the reference has a reasonable doubt. 

The reference has been made ip two 
cases, Nos. 380 and 310. In Suit No. 850 the 
reference is clearly untenable because the 
decision in the said suit is open to appeal. 
In Suit No. 310 there is no right of appeal 
and the questions formulated are clearly 


questions of law. But the orderof reference. 


does not clearly indicate that the learned 
Munsif entertained any reasonable doubts 
as to the solution of these questions. On 
twoout of the three points raised, he has 
stated hisopinion without any hesitation. 
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accept, make or issue'any Bill of Exchange, 
hundi, promissory note or engagement for 
the payment of money payable to bearer on 
demand, or borrow, owe or take up any 
sum orsums of moneyon the bills,hundis or 
notes payable to bearer on demand of any 
such person". 

Section 26 of the Act provides that the 
making of an instrument in contravention 
of the provisions s. 25 of of .the Paper 
Currency Act is an offence and a penalty 
has been imposed for the transgression. . 

The objective of the Act is to secure for 
the Orown a monopoly for the issue and 
circulation of currency notes which are in 
form of promissory notes payable to bearer 
on demand. The only exception engrafted. 
is contained in the proviso which is for the 
benefit of persons named therein and the 
plaintiff in the present action cannot take 
shelter under the proviso. . 

The general provisions of the Negotiable 
Instruments Act cannot be treated as an 
indieation of an intention on the part of the 


On the third point,as to the admissibility / Lagislature to legalise an instrument upon: 


of the document in controversy 
does not state that he has any reasonable 
doubts. The jurisdiction , of this 
Court in the matter of a reference 
under 8. 113 being of avery limited 
character, all the circumstances must be 
brought out clearly to attract the jurisdic- 
tion of this Court. I was inelined to hold 


that the reference did not fulfil 
the conditions required. by law 
but since my learned colleagues 


are of opinion that from the general tenor 
of the statement submitted by the Munsif, 
it may be inferred that thee Munsif did 
entertain reasonable doubts onthe ques- 
tions raised by him, I would out of 
deference to their opinion preceed to deal 
with the reference without being too 
technieal and without any further canvas-, 
sing about its form and outer trappings, 

The suit which has given rise to thisrefer- 
ence was brought on a promissory note, the 
terms of which need not be reproduced in 
detail. But it was a promissory note 
payable on demand to the lender or the 
pearer orto order. It answers the defini- 
tion of a promissory note given in 
8.4 of the Negotiable Instruments Act 
(XXVI of 1581). It has been provided 
ins. 1 that nothing in this Act affects 
the Indian Paper Ourrency Act, s. 25,” 

The Paper Ourrency Act now in force 
is Act X of 1923 s. 25 of which 
provides.. . "e i : 

“No person in British India shall draw, 


he; which an interdict has been placed by the 


intervention of a Special Statute. Again, s. 
120 of the negotiable instruments Act can- 
not be construed to include the payee of- 
the Negotiable Instrument payable to 
bearer under the head of “‘a holder in due 
course". 
The promissory note clearly contravenes- 
the provision of s. 25 of ActX of 1923, 
Under 58. 23 of the Indian Contract 
Act “every agreement of which the object 
or consideration is unlawful is void”. The 
promissory note being the consideration or 
the object of an agreement to the lender and 
being clearly forbidden by law, I would hold 
thatit offends against the provision of s. 23 of 
the Indian Contract Act. I would further 
hold that the promissory note, being for- 
bidden by law, cannotform the basis of a suit, 
It is outside the scope of the present 
reference to;determine whether the plaint- 
iff can maintain a claim against the debtor 
founded upon an obligation independent 
of the promissory note. ; 
The admissibility of a document and its 
enforceability are distinct matters and need 
not stand or fall together. In the absence 
of a clear statutory bar againstits admis- 
sibility as has been provided for in special 
matters by 8.49 of theIndian Registration 


‘Act or 8.39 of the Indian Stamp Act, the 


document must, be held to be admissible in 
evidence for whatever it may be worth. 
Ssction 91 of the Indian Evidence Act does 
not impose any bar, because an agreement 
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which is not enforeeable in law as the 
promissory note in the present instance is, 
cannot be covered by the word “contract”. 
Moreover,the document itself is the primary 
evidence of its contents. 

It is outside the scope of this reference to 
determine what is the evidentiary value of 
this document, It would be unwise to 
attempt to fetter the judgment of the Court 
below by laying down any adventitious or 
artificial canons regulating or affecting its 
weight, scope or credibility. I do not, 
therefore, consider it necessary to deter- 
mine whether the instrument can by itself 
and without any corroboration, justify a 
decree in plaintiff's favour. Equally it is 
undesirable to deal with the questions 
whether the promissory note should be 
treated as an acknowledgment of liability, 
as evidence of an implied promise to pay 
or as supporting an independent obligation. 

By the Court.—The orderof the Court 
is that the following.answers be returned 
to the learned Munsif:— 

(1. The promissory note in question is 
in a form forbidden by law. 

(2). The promissory note in question 
connot form the basis of a suit. 

(3). The plaintiff can sue on the basis of 
any obligation whether antecedent to or 
arising simultaneously. with the execution of 
the promissory note, independently of the 
execution of the promissory note. 

(4). Where there is other evidence 
outside- the promissory note of the obliga- 
tion sued upon, the promissory note in 
question is admissible as evidence to be 
read in conjunction with that other evi- 
dence to arrive at a decision as to whether 
the independent obligation is proved. 
Where there is no other evidence, while 
the promissery note is still admissible in 
evidence there can be no decree on the 
basis of its alone. 

A. Reference answered. 


— — 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 168 oF 1926. 
A E December 10, 1928. 
Present :—Mr. Justice Boys and 
Mr. Justice King. 
RAM RAJ SINGH AND oTHERS— 
PLAINTIFFS— APPELLANTS 
versus - 
LACHMI SINGH AND oTHERS— 
DEFENDANTS — RESPONDENTS, 
Co-sharers—Mortgage by fo-sharer—Escheat of 
occupancy holding—Mortgagor's right to take peace- 
ful possession—Morigagee's right to evict mortgagor. 
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A co-sharer ina zemindari who mortgages with 
possession allhis rights to another co-sharer does 
not thereby cease to be a co-sharer and lose hia 
right.to obtain and keep peaceful possession of 
occupancy holdings which fall vacant. [p. 636, col, 1.] 


Second appeal from a decree of the 
District Judge, Ghazipur, dated the 9th 
of September, 1925. 

Mr. P. L. Banerji, for Mr, Ambica Prasad 
Dube, for the Appellants 

Mr. Uma Shankar Bajpai, (for Mr, G. S. 
Pathak), for the Respondents, 


JUDGMENT.—This is a plaintiffs’ 
appeal in a suit for possession of a holding 
ofan occupancy tenant, one Raghunandan, 
who had died. In this case it was at first 
in dispute as to whether the plaintiffs or the 
defendants had taken possession of the 
holding, but this issue has been found 
‘as a fact in favour of the defendants. 
The history of the circumstances. in which 
the parties find themselves is very simple, 
Plaintiffs and defendants are both co-sharers 
in the mahal, ‘Prior to Raghunandan's 
death the defendants had mortgaged their 
zemindari share to the plaintiffs and theyhad 
also—it is not clear whether beforeorafter 
their mortgage to the plaintiffs—obtained 
a mortgage of his occupancy rights from 
Raghunandan. With the legality of this 
latter transaction we are not concerned 
but only with the fact that it has been 
found that priorto Raghunandan’s ‘death 
the defendants were in possession of the 
holding as mortgagees from Raghunandan. 
On Raghunandan’s death they remained 
in possession of the holding, The plaintiffg 
got a decree for their title to the holding 
from the tria} Court; they have also gota 
decree for possession. The trial Court 
was of opinion thatthe defendants, after ` 
the death of Raghunandan, were mere 
trespassers. The lower Appellate Court 
was of opinionthat they were co-sharers 
in peaceiul possession and, therefore, en- 
titled in the ordinary way to remain in 
possession, presumably as their khudkasht., 
The sole question, therefore, for decision 
in this appeal is, in what capacity were 
the defendants in possession subsequent 
to the death of Raghunandan. We have 
heard learned Counsel on both sides and 
they have both asserted their respective. 
propositions which they wish us to 
accept but neither of them has been able 
to refer us to any authorityin support of 
his particular proposition. The contention 
of the appellants that the defendants are 
mere tréspassers rests upon tha sugges- 
tion that the co-sharer-defendants when 
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they mortgaged their zemindari rights with 
possession ceased to be anything but the 
merest shadows of co-sharers, They no 
longer really were co-sharers at all. All 
their rights, of every sort and description, 
had passed to the plaintiffs. This is a 
proposition that we are not prepared to 
accept, and evenat the outset when we 
put the question to the Counsel for the 
appellants "Were the defendants after 
their mortgage still entitled to be re- 
garded as co-sharers or not"? he had to 
admit that they must be regarded still as 
co-sharers. It is manifest that the sum 
total of their rights as- co-sharers cannot 
be said to have belonged to the plaint- 
iffe merely by virtue of the mortgage. 

It has to be admitted on behalf of the 
‘appellants that all the rights of a co-sharer 
remained in the defendants except those. 
which definitely passed to the plaintiffs by 
virtue of their mortgage. For instance, 
they wouldstil have remaining in them 
‘their pre-emption rights and would be 
necessary parties in a suit for partition, 
` We are unable to see on what principle 
it can be held that they must have lost any 
right totake peaceful possession such as 
they obtained in thiscase. In fact, the cor- 
rectness of the propositions had to be, and 
was, admitted at the outset, firstly, that the 
defendants were stil co-sharers, and 
secondly, that a co-sharer is entitled to obtain 
and keep peaceful possession; but then 
this second proposition had to be further 
qualified by limiting to “a co-sharer 
who has not mortgaged allhis zemin- 
dori rights " 

It is suggested that in this case the 
plaintiffs were entitled to take possession and 
to oustthe defendants by virtue of the fact 
^ that they were in possession of the whole 
zemindari rights at the time -Raghunandan 
died. How inéquitably the proposition 
for which the defendants (?) contend might 
work may be illustrated by whatis an ex- 
treme example but is still a fair example 
indicative of the effects of the principle 
which the defendants assert. Let us sup- 
pose that the ‘plaintiffs and defendants 
have each an 8 annas share and on the lst 
of January, the defendants mortgage their 
8 annas to the plaintiffs for one year. -Let 
us next suppose that during the 12 months 
109 occupancy holdings fall vacant, in other e 
words, escheat to the zemindars. The 
defendant has to claim that the mort- 
gagee for thetime being in possession of 
the full 16 annas zemindarirights can take 
peaceful possession of all and the whole of 
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those 100 holdings and the mortgagor has 
no right to touch oneof them. At the end 
of the year on the 3lst December, the mort- 
gagor redeems the mortgage but according 
tothe defendant the one time mortgagee 
ean hold on to the whole of those 100 hold- 
ings. Forhe can say: “I acquired these 
by virtue of being a co-sharer, not neces- 
sarily in whole or if part by virtue of being 
a Mortgagee of your share. You the one 
time mortgagor cannot say which of these 


-holdings I took peaceful possession cf by 


virtue of being a cc-sharer myself and 
which you say I took possession of as 
being a mortgagee of your share.” He 
would thus beable to hold on to the whole 
ofthe 100 holdings .of which he had so 
acquired possession. This is merely an in- 


. stance of the inequitable result of the prin- 


ciple for which the defendants contend. 
We prefer the broad principle that it hav- 
ing to be admitted and being admitted that 
the plaintiff (?) as a co sharerhad not lost 
all the rights of a co-sharer it is for the 
defendant-appellants (?) to show us that he 
had lost this particular right 

We see no reason to interfere with the 
decree of the lower Appellate Oourt and 
dismiss the appeal with costa. 

A. Appeal dismissed. 


—————— 


ALLAHABAD HIGH COURT. 
Execution BECcoNp OIL Appian No. 1294 
or 192%, 

March 22, 1929. 

Present :—Mr. Justice Banerji 
and Mr. Justice King. 

GENDA MAL— JUDGMENT- DEBTOR 
— APPELLANT 
< versus . 
NARSINGH DASS—DzorEs HOLDER 
j ——R2-PONDENRT. 

Civil Procedure Code (Act V of 1908),s. 104 (2), O. 
XXI, v.92, O. XLIII—Order confirming sale—Ap- 
pellate order setting aside sale— Second appeal, 
competency of. . : 

No second appeal lies against an order in ap- 
peal setting aside an order confirming a sale under : 
O. XX1, r. 92, Civil Procedure Code. [p. 637, col. 1.) 

Execution second appeal from a decree 
of the District Judge, Saharanpur, dated 
the 2ath of April;19?8. -` 

Dr. M. L. Agarwala, for the Appellant. 

Mr.K. Verma, for the Respondent. 

JUDGMENT.—A preliminary objec- 
tion has been takew to the hearing of this 
appeal, Oertain property was advertised for 
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sale and being non-ancestral, the Civil Court 


accepted the estimate of the value of the - 


property made by the decree. holder at 
Rs. 500. Being a.revenue-paying property 
the sale was conducted by an officer of 
the Revenue Uourt, "The judgmont-debtor 
by some process unknown to law .got the 
Revenue Court to re-valde the property and 
the Tahsildar estimated the value to be 
Rs. 1,887-13 0. It is said that the decree- 
holder purchased the property. The offer 
made to him was that he should buy the 
property at the estimated price of Rs. 1887-13. 
It is also alleged that he accepted this 
offer. But curiously enough the Amin 
entered in the report about the sale a re- 
mark to the effect that the decree-holder 


had purchased the property for Rs. 1,358. - 


In due course the decree-holder objected 
to the sale which was said to have 
been held and by which he is said to 
have purchased the property, His case 
was that he had agreed to purchase the 
property at the estimated value put down 
by him and which had been accepted 
by the Civil Court, namely, Rs. 500 and, 
therefore, if the sale be held to have taken 
place as recorded by the Amin for 
Rs. 1,358 then greatloss would result to 
the decree-holder. Tbe learned Subordi- 
nate Judge under O. XXI,r. 9% dismissed 
the objection and confirmed the sale. - 

The decree-holder went up in appeal 
before the District Judge who set aside 
the sale and directed the property to be 
re-sold. It is against this order that the 
present appeal has been filed and the pre- 
liminary objection that under s.104 (2) 
ofthe Oode of Civil Procedure no second 
appeal lies against an order in appeal 
under O, XLIII of the Code. We must 
accept this contention as, in our opinion, 
the order of the Court of first instance 
‘was an order passed under O. XXI, r. 92 
of the Code of Civil Procedure and the 
appeal was an appeal under O. XLIII. 

Dr. Agarwala has asked us to treat this 
: appeal as an application for revision būt 
we cannot accept his contention, The ap- 
peal is dismissed but we make no order 
as to costs, - 

A, Appeal dismissed. 
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. ALLAHABAD HIGH COURT. 
Szoonp Orvin APemaL No 344 or 1929. 
April.10, 1929. 

Present :—Mr, Justice Bennet. 
KAILASH OHANDR JAIN-—PLAINTIFE 
—APPELLANT 

` versus - 
RAM LAL-—DRFEND«NT— RESPONDENT, 

Agra Tenaney Act (III of 1926),ss. 8 (11), 110— 
Occupancy tenant— Right to construct well om parti 
land—Proof of custom—'Imprevement', ‘tank’, ‘well’, 
meanings of. g 

An occupancy tenant is entitled to construct a 
well oneparti land adjoining his holding, even in 
the absence ofevidence of a custom entitling him 
to do so, provided that the construction does not 
cause any special damage to the zemindar. 

The word ‘improyement’ as used in the Agra Tenancy 
Act includes wells. 

Thé word ‘tank’ in s. 110 of the Agra Tenancy 
Act does not include a well, 


Second appeal from a decree of the 
Subordinate Judge, Fatehpur, dated the 
lst of December 1928.. 

Mr. Binod Behari Lal, for the Appellant. 


JUDGMENT.—This is a second 
appeal by the plaintiff whose suit has been 
dismissed by both the lower Courts. The 
factsare simple and notin dispute, The 
plaintiff is the sole zemindar of the village 
and the defendant is an occupancy tenant. 
The defendant has recently constructed a 
well close to his occupancy tenancy on 
some “parti” land. The mukhtar am of 
the plaintiff admits that the distance of the 


well from the occupancy holding is only ` 


20 paces. The plaintiff has not shown that 
he has been caused any special damage by 
the construction of this well. The only 
argument put before me on appeal, out of 
the various grounds of appeal, was that 
it was necessary for the lower Oourts to 
find that theré was a local eustom entitling 
the defendant to make the well in question, 


“and that, asa matter of fact, it was not 


necessary for the defendant to make the 
well because sufficient water could be 
obtained for irrigation of his holding, from 
a jhil, Section 110 of Act III of 1926 states 
“An ex-proprietary or occupancy tenant 
may make any improvement except 
that he may not plant trees, make 
&,tank, or ereet buildings of a perma- 
nent character unless thereis a local custom 
entitling him to do so or he has obtained 
fhe written consent of his lJand-holder. " 
It appears to me that the word “except " 
governs all the words which follow it 
to the end of the section. Therefore any 
improvement which does not come. after 
the word “except” may be-madé by an 
oeeupaney tenant, "Improvement" is defin- 
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ed im s. 3 (11) and in sub-s. (a),  Improve- 
ment" includes wells. It was argued that 
a wellis-the same as a tank, The learned 
Counsel who put forward this argument 
was unable to support it by any definition 
inany Dictionary or by any ruling or by 
any reference to the Act itself, On the 
contrary, the Act enumerates ins.3 (11) 
(a) both wells and tanks, If these two 
words were synonymous the Act would not 
.have specified them separately. Further, if 
the provisos in s. 110 had been intended to 
apply to wells as well as te tanks, the two 
"words would have been mentioned ing, 110 
just as they have been mentioned in s. 3 (11) 
(a). I consider, therefore,that there is no force 
whatever in the argument, and that it is 
`- unnecessary to preve that there is any local 


custom entitling an occupancy tenant to` 
make a well. No other ground of appeal 


was argued before me, but I may state that 
lagree with the findings of the lower 
Appellate Court generally, and I consider 
that as s. 3 (11) permits an improvement to 
be made for the benefit of the holding 
without being on the holding, there is no 
difficulty arising in the present case from 
the fact that the well has been 
made on parti land close to the occupancy 
holding. It is only in case the plaintiff 
could have shown that he suffered any 
special damage by the construction of the 
well that any cause of action could arise to 
him, He has failed to do so in the present 
case, I dismiss this appeal under Ô., XLI, 
r. 11, 
A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Orvit Revision No. 241 or 1928, 
March 1, 1929. 

Present:—Mr. Justice Dalal. 
KHOOTI AND OTRERS—DEFENDANTS 
—APPLIOANTS 
versus 

KISHORI LAL AND ANOTHER— 
PLAINTIFFS ANB DEFENDANTS— OPPOSITE 
PARTIES. 
Agra Tenancy Aet (III of 1926), ss. 182, 248, 279 
< —Buit for rent—Defence of bona fide payment to 
‘another—Question of proprietary title—Second ap- 


eal. . 
i A defence under s. 270 of the Agra Tenancy Act 
that rent was paid in good faith to a third person 
does not raise a question of proprietary title within 
the meaning of s.248 ofthe said Actsoas to give 
fise to aright to prefer a second appeal. 
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Civil revision from an ‘order of the 
District Judge, Agra, dated the lst of June, 
1928. f 


Messrs. N. P. Asthana and 8. P, Sinha, fer 
the Applicants. i 

Messrs. S. K. Dar. and B. N. Sahai (for 
Mr. G. N. Kunzru), for the Opposite 
Parties. . 

JUDGMENT,—The plaintiff Kisheri 
Lal sued certain tenants in the Ceurt of an 
Assistant Collector of the Second Class fer 
recovery of arrears of rent under s. 132 of 
the Tenancy Act. The defence was under 
8. 270 on the pleading that rent was 
paid in good faith toa third person Tikam 
Singh. As directed in that section, Tikam 
Singh was made a party to the suit, and 
the question was taken up for decision 
whether the tenant had paid rent in good 
faith to Tikam Singh. The trial Court 
held that he had, and dismissed the plaint- 
iff's suit as laid down in cl. (2) of s. 270, 
Kishori Lal plaintiff went up in appeal to 
the Collector, who held that the payment 
of rent, if any, made to Tikam Singh by the 
defendant was against past custom and 
clearly in bad faith. "Theappeal was, there- 
fore, decreed, and the tenants filed a second 
appeal under s. 243 in the Court ofthe 
District Judge on the allegation that a ques- 
tion of proprietary title had been deeided. In 
my opinion, the learned Judge was correct 
in refusing jurisdietion, No question of 
proprietary title arose as the defendants 
did not claim to be proprietors themselves. 
Their defence was the one provided for in 
8. 270 according to which, no question of 
proprietary title can be raised in the suit 
for rent, but has to be raised separately in 
& separate suit between the plaintiff and 
the intervener independently of the 
tenants. : 

This application for revision is dismissed 
with costs, : 

A. ` Application dismissed. | 
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ALLAHABAD HIGH COURT. 
Srconp O:vin APPEAL No. 2332 oF 1927. 
April 5, 1929. 


Present:—Mr. Justice Boys and Mr. Justice 
Bennet. 
PITAMBAR DAS—PLAINTIFF—ÁPPELLANT 
Versus 
PUNNA AND ANGTHE&—DREFENDANTS— 
RESPONDENTS. 


Mortgage—Successive mortgages—Suit on second 
morigage—Omission to disclose third mortgage~Sub 
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sequent. suit on third mortgage against auction-pur- 
chaser—Estoppel. 

A held three successive simple mortgages over 
a certain property. He assigned his rights under 
the second mortgage to B who brought a suit upon 
it impleading A asa pro forma defendant and claim- 
ing no relief against A. A did not disclose his third 
mortgage. The property was sold and purchased by 
C..A subsequently suedto enforce his third mort- 
gage against C: E 

Held, that A ought to have*pleaded the third mort- 
gage in the former suitand was precluded -by his 
omission inthe former suit to disclose it, from suing 
to enforce it against C. r de 


Second appeal from a decree of the 
Additional District Judge, Aligarh, dated 
the 23rd of August, 1927, confirming that 
t ane Munsif, Etah, dated the 14th of June, 

7. 

Mr. S. N. Seth, for the Appellant. 

Mr, T. A. Sherwani (for Mr. A. 
M. Khwaja), for the Respondents. 

JUDGMENT.—These two appeals 
Nos. 2352 and 2203 of 1927 are brought by 
the same appellant, Pitambar Das, against 
the orders of the Additional District Judge 
ef Aligarh, dismissing ‘his appeals. The 
facts are rather brief and are similar in the 
two cases. The facta in Appeal No, 2332 are 
as follows:—Obhedda, the father of the 
minor defendant No. 1, executed three simple 
mortgage-deeds in favour of the plaintiff as 
follows:—(1) 26th December, 1911, (2) 25th 
August, 1914, (3) 4th April, 1919. All these 
deeds were on the same property. Sub- 
sequent to the third deed the plaintiff on 


- 28th July, 1924, assigned his rights as mort- 


gagee under the second deed to one Daulat 
Ram, After this Daulat Ram brought a 
suit to enforce the second mortgage-deed 
and. he made the present plaintiff Pitambar 
Das a partyto that suit. In para. 5 ofthe 
plaintit is true that he says tbat Pitambar 
Das is enly made a pro forma defendant 
and no relief is asked for against him. 
Aecordingly Pitambar did not disclose by a 
written statement the existence ofthe third 
deed. A decree wasobtained and in execu- 


tion of that decree the property was pur-. 


chased by defendant No, 2 Munshi Ahmad 
Husain. The plaintiff has now ct 
forward tosue on his mortgage-deeds Nos. 1 
and 3. The question which we have to 


decide is-whether the plaintiff is now 


precluded from bringing this suit for sale 


` to enforce his mortgage No.3. Both the 


lower Courts have held that he is so 
presluded. It was argued that because 
the plaintiff had been made a pro forma 
defendant in the suit by Daulat Ram with 
the express proviso that no relief was 


. desired against him, therefore, it was not 


necessary for the plaintiff to disclose this 
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third mortgage, but the plaintiff must have 
been very well aware that a decree in that 
suit would be followed by an auction sale 
and that if. he did not disclose his third 
mortgage, then the 'auction-purehaser 
would not be aware of it, Accordingly in 
his present suit against the auction-pur- 
chaser, defendant No. 2, we consider that 
the plaintiff cannot succeed. It was his 
duty to have pleaded this third mortgage 
in that former suit. We may note that the 
Transfer ef Preperty Act also lays the duty 
on a vendor to disclose all matters affecting 
the titde tothe property to his vendee, and 
it was, therefore, the duty of the plaintiff 
in his sale-deed of 28th July, 1924 to 
Daulat Ram to mention this third mortgage, 
‘because the question would be of import- 
ance when Daulat Ram sued for sale on the 
*second motgage. We agree with the find- 
-ing of the lower Appellate Court, and we 
dismiss these appeals with costs. - : 
A. Appeal dismissed, 


0 — 
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ALLAHABAD HIGH COUR'T. 
SEOOND Civin APPEAL No. 906 or 1928, 
April 5,1929,  . QE 
Present:—Mr. Justice Boys and Mr. Justice 
Bennet. 
SHEO PRASAD AND ANOTHER—PLAINTIFFS 
NE . —APPELLANTS 


SUS 


i vn ver 
- BANAULLAH AND ANOTHER—DEFENDANTS 

- '. . —RESPONDENTS. 1 
. Contract Act (LX of 1872), s. 74—Agreement to aca 
cept less if paid within certain date—Provision for 
realisation of full amount, on default—Penalty, tests 


of. 

A stipulation in an agreement cannot be regarded 
asa penalty where allthat is agreed between the 
parties is that they shallrevert to the situation exist- 
ing immediately priorto: the new agreement, even 
though that may involve liability on the part of one 
of them for a sum greater than if he had carried out 
the agreement. [p. 640, col. 2.]. 

Where amortgagoragreed to receive a certain 
sum of money (which was less than the sum really 
due) in full satisfaction of the mortgage if paid within 
a certain date but .stipulated that if the amount was 
‘not paid within that date he would realise whatever 
had been remitted: » i A t 
` Held, that the stipulation for realising the. full 
amount on default of payment on the due date was not 
a penalty and was legally enforceable. [ibid] ' 

Second appeal from a decree of the 
Subordinate Judge Benares, dated the 26th 
of January, 1928, confirming that of the 
City Munsif. . : 

Mr. Harnandan Prasad, for the Appel- 
ants. Ue 


met 
v 


* 
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Mr. B. Malik, for the Respondents. 

JUDGMENT.—This was a suit for 
sale to recover the balance about Rs, 924 
dueon a mortgage. The mortgage was dated 
.the 16th June, 1915, and was for a sum of 
Rs. bulat 2 percent, per annum simple inter- 
- est. A totalamountof Rs. 1,368 had been realis- 
- ed by themortgageeup to 1924, the last pay- 
ment being an item of Rs. 500 made by the 
defendant-mortgagor on the 28thof May, 1924. 
On that date some further amount was due 
on the mortgage an amount which has 
not been so far ascertained. An agree- 
ment was arrived at between the mort- 
gagee and the mortgagor which is set out 
at the bottom of page 8 of the paper-book. 
No question has been argued before us 
that the terms embodied on the particular 
slip of paper did not constitute a binding. 
agreement, Itis translated in the paper- 
book as follows:— EE . 

“Only Rs, 300 remains to be paid out 
ofthe amount settled. You agree to pay 
it within five months, i. e, on or before 
Miti Katik Sudi Puranmasht Sambat 1981 
(llth November, 1924). If it is not paid 
as agreed, then weshall realise whatever 
has been remitted”. 

Boththe lower Courts have held that 
the provision that the mortgagor might 
revert to aclaim for the amount which 
prior to the agreement he had been claim- 
ingas due on account on the mortgage 
was a penal provision and, therefore, sub- 
ject to revision by the Court. | r 
mining whether the stipulation in this 
agreement amounted to the naming of 
a penalty or not the question should in 
my view, be looked at broadly: "What 
“wan the situation at the time between the 
parties?” It would appear that both the 
mortgagor and the mortgagee were in 
agreement that there was some amount 
due and legally recoverable upon the mort- 
gage. lt may have been and, no doubt, was 
injdispute as to what that exact sum was, but 
again manifestly it was a sum that both 
parties felt confident was more than 
Rs. 300, for otherwise the mortgagor would 
have had nothing to gain from the agree- 
ment, In order to avoid litigation on the 
point the mortgagor was prepared to pay 
Rs. 300 within five months if the mortgagee 
was prepared to waive the balance, ande 
the mortgagee was prepared to waive that 
unascertained balance if the mortgagar paid 
Rs 300 within five months. They naturally 
had to contemplate what was to happen if the 
Rs, 300 whs not paid within the stipulated 
period, They then provided that on default 
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in payment the agreement should be wiped 
out and the status' quo restored, This 
appears to usa fair representation of the 
situation. The mortgagor said "If you 
will agree to pay me so much I will 
accept it; if you do not so pay I must stand 
upon my legal rights”. It does not appear 
to us that such a stipulation can be 
regarded as a penalty. There was no 
exacting from the mortgagor anything 
more than was due to the mortgagee 
at the time the agreement was entered 
into. There isa verbal but no essential 
difference between the case where the 
mortgagee says: "If you pay within a 
certain time I will upon receipt of the 
payment remit the rest" and the case 
where he says: "I remit the rest provided 
that you pay meso much within a certain 
time; and provided that if you do not 
so pay, I will revert to the old situation”. 
It is merely a different manner of 
expressing exactly the same thing. 

We donot overlook the contention of 
the respondent based upon the opening 
words of s 74; "When a contract has 
been broken, if a sum is named in the con- 
tract as the amount to be paid in case of 
BUCH breaob..............eee the party com- 
plaining.......—......." But the words “if 
asum is named in the contract as the 
amount to be paid in case of such breach” 
must be read in the light of the words 
which follow, i. e., "any other stipulation 
by way of penalty”, This shows that there 
must be something in the nature of a 
penalty governing the earlier proposition 
also. Now if we consider the illustrations 
in which it is declared that the stipula- 
tion amounts to a penalty, we find that 
in every case some further sum is to be 
paid by the person giving the under- 
taking larger- than the amount that was 
due from him independently of the. 
agreement. It seems to us, therefore, that 
the term "'penalty" cannot be properly 
applied where all that is agreed between 
the parties is that they shall revert to 
the situation existing immediately prior 
to the new agreement, even though that 
may involve liability on the part of one 
of them for a sum greater than if he had 
earried out the agreement, g 

We would, therefore, allow the appeal 
with costs hitherto in all Courts and 
remand the case to the lower Appellate 
Qourt for disposal according to law. 

A, e Appeal allowed, 
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ALLAHABAD HIGH COURT. 
OnruINAL Mrs0BLLANROUS OASE No. 73 
oF 1929. 

March 4, 1929. 
Present;—Bir Grimwood Mears, KT., 
Chief Justice. 

GOKUL PRASAD ANB OTHERS—APPLICANTS 
versus 
EMPHROR—Obppnsite Party. 

Legal Practitioners Act (XVIII of 1879), s. 18—Re- 
fusal to accept brief against another practitioner— 
Misconduct—Criminal Procedure Code (Act V of 1898), 
s. 626—Magistrate and Advocate quondam class-fel- 
lows—Transfer. 

Men atthe bar are members ofa public profession 
and by their very calling they engage and undertake 
to actfor anybody who fulfils certain conditions. 


' Therefore, ifa client comes to them with proper 
nstruetions and prepared to pay & fair and proper 
ee, and invites them to undertake a case of a kind 
which they are accustomed to do, and they refuse, 
such refusal, amounts to professional misconduct, and 
should be punished as such, The mere fact that the 
opposite party happens to be a member of the 
Sam» profession isnot a circumstance which entitles 
them to refuse to undertake the case. 

The mere fact that the trying Magistrate was a 
olass-fellow at a distant time of the complainant, 
respondent or an Advocate inthe case, isno ground 
for transferring the case from him. 


Application unders. 526, Oriminal Pro- 
cedure Code. 


Mr. K. N Laghate, for the Applicants. 
Mr. U. S. Bajpai, Government Advo- 
cate, for the Orown. 


JUDGMENT.—This is a transfer 
application in which Gokul Prasad and 
others ask that a case now before a 
Special Magistrate, Captain Bijai Prasad 
Siaga, may be transferred to some other 
eompetent Magistrate's Court outside the 
District of Benares. 

The affidavit in support of this appli- 
cation is untrue in oneimportant respect. 
Paragraph lL runs as follows: “That the 
learned trying Magistrate was aclass-fellow 
of Babu Sahadeo Singh, Advocate, and is on 
terms of intimacy with him". The state- 
ment “on terms of intimacy with him” 
is a falsehood, The Magistrate in his 
explanation has said: “About fifteen years 
ago Babu Sahadeo Singh, Advocate, was 
‘my class-fellow fora few months. I knew 
him then very casually and after that I 
have never met (him) asa friend or intiaiate 
and have never exchanged any social visits 
as he is not known to me well". 

If a case wasto be transferred on every 
occasion on which a Magistrate fifteen 
years before had rukbed shoulders with 
somebody who was eithera complainant, 
ora respondent or an Advocate in the case, 
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the whole of the judicial work in this 
country would eome to an end. 

The learned Magistrate in his explanation 
has said “ that the real reason underlying 
this application is not any apprehension 
that the applicants will fail to receive 
justice from me, but has been done to 
harass the otherside".  - 

The incidents out of which. this case 
arises are said to have taken place on the 
9nd of November,1928,and we are now in 
the month of March and the case has not 
been concluded. i : 

“I refuse this application for transfer. A 
copy. of this order is to be sent to the 
learned Magistrate with an expression of 
my wish that he will use all reasonable 
expedition to sweep this, and apparently 
some connected cases, off his file as soon 
as he can. 

There is one other pointthat should be 
mentioned, and that arisesfroma state- 
ment contained in para. 15 of the aff- 
davit which runsas follows: "That legal 
practitioners of influence having been 
involved in the case as accused, the 
petitioners have failed to get standard (sic) 
legal assistance from the local bar”, It is 
very important that men at the bar should 
understand that they are members of a 
publie profession. That is by their very 
calling they engage and undertake to act 
for anybody who fulfils certain conditions. 
Therefore, if a client comes to them with 
proper instructions and prepared to pay a 
fair and proper fee, and invites them to 
undertake a case of a kind which they are 
accustomed to do and they refuse, such 
refusal, amounts to professional misconduct 
and should be punished as such, I should 
like this to be communicated by the Magis- 
trate to any of the members of the local bar 
who appear not to be aware ofthat rule, 
That is to say, a man at the bar has no 
right whatever to refuse acase if proper 
instructions are given and proper fees are 
tendered to him, and the work isofa class 
which he is accustomed todo, The mere 
fact that the opposite party happens to be 
a member of the same profession is nota 
circumstance which eatitles him to refuse 


to undertake the case, 


A. Order accordingly, 
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ALLAHABAD HIGH COURT. 
BgcoN» Civic APPEAL No. 762 or 1927. 
April 5, 1929. 
Present:—Mr. Justice Sulaiman and Mr. 
Justice Banerji. 
BHAGWAN SINGH—DzFENPANT— 
APPELLANT 
. versus 
Syed TASADDUQ HUSAIN AND OTRERS— 
Pratntirrs AND NAND KISHORE— 
DEFENDANT— RESPONDENTS. 


25—Transfer of Property Act (IV of 1882), s. &— 
Benami transaction—Mutation of names by consent of - 
benamidar, whether amounts to sale—Pre-emption— 
Estoppel—Estoppel against Statute. 

Mutation of names upon the admission of an osten- 
sible owner of property that heis only a benamidar 
and that the propertymay be mutated in the name 
of the realowner, is notasale within the meaning 
of 8,4 (10) ofthe Agra Preemption Act or s. 54 of 
the Transfer of Property Act and will not give rise to a 
right of pre-emption. 

There can be no estoppel contrary to a statutory 
enactment, 

Section 25 ofthe Agra Pre-emption Act does not 
by any means contemplate that aright of pre-emp-- 
tion would accrue even ifthe parties intended to sell 
the property but no registered sale-deed as required 
.bylaw has been executed. 


Second appeal from a decree of the 
Subordinate Judge, Mainpuri, dated the 
Ath of February, 1927. : 


Mr. N. P. Asthana, for the Appellant. 
Mr. M. A. Aziz, for the Respondents. 


JUDGMENT.—This is a defendant's 
‘appeal arising cut of a suit for pre-emp- 
tion. The property said to have been 
transferred is worth Rs. 2,000 but there 
is no registered sale-deed in existence, 
what happened was that in the mutation 
Court the vendor made an admiBsien that 
the property in question had been -pur- 
chased at auction years ago in* the name 
of his father, who was a benamidar for 
the defendant, and prayed that the names 
may be mutated accordingly. The Revenue 
Court has acted upon the admission so . 
made. The plaintiffs treating this as a 
sale instituted a suit for pre-emption. . Both 
the Courts below have decreed the claim. 
The finding is that the allegation that 
the previous auction-sale was a ' benami 
transaction really for the benefit of the 
transferee, is untrue and that this story. 
was devised as a cloak for concealing 
the present transaction. The lower Ap- 
pellate Court has come to the conclusion 
that on account of his admission the 
vendor is now estopped from saying that 
no valid transfer has taken place and that 
aecordingly' the plaintiff is entitled to 
treat it as a valid sale and to sue for pre- 
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emption. It is obvious that the first 
mistake which the learned Judge has made 
is in thinking that the supposed vendor 
is estopped from saying that the pro- 
perty has been sold. The admission 
whieh he made in the lower Court was 
not that the property had been sold, but 
it was that from the* very beginning it 
had- belonged to the supposed vendee. 


` -If he is to be bound by his admission it 


-would not be a case of sale at all and 
Agra Pre-emption Act (XI of 1922),ss. 4 (10), ^ 


the suit would fail automatically. Ib is 
also obvious that there can be no es- 
toppel contrary to a statutory enact- 
ment, 


In order to claim pre-emption the plaint- 


“iff must show that a sale has taken place 
.88 defined in. s, 4, sub-cl. 


(10), 4. e; 
within the meaning of s.54 of the Trans- 
Under this latter 
section the sale of a tangible property of 
the value of Rs. 100, and upwards can be 
made only by a registered instrument. 
It follows, therefore, that no valid sale 


.has taken plaee merely because the name 


of the supposed vendee has been mutated 
in place of the name of the supposed vendor. 
In theeyeofthe law no legal sale has been 
effected and, therefore, no right of pre- 
emption has accrued. j 5 
" Section 25 of the Act, which lays down 
the rule of limitation when a sale is effected 
without a registered sale-deed, obviously 
applies to cases where the sale has been 
validly effected, This can be done when 
the value of the property is less than Rs. 100. 
That section does not by any meanscon- 
template that a right of pre-emption would 
accrue even if the parties intended to sell 
the property but no registered sale-deed as 
required by law has been executed. We 
accordingly allow this appeal and setting 
aside the-decrees of the Courts below dis. 
miss the suit. f 

There is no doubt, however, that the 
defendants have been adopting dubious 
proceedings in order to embarrass the pre- 
emptor. They are not entitled to any costs 
in any Court. We, therefore, direct that the 
parties should pay their own costs through- 
out. 


A, Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Sgeconp Orvin ArPEAL No 950 or 1927. 
April 5,1929  . 
Present:—Mr. Justice Sulaiman and Mr, 
Justice Banerji. 
Sheikh SAIDUDDIN —PLAINTIEF— 
APPELLANT 
versus 
Sheikh MOHIUDDIN AND ANOTHER— 


DEFENDANTS — RESPONDENTS. 

Muhammadan Law—Pre-emption—First demand, 
essentials of. 

Under the Muhammadan Law of pre-emption there 
is no prescribed formula for making the first de- 
mand and itisenough if the words used are such as 
to indicate a clear intention to pre-empt. 


Where a pre-emptor said, “I am pre-emptor.- I 
possess the right of pre-emption and shall pre- 
t”: E 


Held, that the demand was perfectly valid, * 

Second appeal from a decree of the District 
Judge, Allahabed, dated the 29th of May, 
1926, confirming that of the Munsif, East 
ee dated the 2lst of September, 
1 e 


Mr. S, Majid Ali, for the Appellant. 
Dr. K. N. Katju, Messrs. Zahur Ahmad 
and M. A. Aziz, for the Respondents, | 


JUDGMENT.—This is a plaintiff's 
appeal arising out of asuit for pre-emption. 
There were three items of properties sold. 
One was a house situated within a notified 
area to which the Act does not apply, the 
second was zemindari property, and the 
third was another immoveable property. 
It is admitted that the plaintiff had no 
right to pre-empt the third property. He 
had no doubt a right under the Act to 
pre-empt the zemindari property and he 
claimed to have the right to pre-empt the 
house under the Muhammadan Law. If 
his claim for the house failed the whole 
suit must fail because of partial pre- 
emption. The learned District Judge has 
held that he performed the second demand 
under the Muhammadan Law validly but 
that he failed to perform the firat demand 
as required by the Muhammadan law. He 
has accordingly dismissed the whole suit. 

. The plaintiff stated that when he heard 
of the sale he immediately said “I am 
pre-emptor, I possess the right of pre- 
emption and shall pre-empt". Thereafter 
he went to the house and took monéy 


from his box and went tothe vendee and ` 


made the second demand on the same 
day in the afternoon. The learned Judge 
seems to think th&t there was some 
interval of time between the first and 
the gegogl demagdagd, therefore, the 
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fact of the second demand having been 
made cannot cure any defect in the 
making of the first demand. 

We, however, think that the first demand 
was perfectly valid. There is no prescribed 
formula for making the first demand but 
the words used must be such as to 
indicate his clear intention to preempt. 
Mr, Ameer Ali in his book (Muhammadan 
Law, Vol. I, 24th Edition) has quoted the 
text of the Hidaya in the following 
words:— 

*Thus ifa person were to say, I have 
claimed my shufa, or Ishall claim my 
shufa, or I do claim my shufa. All these 
are good,forit is the meaning and not 
the style or mode of expression which is 
here considered.......... But if he were to 
say to the purchaser, I am the. shafi or 
pre-emptor, it would be void”. 


In the present case the plaintiff did not 
merely say that he was the pre-emptor 
which would be a mere statement of 
fact, but he added that he would claim 
pre-emption. In our opinion the whole 
tanor of his announcement was intended 
to convey the idea that he was making 
the demand there and then and would 
claim pre-emption. He had undoubtedly 
one year tosue ina Oourt of Law. 

None of the cases which have been cited 
before us are, therefore,in point for here 
there wasa clear assertion of the claim of 
pre-emption. 

The plaintiff is accordingly entitled to 
a decree for pre-emption of the house and 
the property situated outside the notified 
area but not to the zemindart property 
situated within the notified area. He must 
pay the proportionate price. 


It is admitted on both sides that about 
1 bigha 8 biswas of land out of 5 bighas 
sold are situated within the notified area 
which the plaintiff cannot preempt. It 
is also admitted that the value of the 
house is half of the total consideration, 
that is Rs 150. It follows that the value 
of the property situated outside the notifi- 
ed area is Rs. 108. We accordingly allow 
this appeal and setting aside the decree 
of the Court below decree the plaintiff's 
claim for pre-emption of the house and 
the property situated outside the notified 
area on payment of Rs. 258 within si 
weeks from this date. If the amount is 
paid within the time allowed the plaintiff 
will have his costs in all Courts. If the 
amount is not paid within time the suit 
wil stand dismissed with costs, Iu al] 
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events the costs in this Court will include 
fees on the higher scale. 
A, Appeal allowed, 


? 


ALLAHABAD HIGH COURT, 
First CIVIL APPEAL No, 88 or 1928. 
April 12, 1929, * 
Present:—Mr. Justice Banerji and 
Mr, Justice King. 
DWARKA PRASAD AND ANOTHER— 
DEFENDANTS—APPELLANTS 
Versus 
OJHA DARIAO SINGH—Pu.atntTirF— 
- RESPONDENT. 

Agra Tenancy Act (ITI of 1926), 55. 240, 242—Order 
of remand by District Judge—Appealto High Court, 
competency of. : 

No appeal lies to the High Court from an order 
of remand passed by a District Judge in an appeal 
againsta decree of an Assistant Collector. 


First appeal from an order of the 
District Judge, Mainpuri, dated the 
5th April, 1928. 

Messrs. U. S. Bajpai and Jwala Prasad 
Bhargava, for the Appellants. 

Dr. M. L. Agarwala, for the Respondent. 

. JUDGMENT.—This is an appeal 
against an order of remand of a District 
Judge in appeal which was filed before 
him against a decree of an Assistant 
Collector. 

A preliminary objection bas been taken 
by Dr, Agarwala that the Tenancy Act, III 
‘of 1926, does not provide for an appeal 
against an order of remand passed by a 
Distriet Judge in appeal. Under s. 240 
.of the Tenancy Act no appeal lay from 
,. any decree or order passed by any Court 
under the Tenaney Act except as pro- 
vided by the Act. Section 242 provides 
that an appeal shall lie to the District 
Judge from the decree of ‘an Assistant 
‘Collector in certain suits. The present 
suit was one of those. We cannot find 
any provision inthe Tenancy Act which 
allows an appeal to this Court from an 
order passed bya District Judge in ap- 
peal. We, therefore, allow the preliminary 
‘objection and dismiss the appeal with 


costs, ; 
A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
O1vin MuscgLLAwEOUS Casu No. 193 oF 1928, 
April 25, 1928, 

Present :—Mr. Justice Weir and 
Mr. Justice Sen. 
MADAN MOHAN GARGH— PLAINTIFF 
—APPLICANT 
versug 
MUNNA. LAL AND oTRERS—DEFENDANTS 
—OPprosiTE PARTIES. 

Practice~Agreement by parties to abide by decision 
of Court on local inspection—Judge making local ins- 
pection—A pplication for transfer, maintainability of 
—Agreement that Judge may inspect any papers he 
likes, validity of. : 

It is not improper fora Judge to try a question of 
fact by method other than that prescribed by the 
law governing his Court if the parties request him 
todoso,e. g, by local inspection. [p. 646, col. 1.] 

Burgess v. Morton (2) and White v. Duke of Buc- 
cleugh (3), and other cases relied on. i 

he Government Regulations by which officials are 
forbidden toact as arbitrators without previous 
permission of Government do not constitute a rule 
of procedure applying tothe trial of suits and the 
mere fact that a Judge agreed to make a local inspec- 
tion and decide the case according to the result 
of his inspection without looking into the evidence 
is nogroundfor transfer of the suit to another Judge 
for trial. [p. 645, col. 1.] B 

The parties toa suit may agree to allow the 
Judge to inspect any papers he likes for deciding the 
case. [p. 646, col. 1.] 

Miscellaneous application for transfer. 

REFERRING ORDER. 

Dalal, J.—! certify this to be an appli- 
cation which shall be heard by a Bench of 
two Judges. 

This is an application for transfer of a 
certain suit from the Oourt of the Addi- 
tional Subordinate Judgeof Agra. On 14th 
February, 1928, the parties put in a petition 
before the Judge of that Court to the 
effect that the Court may pass any decision 
it liked after inspecting the locality in the 
presence of parties and their Pleaders, 
Subsequently the plaintiff, Madan Mohan 
Gargh, was dissatisfied with certain actions 
taken by the Additional Subordinate Judge, 
and applied to this Oourt for transfer of 
the case. The question is whether such 
an application can lie. It is argued on 
behalf of the opposite party that the 
application of the 14th February, 1928, was 
in the nature of a compromise, and, there- 
fore, the suit must be decided in accordanca 
with the terms of the compromise, and, 
cannot be transferred to any other Court, 
A Bench ruling of Sita Ram v. Peare (1) 
was quoted. If the application is a com- 
promise, the argument will be sound. On 
the other hand, the arrangement may be 
interpreted into ome under which the 

(1) 88 Ind. Cas. 611; 47 A. 921; 23 A. L. J, 25; A, 
T, R. 1025 All, 558; D. R. 6 A, 909 Civ, 
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Additional Subordinate Judge was appoint- 
ed an arbitrator. In that case as no 
permission of Government was obtained 
the Judicial Officer cannot act as an 
arbitrator, and this Court will have juris- 
diction to transfer the suit fron 
his Court if this Court liked to do 
80. The question is not free from 
difficulty, and personally I am not in 
favour of Courts accepting an agreement 
of parties leaving the matter entirely tothe 
Court’s discretion. The record of the suit 
Shall also be sent for. : 

Dr. Katju, Messra. Iqbal 
Ahmad, Narain Prasad Asthana, S. B. 
Johari and Ambika Prasad Pandey, for the 
Applicant. - 

Mr. S. C. Das, for the Opposite Parties. 

JUDGMENT. —This is an application 
to have three suits now pending before the 
Additional Subordinate Judge of Agra 
transferred to another Court. It has been 
sent to us for hearing by the Judge (Dalal, 
J.) before whom it originally came, his 
reason being that on one view of the case 
the Additional Subordinate Judge might 
be held to have consented to act, and to be 
acting, as an arbitrator between the parties, 
and to have thereby contravened certain 


Government Regulations by which officials: 


are forbidden to act as arbitrators without 
having first obtained permission from 
Government, 
permission was obtained in the present 
case, 

We may say at once that, in our opinion, 
the existence of these regulations should 
not influence us-in deciding this case. 
They are departmental regulations for the 
breach of which (if there has been a hreach), 
the Judge can be taken to task by his 
superior officers; but the regulations do not 
constitute arale of procedure applying to 
the trial of suits in the Civil Courts of 
these provinces. We, therefore, have to 
ses whether there is anything in the 
conduet of thé Additional Subordinate 
Judge which would justify us in taking the 
trial of these three suits out of his hands 
and sendingthem to another Judge for trial. 

The facts of the case, sofar as they are 
material, are these, A house owned by the 
applicant, and another owned by the  re- 
spondents adjoin,and were originally in tle 
same ownership. Two suits relating to these 
houses were brought by the respondents 
against theapplicant in the Oourt of the 
Mansit of Agra in 3927, and while they 
were pending the applieant brought another 
suit, No. 5 of 1928, against the respondents 
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It is admitted that no such ~ 
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in the Court ofthe Subordinate Judge of 
Agra. This suit also related to the same 
two houses, and, according to the applicant's 
affidavit, was brought “to check the opposite 
party from unauthorised encroachments 
and also to save the applicant's rights of 
easement, etc’. The three suits were sub- 
sequently transferred to the Additional 
Subordinate Judge of Agra witha direction 
that they should be tried together. 

When they cameup for hearing on the 
14th February of the present year, after one 
witness for the applicanthad been examined, 
or during the examination of that witness 
the parties entered into the following agree- 
ment, which was executed by them and 
placed on the record ofthe Oourt:— | 

“The Court may now make an inspection 
of the locality in the presence of the parties 
and their Pleaders and give any decision 
which may be deemed proper by seeing its 
condition. The parties are not willing to 
produce any oral evidence, nor do they 
rely on documentary evidence produced by 
them. Ifthe Court desires, it may inspect 
any papers for decision ofthis case. The 
parties will have no objection whatsoever to 
the said decision”. 

The learned Additional Subordinate 
Judge consented to acton this agreement, 
He inspected the premises and called for 
certain documents. Onthe following day, 
i, e February 15, he heard argument on 
certain points of law including questions of 
res judicata and of limitation. After this 
the suits were set down for judgment on 
the 16th, but before judgment was delivered 
the applicant, on the 17th, applied for a 
postponement to enable him to apply to 
this Court to have the cases transferred to 
another Judge. The Additional Bub- 
ordinate Judge granted this postponement 
on certain terms, and, without delivering 
judgment, placed the judgment which he 
had written in a sealed cover to await the 
result of this application for transfer. 

In Burgess v. Morton (2) Lord Halsbury, 
L. O., said: 3 

"It has been held in this House that 
where with the acquiescence of both 
parties a Judge departs from the ordinary 
course of procedure and, as in this case, 
decides upon a question of fact, it is 
incompetent for the parties afterwards to 
assume that they have then an alternative 
mode of proceeding and to treat the 
matter as ifit had been heard in due 
course", 

(2) (1898) A. C. 136 at p. 138;65 L. J, Q. B. 821; 78 
L. T. 718. ds 
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-< The same rule has been laid down by 
the House of Lords in White v. Duke of 
Buccleugh (3) and several other cases, laying 
down the law in the same way, are referred 
to inthe judgment of Lord Watson. In 
none of these cases did the House of Lords 
say anything to suggest that it is improper 
fora Judge to try a question of fact by: 
some method other than that prescribed 
by the law governing his Court, if the 
parties: request him to do so, Nor was 
the propriety of such a course questioned in 
Himanchal Singh v. Jatwar Singh-(4) or i 
Ram Sunder Misra v. Jai Kiran Singh d) 
orin Sita Ram v. Piare(l) Each of these 
three cases was tried by a Bench of two 
Judges, and the facts of thelast ofthem 
closely resemble those of the present case. 
In the case before usthe learned Additional 
Subordinate Judge was entitled to inspect ` 
the premises if he wished to do so: (see O. 
XVIII, r. 18); and the situation, so far 
. aB the inspection of the premises is con- 
cerned, is much what it would have been 
ifthe parties had invited the Judge to 
inspect the premises, and, after he had 
done so, had told him that they did not pro- 
pose to call any evidence concerning the 
situation and cendition of the premises, but 
left questions of fact to be decided by him 
on the basis of his own observations. 

So far as the selection of documentary 
evidence is concerned, the case of Bustros 
v. White (6) seems to us to be in point. That 
case related to discovery of documents. It 
was decided by a Court of Appeal consisting 
of eight Judges, and the judgment of the 
Court was delivered by Jessel, M. R. At the 
end of hisjudgment, at page 427*, the Master 
of the Rolls says: 


' “We arenot willing topart With this 
case without saying a word or two asto the 
practice which has hitherto prevailed in 
Chambers in cases where affidavitshave been 
produced to a. Judge which appeared to be 
defective; and where, at the desire of both 
parties, and with a view of avoiding the 
delay and expense which might be occasion- 
ed by allowing the matter to stand over for 
ihe production of a further affidavit, the 
Judge has taken upon himself the trouble 
“and responsibility of looking into the docu- 


ments and deciding whether the 

E o C ADU 
morie 41 A. 456; 23 A.L, J. i i 
: UTY j QE 5429; 45 1,4: Q. B. 643; PN " 6 
835; 24 W. R. 781. dE 


*Page of (1876) 1 Q.B, D.—[Ed.] 
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te produced. We do not desire to put a 
stop te that practice; hut we think it ebould 
be known that where that practice is adopt- 
ed, it is not competent to either party 
afterwards to question the decision of the 
Judgein a Court of Appeal”. 

We, therefore, think that the conduct of 
the Additional Subordinate Judge bas not 
been. of a kind which would justify us in 
taking the trial of these suits outoi his 
hands, and we alsothink that on an applica- 
tion of this kind we ought notto take a 
course which would enable the applicant 
by aside wind to repudiate the agreement 
which he made with the respendents. The 
application is dismissed with costs. 

A. Application dismissed. 


ALLAHABAD HIGH COURT. 
Szoonp Civit APPEAL No. 158 or 1925. 
January 11, 1929. 
Present :—Mr, Justice Sen and Mr, Justice 
Niamatullah. ` 
RAM AUTAR KURMI AND OTHER8— 
DEFENDANTS—APPELLANTS - 


versus 
Khwaja GHULAM DASTGIR AND 
OTHERS— PLaInTIFF8— REF PON DENTS. 

Muhammadan Law—Co-heirs—Mortgage-debt—Pay- 
ment to one of several co-heirs, validity of—De facto 
guardian—Power to give discharge of debt secured by 
usufructuary mortgage, 

Where, upon the death of a usufructuary mortgagee, 
his estate devolves uponanumber of heirs under 
the Muhammadan Law, each of such heirs has a dis- 
tinct and defined interest inthe mortgaged property; 
and paymentto oneofthe heirs without the con- 
currence ofthe rest, cannot operate ab a valid dis- 
charge ofthe mortgage-debt. [p. 647, col. 2.} 

Decharms v. Horwood (1), Manzur Ali v. Mahmud- 
un-nissa (2), Sita Ram Appashet v. Sridhar Anant 
Prabhu (3) and Ram Chandra v. Goswami Rajjan 
Lal (4), relied on. 

The powers ofa guardian under the Muhammadan 
Law -to deal with the property of a minor are ex- 
tremely limited, and his authority to treat the 
immoveable property of the minor, which is techni- 
cally described as akar is more restricted still. [p. 
648, col. 1.] 3 > 

Under the Muhammadan Law a de facto guardian of 
a minor has no power to give a valid discharge of a 
dgbt secured bya usufruetuary mortgage and re- 
lease the mortgaged property. [ibid.] 

Imambandi v. Mutsaddi (5), referred to, 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge. Jaunpur, dated 
the 12th October, 1922 . 

Mr. Haribans Sahai, for the Appellants, 


Mr. S. Majid Ali, for the Respondents, 
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JUDGMENT.—This is an appeal by 
the defendants in a suit for possession of a 
6-annas l-pie share -out of 16 annas 
in certain immoveable property mort- 
gaged by Darshan Kurmi, ancestor of 
the defendants-appellants in favour of 
Sheikh Mohammad Jan, ancestor of the 
plaintiffs and the pro forma defendants 
Nos. 10 to 18. * The plaintiffs claimed 
Rs. 351 by way of mesne profits. Alter- 
natively, they claimed a decree for recovery 
of Rs. 689-7 being their share in the mortgage- 
money according tothe account set out at the 
foot of the plaint. The mortgage in suit 
was a usufructuary mortgage made on the 
12th of Deeember, 1888, to secure a sum of 
Rs. £98. The mortgagee died about the 
year 1904 leaving three sons, five daughters 
and two widows. Sheikh Ghulam Mohiud- 
din, a step-brother of the plaintiffs Nos. 1 
to 3 managed the estate for himself and the 
other members of the family between the 
years 1904 and 1921. On the 20th of May, 
1919,.Sheikh Ghulam Mohiuddin received 
the entire mertgage money from the defend- 
ants Nos, 1 to 9 and released the property 
in their favour. This was at a time when 
admittedly Ghulam Dastgir, the plaintiff 
No. 1, was a minor. j 

The plaintiffs allege that Sheikh Ghulam 
Mohiuddin was not competent to release 
the mortgaged property during the minor- 
ity of Ghulam Dastgir at a time when he 
was not capable of giving his concurrence 
to the release and that they are not bound 
by the transaction dated the 20th of May, 
1919. ae 

The defendants contended, inter alia, that 
Sheikh Ghulam: Mohiuddin was the 
manager of the family consisting of the 
plaintiffs and of the other defendants who 
have been arrayed as pro forma defendants. 
that he was competent to discharge. the 
mortgage-debt and that the plaintifis were 
bound by the release granted by him. This 
contention was sustained by the Court of 
first instance which dismissed the plaint- 
iffs' suit. The lower Appellate Court con- 
eurred with the finding of the trial Oourt 
that Sheikh Ghulam Mohiuddin was the 
manager, karpardaz and guardian. of the 
minor plaintiff between the years 1901 and 
1921, but it held that under the Muham- 
inadan Law it was beyond the competence 
of Sheikh Ghulam Mohiuddin to reledse 
the mortgaged property during the minority 
of one of the plaintiffs, It is contended 
before us that the Court below has erred in 
arriving at this conélusion. We have con- 
sidered the question in allits aspects and 
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have not the slightest doubt in holding that 
the decision of. the Court below is right. 
Where, upon the- death of a usufructuary ^ 
mortgagee, his estate devolves upon a num- 
ber of heirs under the Muhammadan Law, 
each .of such heirs has a distinct and defin- 
ed interest in the mortgaged property ;-and 
payment to one of the heirs without the 
concurrence of the rest, cannot operate as a 
valid discharge of the mortgage-debt. The 
several heirs of Mohammad Jan upon whom 
the inheritance devolved must be consider- 
ed asa single unit. TindalO. J., observed 
as follows in Decharms v. Horwood (1): 
* The authorities all agree that whatever 
be the number of parceners, they all con- 
stitute one heir. They are connected toge- 
ther by unity of interest, and unity of title." 
Where themortgagee rights have devolved 
upon anumber of persons by inheritance 

- under the Muhammadan Law, the 
various co-heirs .are interested in the 
property according to their Quranic 
shares and constitute tenants-in-common. 
In Manzur Ali v., Mahmud-ur-nissa (2) 
it was held by Stanley, O. J., and Banerji, 
J., that where the obligees are tenants- 
in-common, the discharge by one of the 
obligees cannot be set up as a defence 
against the other obligee or obligees suing 
for his or their shares of the debt. A 
similar view was taken byaBench of the 
Bombay High Court in Sitaram Appashet 
v. Sridhar Anant Prabhu (3) and it was 
held that where property was mortgaged 
to one person, who subsequently died 
leaving a number ofheirs jointly entitled 
to the estate, payment made by the mortga- 
gor of the entire amount due upon the 
mortgage to only one of the heirs without: 
the concurrence of the others did not 
amount to a valid discharge to the mortga- 
gor. The same view was taken by this 
Court in Ram Chandra v. Goswami Rajjan 
Lal (4). 

It ought tobe remembered that Ghulam 
Mohiuddin was not the legal guardian of 
the plaintiffs Nos. 1 to 3 under the Muham- 
madan Law. Where a brother, who has no 
derivative authority from the legal guardian, 
i.e, from either the father or the paternal 
grandfather of the minor, assumes the 
management and control of the minor's 

. property, he cannot impose any: obligations 
upon the minor excepting such as afford 


@) (1831) 10 Bing. 526 at p. 529 4 Moo, & Se.400; 3 
L. J. O. P. 198; 131 E. R. 999. 4 
(2) 25 A,155; A. W. N. (1902) 216, 


< (3) 27 B. 292; 5 Bom. L. R. 91. 
_ (4) 5 Ind, Cas, 129; 32 A. 164; 7 A É 3,99, 
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protection to. the minor's estate. Ghulam 
Mohiuddin was only a, de facto guardian, 
and in arrogating to himself the manage- 
ment of the minor’s property he was no 
more than 3a fazuli. The powers of a 

uardian under the Muhammadan Law to 
deal with the property of the minor are 
extremely limited, and his authority to treat 
theimmoveable property of the minor,which 
is technically described as akar, is more 
restricted still. It is not necessary for us 
to decide whether a person in the position 
of Ghulam Mohiuddin was or. was nat 
competent to discharge a simple debt in 
which he was jointly interested with the 
minor. Butwhere the debt is secured by usu- 
fructuary mortgage of immoveable property 
which was in possession of the minor and 
himeelf, it was clearly beyond the range of 

his authority to release this property at a 
time when the minor was not competent to 
signify his assent to the transaction. The 
nature of the powers possessed by the 
‘de facto guardian to deal with the minor's 
property has been diseussed by the Judicial 
Oommittee in Re Imambandi v. Mutsaddi 
(5). At page 894* their Lordships observed: 
“Whilst an executor-guardian (wasi) may 
‘sell or purchase moveables on account of 
the orphan under his charge either for an 
equivalent or at sucha rate as to occasion 
an inconsiderable loss’, dealings with his 
immoveable property aresubjected to strict 
conditions..........“In fact the Mussulman 
Law appears to draw a sharp distinction 
between moveable and immoveable pro- 
perty lakar) in respect of the power of guar- 
dians, as will be seen from the following 
passage in Baille's "Digest", page 689:— 
With regard to the executor of a mother 
or brother,—when & mother has died leav- 
ing property and a minor son, and having 
appointed an executor, or & brother has 
died leaving property and a minor brother, 
and having appointed an executor,- the 
executor may lawfully sell anything but 
akar belonging to the estate of the deceas- 
ed, but can neither sell the akar, nor 
lawfully buy anything for the minor but 
food and clothing, which are necessary for 
his preservation, etc.” 

We are of opinion that Ghulam Mohiud- 
din was not competent to release the 
minor's interestin the mortgaged property” 
which constituted akar under the Muham- 
madan Law, . 

(5) 47 Ind. Cas. 513; 45 C. 878; 35 M. L. J. 422; 16 A. 
L. J. 800; 24 M. L. T. 330; 28 C, L.J 409; 23 O. W.N. 


50; 5 P. L, W. 276; 20 Bom. L. R. 1022; (1919) M. W. 
N. 91; 9 L. W. 528; 45 I. A. 73 (P. OD. 


*Page of 45 O.—[Ed.] ` 2 
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An exeeption has been taken to the fact 
that the question of the plaintiffs' share 
in the estate of Mohammad Jan has not 
been determined by either of the Oourts 
below. This objection is well-founded; but 
we have worked out the shares of the 
plaintiffs who can under no circumstances 
be entitled to less than a6-annas 1-pie share 
in the estate of Mohammad Jan as elaimed 
by them. If the defendants Nos 1 to 9 
have any grievance, they can proceed against 
Ghulam Mohiuddin. They made the 
payment to an unauthorised person and 
they cannot ask this Court to pass a decree 
not as against them but as against Ghulam 
Mohiuddin. 

We dismiss this appeal with costs. 


A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
OximinaL APPEAL No. 936 « F 1928, 
February 18, 1929 - 

Present: —Sir Grimwood Mears. KT., 
Chief Justice, and Mr. Justice Young. 
EMPEROR-—PxosrCUTOR 
versus 
ISMAIL AND oTHErs—Accrsep. 

U. P.Excise Act (IV of I910:, ss.?, 60 (a), 71—Cocaine 
discovered in room occupied by several persons—Lia- 
bility of occupants—‘Possession’, ‘actual offender’, 
meanings of—Sentence—Liability to imprisonment— 
Ss. 60 (a) and 71, scope of. . 

The accused who were closely related to each other 
and who carried on a joint business were all in a room 
when cocaine was recovered irom that room, No one 
of them ever disassociated with the other in any 
respect and all ofthem set up a common defence 
that they saw a constable throw the packets into 
the room: ue 

Held, that, under the circumstances, each of the 
accused must be held to have been in possession of 
the cocaine and was an actual offender liable to be 
punished with imprisonment. [p. 649, col. 2.] 

Under s. 60 (a), U. P. Excise Act, ownership of the 
house is not an essential element, but the nature of the 
occupation of the house might and oftenis a circum- 
stance of very great importance in estimating whether 
the particular accused in any given case possesses the 
excisable article. [ibid.] < 

The provisotos. 71 ofthe Excise Act which pro- 
vides that no person other than the actual offender 
shallbe punished with imprisonment does not in any 
way modify the effect of 8.60 (a)of the Act which 
provides thata person in possession of cocaine may 
be punished with imprisonment. The said proviso 
applies only to that person whois able to show that 
he is the employer or princjpal, that he did not per- 
sonally commit the act complained of, and that he 

took all due and reasonable precaution to prevent 
the commission of such act, [p,650,cols,1 & 2.] 


11510199 - . 


Appealon behalf of the Local Govern- 
ment against an order of acquittal passed 
by the Additional Sessions Judge, Allah- 
abad, dated the 24th August, 1928. 

Mr. U.S. Bajpai, Government Advo- 
cate, for the Orown. 

Mr. G. K. Shinde, for the Appellant. 

JUDGMENT.—This is an appeal by 
the Local Government against the acquittal 
by the Sessions Judge of Allahabad of 
Ismail and Ishaq, sons of Husain Bakhsh, 
and Abdul Razzak, son of Abdul Ghafur, 
on a charge under s. 60 (a) of Act IV 
of 1910, Excise Act. 

Ismail and Ishaq are brothers and Abdul 
Razzak is their cousin. The three men had 
been living together for a considerable 
time in a ‘house at Gulab Bari, and 
carrying on business together. On the 2nd 
of April, 1928, their house was raided by 


the Police and ten small and one large. 


packet of cocaine hydrochlorate were found 
in a room in which they were all present. 
The cocaine was enclosed in paper, and 
the packets were found partly submerged 
in water,having been thrown into & degchi 
afew moments before their discovery, as 
was evidenced by the fact that the cocaine 
which had come in contact with water 
had not dissolved. The only explanation 
given at the moment was a general 
statement that the cocaine must have 
been planted there. - 
Before arriving at the houseMr. Measures,. 
Superintendent of Police, had his party 
searched as also the search witnesses, 
and was himself searched. Later when 
the Magistrate was examining the premises 
in the presence of the three accused, they set 
up & story that they saw a constable, who 
entered with others by another door, 
throw the packets of cocaine into the degchi. 
Apart from the difficulty of this feat, 
there is the significant circumstance 


that they did not at once denounce the: 


constable in the presence of Mr. Measures, 
when each of them had seen him do it 
with their own eyes. The search was 
concluded. without this most - important 
circumstance ever having been mentioned 
to Mr. Measures or anybody. The only 
inference we. can draw is that it never 
happened but wasan invention thought 
out afterwards. | 
Section 60 runs as follows:— 
“Whoever, in contravention of this Act 


Ka PA KS. (a)...............poSsBSesses any 
excisable article;....... ios s ok de (ako as yr a e egi ea 
shall be punished, if the offence is com- 


mitted in respect of cocaine, with im- 
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prisonment which may extend to two 
years or with fine or with both.” 

Section 71 must also be considered in 
this connection: — 


"In every prosecution under s. 60, it 


‘shall be presumed, until the contrary is 


proved, that the accused person has com- 
mitted an offence’ punishable under that 
section in respect of any excisable article 
see C Eee EN A for the possession of which 
he is unable to account satisfactorily". 

There is a further point about s. 71 
which we will touch on in due course. 

Therefore the prosecution had to prove 
under s. 60(a)that these three men 
were in possession of the cocaine. 
We must consider the circumstances and 
their conduct. As we have already said 
they are closely related, They have been 
living together for some time. They carry 
on the common business. Not one of the ` 
three ever disassociated himself from the 
others in any respect. All were in the 
room atthe moment ofthe raid. One or 
some of them undoubtedly threw the 
paper packets into the degchi. They set 
upa common defence, which was that 
each of them had seen a constable him- 
self throw the packets into the degchi 
We think that these facts when taken 
together are sufficient to bring each of 
these three men within s, 60 (a) as be- 
ing in possession of the excisable article. 
They have entirely failed to discharge 
the obligation cast upon them by s, 70 
of accounting satisfactorily for its pos- 
session. 

Tn both of the lower Oourts a good deal of 
discussion, turned upon the question of 
the ownership of the house. Under s. 60 (a) 
ownership of the house is not an essential 
element but the nature of the occupation 
of the house might and often isa cir- 
cumstance of very great importance in 
estimating whether the particular accused 
in any given case possesses the excisable 
article and indeed it has had great 
weight in this case. A simple illustration 
will show the importance of the matter, 
If the Police having raided a room found 
three people in it, and at the bottom of 
a drawer wrapped away in cloth found 
& packet of cocaine, the fact that two only of 
the three men lived in that room whilst 
the third was merely a -casual visitor 
would be amatter well-worthy of con- 
sideration. The probability isthat the 
place where the cocaine was found would 
tell seriously against the twq occupiers 
of the room, and would tell considerably 
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in favour of the visitor. We have come 
to the conclusion that the prosecution 


have made out their case, and that each 


of these three men was, what is describ- 
ed in s. 7l as the “actual offender", 
thatis the person in possession of an 
excisable article for the possession of 
which he was unable: to account satis- 

ictorily. . 4 
i hus been urged upon us that the learned 


Magistrate would have passed a sentence 


of imprisonment upon each of the three men 
had he not felt himself bound by the deci- 
sion in the case of Abdul Rahman. v. 
Emperor (1). That case apparently proceeded 
on the basis of the man being the owner 
ofthe house. This case proceeds upon the 
actual possession by the accused, . and we 
have no doubt that the Magistrate could 
have passed a senteace of imprisonment 
bad he thought fit to do so. There isin 
s. 71 a proviso that no person other than 
the actual offender shall be punished with 
imprisonment except in default of payment 
of fine, We are of opinion that that 


proviso in s. 71 does not in any way modify- 


the effect of s. 60 (a), which provides that 
a person in possession of cocaine may be 
punished "with imprisonment which may 
extend to two years. The latter part of 
8. 71 recognises a set of circumstances 
which not infrequently arise where the 
owner of a business, which is hemmed in 
with statutory restrictions, has necessarily 
to carry on that business by means of 
managers, assistants and agents. An 
assistant may commit an act in direct 
violation of, say for instance, the licensing 
"laws, of which the proprietor may be 
wholly ignorant. The assistan? in such 


instance is the "actualoffender". No difficul-. 


ty should arise in the construction of this 
section, because the Oourt can ask itself on 
each occasion whether itis dealing with a 
man whoisthe actual offender, ora man who 
sets up the defence that he himself had no 
knowledge of any wrong-doing, and that 
such wrong-doing (if committed) was 
committed by some person in his employ or 
acting on his behalf, and that he himself 
had taken all due and reasonable precau- 
tion to prevent the commission of such 
offence. : 3 
The proviso a8 to punishment by fing 
applies, in our opinion, only to that person 
who is able-to show that he is the employer 
or principal that he did not personally 
commit the act eomplained of, and that he 
. Cas. 211; 26 A. L. 3.418 L. R. 9 A, 06 

ye ri Or R, 437; 29 Or. L, J. 483, 
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took alldue and reasonable precaution to 
prevent the commission of such act. The. 
actual offender is, of course, the person who 
commits the particular breach of the law. 
. Whilst we have no doubt that wecould . 
inflict upon each of these three accused the 
punishment of imprisonment, we, however, 
think the fines imposed by Mr. Azimuddin 
Khan a sufficient pehalty. We set aside. 
the order of Mr. Rup Kishen Aghaof the 
24th of August, 1928, restore the convictions 
and sentences of Mr. M. Azimuddin Khan 
of the llth of June, 1928. The accused 
will, therefore, each pay Rs. 100 88 fine, 
and in default of fine will each undergo 
rigorous imprisonment for three months. 
a Accused convicted, 


ALLAHABAD HIGH COURT. - 
First Orvin APPEAL No 342-0F 1995. 
March 17, 1928. 
Present:—Mr. Justice Boys and 
' Mr. Justice Sen. 
BHAGWATI PRASADSINGH— 
DgFENDANT—APPELLANT i 


versus à 

HARI HAR PRASAD SINGH AND ormERS 

—PLAINTIFFS— RESPONDENTS. 

Bundelkhand Alienation of Land Act (II of 1908), - 
ss. à, 22—Permanent alienation— Collector's juris- 
diction to enqüire into validity -or propriety— 
"Alienee', meaning of—Ostensible alienee, rights of— 
Beneficial purchaser, rights of—Ostensible alience 
agriculturist— Collector's jurisdiction to cancel his sale 
or remove hisname from papers—Civil suit chal- 
lenging Collector's orders to above effect, maintain- 
ability of—Civil Procedure Code (Act V of 1908), 
$, 9—Civil Courts jurisdiction, ousting of— 
Evidence Act (I of 1872), s, 145---Necessity of drawing 
witnesses attention—Laxity of practice—Benami 
purchase—Beneficial ownership, critericn of. 

“A Collector has no jurisdiction to enquire into the 
propriety or validity of a permanent alienation made 
under cls, (a) and (b) of s.3 (1), Bundelkhand Land 
Alienation Act. Where apparently the alienee is a 
member of the agricultural tribe as the alienor oris . 
a memberof an agricultural tribe and is a re- 
sident of the District in which the land is situated, no 
sanction of the Collector is necessary and the Col- 
lector hasno power to start an enquiry as to the 
legality or propriety of the alienation. The alienee 
in cl. (b)apparently means the person who on the 
face ofthe instrument is the transferee. It cannot 
be given anextended meaning so asto include both 
the ostensible alienee and the real alienee. If the 
ostensible alienee is a non-agriculturist, no title 
passes to him without the sanction of the Collector, 
Jf the ostensible alienee isan agriculturist but holds 
the property fora third party who isa non-agricul- 
turist no resultant trust can accruein favour of the 
beneficial owner in defiance of the provisions of s. 3 
cl. (2)of the Act. A non-agriculturist' benami pur- 
chaser, acquires absolutq]y no title to the property. 
[p. 653, cols. 1 & 2.] i 

A Oollector has no jurisdiction under the Bundel- 
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khand Land Alienation Act either to cancel a sale-deed 
or to remove the name of an ostensible agriculturist 
purchaser from the Revenue Records on the ground 
that he is only an ostensible owner and that the 
benami purchaser isa non-agriculturist. Ifhe does 
Bo he cannot be said tobe disposing of any matter 
within the scope ofthe Act. Therefore, a suit for 
declaration that the osiensible purchaser is the real 
owner and note mere tool for a non-agriculturist 
purchaser and thatthe capcellation of sale-deed in 
favour of the former and removalof his name from 
revenue papers is ineffectual is competent in a Civil 
Court. [p. 653, col. 2.] 

Where arule oflaw is pleaded as ousting the 
jurisdiction of the Civil Court, the said rule should 
be clear and unequivocal. The jurisdiction of Civil 
Court should not be taken away merely upon the 
ground that though the rule as formulated is not ex- 
plicit enough, such a rule should be supplemented 
by a process of reasoning and the corollary or in- 
ference should be invested with the same legal efficacy 
as an express rule of law. [p. 652, col. 2.] 

In abenami purchase in India the criterion of 
beneficial ownership is the source from which the 
purchase money is derived. [p. 654, col. 1.] 

Section 145, Evidence Act, requires that the atten- 
tion of the witness must, before the writingcan be 
proved, be called to those parts of it which are to be 
used for the purpose of contradicting him. A laxity 
of practice in this respect cannot be condoned. |p. 


654, col. 2.] 
First appeal from a decree of — the 
Additional Subordinate Judge, Allaha- 


bad. 


Messrs. B. E. O' Conor, Ram Nama 
Prasad and Surendro Nath Verma, for the 
Appellant. 

Messrs. Pearey Lal Banerji, Damodar 
Das and Jai Kishan Lal, for the Respond- 
ents. 


JUDGMENT.—This appeal has been 
preferred by the Raja of Daiya in a suit 
for a declaration that Pancham Ram was 
the actual owner of the zemindar? property 
in Bhagwanpur and Pura Ram Nath under 
a sale-deed dated the 7th of March, 1922, 
that the plaintiffs were the owners of the 
proprerty by virtue of their purchase from 
Pancham and that the sale-deed dated 
the 13th of March, 1923, in favour of 
Raja Drig Bijai Singh of Daiya and all 
the consequential mutation proceedings 
and the order of the Revenue Court cancel- 
ling the sale-deed in favour of Pancham 
Ram aforesaid were ineffectual against the 
plaintiffs. . 

The properties in suit are situate in the 
Meja Sub division of the District of 
Allahabad and are subject to the provi. 
sions of the Bundelkhand Alienation o 
Land Act ILof 1903. 

The properties were owned by Lala Durga 
Prasad Singh, caste hatriya—Gaharwar. 
On the 17tŁ of September, 1919, he made a 
usufructuary mortgage from 1327-1346 faslis 
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in favour of Lala Ram Lal and Lala 
Raghunath Prasad for Re. 1,600. On 7th 
of March,1922, he sold the pruperties to 
Pancham Ram Brahman Tewari, defendant 
No. 3, resident of District Allahabad for 
Rs. 5,000. The details of the sale con- 
sideration are as follows. 

Rs. 600 were received as earnest money 
on 16th February, 1922. 

Rs, 110-6-3 for expenses relating to the 
execution and completion of the document. 

Rs. 1,421 were received in cash before 
the Sub-Registrar. : 

Rs. 2,868-9 9 were left with the vendee 
for payment ‘to Lala Ram Lal and Lala 
Ganesh Prasad, son of Lala Raghunath 
Prasad deceased on account ofthe mort- 
gage dated the 17th of Beptember, 1919. 

Lala Durga Prasad Singh, the vendor 
and Pancham Ram, the ostensible vendee, 
are agriculturists within the meaning of 
the Land Alienation Act. 

Pancham Ram applied for mutation and 
his name was recorded inthe revenue 
papers without any challenge or protest on 
the 26th of April, 1922. 

On the 27th of February, 1923, Pancham 
Ram sold these properties to Kamta Prasad 
Singh, the original plaintiffs in the action, 
for Rs. 5,300. The details of the sale con- 
sideration are as follows: 

Rs. 100 was taken for the cost of the 
execution and completion of the document. 

Rs. 2,331-6 were paid in cash before 
the Sub-Registrar. 

Rs. 2,868-10 were left in deposit with 
the vendee for payment of the debts due 
to Lala Ram Lal. 

The stamp paper was purchased by 
Pancham himself and there is the endor- 
sement of the Sub-Registrar that Rs. 2,331. 6 
were paid fo Pancham, in currency notes 
and cash in his presence.  Chowdhry 
Kampta Prasad Singh applied for the 
substitution of his name in place of Pan- 
cham in the village administration papers 
butduring the pendeney of the appliea- 
tion, Lala Durga Prasad Singh sold the 
properties over again to Raja Drig 
Bijai Singh of Daiya for Rs. 8,000. The 
recitals inthe documents are extraordinary . 
and outofthe common. He states that he 
had already mortgaged the properties to 
Bam Laland Ganesh Prasad onthe 18th 
of September, 1919,and Lala Ram Lal had 
fictitiously obtained the sale-deed, dated 
the 7th of March, 1922, in the name of his 
servant Pancham, on condition that he 
would obtain the permission of the Col- 
lector. Ram Lal himself pait the sale 


- 092. 


consideration but now the executant had. 


come to know that the sale:deed had been 
fietitiously obtained in favour of Pancham 
andas the Collector had refused permis- 
sion to Ram Lal the sale-deed dated the.7th 


of March, 1922, did not escape the operation 


of the Bundelkhand Act and was null and 
void as against him. On the 13th of 
March, 19?3, Durga Prasad Singh made an 


application to the Collector praying for the. 


cancellation of the sale-deed, dated the 7th 
of March, 1922, for the removal of the name 
of Pancham Ram, and for the substitution 
of his name therein, This: application 
purports to be under para.9 of the Rules 
of the Revenue Department, issued on the 
20th of June, 1903. The application states 
in unmistakable terms that; Ram Lal and 
Ganesh Prasad werethe real purchasers of 
.the property, that Pancham was only a 
convenient tool. He was merely a cloak 
used for defeating the object of Act II of 


1903 whereby Ram Lal and Ganesh Prasad, 
who were non-agriculturists, could not 


obtain a permanent alienation of the 
property without the sanction 
Oollector. 


the sale deed infavour of Pancham was a 
colourable transaction, that Ram Lal was 
the real purchaser and the mutation order 
dated the 26th of April, 1922, in favour of 
Pancham was not justified. The Collector, 
' under an order dated the 24th of July, 1923, 
held tbat the sale in favour of Pancham 
was fictitious, that the real purchaser was 
Ram Lal but no title passed to Ram Lal, 
because the alienation did not receive the 
sanction of the Collector, that *Pancham 
not being the owner of the property, could 
not convey any title to Ohowdhry Kamta 
- Prasad, that as Lala Ram Lal disclaimed 
all connection with the transaction, it was 
not possible for him to give Ram Lal a 
mortgage under s. 14 of the Bundel- 


khand Alienation Act. The operative part. 


of the Collector's order may be reproduc- 
ed: 
order that the entries be restored as existed 
. before Pancham was recorded as owner 
of the property". This order of the Ool- 
lector is complained of by the plaintiffs 
and forms the cause of action 
present suit. 

. The original plaintiff, Kamta Prasad 
Singh, died . during the pendency 
of this suit and was substituted by his 
three sons. The defendants to the suit 
were Pancham Ram, Lala Durga Prasad 
Singh, the original owner, Lala Ram Lal 
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On the 22nd’ of May, 1923, the 
Tahsildar reported to the Oollector that. 


"I cancel previous proceedings and : 


for- the 
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and Rani Shesh Prasad Kuar and Rani 
Rukmin Kuar, the widows of Raja Drig 
Bijai Singh. The defendant-appellant, 
Lala Bhagwati Prasad Singh, appears to 
have been adopted by the Ranis during 
the progress of the suit and was sub- 
sequently brought on the record. The” 
guit was contested on the ground that. the 
Givil Court had no jurisdiction to question: 
the order passed by the Collector on the- 
24th of July,1923, because it was a matter. 


. which à Revenue Officer was empowered by. 


Act iL of 1903 to dispose of and s.-22. 
of the Act barred the jurisdiction of the 
Civil Court on such matters, It was next 
contended that the-suit was barred by 
s. 42 of ‘the- Specific Relief Act.. 


` Lastly it was pleaded that Pancham Ram - 


was, as a matter of fact, à benamidar for 
Lala. Ram Lal. Pancham Ram did- not. 
possess any- transferable interest-in the 
property in his own right and consequently . 
a sale by him to Kamta Prasad passed 
no title. OT pos 20 

The Subordinate Judge repelled these 
pleas and decreed the plaintiffs’ suit; hence 
this appeal. In appeal the bar of the 
jurisdiction of the Civil Court has been 
argued. Section 9 of the Civil Procedure 
Code provides that the Court shall (subject 


“to the provisions herein contained) have- 


the jurisdiction to try all suits of civil 
nature excepting suits of which the 
cognizance is expressly or impliedly bar- 
rad. In the present case, having regard to 
the allegations contained in the plaint and 
relief sought, the suitis a suit ofa civil 
nature and the Civil Court is the proper 
forum to entertain such suit, The defend- 
ants, seeking to oust the jurisdiction of 
the Civil Court, have to establish that the 
jurisdiction of the Civil Court has been 
taken away by the express text of any 
enactment for the time being in force or as 
a matter ofobvious and necessary inference 
from thé text. It was open to the defend- 
ants to show that the cognizance of 
such suits was impliedly tarred 
in the sense that it was barred by general 
‘principles of law. Where arule of law is 
pleaded as ousting the jurisdiction of the 
Civil Court, the said rule should be clear. 
and unequivocal. The jurisdiction of the 
Givil Court should not be taken away 
merely upon the ground that though the rule 
as formulated is not explicit enough, such & 
rule should be supplemented by a process 
of reasoning and the *corollary or inference. 
Should be invested with the same legal 
efficacy as an express rule of law. 
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It has been argued that in the present 
case the jurisdiction of the Oivil Court is 
barred by s. 22 of the Land Alienation Aet. 

' This section provides that a Civil Court has 
no jurisdiction in any matter which......... 
a Revenue Officer ia empowered by this Act 
to dispose of. A Revenue Officer has been 
defined in Act IIIof 1901 (Local) as any 
officer employed under this Act in main- 
iaining Revenue Records or in the business 
of land revenue, The Collector, who, at the 
instance of Durga Prasad Singh, passed the 
debatable order on the 24th of July, 1923 
isa Revenue Officer. The crucial point in 
the case is whether, in entertaining the 
application of Durga Prasad and in pursu- 
ing investigation consequent thereon he 
was disposing of a matter which was with- 
in his provinee to determine under the 
provisions of the Land Alienation Act. Tt 
is not in cases of alienation generally that 
the Oollector has jurisdiction to act under 
Act IL of 1903. The Collector has no juris- 
diction to enquire into the propriety or,valid- 
ity of permanent alienation made under 
els. (a) and (b) of s. 3, cl. (1). 
manent alienation is intended to be made 
by an agriculturist in favour of a non-agri- 
eulturist, no legal effect can attach to such 
transfer without the sanction of the Oolleet- 
or. Under cl. (3) ofs.3,in such cases, 
the Collector shall enquire into the cir- 
cumstances of the alienation and shall have 

-discretion to grant or refuse by an order in 
writingthe sanction required by sub-s. (2). 
The field of enquiry is extremely limited. 
Inthe ordinary eourse of things what is 
contemplated is that where the transfer or 
the projected trausfer is in favour of a non- 
agriculturist, the alienor or the alienee or 
both may apply to the. Collector for. sanc- 
tion, The mattermay be brought to the 
notice of the Collector in a variety of ways, 
such as, at the instance of the village Pat-. 

“wari or on the report of the Naib-Tahsildar. 
The Collector is to enquire into the cir- 


cumstances of the alienation as to 
whether the terms are’. fair, whether 
the consideration .is sufficient; but his, 


` powers extend to granting or refusing to 
grant the alienation añd no further. Where 
apparently the alienee is a member of the 
agricultural tribe as the alienor or isa mem- 
berof an agricultural tribe and is a residen nt 
ofthe District in which the land is situate 
no sanction of the Collector is necessary and 
the Collector has no power to start an -en- 
quiry as to the legalityor propriety of the 
alienation. The alienee in cl. (b) apparent- . 

‘ly means the person who on the face of the 
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instrument is the transferee. It cannot be 
given an extended meaning so as to include 
both.ostensible alienee and the real alienee. 
If the ostensible alienee is a non-agricul- 


' turist, no title passes to. him without the 


sanction of the Oolleetor. If the ostensible 
alienee is an agriculturist buthe holds the 
property fora third party who is & non- 
agriculturist no resultant trust can accrue 
in favour of the beneficial owner in defiance 
ofthe provisions of s. 3, cl. (2) of the 
Act. A non-agriculturist benami purchaser 
acquires no title to the property. His name 
car? never be mutated except in conformity 
tos. 18. He has no heritable or transfer- 
able interest in the property. . The person 
in whose favour the deed has been execut- 
ed, so long as he happens to be an agricul- 
turist, must for the purposes of this Act be 
taken to be the absolute owner of the pro- 
perty and is the only alienee who could be 
taken notice of. 

The Oollector has no jurisdiction, under 
- Aet ILof 1903, either to cancel the sale-deed 
of Pancham or to remove the name of Pan- 
cham from the Revenue Records and direct 


. substitution of the name of Durga Prasad 


in bis place. In passing the order, therefore, 
on the 24th of July, 1928, the Collector was 
not disposing of any matter within the 
scope of Act II of 1908. 

As a Revenue Officer, the Collector is the 
only authority to regulate the maintenance 
of village administration papers (s. 34 of the 
Land Revenue Act). It ought to be noted, 
however, that on the date of Durga Prasad’s 
application, Durga Prasad’s name: did not 
stand in the Revenue Records; Pancham's 
name had already been mutated. Durga 
Prasad did not derive any title by transfer 
of succession from Pancham, Assuming 


.that the order of the Collector dated the 


-24th of July, 1923, was made under s. 40 of ` 
the Land Revenue Act, the said order '' did 
"not debar any person from: establishing his 
right to the property in the Civil Court." 
During the progress of argument, a refer- 
ence was made to the rules published in the 
‘United Province Gazette on the 27th of 
June, 1923. These rules purport. to have 
been made under s. 24 of Act II of 1903 and 
‘have the force oflaw. It was vaguely’ sug- 
‘gested that these rules operated as a bar to 
the jurisdiction of the Civil Court, but the 
attention of this Court has not been drawn 
to any rule‘which may have this effect. The 
‘defendants have failed to establish that the | 
jurisdiction of the Oivil Court is barred, : 
-This plea is accordingly rejected. ` 
It may bo noticed here that even if Rang 
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Lal were the real purchaser of the property 
and the sale could not take effect as such, 
the whole transaction could not be avoided. 
The provision of s. 14 of the Act is manda- 
tory and the Oollector was bound to give 
effect to it. The property in suit is in pos- 
session of the usufructuary mortgagees. 
Without redeeming the mortgage, the 
plaintifis could not claim possession of the 
property. 

The suit is, therefore, not barred by s. 42 
of the Specific Relief Act. 

The onus of proving that Pancham Ram 
was a benamidar for Ram Lal lay heavily 
upon the defendant-appellant and he has 
hopelessly failed. His entire case practi- 
cally rests upon the evidence of Durga 
Prasad and Bindeshwari Singh, 

Durga Parsad isa man of embarrassed 
circumstances and the Raja of Daiya was 
one of his creditors, who held a decree for 
money against him. He is an interested 
party and his statement as & whole is not 
caleulated to inspire any Court with con- 
fidénce. The other witness Bindeshwari 
Singh according to his own showing is an 
ex-servant of the Raja of Daiya. The Raja 
had instituted a suitagainst him forrendition 
of accounts. The Raja died and the suit 
was allowed to abate. It is quite possible 
that the non-prosecution of the suit is the 
price of his present evidence. It has been 
held in a series of cases that in a benami 
purchase in India the criterion of beneficial 
ownership is the source from which the 
purchase money was derived. In thé pre- 
sent casethedefendant-appellant has signal- 
ly failed to prove that the purchase money 
was not paid by Pancham but flowed from 
the pocket of Ram Lal. ` Ram Lal has been 
examined in the case and he .disowns all 
concerns. No attempt was made by the 
appellant to have Ram Lal's account books 


produced in Court, It is true that Pancham - 


is not wealthy or prosperous, but the de- 
fendants have failed to prove that the sale 
consideration was not paid by Pancham but 
by Ram Lal. The defendants relied upon 
two documents, purporting to be the state- 
ments of Pancham made in the mutation 
Court on the 23rd of March, 1922, and the 
3rd of May, 1923. These statements, if in- 
tended to be used to contradict Pancham, 
ought to have been put to Pancham undér 
s, 145 of the Indian Evidence Act. These 
cannot, therefore, be used as evidence to 
contradict the statement of Pancham claim- 
ing that he was the purchaser of this pro- 
perty under the sale-deed executed by 
Durga Parsad in his favour, 
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Counsel for the defendants-appellants 
endeavoured to meet the provisions of s. 145 
by urging that in the circumstances of this 
particular case the attention of the witness 
was in effect drawn to his previous state- 
menís, He points out that it is clear that 
the witness had well in mind the fact that 
he had made previous contradictory state- 
ments because in his examination-in-ehief he 
was asked to make a statement as to whe- 
ther he had made any previous statement 
tothe Tahsildar. The putting to him of 
this question and his denial of having 
made any statement may reasonably be 
construed as proving that the plaintiffs’ 
Counsel and the witness knew perfectly 
well of the existence of those statements, 
The fact that he was asked as to the state- 
ment made before the Tahsildar, whereas 
in fact they were made before the Naib- 
Tahsildar, really makes no difference. 

It is next pointed out that the documents 
recording the statements made to the 
Naib-Tahsildar were really in Court at 
the time, and this is established by the 
fact that the order-sheet shows that they 
were noted as admitted in evidence and 
marked as exhibits on the same day as the 
witness made his statement. It is next 
suggested, and not without reason, that 
Oounsel for the defendants thought it 
futile to put these statements to the wit- 
ness in view of the fact that he had already 
shown by his examination-in-chief that 
he knew of those statements, and was pre- 
pared to deny having made them. This 
may be so; but s. 145 requires that the 
attention of the witness must before the 
writing can be proved be called to those 
partsof it which are to be used for the 
purpose of contradicting him. And in 
view of the strict language employed in 
8. 145 and of the desirability of making 
it quite clear that a witness must be 
given an opportunity of meeting any 
criticism of his evidence, we think any 
laxity of practice in this respect cannot 
be condoned, The witness was entitled 
to have his attention specifically drawn to 
the passages; and that was not done. 

It is next sought to use these statements 
as the statement of a person from whom 
the plaintiffs derived their title, and ad- 
«emissible under s. 21 of the Indian Evi- 
dence Act. Before the defendants could 
be allowed to do this, they had to lead 
evidence to prove that the statements in 
question were made by Pancham. As 
has been noticed above, these statements 
were never put to Pancham, nor was any 
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evidence produced in Oourt to bring the 
statements home to Pancham, Under those 
circumstances the defendants were not 
entitled to use these statements as admis- 
sions of the predecessors-in-title of the 
plaintiffs. 

We dismiss the appeal with costs. 

R. L. * Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Stamp REFSRENGS IN First ÁPPEAL No. 322 
er 1925. 

January 10, 1928, 

Present:—Mr. Justice Ashworth. œ 
TULA RAM-—PLAINTIFF—APPELLANT 
versus 
DWARKA DAS AND ANOTHER—DEFENDANTS 
— RESPONDENTS, 

Court Fees Act (VII of 1870), s 7 iv (c)—Suit for 
declaration and pessession—Prayer for declaration 
unnecessary—-Court-fee. 

Where a plaintiff asks for a declaration as his 
first relief and as possession as a consequential relief, 
he is bound to pay ad valorem Court-fee under s. 7, 
el. iv (c) ofthe Court Fees Act, even though the suit 
might have been framed merely asa suit for posses- 
sion. [p. 656, col. 2.] 

The test in such cases invariably should be whether 
the plaintifi includes amongst the reliefs claimed not 
only arequest for possession but also, as paving the 
way to such request, the relief of a declaration of 
title. [ib:d.] . 

The plaintiff can be excused from payment of 
such Court fee only if he gets the permission of the 
Court to amend the plaint and strike out the relief 
fora declaration —[ibid.] 

Ganga Dei v. Sukhdeo Prasad (3), followed. 

Tika Ram v. Salig Ram (2), dissented from. 

a anan Prasad v. Gobind Das (1), distinguish 
ed. T 


The Report of the Stamp Reporter was as 
follows :— 

This appeal arises outofa suit brought 
by the plaintiff-appellant for the following 
reliefs:— 

(a) It may be declared that the mort- 
gage-deed, dated the 15th of September, 
1913, executed by Roshan Lal, in favour of 
Dwarka Das, and Decree No. 117 of 
1315, Dwarka Das v. Kansilia 
dated 4th January, 1916, and final decree 
No. 265 of 1916, dated 27th November, 
1916, are void, ineffectual, fraudulent and 
collusive and have been obtained in order to 
prejudice the right of the plaintif. 

(b) Possession over the property detailed 
below may be awarded® tothe plaintiff. If 


in the opinion ef the Court any condition. 


or restriction may -be considered to “be 
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proper, possession may be awarded with 
those conditions and restrictions. 

(c) Cost of this suit may be awarded. 

(d) Any other relief which may under the 
circumstances of the case be beneficial to the 
plaintiff may also be granted. 

The valuation of the suit for purposes of 
jurisdiction was laid at Rs. 6,000 anda 
Oourt-fee of Rs. 53-10-0 was paid, viz, 
Rs. 30 for declaration and Rs. 23-10-0 for 
possession, 

The suit being for declaration and pos- 
session, clearly falls within the purview of 
8.7, cl. 1v (c) of. the Court Fees Act, read 
with s. 8 of the Suits Valuation Act, and is 
liable to be charged with an ad valorem 
Oourt-fee, which comes to Rs. 315. 

The nature of the claim is such as. 
would render the suit to be onein which 
the declaration with a consequential relief 
is prayed, because unless the declaration 
prayed for is granted the possession asked 
for cannes be granted, because the pro- 
perties are inthe possession of the decree- 


holder who has-purchased them, Rupees 53-8 


having already been paid there is a de- 
ficiency of Rs. 261-8 payable by the plaint- 
iff-appellant for the Court below. 

The suit having been dismissed the 
plaintiff-appellant has filed this appeal 
valuing it at Re 6,000 and paying the same 
amount of Rs, 83-8 as Court-fee, as waa 
paid in the Oourt below. For the reasons 
stated above there is a deficiency of 
Rs. 261-8 payable by the plaintiff-appellant 
for this Oourt, 

The result is that the total deficiency 
payable by the plaintiff-appellant for the 
Gourt beléw is Rs. 2618 and that for this 
Court is Rs. 261-8, in all Rs 523. 

As this report was disputed bythe ap- 
pellant the Taxing Officer referred the 
matter to the Taxing Judge. 

Mr. Sarkar Bahadur Johri, for the Ap- 
pellant. 

JUDGMENT.—This is areference by 
the Taxing Offieer for a decision as to ihe 
proper Court-fee to be paid inasuit out 
of which has arisen First Appeal No. 322 
of 1925. According to the plaint the plaint- 
iff and his nephew were co-parceners in 
respect of certain property. On the 15th 
qf September, 1918, the nephew, Roshan 
Lal, executed a usufructuary mortgage in 
favour of defendant No, 1. On the death of 
Roshan Lal, some eight or nine months later 
the mortgagee brought a suit for fore- 
closure against Musammat  Kausila, widow 
of Roshan Lal. and gota decree, Tha 
plaintiff asks for a declaration that tha 
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mortgage-deed was void and ineffectual as 
‘Roshan Lalhad no right to transfer the 
family property. There is no statement 
in- the plaint whether Roshan Lal was the 
manager or not of the family. The second 


relief claimed was possession of the property. ' 


Now ina suit for possession itis not 
necessary for the plaintiff to sue for a 
declaration as to his title. At any rate in 
& suit ofthis nature for possession itis 
not necessary for him to do so. The 
-plaintiff’s Counsel consequently maintains 
that the Court-fee should be valued merely 
asa suit for possession. In support of 
this contention he invokes a Full Bench 
decision of the Patna High Court, Ram- 
sumran Prasad v Gobind Das (1) That 
decision is not,in my opinion, applicable 


to the present case. In that case, although | 


the plaintiff asked for an adjudication 


upon his title, he did net include amongst: 


the reliefs claimed a prayer fora declara- 
tion as to his -legal character or title or 
as to the invalidity of a certain transfer. 
Next I am referred to a single Judge 
decision of this Court. 
Ram (2). In that case the plaintiff did ask 
fora declaration as one of the reliefs 
which he claimed. It was held by Mr. 
Justice Tudball, that as it was unnecessary 


for the plaintiffs to ask for a declaration the . 


suit should have been treated as an 
ordinary suit for possession of property. 
The learned Judge invoked the fact that 
“suits of this nature are very common and 
they have always been treated as ordinary 
suits for possession of property.and Court- 
fee is paid on five times the Government 
revenue". On the other hand, Ihave been 
referred to à single Judge decision of 
`~ this Court, Ganga Det. v. Sukhdeo 
Prasad (3). In that case . Daniels, J., stated 
as follows:— je un 
` “Now the suit as framed is clearly one 


fora declaration with consequential relief. ` 


It is, therefore, beside the marks to 
suggest that the suit might have been 
framed so asto ask for. different reliefs, 
or, in other words, 
been framed purely asa suit for posses- 
‘sion, 
the suit”. 
- (1)68 Ind. Cas. 700; 2 Pat. 125; (1922) Pat. 291; 4 U. 


P. L. R. (Pat.) 75; 3 P. L.T. 704; A. I. R. 1922 Pat. 615; 
1 Pat. L : ` 


. R.1. f 
(2) 57 Ind. Cas, 494; 2 U. P. L. R. (A.) 216; 18 A. L; ° 
J, 903. « s 
(3) 84 Ind. Obs. 624; 47 A. 78; A.I. R. 1924 AIL 612; 


42A.L.J. 945; L.R. 5 A, 618 Oiv, -~ 
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Tika Ram v. Salig 


ihat it might have. 


The plaintiff has to pay Court-fee- 
on the relief which she seeks to obtain by 


: de. 
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I entirely concur with the decision of 
Justice Daniels in Ganga Deiv. Sukhdeo 
Prasad (8)and dissent from the contrary 
view taken by Tudball, J., in Tika Ram 
v Salig Ram (2). At the time whena 
plaint is filed itis impossible for a Court 
or an officerof the Court to go into the 
question whether the.plaint unnecessarily 
asks for a declaration with the conse- 
quential relief of possession or whether it 
would have served the purpose of the 
plaintiff to ask merely for possession. 
When the plaintiff asks fora declaration 
as his first 
second relief, it must be taken that in 
the opinion ofthe plaintiff, or at least 


of bis legal adviser, the declaration is a 


necessary relief. If the argument invoked 
by Tudball,J., were pressed to its logical 
conclusion, we should return the Court-fee 
to any litigant who could prove that he had 
brought an unnecessary suit. Asregards 
Tudball, J.'s invocation ofthe practice of 
this Oourt, I am of the opinion that 
practice cannot override the language of a 
Statute, There is no necessity of -giving. 
effect.to-a wrong view merely because that 
wrong view has not been challenged fora 
long time,thatis to say, where the ques- 
tion.isthe construction tobe put upon a 
certain enactment.  . < sa E $ 
: [hold that the test in such - cases in- 
variably should be whether the plaintiff 
includes amongst. the reliefs claimed not 
only a request for possession but also, 
as ` paving the way to such request, the 
relief. of a declaration of title. This view 
derives support from a consideration of 
what would -happen -in a reverse case 
where the plaintiff fails to ask' fora de- 


claratory relief but is found not to be 


entitled to possession without first obtain- 
ing a declaration. In such a case the 
plaintiff would be required to amend his 
plaint and. to pay the extra Court-fee, 
Similarly in a case, such as this case is, 


itis clear that the plaintiff can only be : 


excused from the Oourt-feeif he gets theper- 


mission of the Court to amend the plaint `- 


relief and possession as a 


4 


and strike outíhe relief for a declaration. | 


For the above reasons my answer to the 


Taxing Officer is that the view taken by ` 


the office is 
ficiency reported should be made good. 
The Taxing Officer may allow such time 
ashe thinks ít for the payment of the 
deficiency. As Counsel for the plaintiff- 
appellant did not appear, ` this order is 
‘delivered ex parte, 4 
Reference answered, 


correct, and that, thede- . 
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RANGOON HIGH COURT. 
First OrvrL APPEAL No. 157 or 1923. 
August Z8, 1928. 

Present :—Sir Henry Pratt, Kt., Officiating 
Ohief Justice, Mr. Justice Ormiston 
and Mr. Justice Carr. 

WOR MOH LONE & Oo—APPELLANT8 
versus 
Tug JAPAN COTTON TRADING 

Coy., Lr» —RESPONDENTS. 

Contract Act (IX of 1872), s. 56—Impossibility of 
performance—Contract for sale of rice—Seller's mill 
burnt down—Seller’s lrability—Construction of con- 
tract. 

The defendants who were rice-millers agreed to 
sell to the plaintiffs a certain quantity of rice on 
or beforea specitied date. The contract which was 
embodied in the standard form of bought and sold 
notes for rice contracts used in Burma, eontained 
certain clauses applicable to the circumstances of 
sales by a miller of the produce of his mill but 
contained a special clause at the end that the sellers 
had the right to deliver under the contract the 
milling ofcertain specitied mills, some twenty in 
number, in which the sellers’ mill was not included. 
The sellers did not elect to supply the rice from any 
specific mill and did not give any milling notice. 
Before the date fixed for the performance of the 
contract the defendants’ mill was burnt and in a suit 
for damages for non-delivery, the defendants pleaded 
that they were absolved from liability by the acci- 
dent: 

Held, per Pratt, C. J., and Carr, J., (Ormiston, J., 
dissenting), that upon a true construction of the 
contract, the agreement was not primarily one for 
delivering rice milled at the defendants’ mill, but 
was simply one for sale of rice which could be 
carried out by the delivery of rice from any one or 
more of the mills named, and the defendants 
were not, therefore, absolved from liability by the 
mere fact that their mill was burnt down. |p. 663, col. 


2. 
p Co. Ltd.v. H. Hamadanee & Co. (1), re- 
ferred to. 


First appeal against a judgment of 
the Original Side in Civil Regular No. $6 of 
1927, 

Mr. Clark, for the Appellants, 

Mr. N. M. Cowasjee for the Respondents, 


JUDGMENT. 

Pratt, Oifg. C. J. — Plaintiffs, the 
Japan Uotton I'rading Company, Limited, 
suedthe defendants, Wor Moh Lone & Co., 
for damages for breachof a contract to 
supply 2,0UJ bags of rice on or before the 
20:n September, 1927. 

The contract wasembodied in a printed 
Rice Sale Note, Ex. A, in the form common- 
ly used in similar transactions. v 

It eontains provisions regarding gunnies, 
twine, day and night milling at sellers’ 
option, delivery ex-hopper, right of sellers 
to require a deposit jn case of a fall in 
price, payment ia cash before removal, 
etC., 

Olause 16 runs “accidents to machinery, 


An 
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strikes or sickness of mill hands or coolies 
always excepted.” 

The final cl. 19 gives a long list 
of firms whose milling the defendants have 
the option of delivery. 

Defendants’ case was that on a true. 
construction of the contract and on the 
intention of the parties, the contract was 
one for the supply of rice from defendants’ 
own mill, that cl. 19 merely gave the sellers 
the option of supplying rice from the other 
mills specified, but that the contract was 
primarily for the sale of rice of defendants’ 
own milling. 

It was contended, therefore, that as de- 
fendants’ mill was burnt down they were 
absolved from performance of the con- 
tract. 

The learned Judge who heard the case 
was unable to accept this contention. “He 
held that the contract was generally for 
sale of a certain quantity of rice of a 
specified quality, that taking the wording 
of the sale note as it stood there was noth- 
ing to justify the inference that the par- 
ties intended or contemplated, even pri- 
marily, the sale by the defendants of the 
produce of their own mill, nor was there 
any express statement to this effect. He 
came to the conclusion that thé contract 


gave sellers an option of delivery 
from their own mill if they chose, 
and that, if they did not so choose, 


they could deliver from any of the other 
mills specified in the final clause. As no 
intimation otintention to deliver from a 
particular mill had been given and no 
milling potice issued, the Court was of 
opinion that the burning down of defend- 
ants’ mill did not absolve them from 
liability fo perform the contract. Plaint- 
iffa were accordingly granted a decree for 
damages, 


On appeal it has been argued before us 
that, taking the Sale Note as it stands, 
apart from the last clause, it must be 
construed as a contract by a miller to 
deliver rice milled in his own mill, cl. 
19 giving him an added option, at hia 
discretion, of supplying rice from other 
specified mills. ' 


e The contract being, therefore, primarily 
for delivery of rice from defendants' own 
mill, when their mill waa burnt down, it 
was optional with them to terminate the 
contract or deliver rice from any of the mills 
specified in cl. 19, but they were not bound 
to perform their contract by delivering rice 
from other mills, 


658 
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I agree with the learned Judge on th® - Defendants do not allege that they gave 


Original Side that the contract will not 
bear this construetion. 

The form of note used (Ex. À) may have 
been originally intended for sales by 
millers of rice from their own mills The 
"wording is suitable and was probably 
designed in the first instance for such 
transaction. 

There is, however, no doubt that the 
form has become the standard form for 
bought and sold notes for rice contracts, 
as my learned brother points out in his 
judgment, Though the wording in the 
earlier clauses is more especially applicable 
to the circumstances of sales by amiller 
of the produce of his mill, yet, as pointed 
out by the trial Judge, it is not incompati- 
ble with the sale of rice from other mills, ` 

Itis obvious that too much stress cannot 
be laid on the exact terms of the earlier 
clauses, as applying to determine from the 
seller's own mill, since the last clause gives 
the option of supplying from any ofa long 
list of mills. 

It may or may not have been understood 
ihat the defendants were at liberty to 
supply rice of their own milling, but the 
contract is silent on the point. 

I am quite unable to read the note, as it 
stands, as a contract by the seller to sell 
rice of his own milling 

He is given the choice of delivering 
rice milled by alarge number of specified 
firms. 

Defendants had not elected to supply 
fice from their own mill or issued any 
milling notice, This fact differentiates 
the case from that of the Arracat Co., Ltd. 
v. H, Hamadanee &Co, (1), in that in the 
case cited the sellers had issued “a milling 
notice and commenced delivery from their 
own mill before it was burnt down, 

It is not alleged that there was any 
thing to prevent sellers from milling rice 
of contract quality from one of the mills 
specified in cl. 19 of the contract. 


In the present instance the defendants . 


had not given notice of intention to deliver 
rice from their own miil, nor does the 
contract show that they intended to do go, 

Clause 16, on which stress has been laid, 
will refer to the mill from which delivery, 
is to be taken, as pointed out by the 
Bench in the case already eited. There is 
no reason toconfine its application to de- 
fendants’ mill, which is not mentioned in 
the contract. 


(1) 47 Ind, Cas, 541; 11 Bur, TL. T. 63, 


notice of their intention to rescind the con- 
tract or of their inability to perform it, 
when their mill was buxnt down. 

It is clear tbat the burning of the mill 
did not render the contraet impossible of 
performance,and the presumption is that 
the real reason of non- performance was 
the unfavourable state of the market. 

I agree with the trial Judge that de- 
fendants were not absolved from perform- 
ance of their contract. 

I would dismias the appeal with costa. 

Ormiston, J.—This is an appeal of 
the defendants from a decree of the 
Original Side awarding damages to the 
plaintiffs for the breach by the defendants 
of a contract to sell rice. 

"The issues were :— 

(1) Are the defendants exempted from 
delivery of rice according to the contract 
by the terms of cls. (16) and (19) of the 
sold noteor by any local usage? 

(3) Assuming that the defendants are, by 
reason stated above, exempted from per- 
forming that contract, had they by sub- 
sequent conduct waived that claim? 

(3) To what damages, if any, are the 
plaintiffs entitled ? 


The learned Judge having answered 


the first issue in the negative, the second 


issue did not arise, and he adjourned the 
hearing for evidence on the third issue. 

At the adjourned hearing the defendants 
did not contest the issue of damages and 


& decree was passed in favour of the 


plaintiffs for the amount claimed. 

If the appeal is successful the case 
will have to be remanded tothe Original 
Side to take evidence on the second 
issue. 

As regards the first issue, two of the 
grounds of appeal are directed to the 
finding that the defendants were exempted 
by reason of a local usage, but no part 
of the argument has been directed to these 
grounds, 

The contract, which was entered into on 
the 15th January, 1927, was that the 
defendants should sell and the plaintiffs 
should buy 2000 bags of rice of a parti- 
cular quality at an agreed rate, delivery 
to be taken on or before the 20th 
February, 1927 The defendants are rice- 
millers whose mill was burnt down on 
the 27th January, 1927. No milling notice 
of their own or any other mill was issued 
by the defentants t$ the plaintiffs, and 
no paddy was delivered on or before the 
20th February, 1927. 
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The contract was embodied in what has 
for many years been the standard form 
of bought and sold notes for rice contracts. 
Its material provisions it willbe conveni- 
ent first to summarise, 

By cl 3 the rice is to be Ngatsain 


d 
T Ngakyauk, at sellers’ option, usual 


| B.Q. quality cleaned rice. The grain to 
be fair average of quality procurable at 
the time of milling, 

Olause 4 provides that the buyer is to 
supply gunnies and twine. If owing to 
late arrival at mill of his gunnies or other 
causes, the sellers’ gunnies are used, the 
rate to be paid is prescribed, as is also 
the rate for the usé of histwine. Olauses 
5 and 6 prescribe rates for bagging, sewing 
and shipping, and for landing and receiv- 
ing gunnies at mill. 

Under cl. 7 the rice is to be milled 


by day 220 night at sellers’ option. 


Clause 8 stipulates that delivery is to 
be taken ex-hopper on or before the 40th 
February, 1927, date at sellers’ option and 
payment isto be made in cash before any 
rice is removed, but not in any case later 
than immediately after milling. Payment 
is to be made in cash on’ completion of 
eaeh 1,000 bags if required, 

Clause 10 gives the seller the right of 
disposing of any rice milled against the 
. contract by private or publie sale on 
buyer's account. < 

By reason of cl. 13 the buyer cannot 
claim the right of leaving the riee in 
the sellers’ godown after the 15 days 
allowed for removal have elapsed. Olause 
15 gives the seller, on the expiry of the 
15 days, the right of removing the rice 
to other than mill godowns at the risk 
and expense of buyer after 24 hours' notice 
has been given. 

Clause 16 is:—'' Accidentsto machinery, 
strikes orsickness of mill hands always 
excepted.” - 

Clause 19 provides that “ sellers have 
the right of delivering under this contract 
the milling of" some twenty named mills, 
in whieh the mill oithe defendants is not 
included. 


This form of rice contract provided the 
subject-matter of a decision ofa Bench 
of the late Ohief  Oourt of Lower 
Burma in Arragan Co, Lt. v. H, 
Hamadanee & Co, (1) The defendant- 
appellants agreed to sell to the plaintif- 
respondents 10,000 bags of rico, delivery 
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to.be taken ex-hopperin April, 1916, an 
gave to them a milling notice on its ow 
mill The plaintiffs took delivery of 6,44 
bags from the defendants' mill up to the 
26th April when the mill was burnt down 
and. deliveries under the contract ceased, 
Clause 18 (corresponding to el. 19 of 
the form before us) gave the seller: the 
right to deliver under the contract the 
milling of seven specified firms, - the 
defendant's mill not being therein included. 
The plaintiffs sued for damages and the 
defendant relied on cl. 16 (the clause 
exempting accidents to machinery) The 
lower Court held that cl. 18 applied, 
not only to the defendants’ mill, but to 
the other mills mentioned therein as well, 
and that the defendant was bound to 
deliver from those other mills, if it could 
not deliver from its own mills. The 
Appellate Court pointed out that the 
Judge of the lower Court was “in error 
in construing cl. 18, which is clearly 
inserted for the benefit of the seller, as 
if it imposed an obligation upon the seller 
to deliver, in certain circumstances, from 
all the mills. Clause 16 clearly refers to 
the mil from which delivery is to be 
taken, or is being taken ; and means that’ 
if that mill breaks down, the seller ig 
absolved from giving or completing delivery 
of so much rice as the buyer would hava 
had to take from that mill, ifithad not 
broken down, The clause absolves the 
seller from anticipating and providing . 
against a breakdown in the mill from 
which delivery is to be given". Consequent- 
ly, as the defendant under the contract 
was entitled to say that it would give 
deliverysfrom one millonly, and had said 
so by giving a milling notice on its own 
mill. Clause 16 applied to a breakdown 
in the defendants’ mill which actually 
occurred, and the defendant was absolved 
from any further delivery.” í 
In the case before us the circumstances 
are different, inasmuch as the defendants 
have given no milling notice on their own 
orany other mill The learned Judge on 
fhe Original Side said that if he could 
have accepted the defendants’ contention’ 
that the sale contemplated by the contract 


d 


* was primarily the sale of the produce of 


their own mill, though an option is given 
to supply the produce of any one of: 
other specified mills, they were bound to: 
succeed. He was, however, unable to accept 
that contention. Nor was he able to accept 
the contention of the plaintiff that ' the. 
defendants were bound to supply rice of. 
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the milling of one of the mills specified 
in cl 19, and not from their own will. 
In his opinion,the clause gave the defend- 
‘ants an option to deliver from their own 
mill if they chose to do so,and, if they 
did not so choose, to deliver from any 
of the other mills specified. As he put 


it, "the defendants' millis, by implication, . 


one of the mills from which they can, if 
they choose, deliver rice". He  distin- 
guished the Arracan’s case (1) on the ground 
that, in the present case, no milling notise 
had been issued and no election had been 
made by the seller, and cl. 16 could not 
begin to operate till such election was 
made. Oonsequently, he held that the 
burning of their mill did not under 
cl. 16, absolve the defendants from liability 
to perform the contract, 

Mr. Olark’s argument is that, on its 
construction, the contract is one by a 
‘miller to deliver rice which is the product 
of his own mill; that if his own mill 
is disabled, cl. 16 applies and he is excused; 
and that cl. 19 is merely a superadded 
option, capable of exercise by the seller 
only, to deliver rice which is the product 
of other mills. Consequently, when the 
defendants’ mill was put out of action, 
ihey wereat liberty, either to take up the 
position that they need deliver no rice, or 
if they chose, to deliver rice from one of the 
specified milla. 

Looking at the contraet as a whole, in 
my view itiscast in a form singularly 
inappropriate for use by one merchant 
selling rice to another. On the other 
hand, it is entirely appropriate to'the case 
of a miller selling rice the product of 
his own mill. The prescription of charges 
for the sellers’ gunnies if they have to be 
used owing to the late arrival at the mill 
of the buyer’s gunnies, and of charges for 
landing gunnies at the mill, the option 
given to the seller of disposing of rice 
milled against the contract on the buyer's 
account, the right given to the seller of 
removing the rice into other than mill 
godowns, all point in this direction. I do 
not think that it is a reasonable construc- 
tion of the clauses to which I have made 
reference that they include not only the 
seller but the miller whom the seller sub- 
stitutes in his place for in the case of a 
sale by a merchant they can have no ap- 
plication. Olauses 7, 8 and 16 point even 
more strongly in the direction which I 
have indicated. What isthe use of giving 
toa seller whois not a milleran option 
ef. mill by day or by night? How can 
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such a seller deliver ez-hopper? And 
what is the use of his stipulating for 


payment on completion of each 1,000 bags? 


If this were acontract by a merchant, one 
would have expected, in place ofcl. l6,a 
proviso exempting him from liability, if 
after he had given &'hotice specifying a 
particular mil), an accident occurred. For . 
these reasons, in disagreement with the 
learned Judge on the Original Side, I 
would hold that apart from cl. 19, the 
contract before usis by necessary implica- 
tion a contract by a miller to sell rice the 
product of his own mill: 

Does then the insertion of cl. 19 make 
any difference? Mr. Clark’s argument is 
that this clause merely confers an op- 
tion exercisable by the selleralone, of 
electing not to give delivery of the rice 
‘which by the remainder of the contract 


-he had contracted to ` deliver, but,.in lieu 


thereof, to deliver the production of the 
specified mills. Ifthe clause were intend- 
ed to be an integral part of the primary 
contract, one would have expected it to be 
worded somewhat as followa :—"In the 
performance of the contract, the seller shall 
have the option of delivering his own rice, 
or of one or another of the following mills”. 
But in point of fact the defendants’ mill is 
not amongst those specified, Thelearned 
Judge, holding, as I think, correctly, that 
the seller is not precluded from selling his 
own rice, but holding, as I think, incor- 
rectly, that the primary contract. is not to 
sell his own rice, holds further that the 
sellers’ mill is by necessary implication 
included in cl. 19. As I have pointed out it 
would have been a perfectly simple matter 
expressly to have included it in cl. 19. And, 
on the view I take, the contract being for 
the sale of the defendants' own rice, there 
is no necessity for any implieation that their 
millis to be ineluded amongst those specifi- 
ed in the clause. 

There is, to my mind, no tenable con- 
struction of the contract intermediate 
between that adopted by Mr. Olark and 
that adopted by Mr. Cowesjee. Mr. 
Oowasjee accepts the finding of the learned 
Judge, but does not accept the reasoning 


a On which itis based. Mr. Cowasjee's main 


cofitention is that, under the contract, the 
seller must deliver rics the product of one 
of the mills specified incl. 19. Reading, 
as I do, the contract as primarily one 
for the delivery of tice the product of 
the defendants’ mill, with a proviso that 
the seller may deliver rice the product 
of the specified mille, I am unable to 
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accept this contention. It involves the 
startling conclusion thatthe whole of the 
specified mills must have been disabled 
before cl. 16 can come into operation. 

Mr. Cowasjee's secondary contention is 
based onthe Arracan's case (1). That case 
decides that ifa seller elects to deliver 
from a particular , mill and to that end 
gives a milling notice, whether on his own 
mill oron one ofthe specified mills, he is 
absolved from liability if there is 4 


breakdown of the mill in respect of which ` 


notice has been given. Consequently, he 
aruges inasmuch as in the case before us 
no milling notice at all has been issued, 


and, therefore, no election has been made: 


cl. 16 cannot come into operation. 
Herein he adopts the reasoning of the 
learned Judge on the Original Side, I 
agree that a decision of a Bench of the 
Ohief Courtis not lightly to be set aside 
but it does not necessarily follow that 
the same considerations apply to deductions 
from such a decision. Although the de- 
duction which Mr. Oowasjee and the learned 
Judge drew from the decision may seem 
to be its logical corollary, it has to be 
remembered thatthe case before us was 
not the case before the Oourt which 
decided the Arracan’s case (IN, The Arracan 
case (1) could quite well have been decided 
on the narrower construvtion of the con- 
tract which I have adopted. The circum: 
stances of that case were more strongly in 
favour of the seller than those of ths pre- 
sent case, and it was not necessary to pub 
forward the interpretation which I consider 
to be correct. Nor had the Court to con- 
sider what the consequences would ba, if, 
subsequent tothe delivery of a milling 
notice on a mill included in cl. 18, 
the mill had been burnt down. 

I donot consider it tobe a necessary 
implication from the view I take that, 
asthe learned Judge says, it would be 
“open to the seller to say, if any of the 
26 mills is burnt down, that that parti- 
cular mill is the one from which he 
intended to deliver his rice", For, on 
my view the only mill to which cl. 16 
applies is the sellers’ own mill. If the 
decision in the Arracan's case (1) is to be. 
taken to be correct, and it proceeded on 
a construction of the contract with whigh 
I donot agree, it by no means follows 
that the sellers would bə entitled to 
adopt the fraudulent contention imagined 
by the learned Jydge; for I think it 
must be taken that an intention to elect 
to deliver from a particular mill is quite 
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a different thing from an expression of that 
intention, 

It follows from the construction of the 
contract which I adopt, that the perform- 
ance of the primary contract having 
been excused by the destruction of the 
defendants’ mill, and there having been 
no election on their part to deliver from 
any other mill, they were under no 
liability to deliver rice to the plaintiff on 
or before the prescribed date. 

I am, of course, aware that a somewhat 
upreal atmosphere has surrounded the 
discussion of this case. It is quite possible 
that all that the partiesin effect intended 
to do was to buy and sell or purport to buy 
and sell rice and that from that point 
of view nearly the whole of the printed 
form wassurplusage. Nevertheless in the 
construction of the contract, such a con- 
sideration should not be allowed to have. 
weight. I am also aware that the cons- 
truction put upon the contract by the 
learned Judge is insome respect convenient. 
But convenience is not the only thing to 
be considered, and it should not be 
permitted to persuade a Court to place a 
construction on a contract which it cannot 
legitimately bear. In my opinion the con- 
struction of the learned Judge. does not 
fulfil the condition precedent. The deci- 
sion at which I have arrived will cause 
me the less regret if it should result in 
the substitution of & new form of rice 
contract for one which is utterly unsuited 
to the conditions of modern business in 
Rangoon. 

I would allow the appeal, set aside the 
decree of the Original Side, and remand 
the case tothe Original Side for hearing 
on the second issue, I would direct the 
respondent to pay the appellants’ costs of 
the appeal and grant to the appellants 
a certificate under s. 18 ofthe Court Fees 
Act, 1870. 


[Their Lordships 
following 
Carr, J.] 


“The point for decision is whether, on 
the terms of the Rice Sale Note Exhibit 
A taken in conjunction with the pleadings, 
defendants are absolved from delivery of 
erice according to the contract by reason 
of their mill being burnt down. As we 
are not agreed upon the point, the case 
is referred to a third Judge for decision 
under cl. 34 of the Letters Patent.” 

. Carr, J.—The facts of this case ap- 
pear sufficiently in the judgments of the 


having differed the 
question was referred to 
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learned Judges whose difference of opinion 
has been referred to me. The question 
before me is whether upon its proper 
construction the contract in the suitis a 
contract for saleand delivery of rice from 
the defendants’ own mill only with the 
addition of an option to the seller only 
to deliver from other mills specified in 
cl. 19 but without any obligation upon 
him to do so in the event of it being 
impossible for him to deliver from his 
own mill, or whether it is merely a contract 
for the sale and delivery of rice which 
may be delivered from any one or more 
of the mills so specified and which it is 
incumbent upon the defendant to deliver 
from some oneor more of such mills so 
long asit is possible for him to do so. : 


The learned Judge on the Original Side 
arrived. at a construction . intermediate 
between the two above stated, holding 
that the. contract was merely one for the 
sale of rice which might, at the sellers’ 
option, be delivered either from any of 
the specified mills or from the sellers’ 
own mill. He thought that the sellers’ own 
mill,. though nowhere mentioned in the 
contract was by implication included among 
the mills from which delivery might be 
given. I donot think that the question 
of the correctness of this construction comes 
before me on this reference, but in any 
case it is unnecessary to decide upon it, 
for unless the construction first set out 
above, which is that put forward by the 
defendant-appellants (the sellers), can be 
accepted the appeal must necessarily 
fail. 


. The case ofthe Arracan Co. Lid, v. H. 
Hamadanee & Co. (1) has been referred to. 
I have referred to the original records and 
find that in all matters material to the 
present question the contract in that case 
was identical with the one nowin dispute. 
But I do not think that that decision is 
.of any assistance in the present case, 
There was nointerpretation of the contract 
in respect of the question ‘now .arising. 
The parties had in fact so far interpret- 
ed it for themselves; the seller had given 
a milling notice for his own mill, which 
had been accepted by the buyer and deli- 
very was in progress when that particular. 
mill was burnt down. What the learned 
Judges said on this subject was merely 
—"In the present case the plaintiff accepted 
a milling notice on the defendants’ mill. 
It must be taken, therefore, that the parties 
had agreed thátt he defendants should be at 
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liberty to give delivery under the contract 
from their own mill....;....". 

"The contract before me contains no 
mention whatever of the sellers’ own mill 
but the contention for the defendants is 
that.its terms are such as necessarily to 
imply & primary intention that the rice 
Should be delivered from their mill In 
supporting tbis contention Mr. Clark has 
Strongly urged that the contract must be 
construed strictly upon its own terms, 
without reference to extrinsic circumstances, 
But be has atthe same time emphasised 
the fact that the defendants are (or at that 
time were) millers, and had a mill of their 
own. In this he is some what inconsistent 
for that itself is a circumstance extrinsic to 
the contract. 

Looking to its terms alone the contract, 

in rhy opinion, is simply one for the sale of 
rice which is to be delivered from a mill 
immediately after milling. Apart from 
cl. 19 the seller could satisfy this contract 
by delivery from any mill, so long as he 
complied with. the other terms of the 
contract. In my view ofitcl 19 notonly 
gives the seller the option of delivering 
from any of the mills named but also 
S him from delivering from any other 
mill. l ; 
The defendants claimed that the terms of 
the contract are such that they can only 
mean that thericeisto be delivered from 
the sellere' own mill. They rely particular- 
ly on the references to milling in cls. 3,7,8,9, 
10 and 12. None of these seem.to me to 
justify the importing into the contract of 
words which it does not contain. The 
contract is clearly one for rice which is to 
be milled and to be delivered immediately 
after milling, but I can see no reason why 
we should imply-from tais that the rice 
is to be milled by the seller himself. The 
seller has under-taken to deliver rice on 
those termsand whether he himself has or 
has nota millitis incumbent on him so to 
deliver tlie rice, j^ x 

The clauses which seem to meto lend 
most support to the appellants’ contention 
are Nos.12, 13 and 14. Clause 12 provides 
that the buyer will becharged godown rent 
should he fail to remove the rice within. 
fifteen days after milling; cl, 13 that the 
buyer cannot claim the right of leaving the 
riĉe in the seller's godown after the 15 days; 
and el. 14 that on the expiry of the 15 
days the seller has the right of removing 
the rice to other than mill godowns. Here 
the use of the words seller's godowns in 
cl. 13 and of mill godowns in cl. 14 certainly 
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does suggest that the two godowns are the 
Same and that the contract contemplates 
that the mill referred to is theseller's mill. 
But I do not think that this alone is 
suticient to justify the interpretation put 
forward. We must -read the -contract as 
a whole and if it can be said that these 
clauses are inconsistent with any other 
interpretation than that put forward then 
we must equally say that they are incon- 
sistent with cl. 19, 

Reliance has been placed also on cl. 4, 


which provides “gunnies and twine to be 


supplied by buyeror if sellers gunnies 
are used owing to late arrival at mill of 
buyer's gunnies or other causes” they will 
be charged for at a certain rate. This 
seems to me to lend only the flimsiest 
support to the appellants’ contention. It 
does, perhaps, presuppose that the sellers’ 
gunnies will be available at the mill at any 
time and so suggest that the mill is to be 
the sellers’. But I donot think that this 
inference is inevitable. If the buyer can 
send gunnies to some other person’s mill it 
is equally open to the seller to do s0, or to 
arrange for them to be available there. 
And should he exercise his option under 
cl. 19 he would necessarily have to do so. 
My learned brother Ormiston has referred 
to el. 10 as supporting the appellants’ 
interpretation of the contract. This clause 
reads: “sellers have the right of disposing 
of any rice milled against this contract, 
by private or public sale on buyers’ 
account, should he fail to pay for it within 
24 hours of the presentation of the bill 
seas Cabo sa cun ex Tia I ean see nothing in this to 
Bupport the appellants inany way. It is 
provided in cl. 8 thatthe buyer is to pay 
forthe rice in cash notlater than imme- 
diately after milling and if hefails to do 
so the seller will have the re-sale under 
B. 107 of the Contract Act. The:principal 
effect of cl. 10 seems to be to modify 
cl. 8 by allowing the buyer 24 hours 
grace for payment. Possibly also it may to 
some extent modify the operation of s. 107, 
But I ean see nothing in it which would 
not be entirely appropriate had the con- 
tract been one for the sale of rice already 
milled and stored ina godown. (I except 
of course the use of the words “milled under 
this contract,” which in the present 
connection are not material.) A 
My brother Ormiston also says: ‘‘Look- 
ing at the contract as a wholein my view 
itis castina form entirely inappropriate 
for use by one megchant selling rice to 
another. On the other hand it isentirely 
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appropriateto the caseofa miller selling 
rice the produce of his own mill,” and 
his decision seems to have been largely 
influericed by that consideration. 

Iam not prepared entirely to agree 
with his view. The form of the contract 
would,.of course, be entirely inappropriate 
for the sale of rice which a merchant al- 
ready had stored in his godown or which 
he proposed to buy from “some other 
person who had it so stored. But a 
merchant might equally well be re-selling 
rice which he had already agreed to buy 
from a miller (or which he proposed so to 
Puy)and which had not yet been delivered. 
If then he had bought on a contract similar 
to that in question it would. obviously 
be in his best interests to require his buyer 
to accept the same terms. If he did not 
do so he might very probably find himself 
involved in very considerable difficultieà. 
For example,if he allowed his buyer the 
option of fixing the date of delivery he 
might find himself called upon to deliver 
before his seller was ready to do so. 
Similar difficulties might arise out-of almost 
every clause of the contraci. On the other 
hand if the terms of the two contracts are 
the same as soon as his seller exercises any 
of his rights of election the merchant can 
himself exercise his own right in the same 
sense against his buyer. d 

In my view of the contract it is simply 
one for the sale of rice, which would be 
carried out by thedelivery of ricefrom any 
one or more of the mills named in cl. 19. 
There are in its terms a few expressions 
which slightly suggest that the contract was 
intended to be one for the sale of rice from 
the sellers’ own mill. But those suggestions 
are not, in my opinion, sostrong that it 
must be held to follow as a necessary 
implication that there was that inten- 
tion. | 
4 On that construction the appeal must 
ail. 

Noother question arises but I wish to 
add that Lam not entirely satisfied that 
the appeal could succeed even if the appel- 
lants’ contention that the contract was one 

-primarily for the sale of rice from their own : 
mill were accepted. 
The appeal is dismissed with costs. 
A, Appeal dismissed, 


. 
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RANGOON HIGH COURT. 
ORIMINAL Revision No, 123-B or 1928. 
September 10, 1928. 
Presént:—Mr Justice Mya Bu. 

MA KHWET KYLIANDOTBERS— 
ÁCOO08ED—À PPLICANTE 
š VETSUS 
EMPEROR—Opposrre Parry. 

Penal Code (Act XLV of 1860), ss. 40, 109—A bet- 
ment of breach of bye-law framed by Municipal 
Council, whether — offence—' Local law, ‘offence’, 
meanings of —Burma Rural Self-Government Act 
X of, 1921), 8. 80 (2)—Rules framed under Act, 
Tr. 7, 12. 

The abetment of a breach of the bye-laws framed 


by a Distriet Council under the authority of the 
Burma Rural Self-Government Act is not an abet- 


ment of an ‘offence’ within the meaning of s.109. 


of the Penal Code, and is not, therefore, punishable 
under the said section. 
A-local law within the meaning of s. 40, Penal 


Code, does not necessarily include a rule made. 


under the provisions of a local law. 
Ganda Shah v. Empress (1), followed. 


JUDGMENT.—This case is connected 
with Criminal Revision No. 122B of 
1928 of this Court, which relates to the 
conviction and sentence passed upon 
Pongyi U Kalayana for holding a private 
market within the compound of his 
‘ monastery at Pale without a license in 
contravention ofa 7 of the bye.laws framed 
by the Monywa District Council in exercise 
of the power conferred by s. 52, sub-s. (2), 
cl. (a), of. the Burma Rural Self- 
Government Act, 1921 (Burma Act IV of 
1921 as amended by Act IX of 1922). The 
penal provision for the breach of the bye- 
laws is contained in s. 12 thereof which 
enacts, inter alia, that a breach of any of 
ihe bye-laws shall be punishable with a 
fine not exceeding Rs. 50. 

The petitioners were some of the persons 
who exhibited goods for sale at U Kala- 
yana's private market on the 30th Novem- 
ber 1927, and the prosecution against them 
was that by exhibiting goods for sale at 


that market they "committed an offence. 


punishable under s, 12 of the said bye- 
ro read with s. 109 of the Indian Penal 
ode." - 


Section 109 of the Indian Penal Code pres- 
cribes punishment forthe offence of abet- 
ment, if the act abetted is committed in con- 
Sequence of the abetment, and provides 

' that where no express provision is made for 
punishment of such abetment, the abettor 
shall be liable to be punished with the 
punishment provided for the offence abetted. 

Therefore, in any abetment of an offence, 
which is an offence itself, the substantive 
charge against the abettor is the abetment,. 


MA KBWET KYI t, BMPEROR. 


115 I. O. 1929 


The prosecution in this case is, therefore, 
one under s. 109 of the Indian Penal Code. 

The question for determination is 
whether the abetment of a breach of the 
bye-laws framed by a District Council 
under the authority of the Burma Rural 
Self-Government Act above referred to is 
punishable under s. 109 of the Indian 
Penal Code; in other words whether it ie an 
abetment of an offence within the meaning 
of 8.109 of theIndian Penal Code. S 

Unders 40 of the Indian Penal Code the 
term “offence” employed ins. 109 denotes 
a thing punishable under the Code, or 
under any special or locallaw ;and it is 
clear that the Burma Rural Self-Govern- 
ment Act is a locallaw within the meaning 
ofs. 42 of the Code. But the Act itself has 
not declared a breach of a bye-law ofa 
District: Council to be an offence; it merely 
authorizes the District Council bys 80 (2) 
to direct, inter alia, that a breach of the 
bye-laws of the Council shall be punish- 
able with fine not exceeding Rs. 50. Thus, 
a breach of s. 7 of the bye-laws under 
consideration punishable under s. 12 
thereof, is not an offence rendered punish- 
able by the Act itself. 

I am, therefore, ofthe opinion that the 
offence under s. 12 of the bye-laws is not 
an offence within the meaning of s. 40. and, 
consequently, of s. 1090f the Indian Penal 
Code. I am fortified in this opinion by 
the decision in Ganda Shah v. Empress (1) 
were it was held, inter alia, that a local law 
does not necessarily include a rule made 
under the provisions of a local law. It ia 
conceivable that where a local law declares. 
a breach of the rules made under its 
authority to be punishable then a breach of 
such rules might constitute an offence within 
the meaning ofs.40o0f the Indian Penal 
Code. ] 
'There being no provision either in the 
Act or in the bye-laws rendering exhibi- 
tion of goods at a private market punish- 
able, and as such exhibition cannot 
constitute an offence of abetment punish- 
able, under the Indian Penal Code, I feel 
constrained to set aside the conviction and 
sentences passed on the petitioners, I, 
therefore, allow their application and set 
aside the conviction and sentences passed 
on them by the Township Magistrate, Pale, 
“in Sriminal Regular No. 130 of 1927 and 
I direct that the fines paid by them be 
refunded to them. : S 

A. Application dismissed. 
(1) 23 P. R 1894 Or. s 
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RANGOON HIGH COURT. 
Frest Civic APPrAL No. 93 or 1928. 
September 7, 1928. 
Present:—Sir Henry Pratt, Kt., Officiating ` 
Ohief Justice, and Mr. Justice Ormiston, 
MA KHO U AND O0OTBERS— DEFENDANT 

—APPELLANTS . 
versus 
MAUNG BA SEJN AND ANOTHER— 
PLAINTIFF3— RE-PONPR^TS. 


Civil Procedure Code (Act V of 1908), s. 10—Stay 
of suit —' Matter in issue’, meaning of—Previous suit 


* involving more issues than subsequent suit—Cause of 


action arising subsequently—Stay of subsequent suit-— 
Pendency of application for leave to appeal to Privy 
Council, effect of. ` 

“Matter in issue" ih s. 10, Civil Procedure Code, 
has reference to the entire subject in controversy 
between the parties and the mere fact that one of 
the issues in two suits is common is not sufficient 
to attract the operation of s. 10, Civil Proceduré Code 
[p. 667, col. 1] 

Kuberan Nambudri v. Pothula Kalloor Koman Naw 
(8), followed. [ibid.] 


Section 10, Oivil Procedure Oode, has no applica- - 


tion where the cause of action for the subsequent 
suit had not arisen at the time of the institution of 
the previous suit. [ibid.] 

Jamini Nath Mullick v. Midnapur Zemindary Co. 
(2), relied on. 7 

The mere applying for, or obtaining leave to 
‘appeal tothe Privy Council cannot of itself amount to 
the pendency of an appeal till such appeal is actually 
filed. [ibid.] : : 
Civil first appeal against the judgment of 
- the District Oourt, Pyapan, in Civil 
Regular No. 34 of 1927. — 

Mr. Young. for, the Appellants. 

Mr. Paw Tun, for the Respondents, 


JUDGMENT.—In Civil Regular 
No. 39 0f.1924 of the District Court 
of Pyapon -the plaintiffs (respondents) 
obtained a decree against U Shwe 
Dun and the Ist defendant (lst appel- 
lant). for possession of certain, landa. 
By the decree dated the 2nd May, 1927, 
of this Court- in Civil First Appeal 
No. 213 of 1925 the decree of the 
District Oourt was varied and U Shwe 
Dua and the Ist defendant were ordered 
to giveto the plaintiffs possession of the 
following lands:— 

(a) Holding No. 23 of 1023-24 in 
TaungbogyiK win, Yondaung OCircle-Kyaik- 


lat Township, measuring about 25°44 acres.. 


(b) Holding No. 10 of 1923-24in Kyaungsu 
Kwin, aforesaid, measuring 24'21 acres. 

(c) Holding No. 6. of 1923-24 in Kywe- 
sa-gyet Taung Kwin, aforesaid, measur- 
ing about 22 26 acres. ; * 

(d) 50 acres out of holding No. 10 of 
1923-24 in Y wathagyi Kwin, aforesaid. 

(e) Holding No. 5 of 19:3-24 in Y watagy 
Kwin, aforesaid, meas@ring about 23 acres, 
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In Givil Miscellaneous No. 80 of 1927 
of this Court U Shwe Dun and the 
Ist defendant on the 2nd July, 1927, 
applied for leave to appeal to the Privy 
Council against the decree of this Oourt 
On the 6th December, 1927, 
a certificate was granted in respect of this 
and two other eases, the subject matter 
of Civil Miscellaneous: Applications 
Nos. 78 and 79 of 1927, that they were 
fit cases for appeal to the Privy Council, 
The appeal was admitted on the 30th 
January, 1928, and the record was des: 
patched to England on the 3lst July, 1928. 

In the meantime the plaintiffs had been 
put into possession of the suit lands and 
had, on the 5th September, 1927, instituted 
Civil Regular No. 34 of 1927 of the District 
Court of Pyapon against the lst defendant 
(the Ist appellant) and the heirs and 
legal representatives of U Shwe Dun, then 
deceased (the appellants), claiming mesne 
profits which had accrued since the in- 
stitution of Oivil Regular No. 39 of 1924. 
On the 24th September, 1927, the defend- 
ants filed a written statement in which, 
inter alia, they pleaded that an appeal to 
the Privy council has been "admitted," 
and asked fora postponement until after 
the decision of the Privy Council. Oa 
that day a single issue was framed, namely, 
“Are the plaintiffs entitled to mesne 
profits as claimed ? If soto what extent.” 
It should be noted that no issus was asked 
on the question of whether there should 
bea stay and that in the written state- 
ment the defendants bad not pleadad that 
the District Oourt was boünd to stay the 
suit, On the 4th November, 1327, they 
filed a substantive application asking for 
stay until after the Privy Council decis- 
ion. On the 10th November, 1927, this 
application! was dismissed. Up to that 
time no certificate had been granted, and 
as the Additional Judge pointed out, 
there was no certainty that the application 
for a certificate would be granted, or if 
it was granted, that the appeal to the 
Privy Oouncil would be successful, The 
case was fixed for hearing on the 29th 
November, 1927, and onthat day it was 
postponed to the 12th January, 1928. 
The defendants did not appear on that 
day and an ex parte decree was passed 
ip favour of the plaintiffs on the 13th 
January, 1928, On the 20th January, 
1928, the defendants filed an application 
to re-open the case, and with this ap- 
plication they filed a copy of the order 
of this Court, dated the 6th Dacember, 
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1927, certifying that the case was a fit 
one for appeal to the Privy Council. This 
appears to have been the first intimation 
to the Court that such an order had been 
passed. The Additional Judge refused. 
‘to re-open the case. Two appeals have 
been filed by the defendants, one from 
the refusal to re-open the case, which is 
dealt with in a separate judgment, and one 
from the decree in the suit. 

So far as the decree in the suit is con- 
cerned, only two grounds have been 
argued. It is possible to dispose shortly 
of one ground, that the decree should 
have. been against the defendants, not 
personally, but in their capacity of legal 
representatives. The persons who ‘had 
been in possession of the suit lands and 
who were ordered to give up possession 
thereof were U Shwe Dun and Ma Kho U 
the (lst defendant) U Shwe Dun died 
leaving as his heirs and legal repre- 
‘sentatives the defendants. In Oivil Regu- 
lar No. 34 of 1947 the defendants were 
'gued for mesne profits andit was not 
‘stated whether any and if 80 which of them 
were sued as legal representatives of U 
Shwe Dun, The decree was passed 
against all the defendants personally. Mr. 
Paw Tun for the respondents concedes 
that this was erroneous. The decree ag 
regards the mesne profits should have 
been passed against the lst defendant 
personally and against all the defendants 
as heirs and legal representatives of U 
‘Shwe Dun deceased. There is no reason 
why all the defendants, who must be 
taken to have wrongfully resisted the suit, 
should not pay the costsin their personal 
capacities. It should be stated that the 
ground of appeal covered the case of all 
the defendants, but the Ist defendant was 
clearly liable in her personal as well as in 
her representative capacity. 

The third ground of appeal is that in- 
asmuch as the plaintiffs based their case 
on a decree of this Oourt which 
is now "and was at the time of the 
decision of the present suit the subject 
of. an appeal to His Majesty in 
Oouneil and could not or should not 
under such circumstances have been made 
the ground” for a decision by the trial 
Court. : 

if and in so far as the District Court had 
a discretion to proceed with the trial of 
the suit there seems to be no ground for 
interference with its discretion. So long as 
the decree of this Court stood the plaintiffs 
had & right to sue, and there was no 
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reason why the proof of their claims and 
the realisation of the amount due to them 
should be postponed for an indefinite time. 

Mr. Young for the appellants relies on 
8.10 of the Civil Procedure Oode, That 
section so far as material prohibits a Court 
from proceeding “with the trial of any suit 
in which the matter in issue is also directly 
and substantially in issue in a previously 
instituted suit between the same parties, 
or between parties under whom they or 
any of them claim litigating under the 
same title where such suit is pending" be- 
fore His Majesty in Oouncil. 

Mr. Young's argument would appear to 
be that inasmuch as the defendants were 
appealing to the Privy Council the District 
Court was bound to stay the suit. His 
position is apparently that the “matter in 
issue” in the present suit was directly and 
substantially in issue in the previous suit 
inasmuch as the right to recover the 
mesne profits depends on the title to the 
land. The authorities cited by him are not 
helpful to his argument. 

In Wahid-un-nissa Bibi v. Zamin Alt 
Shah (1) Z and J brought a suit against W 
and other. heirs of W's deceased husband 
claiming certain property in virtue of a 
deed of gift from the mother of the deceas- 
ed. The suit was decreed and an appeal was 
filed from the decree. Pending the appeal, 
W brought a suit against Z and J and an 
other in which she claimed one-sixth of 
her dower debt -exempting the other heirs 
of her late husband. In the second suit 
the deed of gift in favour of Zand J was 
again brought in question the plaintiff al- 
leging that it was invalid and inoperative, 
in this suit the Ovurt, at the instance of 
the defendants made an order under s. 10 
staying proceedings until the appeal in 
the former suit should have beeu decided, 
The High Oourt on revision refused to 
interfere with this order. Both the learn- 
ed Judges of the High Oourt appear to 
have regarded the matter as one for the . 
exercise of discretion as to whether the 
second suit should or should not be 
stayed. 

In Jamini Nath Mullick v. Midnapur 
Zemindary Co, (2) which was an applica. 
tiou for revision, two suits involving claims 
for certain cesses against the patitioners 
were decided against them and were 
pending in appeal, when & rent suit was 
brought agaiost the petitioners. ‘They ap- 

(1) 55 Ind. Cas. 89; 42 A. 290; 18 A, L. J. 145, 


(2) 75 Ind. Cas. 221; 27 €. W. N. 772; A. I, R. 1923 
Cah 716 
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plied for stay of the suit under s. 10, 
inasmuch as it concerned cesses alleged 
to be due for a subsequent period. Rankin 
J., held that although appeals fall within 
the purview of the section yet it was not 
applicable to the case before him which 
was a suit for a different debt altogether 
and for adebt which was not in exist- 
ence when the last of the previous suita 
was brought. 

In Kuberan Nambudri v, Pothula Kaloor 
Koman Nair (3) it was held by Srinivasa 
Ayyangar, J., that the expression “matter in 
issue" ins. 10 has reference to the entire 
subject in controversy between the parties 
and the mere fact that one ofthe issues 
in two suits is common is not sufficient 
to attract the operation ofs. 10, The com- 
mon issue in the case before him was 
whether the plaintiff had been validly 
adopted. 

. Applying the two last named cases which 
. seem to have heen well-decided to the 
matter beforeus if we takethe chronological 
test adopted by Rankin, J., the right to 
mesne profits accrued subsequently to the 
institution of the prior suit and was not 
in existence at the date of such institution 
while itis manifest that although there is 
an issue common to the two suits they 
do not embrace the entire subject in con- 
troversy between the parties. 

For these reasons alone the appeal must 
fail. There are yet other reaeons. Asis 
pointed out in Nainappa Chetti v. Chidam- 
baram Chetti (4) “the mere applying for, or 
obtaining, leave to appeal to the Privy 
Oouneil cannot of itself amount to 
the pendency of an appeal till such 
appeal is actually filed for it may 
happen that the parties, who obtain 
such leave may never appeal at all 
against: such decree or order". At the 
time when the defendants applied to 
stay the suit, the application for a certificate 
that the case was a fit one for appeal to 
the Privy Council had not been heard, 
and it would bs to somewhat violently 
stretch the language of s.10 to holdthat 
an appeal was pending before the Privy 
Council: The certificate was granted on 
the 6th December, 1927, the defendants took 
no steps to amend the written statement, 
and consequently when the suit came on 
for ex parte hearing it was tried on the 
single issue which had been previously 
fixed, As has been said above the 


e EE Ind, Cas. 421; 48M, L. J, 251; A.I. R.1925 
ad. 574. 
(4) 21 M. 18 at pp. 22 & 20. 
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certificate was brought to the notice 
of the Court only after the case had been 
heard, namely, onthe 20th January, 1928, 
and it was not until the 30th January, 
1928, that the appeal to the Privy Oouncil 
was admitted. Itis not necessary for the 
decision of this appeal to decide the exact 
point of time at. which an appeal may 
be said to become pending before the Privy 
Council whether it is when it is registered 
as such in the Privy Council Office or when 
it is admitted by the High Court or when 
the certificate of fitness is given. It is 
suffftient to say that even if the last men- 
tioned time is taken the Court was un- 
aware that the certificate had been grant- 
ed and there was no issue raised as to 8. 10 
of the Civil Procedure Code. 

Mr. Young has asked us to act under s. 
151. Ifthe appellants had been prepared 
as was at one time it wassuggested might 
have been the case to deposit the decretal 
sum in Court with a view to its ultimate 
ownership being determined by the result 
of the appeal to the Privy Council there 
might have been ground which under the 
existing circumstances is lacking for the 
application of that section 

The decree of the District Court will 
be modified by a provision that in so far 
as it is a decree for 4,2U0 baskets of paddy 
or Rs. 8,400 the value thereof, it shall 
be a decree against the Ist defendant 
personally and against allthe defendants 
as legal representatives of U Shwe Dun. 

The appellants will pay the costs of this 
appeal, 

A. Decree modified. 


RANGOON HIGH COURT. 
OrviL MisOsLLÁNEOUS APPEAL No. 5 
oF 1928. 

August 23, 1928. 

Present :—Mr. Justice Carr and 
Mr. Justice Maung Ba. 

MA DAN—APPELLANT 
versus 
TAN OHONG SAN AND OTHEBRS— 

: RESP INDENTS. 

Limitation Act (IX of 1908), ss. 4, 12—Time for 
appeal expiring when Court is closed—Application 
for copies on re-opening day—Time requisite for 
oBtaining copies, whether can be excluded. 

Where the period prescribed for preferring an 
appeal expired when the Court was closed and the 
appellant applied for copies of the. judgment and 
decree on the re-opening day and filed appeal 
without any further delay as soon as he obtained the 


copies; ` : 
Held, that the appeal was not barred, 
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Siyadat-un-nisso v. Muhammad Mahmud (1) and 
Terim Gopal ‘v. Pandurang Sadaram (2) fol- 
owed. ` 


Oivil. miscellaneous appeal from the 
judgment of the Original Side in Civil 
Miscellaneous No. 82 of 1927. - 

FAOTS.—A judgment was pronounced in- 

the Original Side ofthe High Court on the 
` Tth December, 1927. The aggrieved party 
had twenty days to file the appeal, which 
"expired when the Courts were closed. On 
the re-opening day,namely, the 3rd J anuary, 
1928, she applied for copies of thej udgment 
and decree and obtained them on the 10th 
January, 1928. She filed the appeal on the 
next day and claimed the benefit of s. 12 
of the Limitation Act. 

Mr. K. C. Bose, for the Appellant. 

Mr. Choon Fong, for the Respondents, 

.JUDGMEN'T.—On.the question of 
limitation we think, following the cases 
reported as Siyadat-un-nissi v. Muhammad 

Mahmud (1) and Tukaram Gopal v. Pan- 
durang Sadaram (2) that the appeal was 
in time. : 

A. Appeal admitted. 
D 19 A, 342; A. W. N. (1897) 76. 

2) 35 B. 584; 3 Bom, L. R. 143. 7% 





RANGOON HIGH COURT. 
Fruet O1vin APPgaL No. 290 or 1927. 
September 3, 1978. 

Present :—Mr. Justice Das and 
Mr. Justice Baguley. 
OHANDANAM AND ANOTHER— 
APPELL«NT3 
versus 
A. M. O. P. SAMSUGANY AND orHBRs— 

-7 RESPONDENTS. x 

Civil Procedure Code (Act V of 1908, O. XVII, 
rr. 2, 8—Adjourned hearing—Absence of defendant— 
. Procedure—Decision on merits, whether ex parte— 

Defendant appearing during examination of plaint- 
aff's witresses—Procedure. 

When the plaintiff and his Pleader are both absent 
on the day fixed for the hearing of acase and the 
. Court does notintend to give them another oppor- 

tunity of appearing, it ought not to decide the suit 

on the merits but should dismiss it for default of 
appearance and even if it decides the suit on the 

merits the decision will be one under O. XVII,r. 2, 

Civil Procedure Code and not one under O. XVII, r. 3. 

of the Code [p. 669, col. 1.] - 

Phul Koer v. Hashmat Ullah (1), followed. 

Order XVII, r.3, Civil Procedure Code, applies 
. only where there -has been an adjournment at the 
instance of a party. It has no application where 


the Court has merely set the case down for hearing ` 
s 


on its own motion. [p 669, cal. 2.] - 
Ratanbai Shivlal v. Shankar Deochand (4), fol- 


lowed. a . 

Where a" defendant fails to appear when the case 
is taken-up for Hearing but appears a few_minutes 
later when the -pliintill’s witnesses are -being ex- 
amined, the Oourt may either proceed ex parte or 


allow the suit to- proceed as if the defendant had 
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appeared in time. The Court has, "however, nõ- 
power to allow the defendant to cross-examine the 
plaintiff's witnesses alone and refuse him permis- 
sion to examine his own witnesses. [p 669 col 2; p. 670, 
col. L] 


. First appeal against the.judgment of 
the Distriet Court, Hanthawaddy in Civil 
Regular No. 4 of 1997. | 

Mr. Ba Han, for the Appellants, 

Mr. Chowdhury, for fhe Respondents. 

JUDGMENT.—Io this case the appel- 
lants were the main defendants. in the 
lower Oourt. The suit was filed against 
them on the 10th January, 1927, and pro- 
ceeded ona usual course, ‘Issues were 
framed onthe 26th March, and the case 
was put down for hearing on the 17th May. 
On the 17th May,it could not go forward 


. and was put down for hearing on the 


3lst May. On that date, the hearing 
culd not be proceeded with, because certai 
proceedings were necessary which were in 
the High Court, but no date was fixed. 
The case was mentioned the next day, and 
the defence Advocate asked for an adjourn- 
ment to consiaer his position until the 4th 
June. He was called upon to furnish 


` gecurily for costs and Advocate’s fees. On 


the 4th June it was stated that an agree-. 
ment had been come to, and that a 
compromise petition would be filed. The 

7th June was fixed for this. It was next 
put over to the sth and then to the 9th 
and finally tothe 10th, on which date the 
compromise petition was directed to be. 
fled peremptorily. On the 10th June it 

was not so filed and the case ouce more went 

down for peremptory hearing for the 22nd 
and 23rd. On the 220d June some evi- 
dence was led,and it was put down for’ 
next day, but was not taken up, and 
further hearing wa: put down for the 21st. 
and 22nd July. The ease was apparently 
never put up on the 21st July at all, and 
the diary does not explain why. It eame 
up, however, on the 22nd July on another 
pointand was adjourned till the 22ndAugust, 
and steps weretaken to have a handwriting 
expert examined. On the 4th August a com- 
mission was ordered to issue, returnable on 
the lst September. For some reason not 
apparent in the diary the case was put. up 
on the 17th August, and it was then put 
down for hearing at 10 A, Įm. sharp the 
next day, the 18th August. On this date 
the Judge gave the defendants. on whom 
the burden of proof lay eight minutes 

grace and,as they did not arrive at 10-8 
a. mM., he recorded a diary order: “Under 
the circumstances the*case proceeds without 
further reference to defendants’ witnesses,” 
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The plaintiff was examined, and a few 
minutes later the Ist and 2nd defendants 
arrived, followed by their Advocate. 
Meanwhile, the plaintiffs’ witnesses were 
being examined, and the Judgeasked the 
defendants’ Advocate if they wished to 
cross-examine; they elected not to do so, 
and the case was put for orders on the 25th 
August, and orders were finally passed on 
the 5th September. This order purports to 
have been passed on the merits. Against 
this order the present appeal has been 
filed, 

It is argued that under these circumstances 
no order on the merits could possibly be 
passed. With this contention we are in 
entire agreement. Phul Koer v. Hashmat 
Ullah (1) is authority for holding that under 
similar circumstances, the case should be 
decided as though by default: “When the 
plaintiff and his Pleader are both absent 
on the day fixed for the hearing of a case 


and the Court does not intend to give them | 


another opportunity of appearing it ought 
not to decidethe suit on the merits but 
should dismiss it for default of appear- 
ance.” 

In the present case the burden of proof 
lay upon the defendants and, therefore, it 
should have been decided, as though ex 
parte, against them. 

In another Allahabad case, Ram Charan 
Lal v. Raghubir Singh (2) in a 
similar case, the defendants’ Advocate 
was present, but said he hadno instructions. 
One defendant, who was present, asked for 
an adjournment, but failed to get it. The 
Subordinate Judge took the evidence 
produced by the plaintiff, and, as there 
was no evidence produced on behalf of the 
defendants, he disposed of the case at once. 
It was held that the case must be held to 
have been decided under O. XVII, r. 2, of 
the Code of Civil Procedure. 

The same point came up again in the 
case of Ram  Adhin v. Ram Bharose (3). 
The headnote of this runs:— 

“On a dateto which the hearing of a suit 
had been adjourned for the production of 
ihe defence evidence the defendant was 
absent and the Court passed a decree in 
favour ofthe plaintiff. No order or rule 


was mentioned in the judgment,............ . 


The High Court in appeal held that the 
decree must be taken to have been passed 
(1) 29 Ind. Cas. 553; 37 A. 460; 13 A. L. J. 679. 
(2) 75 Ind. Cas, 387; 45 A. 618; 21 A. L. J, 495; A. L 
E. 1923 AIL 551. 
(8) 85 Ind: Cas. 27; 47 A. 181; 22 A, L, J, 1041; L. R 
pa, 740 Qiv;; A. I, R 1935 AL, 138, 
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ex parte under O. XVII, r. 2, of the Code of 
Civil Procedure, 

Ratanbat Shivlal v. Shankar Deochand 
(4) isto the same effect. The point also 
arose in Enatulla v. Jiban Mohan Roy (5). 
In this case it has been pointed 
out that there is a definite difference bet- 
ween O. XVII, r. 2, and O. XVII, r. 3, of 
the Code of Civil Procedure, and that when 
O. XVII, r.3is applied there must have 
been an adjournment at the instance of a 
party. 

In the present case there seems to have 
been no adjournment at the instance of any 
party, but the Court merely set the case 
down for hearing of its own motion. 

The only case which has been cited 
against these is Sukhu Koeri v. Ram 
Lotan (6). Thisis a yery peculiar case. In 
it the plaintiff had had his case partly 
heard, but, then, though appearing in 
Court, he failed to continue with it. His 
action is given in the judgment:— 

“Here he 8cems either to have lost his head 
ortohave shown unnecessary obstinacy. It 
would probably have been better if he had 
put his witnesses in the box, but he declined 
either suggestion. He did not in our 
opinion withdraw the suit, but merely 
cone aed his inability to go on any fur- 
ther.” 

The facts in this case are obviously quite 
different to the facts in the present one, 
and in that case the judgment, which was 
passed, was stated to have been under 
O. XVII, r. 3, of the Code of Civil Pro- 
cedure. f 

We are duite unable to understand the 
procedure of the learned Judge. offering 
thedefendants a chance of going on and 
cross-examining the plaintiffs’ witnesses, 
although refusing to examine their own 
witnesses, who are said to have been pre- 
sent in Oourt. 

Two courses, in our opinion, were open 
to him. He could either have refused to 
hear the defendants any more, which seems 


“to have been his original intention, in which 


case the suit would be regarded as proceed- 
ing ex parte, or, when the defendants put 
in an appearance a few minutes after he 
had begun to examine the plaintiff, he 
might have cancelled his previous order 
and allowed the suit to proceed in the 
ordinary way. To allow the defendants to 

(4) 68 Ind Cas. 514; 46 B. 1036; 24 Bom. L. R. 775; 
A. I. R. 1923 Bom. 97. 

(5) 23Ind. Cas. 769; 41 O. 956; 18 O. W. N. 775; 18 
O. L. J. 535 


(6) 51 Ind. Cas. 850; 41 A. 663 at p. 664; 17 A. L. J 
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cross-examine and continue the contest to 
that extent, while at the same time refusing 
them permission to examine their 
witnesses, appears to us quite unjustified. 

Following the first ruling quoted above 
Phul Koer v. Hashmat Ullah (1), we hold 
that there should have been no decision on 
the merits, and that the case must be held 
to have been decided under O. XVII, r. 2, 
of the Code of Civil Procedure, as ex parte, 
Holding this as we do, the defendants 
would have their remedy of applying to 
have the ex parte deoree set aside, if they 
can show good cause, in the ordinary way 
for their non-appearance at the time and 
date fixed. They willbe given one month 
from to-day in which ‘to make application 
to the District Oourt; if they fail to do so 
in that time, the ex parte decree will stand 
in the same way as if they failed to satisfy 
the Judge of the District Oourt that they 
had good reasons for their non-appearance. 
If they satisfy the Judge that they had 
good reasons for their non-appearanee, the 
case will be re-opened and be heard in the 
ordinary way. 

The costs of this appeal to be costs in the 
ease as ultimately decided. 

A. Order accordingly. 


RANGOON HIGH COURT. 
First Civin APPBAL No. 145 or 1928, 
September 3, 1998, 
Present :—Sir Henry Pratt, Kv., 
Officiating Ohief Justice, and 
Mr. Justice Ormiston, 
MOTOR HOUSE COMPANY LruiTED— 
APPELLANT 
versus 
CHARLIE BA KET-—RzsPoNDENT. 
Torts—Negligence—Minor driving hired motor car 
with hirer’s consent—Damage to car—No evidence of 
negligence—Mere want of skill, whether amounts to 
negligence—Trespass—Bailment—JI. ndependent tort. 
With the consent of the hirer and driver of a 
motor car, a boy drove the car and through his 
inexperience and want of skill caused damage to 
the ear in trying to avoid a collision with another 
car. There was no proof that the boy was negligent 
though he was inexperienced. The owners of the 
car sued the boy for damages: 
Held, (1) that the action of the boy under the 
circumstances in driving the car was nota trespass ; 
(2) that his mere unskilful driving did not amount 
fo negligence ; 
(3) that ifthe boy was to be regarded as a bailee 
he was not liable, being a minor; 
(4) that the lack of skill in driving did not 
amount to an independent tort, and that the boy 
was not consequently liable in damages, 


Fawcett v, Smethurst (1), relied on, 
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the judgment 
in Civil Regular 


First appeal against 
of the Original Side 
No. 595 of 1925. 

Mr. McDonnell, for the Appellant. 

Mr. Kyaw Din, for the Respondent. 

JUDGMENT, 

Pratt. Offg. C. J.—Lim Po Leong was 
in possession of a Dodge Car, the property 
of the plaintiff Company, under a hire-pur- 
chase agreement, 

The hirer had complete dominion over 
the ear, which was in charge of his driver 
Maung Po Tin. On the99th of April, 1925, 
the car was being used asa private taxi 
by &film troupe. Some films were taken 
at the Victoria Lakes and the taxi returned 
to 64, Prome Road. 

It was found that a mask had been left 
bebind at the Lakes and, as the driver was 
having his breakfast, defendant Charlie 
Ba Ket alad of 16 drove back with his 
brother and an actor to fetch it, 

In the course of the drive he attempted 
to pass a carin front of him only to meet 
a car coming from the opposite direction. 
He swerved to the left to avoid the car in 
front and piled his car up on a head of 
laterite on the side of the road. 

Plaintiff's case wasthat defendant enter- 
ed and drove the car without the permis- 
sion ofthe driver Maung Po Tin and in 
spite of his protests. Itis admitted that 
if this were so, defendant committed an 


. independent trespass and would be liable 


for damages, 

' The learned trial Judge found on the 
evidence that the defendant drove the car 
with the permission and consent of the 
driver Maung Po Tin, who was at that 
time in charge of it On the evidence we 
are satisfied of the correctness of this find- 
ing. The Judge also found that there was ; 
no negligence on the partof the defend- 
ant, which could render him liable for 
damages, although he was of opinion that 
he was careless. The fact seems to be that 
defendant drove to the best of his ability 
and was not negligent, but the accident 
occurred through his inexperience and want 
of skill. 

It has been argued before us that, as 
defendant was below the legal age to 
obtain a driving license, and, therefore, 
liable to a penalty for driving, a fact which 
he must have known, his action in driving 
the car isin itself a trespass. 

It is urged that, et he drove with less 
skill than an experienced driver, that itself 
under the circumstances was negligence 
and that negligence cogstituted a treapass, | 
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Iam quite unable to accept this argu- 
ment. The evidence shows that the de- 
fendant drove the ear with the full consent 
and concurrence of the driver and of the 
film actors who had hired the car. 

The driver and the actors had apparent 
dominion over the car, and it is impos- 
sible to hold that the action of the boy 
under the circumstances indriving was a 
trespass, nor could his merely unskilful 
driving amount to negligence, because he 
was not a licensed driver. 

Neither the hirer from plaintiff, nor the 
film actors, nor the driver Maung Po Tin 
are parties to the case, and we are not, 
therefore, concerned with their ‘liability. 
If defendant is to be regarded as a bailee 
and the suit based on contract, then he 
can have no liability, because he was not 
of legal age to contract. 

It is to my mind impossible to hold also 
that defendant's lack of skill in driving, 
which resulted in the damage to the car, 
amounts to an independent tort. In the 
English case of Fawcett v. Smethurst (1) 
which has been referred to it was held 
that where a minor lad hired a car and 
drove itfor a longer journey than contem- 
plated by the contract, with the result that 
the car was damaged without negligence 
on the part of the defendant, his action did 
not amount to a trespass. 

The cases are not parallel but the prin- 
ciple involved issimilar. In my opinion 
on the facts defendant is not liable in tort. 
I would dismiss tneappeal with costs, 

Ormiston, J.—1 concur. 

Appeal dismissed. 


A. 
(1) (1915) 84 L. J. K. B. 473; 112 L. T. 309; 59 S.J. 
220; 31 T. L. R, 85. s 


RANGOON HIGH COURT. 
First O1vin APPEAL No. 132 oF 1928. 
September 4, 1928. 

Present :—Mr. Justice Das and 
Mr. Justice Baguley, 

E. H. JOSEPH— APPELLANT 
versus 

: A. P. JOSEPH — RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II,v. 2 
—Suit for interest alone, whether bars subsequent suié 
for principal—Tests—Construction of deed —English 
decisions, value of. 

The test-for determining whether the filing of a 
suit for interest bars a subsequent suit for the 
principal amount under Oell,r. 2, Civil Procedure 
Code is whether the principal amount had become 
que onthe date of the previous suit, and this de- 
poads on the wording of the bond in question, 
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Where a deed of English mortgage under which 
the principal amount was re-payable on the 15th 
May, 1924, contained a provision that if at any 
time during the continuance of the security interest 
due thereunder amounting to Rs. 500 should be in 
arrears, then the mortgagee was at liberty and had 
the power to sell the premises by public auction : 

Held, on a proper construction of the mortgage- 
deed, that the principal money did not become pay- 
able on default of payment of interest amounting to 
Rs. 500, and that consequently, the filing of suits 
for interest alone before the 15th May, 1924, did 
not operate as a bar to a subsequent suit for the 
principal. 

English cases are not necessarily good guides for 
the «decision of mortgage suits in the Indian Courts, 
for ‘the Indian cases are governed by the Transfer of 
Property Act and the Indian Courts know nothing 
ofthe refinements between the legal estate and the 
equitable estate which form the basis of all such 
decisions in the Court of Ohancery. 


` First appeal against the judgment of 
the Original Side in Civil Regular No. 356 of 
1925. 
Mr. Shajfee, for the Appellant. 
Mr. Banerji, for the Respondent. 


JUDGMENT.—Thisis a suit upon a 
mortgage The mortgage is one covering 
the mortgage's life-interest in certain 
immoveable property. The parties are 
Jews. The property is within Rangoon 
is in the English 
form witha power of sale, which is the 
power governed by s. 69of the Transfer of 
Property Act. The date ofthe mortgage is 
16th May, 1919, and the date fixed for 
payment is 15th May, 1924. It is agreed 
that the mortgagor has beenin arrears of 
interest more than once and that the 
mortgagee has filed suits against him to 
recover the interest. The last of these suits 
was filed before the 15th of May, 1924, 
The only point for decision in this appeal 
is whether owing to the filing of these 
suits the plaintiff is. debarred from suing 
on his mortgage for the recovery of the 
principal and the interest which subse- 
quently became due. 

There is no doubt that at the date of 
the filing of the last of the suits for 
interest the principal money had not 
become due in the ordinary way and that, 
therefore; O. II, r. 2, would not bar his 
guit. It is claimed however that by virtue 
of the power of sale a right of suit on 
the mortgage for the payment. of the 
principal money would arise before the 
15th of May, 1924, and if this contention 
is good then no doubt O. II, r. 2, would 
bar the suit. The mortgageis a somewhat 
complicated one, but I would only give the 
salient points. First of all, in consideration 
ofthesum of Rs, 10,000 the mortgagor 


6:2 —— 
assigned all his life interest to the 
mortgagee subject to the proviso that he 
might redeem his interest by re-paying 
the- mortgage money on the 15th of May, 
1921, together with all arrears of. interest 
at 9 per cent per annum. It further 
covenants for payment of interest month 
by month onor before the 15th day of 
the month succeeding that for which. 
the interest is due. So- far it is clear 
that the mortgage money had not become 
due before the 15th of May, . 1924, and 


it is also clear that there is a sepafhte 
-We than. 


- covenant for payment of it. 
. eome to the clause giving the ' “power 
of sale:— ` 

‘It is hereby agreed and declaréd that 
if the said mortgagor shall fail to pay 
the said sum of Rs, 10,000 with arrears 
of interest due thereon on the expiration 
of the period of three months from the 
serving of anoticeon him by the mort- 
gagee calling upon him to pay up the 
said sum of Rs. 10,000 and interest. on 
the said 15th day of May, 1924, or if at 
any time during the continuance of this 
security interest due hereunder amount- 
ing to Rs. 500 at the least shall be in 
arrear and remain unpaid for three months 
then and in such case the mortgagee 


shall be at liberty and sha'l have the. 


power to sell the said premises here- 
by assigned either by public auction......... 

It is argued that in this clause default 
of payment of interest amounting to 
Rs. 500 for more than three months 
gives the mortgagee the right to claim 
his principal money. The appellant relies 
upon one old English case only, Edwards v. 
Martin (1). 

It is quite clear that in thse’ cases 
the rights of the parties and the question 
of whether any default accelerates the 
claim on which theprincipal money can 
be called in would depend entirely upon 
the wording of the mortgage in question. 
It must also be remembered that English 
cases are not necessarily good guides for 
the decision of mortgage suits in the 
Indian Courts, for the Indian cases are 
governed by the Transfer of Property 
Act and the Indian. Courts know nothing 
of the refinements between the legal estate 
and the equitable estate which form the 
basis of all such decisions in the Court 
of Obancery vide Webb v. Macpherson (2) 
mi (1856) 25 L. J. Oh. 284; 4 W.R.219; 105 R.R. 


(2) 31 0. 67 æ p.72; 8 O. W.N. 41; ON k 
e oo L, J, 389; 30 I. A. 238; 8 Bar, P » O.J. 554 
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and Gokul Dass v. Eastern Mortgage and ~ 
Agency Co. (3). This particular power of 

sale is one which is to be exercised by 

the mortgagee himself personally and not 

through the agency of the Court, and 

supposing Rs. 500 interest had been in 

arrears for more than, three months, we 

entirely fail tosee how he could approach 

the Court with any form of suit on this 

clause, The Oourt could merely tell him 

to go away and sell the property himself 

if he was advised that the clause con- 

formed with s. 69 of the Transfer of 

Property Act and that default had arisen. 

There is, no' clause in this mortgage 

stating that if the interest is in arrears 

tothe extent of Rs. 500 for more than 

three months, the mortgagee shall have ' 
the -power 1o eall in the principal money 

mentioned in the deed. 

With regard to the case cited Edwards 
v. Mortin (1) in this case there was a 
mortgage Of leaseholds upon which interest 
was payable half-yearly. The mortgagee 
took possession and asked for foreclosure 
although the time or the date fixed for 
re-payment had not arrived. It was ad- 
mitted that in this case the capital was 
not due but it was claimed that the 
right to foreclose had arisen. The cir- 
cumstances of this case are, therefore, 
quite different to the circumstances in 
the present case, There is no claim to 
foreclose and the mortgage-deed is quite 
silent with regard to any right to fore- 
close. In fact the power of sale would 
appear to negative the idea that- any 
question of foreclosure was contemplated 
between the parties. Itis also to be noted. 
that in this case no reasons are given 
for the decision but the Court merely . 
followed a dictum in another case for 
which no reasons have been given. 

We are of opinion that as thereis no 
clause providing that on default of 
payment of interest the mortgagee shall 
have the right to claim re-payment of 
principal, he had no right of suit on 
the mortgage before the 15th of May, 1924 
No suit for interest has been filed since 
that date and, therefore, O. 11, r. 2 cannot 
apply. The appeal will be dismissed with | 
` 

Appeal dismissed. 
E 33 0. 410; 10 C. W. N, 276; 4 O. L, J. 102, 
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PATNA HIGH COURT. 
SPECIAL BENCH.. ` 
CivrL Rerszexca No. 2 or 1929. 
Mareh 5, 1929 
Present:—Sir Courtney Terrell, Kr., 
Chief Justice, Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 

In the matter of B, a PLEDER, 

Legal Practitioner—Duty iowards minor officials— 
Inducing oficer of Court to deviate from duty— 
Taking Court records to Pleader's house for inspec- 
tion—Improper conduct. | A 

A Pleader by virtue of his position is an officer 
of the Court andit is his duty to protect all minor 
offioials of the Court from any temptation to depart 
from their duty and a departure from this rule of 
professional condueton the part of any legal practi- 
tioner must be strongly deprecated. i 

Wherea Pleader without any dishonest intention 
whatever, induced a peshkar ofthe Court to take a 
document which had been filed in the Court to tite 
Pleader's house for the inspection of his client who 
was a rich zemindar who did not like to come to the 
Court for that purpose: 

Held, that the oonduct of the Pleader was improper 
and deserved strong deprecation, though there was 
ae i pe: or bad intention on the part of the 

eader. . 


Reference made by the Distriet Judge, 
Manbhum-Sambalpur, concerning the 
Dt of a Pleader practising in his 

ours, | 


Messrs. Hasan Imam, S. C. Mazumdar 
and N. N. Roy, against the Reference. 

ORDER.—This is a reference made by 
the Distriet Judge of Manbhum-Sambal- 
pur concerning the conduct of a Pleader 
practising in his Court. The circumstances 
out of which the complaint arose were as 
follows:—On the 25th May, 1927, a certain 
plaintiff commenced a suit against a 
"wealthy zemindar of the neighbourhood 
in respect of an account for work which 
had been done by the plaintiff for the 
defendant and at his request.. The defend- 
ant put ina written statement denying 
the claim and the case was put down for 
hearing on the 4th September, 192s, There 
was, however, a talk of compromise and 
the case was adjourned for that pur- 
pose to the following day when the plaint- 
iff's case was opened and he produced and 
exhibited a certain letter which purport- 
ed to have been signed by the defendant 
and which, if genuine, would bave put 
the defendant out of Oourt. After. pro-, 
duetion of the letter a compromise was 
again suggested and accordingly the case 
was.adjourned until the following 10th 
September. That date was fixed not 
only to give the parties time for the 
compromise but because the 6th and 7th 
were holidays, the 8th the Court was con- 
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cerned with other business and the 9th 
was a Sunday. : 

- Onthe 7th the zemindar who had a 
reluctance, which we are told is character- 
istic of people in his position, to appear 
before the Court wished to see the docu- 
ment which he was alleged by the plaint- 
iff to have signed. The Pleader acoord- 
ingly went to the  peshkar in whose cus- 
tody the document was and asked to be 
allowed to see it and to take it to his own 
house for inspection by bis client, The 
peshkar for some time resisted the invita- 
tion to part with’ the decument but the 
Pleader assured him that nothing wrong 
was intended; it was not intended to 
tamper with the document in the slightest 
degree and all that was required was that 
his client should be able to inspect the 
document, ascertain whether it was genu- 
ine, and if he found it to be genuine 
he intended to compromise the case. It 
is not suggested that the Pleader either 
intended to tamper with the document 
or allow it to be tampered with or in fact 
to doanything wrong in relation to the 
docpment but required it honestly for the 


. purpose of his client's inspection. The 


peshkar at length and after considerable 
pressure by tbe Pleader agreed that the 
document should be inspeeted and himself 
took it from the records to the house of 
the Pleader where it was inspevted by the 
client. On the following day the defend- 
ant virtually admitted the plaintiff's case 
and submitted to a judgment of com- 
promise. 
Now the Pleader hes madea very frank” 
aud full-admission of the whole of the 
circumstances, He is a gentleman who 
has been practising for a considerable 
number of years and is in the opinion of 
the District Judge a thoroughly respected 
and respectable practitioner. It must ba 
understood that it is perfectly clear from. 
the eireumstances of the case that nothing 
in the shape of dishonesty or bad intention 
can be imputed to the Pleader.  Never-' 
theless he did induce the peshkar and 
induced him with some- pressure to depart. 
from the course of his duty. There ig 
not the slightest indication that he offered: 
the peshkar any improper inducementand ` 
it is clear that he informed the peshkar 
quite distinctly that the only purpose of: 
wanting the document was to enable'the 
defendant, hia client, to inspect it, It is 
also- elear that throughout the whole: 
transaction it was the peshkar who remain- 
ed in custody of the document and that 
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the peshkar did not part with thecustody 


of the document either to the Pleader or to. 


his client. In the circumstances we do 
not feel disposed to impose any penalty 
upon the Pleader who is clearly to be 
acquitted of any dishonourable intention 
but we desire to draw attention in the 
strongest possible manner to the fact that 
a Pleader by virtue of his. position is an 
officer of the Court and it is his duty to 
protect all minor officials of the Court from 
any temptation to depart from their daty 
which is the foundation of their 
employment and upon it their livelihood 
depends and we must strongly deprecate 
any such conduct on the part of any legal 
practitioner. We desire to emphasise the 
fact that nothing beyond this departure 
that I have indicated from profession 
etiquette and conduct is to be imputed 
to this Pleader. His personal character 


. remains quite unsullied. We shall, there- ` 


fore, impose “no penalty and make no 
further order in the matter. 


A. Order accordingly. 


—— 


PATNA HIGH COURT. 
BzgcoNp Cryin APPBAL No. 970 oF 1926, 

. November 9, 1928. 
Present:—Justice Sir Jwala Prasad, KT., 
and Mr. Justice Wort. 

KALI OHARAN SAHU-—PLAINTIFF— 
- APPELLANT ` 


i versus í 
JALDHARI RAUT AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908) s. 100, O. 
XLI, vr. 27—Second appeal—Question of fact—Inier- 
ference—Admission of additional evidence—Princi- 
ples—Discretion of lower Court -—Interference, 

Although O. XLI, r. 27, Civil Procedure Code, 
does not expressly provide that en applicant for ad- 
mission of additional evidence in appeal should 
show that even with due diligence he could not 
have produced the evidence in the trial Court, this 
is an elementary principle applicable to admission 
of additional evidence in appeal. [p. 675, col. 3.] 

The mere fact that evidence of similar character 
to that adduced at the trial has come to light since 
the trial, which evidence, if it had been considered 
might have affected the weight of the evidence 
before the Court is no ground for admitting addi- 
tional evidence in appeal. [p. 675, col. 2; p. 676, coll} 

The High Courts willnot interfere with the dis- 
eretion of the lower Courts in the exercise of dis- 
cretion to admit fresh evidence. [p. 676, col 1.) 

Vaithinatha Pillai v. Kuppa Thevar (3), referred to. 


The High Court has no power in second 1 
to consider ‘whether the evidence upon whioh a 
finding of fact of the lower Court is based is suffi- 
cient or insufficient. [p. 674, col, 2.] a 
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Womes Chunder Chatterjee v. Chundee Churn Roy 
Chowdhry (1), referred to. - 


. Second appeal againsta decision of the 
Distriet Judge, Muzafferpur, dated the 31st 
March, 1926, afirmingthat of the Subordinate 
Judge Muzafferpur, dated the 16th June, 1924, 


Mr. K. B. Dutt, for the Appellant. 
Messrs. K. Husnain and A. C. Roy, for 
the Respondents. l 


JUDGMENT. 

* Wort, J.—Itis to be remembered in the 
first place that thisis a second appeal and 
that we are bound by the decision of the 
District Judge on questions of fact. There 
is no suggestion in this case that there was 
no evidence upon which he could have come ` 
to the conclusion at which he has arrived. 
Tt was faintly argued that he had not deter- 
mined the question of fact which came 
before him. This argument cannot prevail. 
There were two main issues: (1) whether the 
hand-note was executed by the defendant 
‘and (2) whether the money was actually ad- 
vanced on thehand-note or not. A subsidiary 
question connected with the first is whether 
the defendant was illiterate, The defend- 
ant in para.9 of his written statement 
averred thát the writing was forged, the 
defendant being quite illiterate. A great 
deal of diseussion on this point appears to 
have taken place but the learned District 
Judge says that he thinks this issue is un- 
important, and although he appears to deal 
first with the issue of whether the money 
was advanced or not he clearly comes to the 
decision that the document was not execut- 
ed, He says (to use his own words referr- 
ing to the plaintiff's witnesses): 

“ None of these appears to be independ- 
ent, and the criticisms. which the learned 
Subordinate Judge has advanced upon their 
evidence of the passing of consideration ap- 
plies also to their proof of the execution.” 

He then goes on to deal with these wit- 
nesses. Ona clear reading of his judg- 
ment I have no hesitation in saying that the 
learned District Judge has decided the 
issues of fact in the case. His decision may 
be a decision at which this Oourt would not 
have arrived : in fact, he might be clearly 
wrong. But this being a second appeal’ it 
is not for this Court to set aside his judg- 
ment on that ground. Nor have we jurisdic- - 
tion in this case to say that the evidence is 
sufficient or insufficient. If we do, we im- 
mediately make ourselves J udges of fact 
which necessitate our examining the evi- 
dence in detail and coming to a conclusion 
thereon; Womes Chunder Chatterjee v. 
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Chundee Churn Roy Chowdhry (1). In my 
opinion this concludes the appeal. Buta 
very long argument was addressed to us on 
the question whether the learned Discrict 
Judge was right in refusing to admit fresh 
evidence at that stage of the case, 

The facts connected with this point are 
shortly these. A kabala (Ex. 3), it would 
appear, was produced before the trial Court 
and was referred to on appeal before the 
learned District Judge. This kabala was 
produced by the plaintiff to show that the 
defendant's allegation that hé was illiterate 
was false asit purported to bear the sig- 
nature of the defendant. This .was not 
accepted by the Subordinate Judga. The 
appellant (plaintiff) put in a patition before 
the Distriet Judge to the effect that after 
the decision of the Subordinate Judge he 
cams to know of the existence of two. other 
‘documents. There was also a request that 
extra'oralevidence might bacalled. The 
petition stated that.these two documents 
were unknown to the petitioner until after 
"the result of the trial before the Subordi- 
nate Judge was known, and then the fellow- 
villagers informed the plaintiff that these 
two. documents existed. The learned Dis- 
trict Judge in his judgment deals with this 
applieation in these words: : j 

“It is said that other registered documents 
bearing the signature of the defendant have 
since been found, have’ refused thia 
application because I find that the written 
statement contains a clear allegation that 
defendant No. 1 is illiterate. The evidence 
in the case was taken more than six months 
after the written statement had been filed. 
The plaintiff, therefore, hadample time to 
collect evidence, Isee no reason why he 
should be given a further opportunity now. 
If such applications are allowed, every 
unsuccessful plaintiff would want to produce 
further evidence. I think in such cases the 
plaintiff must show that even with due 
diligence he would not have produced the 
evidence in question at the hearing. This 
has not been showa in the present case.” 

- Now, the relevent order ani rule to ba 
considered in this connection is O. XLI, 
r.27. The argament presented is two-fold: 
. (I) that the Court under O. XLE, r. 27 is 
entitled to call for thes» dozamants aad (2) 
the décision of the learned Distriet Judges 
in refusing to admit this evidenca was 
erroneous. Now, first, can we call for thess 
documents? If wacan, our power must be 
uadersub-r.(b) of thg rale. Bat it is 
quite clear in this case that wa do not 
(1) 7 C. 297, 
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require these documents to enable us to 
pronounce the judgment. The facts have 
been found and if the District Judge has 
failed to determine the issues in the case 
the proper course for the Court to pursue 
would be to remand the case to the learned 
Judge for him .to hear and détermine 
aecording to law. 

Iam.notforgetfulofthe latter part of 
this sub-rule which uses the expression “or 
for any other substantial cause", Nor am I 
forgetful of the decision in Indrajit Pratap 
Bahadur Sahi.v. Amar Singh (2). The 
effect of that decision is merely this, that 
although there bs no lacuna in the evi- 
dence the Appeal Court.may call for fresh 
evidence if there is any other substantial 
cause. But it is to be.remembered that 
that case was” à first appeal and not a 
second appeal and the decision that the 
High Court was wrongin the conclusion at 
which it arrived in that case cannot apply 


_to the decision of the High Oourt. in a 


second appeal. The question that we have 


-to ask ourselves is, is any fresh evidence- 


necessary? We have the facts found, we 
are not judges of factin this instance, and 
a mere argument that the learned District 
Judge might have come to a different 
conclusion had-hereceived this evidence is 
immaterial. But we have to decide whe- 
ther any point of law arises in connection 
with this refusal to accept the evidence. 
This much may be. ‘said that his decision 
depended upon his view of the facts. He 
came to the conclusion on these facts 
against the plaintiff appellant and unless 
it beshown that he exercised his discretion 
in a manger contraty to legal principles we 
cannot interfere with it Although the 
learned District Judge's statement that the 
plaintiff must show that even with due 
diligenee he could not produce the evidence 
finds no place in O, XLI, r. 27, it is clear 
that this is an elementary’ consideration 
applicable to the case of this kind. If it 
ware notso, an unsuccessful litigant could 
say: a EP 
Jm is true that although I have not been 
very diligent about gathering evidence for 
my case yet | want now to.adduce evidenca 
which I could have or might have produced 
at the trial”. - | 

"It is equally clear ia my judgment that-. 
the mere fact that evidence of similar, 
character to that adduced at the trial has, 
(2) 74 Ind. Cas, 747; 4 P. L. T. 447; 291 A. L J. 
554; A. L R. 1923 P O. 128; 1 Pat. L. R. 345; 2 
Pat. 076; 33 M. L. T. 233; 45 M. L. J. 878; 18 L. W. | 
728; 25 Bom. L. R. 1259; 280 W. N. 277; 39 C. L. J, 
318; 50 1. A. 183 (P. O). pur 
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come to light since thetrial which evidence 
ifit had been considered, might have affect- 
ed the weight of the evidence before the 
. Oourt,is equally no argument. Further I 
think this question has been settled by 
authority in & Full Bench decision Vaithin- 
atha Pillai v. Kuppa Thevar (3) which 
follows a long line of casesin the Oaleutta 
High Court in which it has been decided 
that the High Courts willnot interfere with 
the: discretion of the lower Courtin the 
exercise.of discretion to admit fresh evi- 
dence. : 

I would repeat in conclusion that as the 
exercise of this ‘discretion depended 
upon a decision of facts we are precluded 
from interfering with it having regard also 
to the factthat it cannot be shown that 
the learned: District Judge has exercised 
us discretion contrary to legal princi- 
ples, . 

The appeal, in my judgment, should, 
therefore, be dismissed with costs. | 

Jwala Prasad, J.—At one stage I 
was very much inclined to remand the 
case for giving anopportunity to the plaint- 
iff .to prove the additional documents 
which he subsequently discovered, namely, 
at the stage when the case came before lower 
Appellate Court, but ona further considera- 
tion I am of opinion that in this particular 
case the plaintiff should not be allowed to 
adduce further evidence. The suit is based 
on a hand-note which purports to bear the 
thumb-impression as well as the signature 
of the defendant. The plaintiff adduced 
evidence in proof of the signature of the 
defendant on the hand-note and he also 
produced the document purporting to bear 
the signature of the defendant but it turned 
out at the time of the hearing af the suit 
that it was not the signture of the defend- 
ant but of some other person bearing the 
same name. The plaintiff then, when the 
ease was in the lower Appellate Court, filed 
an affidavit stating that he has since then 
discovered certain other documents bearing 
the signature of the defendant. Hven if he 
were allowed at this stage to prove those 
documents, the matter will not be conclusive 
for no attempt was ever made by him to 
prove that the thumb-impression on. the 
hand-note is that of the defendant. He did, 
not call for any expert to compare the 
thumb-impression on the document with 
the admitted thumb-impression of the 
defendant. The evidence now sought to be 

(3) 53 Ind. Cas. 274; 42 M. 737; 10 L. W. 122; 37 
(F EY. 125; (1919) M. W. N. 525; 26 M, L. T. 246 
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adduced, even if admitted, will not, there- 

fore, be conclusive and the remand will be 

-infruetuous., I, therefore, agree with the 
order just passed by my learned brother. 
A. Appeal dismissed. 
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PATNA HIGH COURT. 
FULL BENCH. 
CiviL REFERENCE No.4 or 1928. 
March 5, 1929. 
Present: —Sir Courtney Terrell, KT., 
Chief Justice, Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 

: In the matter of F, a MUK&TAR. | 

Legal Practitioner—Acceptance of instruetions— 
Failure of client to pay remuneration—Duty of prac- 
titioner—Responsibility in cases of poor clients—Duty 
in criminal cases. s 

Failure of the client to pay the necessary remu- 
neration will not absolve a legal practitioner of his 
obligations to his client unless he brings the matter 
specifically to the notice of the client and then and 
there repudiates the instructions. [p. 677, col. 2.] . 

He cannot neglect his duty without informing hie 
client and after a lapse of time plead that though 
he accepted instructions from his client, those in- 
structions were only conditional upon his receiving 
his remuneration. [ibid] T ant, mor 

The responsibility of the legal practitioner in this 
respect is very great in the case of poor clients and 
in criminal cases. [ibid] , EAS 

Reference made by the District Judge 
Patna, concerning the conduct of a Mukhtar 


practising at Patna. 


Messrs. M. Yunus and B. N. Misra 
against the Reference. 
JUDGMENT. 
Terrell, C. Jg.—This is a re- 


ference by the District Judge of Patna 
concerning the conduct of. a mukhtar 
practising in his district. The mukhtar 
appeared for a person who was convicted 
under s. 182 of the Indian Penal Code. 
After the conviction he took from his . 
client a mukhtarnama which was not 
stamped (but on, which he signed his 
acceptance), with instructions to lodgean . 
appeal. He received the mukhtarnama on 
the 9th May, 1928,on the day of the conviction 
before his client was removed to Jail. He 
did not lodge the appeal until July 12, 
1928, that isto say, a very considerable 
“time after the expiration of the time for 
appeal allowed by law. | 

His explanation is this :—He says that at 
the time of taking the mukhtarnama he was 
told by his client that his relations would 
in due time call. upon him (the mukhtar) 
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and supply hini with the necessary fee for 
the mukhtarnama stamp and for his re- 
muneration which would be due to him for 
conducting the appeal. Time went by and 
he did not receive any visit from the 
relations and for some reason which is left 
unexplained he neither filed the appeal in 
time nor did he cemmunicate with the 
prisoner in Jail or tell the prisoner's 
relations that the fees must be fortheoming 
or he would be unable to prosecute the 
appeal. He did noneof these things but 
waited till the 19th July and then he says 
out of his own pocket he purchased the 
mukhtarnama stamp and lodged the appeal. 
The mukhtarnama | stamp bears writing 
upon it whieh would certainly appear to 
read thé 12th not of July but of June, 
1928. We sent this case back for ar 
investigation by the District Judge as to: 
whether the stamp had in fact been pur- 
chased in June or had been purchased in 
July. The Distriet Judge called before 
` him the stamp-vendor who on looking at 
the stamp said that the writing which was 
' in his hand-writing and was on the stamp 
did read as the 12th June and not as the 
19th July. Subsequently the learned 
District Judge -called the éstamp-vendor 
again before him and had him cross- 
examined by Counsel on behalf of the 
mukhtar. The cross-examination led to 
nothing but this that it might be possible 
that in @ hurry a person writing the 
Hindi figure for " 7" might make a mistake 
and make it look likea “6“ and certainly 
it was possible if the figure was distorted 


even with the best intention that that which . 


is read as a “6” might originally have 
been written with the intention that it 
should be read as a "7" but no questions 
were directed to induee the stamp-vendor 
to admit that in fact that mistake was mad 
in this particular case. AN 
It appears to me probable that in fact 
the stamp was sold to the mukhtar notin 
July when the appeal was filed but in 
June but, however that may be, and one 
must concede that itis a matter which is 
not conclusively proved we may deal 
with this case on the basis that the stamp 
was in fact sold on the day when the 
appeal was lodged and that the funds for 
the purchase of the stamp did not come» 
from the pocket of the accused or his 
relatives but from the ‘pocket of the 
mukhtar. -On that basis the fact remains 
that the mukhtar having -accepted instruc- 
tions from his client to file an appeal 
which instructions’ were  nore-the-lesg 
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valid instructions as between ‘the client 
and the mukhtar whether they bear a 
stamp or not, he-should have acted up to 
his obligations. He should either have 
lodged the appeal within the time allowed | 
by law or if he did not feel inelined and 

there was no obligation whatever upon him 
to do so to buy the stamp he should have 
communicated with his client in Jail. 
Oommunication with the relatives would 
not be enough; he should have com- 
municated with the client personally and 
showld have told him that he was no longer 
able to consider himself in the position of 
being retained as the legal adviser ofthe : 
client. Tt is necessary to emphasise this 
obligation ofa legal adviser to a client. 
It is not right that a legal adviser should 
be ableto come after the lapse of a period 
oftime and should say it is true thatI 
accepted instructions from you but those 
instructions were conditional upon my 
receiving my remuneration. If the client 
does not produce the necessary remunera- 
tion it is tha duty of the legal adviser to 
go back to theclient and then and there 
repudiate the instructions. The absence 
of the necessary remuneration does not 
absolve thelegal adviser from his obliga- 
tions to his client unless the matter is 
brought specifically to the notice of the 
client and that view of the matter must be 
borne in mind by practitioners, particularly 
those who have the very responsible duty 
of appearing for very poor clients. The 
observations I have made apply most 
advisers who are 
engaged in criminal cases. In this case we 
are conviüced that there has been a 
serious breach of professional duty to the 
client and the client has suffered materially 
from that breach and we propose to 
emphasise our view of professional duty by 
imposing ‘a penalty on the mukhtar by 


-suspending him from practice for three 


months. 
Ross, J.—Il agree. l 
Kulwant Sahay, J.—Iagree, 
A. Mukhtar suspended. 
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PATNA HIGH COURT. 
Ourrack Orroorr Couer. 
MiecELLANEOUS JUDICIAL Cass No. 5 
or 1824, 

. February 13, 1925. 
Present:—Justice Sir B. K Mullick, Kr.,and 


: Mr. Justice Ross. = 
RAJENDRA PRASAD BOSE AND oTHEES 
; — PETITIONERS : 
: versus : 
GOPAL PRASAD SEN—Oppositz 
Parry. : 


Civil Procedure Code (Act V of 1908), s. 149, 
O. XX XIII, v. 16, O. XLIV, v. 1—Limitation Met 
(IX of 1908), s. ó—Application .fov leave to appeal 
in forma pauperis—Rejection 4 application— 
Extension of time for payment of Court-fee—Pauper 
suits—Procedure. j 

Where an appeal is instituted with an application 
for leave to appeal in forma pauperis the terms of 

: O. XLIV, r. 1, Oivil Procedure Code, make it clear 
that the judgment and the decree are appealed from 
and the rejection of the application has no effect 
necessarily on the appeal from the judgment and 


decree. Therefore, the Court is competent to 
allow’ time to the applicant to file Court-fees 
due upon:the memorandum of appeal and thus 


save the appeal from thé limitation bar either under 
8. 149, Civil Procedure Code, or under s. 5, Limitation 
Act. Tp. 679, col. 1.] 

In case of suits, however, the procedure is 
otherwise. There is only one application which in- 
cludes the particulars required in plaints. Strictly 
speaking there is no plaint, but when the applica- 
tion is granted it is deemed to be a plaint. When 
the application is refused there is clearly nothing 
left for the petitioner to do but to file a plaint with 
the ordinary Court-fee. [ibid.] f 


Messrs, J. N, Bose R. B., and S.B. 
Roy, for the Petitioners. . 
Mr. S. C. Chatterji, for the Opposite 
Party. 
JUDGMENT. 
Ross, J.— This is an application for one 
: month's time to pay Oourt-fees on 
Ra. 83,962-5-0 being the value of immoveable 
property, subject-matter of the decision 
under appeal. 


It appears that theapplicants brou 

suit in which they claimed this jum aris 
property and prayed for leave to sue as 
paupers, On the objection of the other side 
that they were able to pay the Court-fee, the 
plaint was amended by including moveableg 
also andthe suit was then valued at Rs, 9 
lakhs and odd. They were permitted tos 
sue as paupers and their suit failed. They 
then applied tothe High Oourt for leave to 
appeal as paupers and leave was refused 
under the proviso to r, 1 of O. XLIV,, 





*See 91 Ind. Os. 814, — Ed.] ee ae 
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They now give up their claim so far as the 
moveables are concerned and pray for one 
month's time to pay Court-fee on the value 
of the immoveable property. 


- The learned Vakil for the opposite party 
contends that the application cannot be 
granted because there,is now no appeal 
His view is-that by reason of the: 
words in r. 1 of O. XLIV, “subject, 
in all matters including the  pre- 
sentation of such application to the 
provisions relating to suits by paupers, in 
so far as those provisions are applicable” 
the provisions ofr. 15 of O. XXXIII take 
effect and on refusal of the application for 
leave to appeal as pauper, there is nothing 
left to be done but to institute an appeal in 
the ordinary manner. The only authority 
which supports this argument is the decision 
in Bishnath Prasad v. Jagarnath Prasad (V. 
where it was held that when the petition to 
appealin forma pauperis waa disallowed 
the whole of that proceeding came to an 
end and along with it fell the so-called 
memorandum ofappeal which accompanied 
it,and that a piece of unstamped paper which 
accompanied a petition to appeal in forma 
pauperis could not becalled a memorandum 
of appeal and that it never was 
a memorandum of appeal in the proper 
sense of the term which the Judge of the 
Appellate Court could take ‘cognizance of^ 
or make any order upon. This view is 
opposed to the view taken in Bat Ful v, 
Desai Manorbhai Bhavanidas (2) where the 
matter was very fully considered by Mr. 
Justice Farran not only with reference to 
the prevailing practice in these matters, 
but on principle also. He came to the 
conclusion that the memorandum of appeal 
did not cease to be a memorandum of appeal 
when an application to appeal as pauper 


' wasrefused. He pointed out the distinction 


between plaints and appeals in this matter 
and observed that, when presented, the , 
application and the memorandum of appeal 
were two separate documents and in this 
respect they differed from petitions to sue as 
pauper which include both the plaint and 
the allegation of pauperism and the prayer 
tosue informa pauperis. The same view 
was taken by the Madras High Court in 
Nellavadivu Ammal v. Subramania Pillai 
(3). The weight of authority is, therefore, 
against the view maintained by the opposite 


(1. 13 A. 305; A. W. N. (1861) 99. 
(2) 22 B. 849. 
(3) 38 Ind, Cas. 617; 40 M. 687; 31 M. L, J. 269, 
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party and on the proceedings themselves 
there seems to be nothing to support that 
view. The application was in these words: 
"Your petitioners beg leave to file the 
accompanying memorandum of appeal asa 
pauper appeal against the foresaid decree 
of the Subordinate Judge, Outtack,” 
that is to say, there was an appeal 
definitely presented ‘to the Court and it was 
presented without a Court-fee, because it 
was accompanied by an application for leave 
to appeal as a pauper. In the case of suits 
the procedure is quite otherwise. There is 
only one application which includes the 
particulars required in plaints. Strictly 
speaking, there is no plaint, but when the 
application is granted it is deemed to be a 
plaint. When the application is refused 
there is clearly nothing left for the peti- 
tioner to do but to file a plaint with the 
ordinary Court fee. When an appeal is 
instituted, however, with an application 
for leave to appeal in forma pauperis the 
torms ofr. 1 of O. XLIV make it clear 
that the judgment and decree are appealed 
from and the rejection of the application 
has no effect necessarily, that I can see, on 


the appeal from the judgment and decree. ~ 


The learned Vakil seeks to distinguish the 
cases referred to above on the ground that 
the effect of the amendment of r. 1 by the 
inclusion of the words which were quoted 
at the beginning of this judgment has not 
been considered. But the point at issue, 
namely, the distinction between the pro- 
cedure in pauper suit and the procedure in 
pauper appeals has baan considered and 
the language used in the amendment of the 
rule makes no difference in this matter. In 
my opinion, therefore, thera is an appeal 
before the Court which was presented within 
the time limited by law; butas no part of 
the Court-fee has been paid, s, 149. under 
which the present application was made, 
gives the Oourta discretion to allow the 
payment at any stage; and when payment 
ig then made it will have the same effect 
as if it had been made ın the first instance. 
Even if s. 149had not this effect, this would, 
in my opinion, be a case for the application 
of s. 5 of the Limitation Act. 


The last argument on behalf of the 
opposite party was that the prasent applica- 
tion was mala fide. This rests only on the? 
facia that the valuation of the suit was 
increased when an objection was made to 
the application for leave to sue as a pauper 
and that the valuation o£ the appeal has been 
reduesd when the application was refused 


In*the matter of 1, à MUKHTAR. 


facts. 


679 


by the High Oourt. But, in my opinion; 
no bad faith cau be inferred from these 
There was nothing to prevent the 
plaintiffs from including the moveables in 
their claim; and as they havefailed in their 
suit, there is nothing to prevent them 


from abandoning part of their claim in 


appeal. . 
1 would, therefore, allow this application 
for leave to pay athe  Court-fee on 


Rs. 83,962-5-0. Time for this purpose is 
allowed till the 17th of this month and, if 
Oourt fee is not then paid the application 
will be dismissed. The petitioners are entitl- 
ed to their costs of this application: hearing 
fee Rs. 32. 

Mullick, J.—I agree. 

R. L. Application allowed. 


PATNA HIGH COURT. 
FULL BENCA. 
Civro Rerggenos No, 1 or 1929. 
. March 5, 1929. f 
Present ;—3ir Oourtaey Terrell, Kr., 
Ohief Justics, Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 

In the matter of I,a MUKHTAR 

Legal practitioners—Careless identification—0 fence 
against State—Grave misconduct. M 
It is not enough for a legal practitioner who 
comes forward asan identifier to rely merely upon 
the fact that he has been told by another person 
that he identifies the person, The identification must 
bz a genuine identification. | 3 . 
Oases of careless identification by legal practi- 
tioners involve not only an olfenee oa the part of 
tha lagal practitioner against tha duties of his pro- 
fassion bat also aa offsace again3t tha State and 
public funds, and should, therefore, be dealt with 
great severity. . Ne 

Rsfereaes mala by the Judieial Com- 
missioner of Carta Nagpur ia relation to 
the coadazt of a Mukhtar practising at 


Ranchi. 


] JUDGMENT. 
Terrell, ©. J.—This is a re- 
ference by the Judicial Oommis- 


sioner of Ohota Nagpur in relation to the 
conduct of a  muthtar practising at 
Ranchi. It appears that in January, 1926, 
a certain psrsoa applied for withdrawal 
of a sum of Ri 

desig. The mukhtar I, who is an 
old man identified the applicant a3 being 
the paragon entitled to the money and 
he signed tha- re payment voucher and 
the refund register. In April of the 
same year the same man again cams and 


s 


f 
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Spplied for the withdrawal of & sum of 
about Rs. 500 from the Ranchi Treasury 
andonce againhe was identified by I. 
ihe mukhtar who again signed the 
petition for withdrawal, the re-payment 
voucher and refund register and the money 
was paid to the person who was supposed 
io be identified. He, of course, deeamped 
with the money and it was afterwards found 
that another person altogether was the 
person entitled to it. 

The mukhtar has been prosecuted in 
connection with these offences. He was 
convicted but on appeal the Court of Seg- 
sion reversed the conviction on the ground 
that it had not been proved that the mukh- 
tar had any dishonest intention. It ap- 

.pears from the finding of the learned Ses- 

sions Judge thatthe mukhtar admitted that 
he himself did not know the fraudulent 
person but that he had been identified by 
the mukhtar's clerk who then told the 
mukhtar that he knew the fraudulent per- 
son and thereupon the mukhiar considered 
himself entitled to say that he also identi- 
fied him.. But it was found by the Ses- 
sions Judge that the mukhtar was not 
guilty of any dishonest intention and, 
therefore, he was acquitted but the facts 
have been reported to this Court. 

It isnecessary again to make some ob- 
servations upon the duties ofa mukhtar 
in such cases because we are well aware 
that there;are in this Province a number of 
mukhtars whose only practice consists of 
identifying people and we desire to point 
out in very emphatic terms that a practice 
of this kind is fraught with the gravest 
risk to the practitioner. It is not enough 
for a person who comes forward as an 
identifier to rely merely upon the fact that 
he. has been told by his clerk that he (the 
clerk) identifies the person... That does 
not entitle the mukhiar to pose as an 
identifier. 
genuine identification, We are well aware 
of the difficulties which people of the 
mufassil have in coming to Court to with- 
draw money from aremote {district in get- 
ting themselves identified as persons en- 
titled to. money but nevertheless one has 
to also remember that the State is respon- 
sible for paying to persons rightly entitled 
to money the money to which they are 
entitled and the State cannot be put to 
loss.. Moreover, persons really entitled 
to money must not be defrauded merely 
because ofthe difficulties of identification, 
We would, therefore, draw attention to the 
evil. which I have mentioned and. we would 
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point out that if cases come before us in 
future of careless identification by legal 
practitioners we shall deal with such cases 
with great severity because they involve 
not only an offence on the part of the legal 
practitioner against the duties of his pro- 
fession but also an offence against the State 
and publie funds. In this case as I havesaid 
the mukhtar is an aged person and he 
is not represented here. In fact probably 
his circumstances now do not permit 
him to be represented and it is unlikely 
that he will have much further chance of 
repeating the offence which he has com- 
mitted. Therefore, we shallnot pass any 
penalty. 

Ross, J.—I agree. 

Kulwant Sahay, J.—I agree. 

B, K, P. A Order accordingly. 


PATNA HIGH COURT. 
SEGOND Civit, Appears Nos. 1123 AND 1337 
oF 1925. 

... dune 14, 1928. 

Present: —Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
MUHAMMAD SAYED KHAN AND 

ANOTHER—APPELLANTS 


versus 
ABDUL GAFOOR AND OTBERS— 


RESPONDEN'TS, < 

Arbitration —Award in excess of reference—Separa- 
tion of valid and invalid portions—All interested persons 
not parties to reference—Validity of reference. 

Where a question of limitation which depends 
upon a finding of fact is not raised in the lower Ap- 
pellate Gourt it cannot be raised in second appeal. 
Lp. 681, col. 2 

In the case of a reference to arbitration without 
the intervention of the Court the award, if ‘it deals 
with matters beyond the scope of the reference, is 
not invalid and the portion of the award dealing 
with the matter referred to arbitration is valid and 
the award can be accepted to that extent, provided the 
portion of the award dealing with such matters-can 
25 separated from the rest of the award. [p. 682, 
eol. 1.! , 

Muhammad Khalil v. Abdul Rahim (1), followed. 

It isnot opento a party who refers a matter in 
dispute between him and another to arbitrators 
knowing that certain third persons who are not par- 
ties to the reference are interested: in the subject- 
matter of the reference, to contest the validity of the 
award onthe ground that it dealt with matters in 
which third parties were interested. [p. 682, col. 2.1 

Second appeal against a decision of the 
Additional District Judge, Patna, dated the 
13th July, 1925, reversing that of the Munaif, 
Patna, dated the 27th February. 1925. 

Messrs. Harihar Prasad Sinha, A. J. 


Barman and,S. N, Basu, fer the Appellants, 
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Messrs. Md. Hasan Jan, S. M." Hafis, 
Ahmed Reza, A. H. Fakhruddin Syed Hasan, 
Abu Zafar, S. S. Bose and A. M. Guha, for 
the Respondents. 

: JUDGMENT. 

‘Kulwant Sahay, J.—These appeals 
arise out of the same suit which was a suit 
for partition of a house. One Moula 
Bakhsh was admittédly the owner of the 
house. He had two wives, Musammat 
Sabratan and Musammat  Walijan. Mu- 
sammat Sabratan pre-deceased Moula Bakhsh 
and left two daughters, Musammat Ra- 
fqan and Musammat Saira and two 
sons Suleman and Sayeed Khan, the latter 
being the defendant No, 15 in the present 
suit, Defendants Nos. 3—14 are the children 
of Musammat Saira. The second wife, 
Musammat Walijan, survived Moula Bakhsh 
and she had three daughters, Musammat 
Kamran, Musammat Raboo and Musammat 
Rabaida. The plaintiff was the husband of 
Musammat Raboo and by herhe had a son 
named Shakoor. After the deathof Musa mmat 
Raboo, the plaintiff married the elder sister 
Musammat Kamran who hada daughter 
Musammat Zobaida by her first husband. 
The plaintiff's case is that he had a son 
Zshoor by Musammat Kamran. but the 
finding is that it has not been proved that 
he had a son by Musammat Kamran. 
Musammat Rabaida, the third daughter 
ofthe second wife of Moula Bakhsh, was 
married to Abdul Razak and had a son 
Abdul Barkat. : 

On the death of Moula Bakhsh his heirs 


were his second wife Musammat Walijan , 


and the children by his first wife and by 
his second wife. The plaintiff's case is 
that by inheritance and by purchase he has 
acquired the entire share of all the heirs 
of Moula Bakhsh coming from Walijan's 
braneh of the family and that the total of 
his share belonging to this branch of the 
family, which was acquired by him, 
amounted to 6 annas 124 dams; and he 
instituted the present suit for partition of 
the house claiming the: said share as 
belonging to him. The suit was contested 
by the defendant No. 1, who is the pur- 
chaser of the interest of Sayeed Khan, the 
defendant No. 15, and by the defendant 
No. 15. Their case was that after the death 
of Moula Bakhsh there was a private 
partition and arrangement between hig 
heirs, and that by such partition the house 
in dispute was allotted exclusively to the 
branch of the family represented by the 
children by the first wife and, .that,even, if 
such partition and arrangement ke not 
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proved, the share of the plaintiff was not 
6 annas 13$ .dams as claimed but 6 annas 
2 dams and odd; that there was a dispute 
between the. parties regarding the share 
and claim tothe house which was ulti- 
mately referred to the arbitration of certain 
arbitrators under a registered ekrarnama, 
dated the 27th January, 1422, and that the 
arbitrators had partitioned the house and 
had given their award which could not 
be disturbed. : 

The learned Munsif found for the plaintif 
on the question of his right to partition the 
hoase; but he held that the share of the 
plaintiff was only 6 annas 2 dams and 
that the remaining share belonged to the 
defendant No. 1, and be made a preliminary 
decree for partition in proportion to the 
shares as found by him. Two appeals 
were preferred against the decree of the 
Munsif before the District Judge, one by 
the defendant No.1 and the other by the 
defendant No. 15. The learned District 
Judge dismissed the appeals and affirmed 
the decree of the Munsif, - 

The defendant No. 1 and the defendant 
No. 15 have preferred the present appeals. 
Appeal No. 1123 is by the defendant No. 
I5 and Appeal No. 1337 by the defendant 

0. | 


The only point argued by the defendant 
No. 15 was a question of limitation. It was 
argued that the plaintiff had not proved 
poesession of any portionof the house in dis- 
pute within twelve years of the suit and the 
suit was barred by limitation. This point 
does not appear to have been taken before 
tbe learned District Judge. An issue was 
raised in the trial Oourt on the point of 
limitation, being issue No.7 in the case, 
and the Munsif found that the plaintiff 
had possession over the house and the suit 
was not barred by limitation. The finding 
on the question of limitation depends upon 
the finding of fact relating to the possession 
of the plaintiff. As the point was not 
raised before the District Judge, it is not 
open to the appellant to raise it in second 
appeal. There is, therefore, no substance 
in the point raised by the defendant 
No. 15. 

The.point taken by the defendant No. 
l, however, relates to a question of law. 
lj is contended on his behalf that the 
present suit for partition cannot be 
maintained in view of the award made 
by the arbitrators on the reference under 
the agreement of the 27th of January, 1922. 
On reference to that agreement, which is ` 


. Ex. A in the case, it appears that the- 


, 082 — 
parties to the reference to arbitration were 
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Sayeed Khan, the. defendant No. 15, Abdal . 


Gafoor, the plaintiff, and. Abdul Shakoor, 
the son of the plaintiff by his first wife 
Musammat Raboo. The agreement recited 
the existence of the dispute in respeot of 
the partition of the house and appointed 
certain arbitrators to whom the deoision 
of the dispute was referred. It is contended 
on behalf of the plaintiff that this ref- 
erence was invalid inasmuch as all the 
persons having interest in the house did 
not join in making the reference to 
arbitration. Itis also contended that the 
award made was illegal inasmuch as it 
purported to decide matters beyond the 
scope of the reference. The learned District 
Judge has noticed the objection as regards 
the award being invalid becauseit purported 
to decide questions which admittedly were 
not referred to arbitration and he observed 


that the question as regards the validity : 


of the award was not free from doubt. 
He found that the matters not referred to 
arbitration were separable from matters 
that were referred to arbitration. He was 
ef opinion that the law was in an unsettl- 
ed state in connection with private arbi- 
tration and he was not sure. whether the 
award could be held to be valid in so far 
asit dealt with matters referred to arbi- 
tration and which could be separated from 
“matters dealt with in the award and which 
were not referred to arbitration. The point, 
however, was considered by this Court-in 
Muhammad Khalil v. Abdul Rahim (1) and 
it was held that in the case of a reference 
to arbitration without the intervention of 
the Court the award, if it deals with matters 
beyond the scope of the reference, is not 
- invalid and the portion of the award deal- 
` ing with the matter referred td arbitra- 
tion is valid and the award can be accept- 
ed to that extent, provided the portion of 
the award dealing with such matters can 
be separated from the rest of the award 
and reference was made tothe decision of the 
Privy Oouncilin Amir Begam v. Badarud- 


din Husain {(2) and Buta v. Municipal Com- : 


mittee of Lahore (3), Itis, therefore, clear 
_ that the award in so far as it partition- 
ed the house between the plaintiff and 


(1) $3 Ind. Cas. 261;}7 P. L, T, 644; 4 Pat. 670; A. I* 
R. 1925 Pat. 810. : : 

(2) 23 Ind. Cas. 625; 36 A.336: 18 O. W.N.755;1 
O. L. J. 249; 12 A. L. J. 587; 17 O. O. 120; 16 Bom. L. 
R. 413; (1914) M. W. N. 472; 16 M. L. T. 35; 27 M, L. 
J.181; 19 O. L. J. 494 (P. C.). 

(3) 29 O. 854; 28 I. A. 168; 7 O. W.N. 82; 4 Bom. 
L. R. 673; 87 P, R, 1902; 8 Sar P, O, J. 327 (P. 6). - 
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Sayeed Khan, the prédecessor-in-interest - 
of the defendant No. lis binding between 
the parties. By this award a portion of 
the house was allotted to the plaintiff. The | 
plaintiff, therefore, must be confined to 
the share of the house allotted to him by 
the arbitrators. 

The next question is whether the award 
was invalid inasmuch’ as all persons in- 
terested in the house were not parties to 
the reference. The only person about 
whom the question has been raised in the 
present case is Musammat Zobaida, the 
daughter of Musammat Kamran. It ap- 
pears. that at the time the plaintiff joined. 
in the reference to arbitration, namely on 
the 27th of January, 1922, his share in the. 
house was five annas and odd. The award 
was made on the 5th of April, 1922, 
and subsequently thereto the plaintiff pur- 
chased the interest of Musammat- Zobaida 
by adeed of sale dated the 30th of May, 
1923. The question is whether the whole 
award should be held to be invalid on ace - 
count of Zobaida not joining in the arbi- . 
tration, It appears that the arbitrators 
were aware of the fact that there were 
other persons interested in the house and 
one of the arbitrators has been examin- 
ed as a witness in this case and he states 
that the task of the arbitrators was not 
to determine the share of all the sharers 
in thé house but to determine the share 
of Gafoor and of Shakoor and to separate 
their share from the shares of the other 


‘sharers and that their task was only to 


determine the shareof Gafoor and Shakoor 
and to separately allot their shares by 
partition and to keep the remaining share 
ijmal. It is thus clear that what was done 
by the arbitrators was to separate the share 
which the plaintiff then had in the house and 
to leave the shares of the rest of the sharers 
joint. Abdul Gafoor,'the plaintiff, being - 
& party to the reference is bound by the 
award. It is not open to him to say that 
the award was invalid and cannot be acted . 
upon because Zobaida was not a party 
to the reference. He knew that Zobaida 
had an interest in the house and he ask- 
ed the arbitrators to separate his share 
from the share of the rest of, the 
sharers. In Muhammad Khalilv. Abdul 
Rahim (1) referred to above one. of the 
qtestions raised was whether the award 
was bad because the arbitrators professed 
to deal with the interest of persons who 
were not parties to the reference and it . 
was held that if, asa matter of fact, third 


. persons had any interest in the properties : 


E ea 
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dealt with by the award and the parties 
agreed to have such properties partitioned 
between them by the arbitrators it was 
not open to any one of them to contest 
the validity of the award on the ground 
that it dealt with matters in which third 
parties were interested. As was held in 
-Jadunath Chowdhury v. Kailash Chandra 
Battacharya (4) the award is binding as 
between the parties to the reference even 
ifsome ofthe parties interested were not 
parties thereto. Itis thus. clear that the 
absence of Zobaida from the arbitration 
. proceedings will not invalidate the parti- 
tion affected by arbitrators in so far as the 
share of the plaintiff which he then had was 
concerned, Zobaida, however, was not bound 
by that partition and the plaintiff has ac- 
quired her interest subsequent to the 
award. Under the circumstances, all toat 
the plaintiff could urge is that heis entitled 
to have a share of the house representing the 
shareof Zobaida purchased by him, sepa- 
rated from the portion left undivid3d by 
thearbitrators. The arbitrators had alloit- 
ed Ilfeetof land towards the east of the 
house to the plaintiff Abdul Gafoor and 
they left 31 feet towards the west in the 
possession of Sayeed Khan, the defendant 
No. 15. This 31 feet represented not only 
the share of Sayeed Khan but also the 
share of Zobaida, The plaintiff will, there- 
fore, be entitled to have a portion of the 
house allotted to Sayeed Khan by the arbi- 
trators partitioned as representing the 
share of Zobaida purchased by him. The 
parties are not agreed as regards the exact 
share of Zobaida purchased by the plaint- 
iff and the Munsif will determine this 


share before making the preliminary 
decree. The decree of -the District 
Judge will, therefore, be ` varied and 
a preliminary decree will be made 


for partition of the share allotted to Sayeed 
Khan by the award by separating a portion 
therefrom representing Zobaida’s share 
therein and allotting the same to the 
plaintiff as representing the interest of 
Zobaida purchased by him. The case will 
go back to the Munsif for making the pre- 
liminary decree. 

As both parties have succeeded partially 
each party will bear his own costs in this 
Court. The order for costs made by thee 
Oourt below will stand. 

Macpherson, J.—I agree. 


A. Decree varied. 
e 


(4) 2 Ind. Cas. 414; 14 O., W, T, 75; 100. L.J. 41; 37 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 5 or 1929, 
February 16, 1929. 
Present:—Mr. Justice Macpherson. 

Mahanth LACHMAN DAS AND OTHERS— 

PETITIONERS. 

versus 
RAMOHHABILA MISSIR AND ANOTEBR— 
Opposite Party, 

Criminal Procedure Code (Act V of 1898), ss. 144, 
145—Dispute relating to immoveable property—No 
bona fide dispute as to possession—Order under s, 144,— 
Public peace. i 

A,Magistrate may take action under s. 144, Cri- 
minal Procedure Code, in a case of dispute with 
regard to possession of immoveable property, where 
he finds that there is no bona fide dispute as to 
actual possession and one partyis merely trying to 
get into possession of property which is held by 
another. 

Private rights must give way to the necessity of 
preserving publie peace. 

Application against an order of the 
Sub-Divisional Magistrate, Arrah dated 
the 17th December, 1928. 

Messrs. P. K. Sen and Anand Prasad, for 
the Petitioners, 

Messrs. S. P. Varma and L. B, Saran, for 
the Opposite Party. 


JUDGMENT.—This is an application 
inrevision against the order under s. 144 of 
the Code of Oriminal Procedure passed by 
the Sub-Divisional Magistrate of Arrah on 
the 17th December,directing the petitioners 
to abstain from interfering with the opposite 
party Ramautar Ohaube and Ramchhabila 
Missir in removing the cropsof three plots 
of khata No. 1244. 

In support of the rule Mr. P. K. Sen 
contends thatthe order is without juris- 
diction or improper inasmuch as it deter- 
minesa dispute about the possession of 
land which-on the rulings of this Court 
ought to be decided not under s. 144 but 
under s. 145. 

The khata in dispute is admittedly re- 
corded in the name of the Jagdishpurmath 
of which Lachman Das is the mahant. On 
the 19th November, the petitioner Ram- 
sarup Missir applied to the Magistrate for 
proceedings under 8. 107 and notice under 
s. 144 against the opposite party and two 
koiris on the ground that he had received 
shikmi settlement for one year from the 
mahant on an unregistered patia and had 
efltivated the plots of which however the 
opposite party were about to take away 
the crop. The Police after elaborate in- 
vestigation reported that the opposite 
party were in possession and had cut part 
of the crop, and asked for proceedings under 
s.-144 against the present petitioners 
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and the two  koiris already mentioned, 
The parties appeared before the Magistrate 
on the 14th December and filed their docu- 
ments and thereupon the Magistrate passed 
the order now impugned. 

In his explanation the Magistrate sub- 
mits that there was no bona fide dispute 
Tegarding actual possession and according- 
ly an orderunder s. 144 was warranted and 
the best means of preventing the imminent 
breach of the peace. 

Iu my judgment his submission cannot 
be gainsaid. Thefacts are that the mahant 
and Ramjatan Das  were'both chelas. of 
the previous mahani. Disputes having 
arisen between them an agreement was 
entered into between them on the 25th 
February, 1920, that both should conduct 
the business of the math. There can be 
ne doubt that the mufassil business was 
thereafter, and apparently also previously, 
managed by Ramjatan Das,that the plots 
in dispute were settled by him with the 

. Opposite party who have been in possession 
fon several years and have produced re- 
ceipts from  Ramajtan Das. Friction 
having arisen between the mahant and 
Ramjatan Das, the former in order to take 
sole charge gave scttlementin May last 
for one year to Ramsarup Missir. But 
transparently Ramsarup Missir did not 
secure possession and his petition of the 
19th November was merely the usual 
device to get into possession. The crops 
on the land have been raised by the 
opposite party this year as in previous years 
and some of them have been cut by them. 
I guard myself against any appearance 
of holding that even in bona fide disputes 
as to the possession of lands 144 may not 
belegally and properly utilised indeed 
it may, in my opinion, will be the obvious 
practical solution of a serious’ situation, 
private rights simply having to give way 
to the necessity of preserving the public 
peace. The hands of the executive should, 
in my view, not be tied by the Courts 
when they. have been deliberately left 
free by the Legislature. On the practical 
side also it would be manifestly oppressive 
to subject an unoffending citizen in: pos- 
session tothe harassment now attendaat on 
proceedings under s. 145, whenever an 
opponent who is. merely attempting toe 
secure possession oris otherwise advanc- 
ing athin and untenable claim to posses- 
sion is or feigns io be about to occasion 
a breach of the peace. In any views, 144 
was, it is palpable, properly applied in the 
present circumstances wherea Magistrate 
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of experience found on the materials be- 
fore him that there was no bona fide dis- 
pute as to actual possession but Ramsarup 
with the support of Sadanand and at the 
instance of the mahant was merely trying 
to get into possession and that too under 
the very procedure which he now impugnes. 

The application is without merits and 
the Rule is discharged. 

A. Application dismissed. 





PATNA HIGH COURT. 
ORIMINAL Revision No. 738 or 1998. 
December 18, 1928. 

é Present:—Mr. Justice Fazl Ali. 
Shaikh ABDUL AND ANOTHER—AOCOUSED— 
PETITIONERS 
versus 


EMPEROR- Orrosrrz 


Party. 

Pénal Code (Act XLV of 1860), s. 879—Removal 
of standing crops raised by another—Bona fide 
claim ef title to land, whether valid defence—'Bona 
fide claim of right", meaning of. ! 

If property is taken under a bona fide claim of 
right, it will not amount to an offence under s, 379 of 
the Penal Code. The claim put forward by the 
accused must, however, be an honest one and it will be 
of no arail to him asa defenceifit isfound to bea 
mere colourable pretence to obtain and keep pos- 
session of the property. [p. 685 col 2.]° | 

Consequently, where a person accused of. theft sets 
up à plea of taking under a bona fide claim of right; the 
Court will have in each case to come to a finding as 
to whether the claim advanced by the accused is an 
honest oneor a mere pretence. [p. 686, col. 1.] 

It may be safely laid down as a general 
proposition though not as a  universslrule that 
in cases where the alleged theft consists in the 
removal of crops grown on land, the most vital 
question to be investigated is as to which of the par- 
ties had grown the crops and a decision on this 
point will in the majority of cases enable the Court 
to come to a definite conclusion as to whether the 
claim of the accused is made in good faith orisa 
mere pretence. [ibid.] 

A person who removes crops fromland which is 
in the possession of another, knowing that the crops 
have been raised by the latter cannot escape liability 
for theft by merely proving that hehas a bona fide 
claim of title to the land upon which the crops were 
grown. [p. 688, col. 1.] 

Pandita v. Rahimulla Akwndo (8), In re Vayalap- 
pra Kalappan Nair (10) and Jagat Chundra Roy v. 
Rakhal Chundra Roy (11), followed. 


Criminal revision against an order of the 
District Magistrate, Purnea, dated the 10th 
October, 1928, affirming that of the Magis- 
trate, Second Class, Purnea,dated the 18th 
August, 1928, 

Messrs. H. L, Nandkeolyar and D. L, 
Nandkeolyar, for the Petitioners, 














T for the Assistant Govern- 
or the Opposite Party. 
IIT.—The petitioners have 
d-under ss. 144 and 379 of the 
al Code andsentenced to rigorous 
ene for three months and a fine of 
ch. : 
facts of the case are briefly these: 
ereis a holding in village Harpur 
alan in the District of Purnea which was 
- accorded in the name -of two persons, 
namely, Maharaj and Nabu. Maharaj 
died leaving a minor son Bacha Das, After 
the death of Maharaj, Nabu sold the lands 
of the holdingto one Panchu Bhagat on 
thel9th July, 1913, and in executing! the 
sale-deed he professed to act both for him- 
selfand also as guardian of Bacha Das, the 
. minorson of Maharaj. -On the 20th Feb- 
ruary, 1920, Panchu Bhagat sold the lands 
to Baljit and Daroga Singh by means ofa 
registered sale-deed. In November, 1927, 
^ Sheikh Abdul, one ofthe petitioners, took 
a sale-deed from Bacha Dasin respect . of 
his share in the lands in question. The 
case for the prosecution before the trial 
Court was that the entire holding was in 


possession of Panchu Bhagat since Nabu: 


conveyed it to him and that Baljit Singh 
and Daroga Singh were in possession of the 
land since the 20th February, 1920, when 
Panchu transferred them to the latter. 
also said that Baljit and Daroga had setil- 
ed the lands with Govind Tatwa as batat- 
. dar who had grown the disputed crops. 
The version of the prosecution as to the oc- 
currence was that on the 23rd March, 1928, 
the petitieners along with a number of 


other persons went to some of the plots ap-- 
pertaining to the holding and forcibly re-- 


moved the crops which .were standing: on 
them. 


The defence was that there was nO occur- ` 


rence as alleged bythe prosecution and 

that the crops had been peacefully bar- 

vested on behalf of Abdul who had grown 

them after having taken the sale- deed from 
“ BaehaDas. . 

The trial Court as well as the .lower 
Appellate Court cameto the findings’ that 
the lands in question were in possession of 
Baljit and Daroga through their bataidar, 
that the crops had been grown by the batai- 
dar and not by Abdul, and thatthe story ef 
the occurrence as put forward on behalf of 
the prosecution was true, On -these find- 
ings the petitioners have heen convicted 
for being members ofan unlawful assembly 
with the common object of “looting the 
wheat and khesari crop of Daroga Singh 
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andBaljit Singh" andalso under s. 379 of the 
Indian Penal Code.’ ` 

The petitioners have now moved this 
Court in revision and the principal point 
raised on their behalf ie that as Bacha 
Das was entitled to a share in the lands 
andas Abdul had taken a conveyance 
from Bacha Das of his share no effence 


was committed by him by -removing the ` 


crops from the land which was included 
in the sale-deed. Mr. Nandkeolyax, who 
appears for the petitioners, has argued 
with great earnestness that even conced- 
ibg that the lands had been in possession 
of Daroga Singh and Baljit Singh since the 
year 1920 and that the crops which ‘are 
the subject-matter of dispute in this case 


were grown by their bataidar tothe know- ` 


ledge of the petitioners, the petitioners 
have committed no offence under s. 379 
of the Indian Penal Code by removing 
the crops, because having regard to the 
circumstances of the case it cannot be 
said that they were acting dishonestly, 
It is contended that the merefact that the 
petitioners have taken a conveyance from a 
person who had some interest in the land is 
sufficient to protect the petitionersin a cri- 
minal prosecution and it must be held that 
the petitioners were not aeting dishonestly 


-in the sensethe term has been used in 


the Indian Penal Code but were acting 
merely in ihe assertion of a' bona fide 
claim of right. 


Now, it is no doubt a well-settled 
principle of law that if property is taken 
under a bone fide claim of right, it will 
net amount to an offence unders. 379 of 
the Indian Penal Ooie. Ithas also been 
held that if the accused removes the 


property honestly bélieving it to be his - 


he cannot be convicted of theft, even 
though his claim may be ill- founded in 
Jaw or in fact. The principle has been 
discussed and enunciated in the case of 
Suraj Ali v. Arfan Ali (1) by Sir Ashutosh 
Mookerjee with the fullness and lucidity 
which characterize all ;his decisions. lt 
has also been recognized and acted upon 
in & number of decisions given by this 
Court: see Bodh Kiehedu Goala v. Emperor 
e Bhim Bahadur Singh v.. Emperor (3), 


NOE. Ind. Cas. 136; '44 C. 66; 20 o. W. N. 1270; vM 


o) TES as. 614; 4 P. I. T. 608; 24 Or. Ln J. 484; 
A.I. R 1924 Pat. 125. 

(3) 55 Ind. Cas. 854; 1 P. L, T. 121; 
(Pat,) 53; 210r. L. J. 374; ` (1922) Pat, 
1922 Pat. 265. 
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Sadasiv Singh v. Emperor (4), Talebar 
Choudhury v. Emperor (5) and Sardar Singh 
v. Emperor (6). It must, however, be 
remembered that the claim put forward 
by the accused must be an honest one 
and it will be of no availto him as a 
defence if it is found to be a mere 
colourable pretence to obtain and keep 
possession of the property. It follows 
-that the Court will have in each case 
to come toa finding as to whether the 
claim advanced by the accused is an 
honest. one or a mere pretence. There is 
no doubt that the decision on this point 
will depend in each case on the ceir- 
cumstances of that particular case, but 
it may be safely laid down as a general 
proposition that in cases where the al- 
leged theft consists in the removal of crops 
grown on land, the most vital question 
to be investigated is as to which of 
the parties had grown the erops and that 
a decision on this point will in the 
majority of cases enable the Court:to come 
to a definite conclusionas to whether the 
claim of the accused is madein good faith 
or isa mere pretence. I must, however, 
take care to say that I do not wish to 
lay it down as auniversal rule that in 
every case where A removes crops grown 


by B, A necessarily commits an- offence ` 


under 8. 379 of the Indian Penal Code. 
To mention afew instances only to show 
that the rule is not without ‘exceptions: 
A may be an auction-purchaser of the 
- land and he may have, purchased the 
land with the crops; or B may -have 
stealthily sown the crops in the land 
' which belongs to A and isin his possés- 
sion, Or it may be, as often happens 
in the case of diara fields where vast 
tracts of land are tultivated by yarious 
tenants with identical crops and the 
boundary marks are not 80 distinct as in 
the case of ordinary lands, that a tenant 
may honestly believe that he has grown 
the crops over a certain area, while, -as a 
matter of fact, the crops have been grown 
by another person holding the adjoin- 
ing land. In such cases also no theft 
will be committed by the removal of the 
crops, provided that the Oourt can. come 
to afinding that the person who removed 
the crops actually believed that he had 


(4) 39 Ind; Cas, 475; 1 P, L. W. 185; (1918) Pat. 47; 
J. 507 


18 Cr. L. J. 507. 
(5) 40 Ind, Cas. 750; 2 P. L. W. 49;18 Or.L.J. 


0 
x 44 Ind. Cas.451; 4 P. L. W. 291; 190r. L.J. 
333. É - 
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in the case of Hari Bhuim. 
& Servant or a labourer 
guilty of the offence of t 
removes thecrops at his mas 
unless it is shown that he 
in the master’s knowledge of thi 
nature of the act. I have m 


this ease because ft was refer! 
by the learned Counsel in t 
course of his arguments and the 


learned Counsel laid particular stress on 
the following passage which occurs in the 
judgment ofgWoodroffe, J : < 

“In eriminallaw what is generally under- 
stood by theft and its kindred offences are 


Such actsas those of the pick-pocket, the 


shop-lifter, the house- breaker, the dacoit and 
so forth—acts in factof a truly criminal 
nature in which no claim of title is made. No 
doubt an aceueed cannot escape the penalty 
of crime by the mere pretence of a bona 
fide claim which has clearly no foundation. 
But I think that the Criminal Courtsshould 
not convict of theft any person who asserts 
& claim of right unless it is in a position to 
‘say that that claim is a mere pretence”. 

I must, however, take this opportunity to 
say that this passage in the judgment of 
Woodroffe, J., is apt to be misunderstood 
unless one is alive to the-fact that when 
Woodroffe, J., was referring to theacts of 
the pick-pocket, the shop-lifter, the house- 
breaker and so forth, he was merely clas- 
sifying these extreme cases in which no 
elaim of title could be possibly involved. 
In my opinion it was neither intended nor 
could have been intended by Woodroffe, J., 
to lay down that under the Indian Penal 


. Code the offence of theft would necessarily 


be confined to the class of cases. referred to 
by him. It was perhaps in order to 
prevent any such misapprehension that 
Maclean, O. J., to whom the case was 
ultimately referred, there being a diffe- 
rence of opinion between Weodroffe,J., and 
Pargiter, J., had to make the following 
observations:— i 

"I might confine myself to saying, 
although there are one or two passages in 
the judgment of Mr. Justiee Woodroffe to 
which exception might be taken,as forin- 
stance, the passage where he gives a defini- 
tion of the word ‘theft’, that I entirely 
gree in the conclusion at which he has 
arrived and generally with his reasons”. 

I-have thus mentioned. a few excep- 
tions, which are by no means exhaustive, 


(7) 8 0. W. N, 974; 2 Or. L. J. 836. 
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tu the general rule, that where the alleged 
theft consists in the removal of the stand- 
ing crops, the answer to the question as to 


who had grown the crops will often be the . 


determining factor in the case. I have 
also pointed out thatthe mere assertion of 
a claim by the accused will not be a suffici- 
ent answer to the charge of theft, but it has 


to be shown that the claim put forward by . 


him: is an honest one and not a mere 
excuse to escape the conviction. 
Proceeding now to the legal position 
taken up in this case by the learned 
Counsel for the petitioners, the arguments 
advandced. by him before me,if I have 
understood them aright, amount to this: 
that even though a person may not bein 
actual possession-of the land for a number 
_of years and even though he may be aware 
that the land is in possession of another 


person and that other person has grown: 


the standing creps on the land, he will not 
be committing an offence: under s. 
379 of the Indian Penal Code by removing 
the crops grown on the land provided that 


he can assert some title to the land.A , 


eimilarline of reasoning was adopted by 
the lawyer for the accused in the case 
of Pandita v. Ruhimulla Akundo (5) and it 
was referred to in the judgment of 
Stevens, J.; in these words: ` 

“Very high ground has been taken in 
the argument before meon behalf of the 
applicant. I understand the learned Vakil 
to have goné so far as to contend that, 
assuming the ‘complainant to have been 
in long possession of the-land and to have 
raised the crops, yet, if the applicant 
thought that he himself had any title in the 
land, he did not commit theft, because 
the complainant would have no right to sow 
eropson land which did not belong to him". 

The learned Judge theneproceeded to 


meet the arguments advanced. in that case 


“as follows: 
, "In the first place it seems to me that 
inorder to judge of the bona fides of the 


applicant's claim, we must take it as he: 
himself sets it forth, and that it would be 


going rather far, when it is found to be 
false as regards the possession of the land 
and the raising of the crops, to ‘assume 
that it is honest as regards the title. 


. Further I would refer to the case of Queen- 


Empress v. Gangaram Santram (9) in 
which itislaid down that to constitute 
theft, it is sufficient if property is removed, 
against his wish, frm the custody ofa 
(8) 27 O. 501; 4 O. W. N. 480, . - 
(8) 8 B. 138; 9 Ind, Jur, 313. us 
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person who has an apparent title: or even a 
colour of right to such property. In the 
present case the complainant had anap- 
pareuttitle as tenant of the land together 
with long possession, and he had on the 
strength ofthat apparent-titleand long pos- 
session raised the crops which the applicant 
removed”. 

Now, itis true that the case of Queen- 
Empress v. Gangaram Santram (9) referred 
to by Stevens, J., has been characterized by 
some of the commentators of the Indian 
Penal Code asan extreme case and it 
fnay:also be mentioned thatin the case 
of Pandita v. Rahimulla Akundo (8) there 


. was originally a difference of opiaion .bet- 


ween-Stanley,J., and Prinsep, J., and the 
case was ultimately referred to and 
decided by Stevens,J. But the soundness 
of the decision given by Stevens, J., in that 
case is beyond question and in fact it has 
never been questioned: Dr. Gour in his 
invaluable work on the Indian Penal 
Code makes the following comment upon 
it: : , 

"Indeed,in a case .of disputed claim, 
criminal law prefers one with actual 
physical possession, ifthere is no other 
rone for preference. Two zemindars hada 
ong 
of land situate on the boundary line of 
the two zemindaries. It was found as a 


-fact that the complainant had grown the 


crops which the accused cut, claiming the 
plots in an assertion of a bona fide claim 
to the land. And the question was whether 
the act of the accused amounted to theft, 
Stanley, J., held that there being a -bona 
fide dispute as to the title to the land 
upon which the paddy was grownby the 
complainant and cute by the accused, the 
latter could not be convicted of theft, but 
as this- view. was not concurred in by 
Prinsep, Je, the case was referred to a 
third Judge Stevens, J., who agreeing with 
Prinsep, J., held that there could be no 
bona fide belief that . the. accused was 
entitled to the crops which the complain- 


standing dispute about certain plots ` 


y^ i 


ant had sown upon landin his physical . 


possession, and that his aet, therefore, 
amounted to theft. In .thiscase it will be 
observed, two facts were clearly in favour 
of the complainant,—(a) that the land was 
in his actual possession and, (b) that he had 
raised the crops. His title was, no doubt, 
disputed by the accused but his possession, 


was not". 


The decision of Stevens, J., was further 
High Coürt In re 
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Vayalappra Kelappan Nair (10) in which: 
Seshagiri Ayyar, J., held that there could 
-not bea bona fide assertion ` ol right in 
answer to a charge of theft when the ac- 
cused knew that he had no possession of the 
property and gathered the produce growh 
by the complainant thereon. The same 
view was taken in the case of Jagat Chund- 
ra Roy v. Rakhal Chundra Roy (11). In that 
case the accused had gorie in a body and cut 
and taken away certain paddy crops found 
by the Oourtto have beensown by the com- 
plainant. At the trial they alleged that 
the land on which the paddy was growrf 
"was theirsand that the crop: was sown by 


one of their tenants and not by the com- 


plainant. A suit by the complainant's 
landlord against some of the accused was 
then pending in the Civil Court. It was 
held that whatever might be the legal 
claim of the accused in respect of the land 
on which the paddy was sown, as they had 
never claimed the crop as belonging to 
them, theydid not act in good faith and 
were, therefore, guilty of the offences under 
88.143 and 379 of the Indian Penal (ode. 
I might quote in this connection the follow- 
ing observations of Wilkins, J., one of the 
Judges .who decided the case: 


“Now takenatits best their (accused's) 
claim is that they (or some of them) have 
an interest in the land itself; they have 
never asserted that it was they who culti- 
vated the land, and grew the crop upon 
it, or that they have a perfect right to the 
whole of that crop so as to justify them in 
cutting itand carrying it off. The dispute 


_-is-said to be a ‘civil dispute’ i. e. one out- 


side the cognizance of the Oriminal Courts, 
because (as I apprehend the matter) their 
claim to an interest ir the land itself can 
be determined only by a Civil Court; and 
itis strongly urged for them; as evidence 
of the existence of such a dispute, that the 
landlord of the complainant in this case has 
now pending a suit in which he prays fora 
declaration of histitle to, and for confirma- 
tion of his possession of, this property. In 
these circumstances we are asked to say 
that the petitioners honestly believed that 
they had aright to go upon thia land in 
- large numbers, and to cut and carry away 


the whole of the crop of paddy, not one. 


stalk of which any of them took any part 
in cultivating. Speaking for’ myself, I am 
unable to go so far as this. Iam willing to 
concede that possibly the petitioners may 


(10) 29 Ind, Ons, 90; 16 Or. L. J, 456. 
11)4 C. W N. 190, 
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‘sown and cultivated by D, even 





have thought thatthey hada valid in 
est intheland and were entitled to get 
some return from it in the shape of rent. 
Buteven ifthat belief was well-founded, 
still it seems to. me impossible to hold that 
they could, in consequence, have had, or 
that they really had, an honest belief that 
they were entitled to gssemble in large 
numbers and tocut and carry off the whole 
of a crop which none of them grew. By these 
acts they have, in my opinion,{intentionally 
caused wrongful loss to the cultivator of 
that crop, and have consequently been 
rightly convicted; for I know of no authori- 
ty for holding that, because A has a bona fide 

belief in his right to some interest in land, 
he is thereby justified in appropriating ‘to 
himself the wholeofthe crop, which was 
ifit may 
eventually happen from the result of litiga- 
tion that B is liable to pay something to A 
for occupation of the land”. 

I may also ia this connection quote the 
following observations made by Pringep, 
J., who gave a separate judgment inthe : 
same case: ‘ 

"Whatever the legal claims of the accus-. 
ed may be, they are olearly breaking the 
law in forcibly carrying off acrop- found to 
have been raised by the complainant, Nor 
can it be properly be held thatin so doing 
they have acted in good faith believing the 
crop to be their own property. The crop 
certainly was never their property, and here 
I would point out that this pleais opposed 
to the line of defence taken at the trial, 
witnesses having been examined to - prove 
that this crop was raised not by the com- 
plainant but by a tenant of the principal 
accused. The defence has been unable to 
establish this: How then can the accused 
fairly plead ia the alternative that they 
cut this crop under an honest belief that it 
wastheirs?” 


Another case which might be referred to 
is the case of Muhammad Ata v. Emperor 


(12) in which Stuart, J., laid down that 


where the accused had been eonvicted of 
theft for having cut and removed the crops 
which had been sown by the complainant, 
it was immaterial whethér the complainant 
had or had not good title to cultivate the 
fields and it was sufficient for the.. convic-. 
tiôn of the accused that the complainant 
has sown the crops. In fact the Criminal ` 
Court has necessarily to attach so much. itn- 
portance to the question as to who has 


i e) 67 Ind. Cas. 498; 19 A.L. J. 961; 23 Or. L: J.- 
Q^. xr , 
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sown the crops that in the case of Sarju v. 
Emperor (13) it washeld thatthe crops being 
the property of the accused, the cutting 
down of those crops by them could not con- 
atitute the offence of theft even though an 
order uuder s. 145 of the Code of Oriminal 
Procedure had been made in favour of the 
complainant, In the case of Rakhal Dolur 
v. Makham Lal Ghose (14) in which the 
facts were not dissimilar to the facts of 
the case just quoted, Cuming, J., dealing 
with the main questions involved in the 
ease made the following observations: , 

“We are not in the present case con- 
cerned with the title of either party to 
the land. What we are concerned with 
is who were in possession on the day 
of the occurrence with or without title 
and who grew the crops in question”. 

By referring to these decisions I do 
not mean to suggest that the quéstion 
of title to. the land will be immaterial 
in every case in which the alleged theft 
is said to consist in the removal of the 
crops growing on the land; but generally 
speaking, once the Criminal Court is able 
to come toa finding as to who was in 
actual possession of the land and had 
grown the crops on the land the question 
of title will at once become a secondary 
consideration. . 

The principle underlying the deeisions 
referred to above appears to me to bə 
clear. We must remember that an offence 
Of theft can be committed in respect of 
'moveable property only and one of the 
distinctions between the English and 
the Indian Law of theft isthat the Eng- 
lish Law looks to ownership while the 
Jodian Penal ode looks to possession. 
Thus the question which the Criminal 
Court has to decide in a case like 
the present one is as to who was in posses- 
sion of the crops forming the subjest-matter 
of the offences at the time the crops were cut 
and removed, There cannot ba much 
difficulty in answering this question, once 
it is ascertained a3 to who was in possession 
of ths land and who had sowa the crops, 
cared for it and sp3nt money and labour on 
it. As to the plea of good faith, it will be 
negatived as soon as itis found that the 
aczused was aware of the fact that he was 
neither in possession of the land nor had he 
grown the crops. It is said that the mere 
fact that the accused believel, howsoever 
erroneously, that because he had title to the 

13) 32 Ind. Cas. 667; 17 Or, L. J. 7$. 

di 104 Ind. Cas. 443; 3140. W. N. 964; 28 Or. LJ, 
$27; A. I. R. 1927 Cel, 701. : 
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take away the mens rea the proof of which 
is absolutely necessary fora conviction of 
theft. Now, assuming that this is & 
legitimate line of reasoning evan in the 
extreme circumstances of the accused 
being fully aware of the land being in pos- 
session of and thecrops having been grown 
by another person, the fact remains as to 
how the Court is to be convinced that such 
a wild belief was really entertained by the 
accused, If the accused raises a false 
defence and claims to be in possession of 
the land of which he is not in possession 


'*and also says that he has grown the crop 


which i8 not grown by him, heis obviously 
not helping the Courtto come to thecon- . 
clusion that hereally entertained the belief 
which, it is urged on his behalf, he should 
be credited with. 

In the present ease it is-conceded on 
behalf of the petitioners that the land has 
been in the possession of Daroga Singh and 
Baljit Singh since the year 1920 aud it i8 
also conceded that the crops wera grown 
by his bataidar andthatthese facts were 
within the knowledge of the accused, 
Uader these circumstances, it is difficult to 
hold that the-accused could believe in good 
faith that they were entitled tothe crops 
which they had not grown and which had 
been grown on the land of which they were 
not in possession, It is still more diffi- 
cult to hold that in removing the crops they 
were not intending to cause either wrongful 
loss to the person who was actually in pos- 
session and had grown the crops or wrongful 
gain to himself being aware that they had 
neither grown thecropsnorwerein pos- 
session of theland. It may be that they 
were ‘under the belief that they had some 
title to a portion of,the lands in dispute 
and thatthey also believed that they may 
be ultimately successful in getting back 
possession of the land through a. competent 
Court. It is, however, difficult to hold 
under the circumstances of the present case 
that they were entitled to or could . believe 
themselves to be entitled to appropriate 
the produce of theland before they had 
Secured possession thereof b; legitimate 
means, 

I have discussed the question raised by 
the learned Counsel independently of 
certain very material facts in the case 
which iu themselves go a long way to 
rebut the plea of good faith which hag 
been raised in this case on behalf of the 
petitioners. We must remember thatthe 
petitioner's defence in the case was that 


7 


£ 7-890 


( 


- had grown the crops. 
. been definitely found to be 


ihéy had acquired actual possession of the 
tlands in dispute and that it was they who 
This defence has 
false and 
rejected by the Courts below. It isalso to 
be remembered that the petitioners in this 
case cannot possibly lay claims in dispute 


. in theirentirety and thaton their own case 
: they had purchased the sha:e of Bacha Das 


x 


only inthe lands in dispute, In fact their 
case was that there had been a partition 
and that the lands which had fallen to the 
share of Bacha Das had-been demarcated 
from the lands which belonged to Nahi. 
This case also has not been accepted either 
by the trial Court or by the lower Appellate 
Court. It is true as the learned Counsel for 
the petitioners says that the Courts below 
have not come to anexpress finding that the 
crops were removed from the entire plots ; 
but whatever findings have been arrived at 
by the two Courts necessarily involve a 
finding to this effect also. These being the 
circumstances of the case, I am unable to 
agiee with the learned Counsel that the 
conviction of the petitioners under s. 379 is 
wrong and liable to be set aside. 

The conviction under s. 144 also depends 
very largely upon the propriety of the con- 
vietion under & 379, and I cannot interfere 
with-the conviction of the petitioners under 
this section also in view of the clear findings 
arrived at by the Courts below. 

It is, however, urged that the sentences 
passed in this case are too severe. So far as 


the sentence passed on Sheikh Abdul is 
‘concerned, I donot think itis severe con- 


sidering that he was responsible for the 


x -whole occurrence. I am, however, informed 
*h&t Sneikh Abdul is dead and find that 


the other petitioner Sheikh Gaffar, who is 
the son of Sheikh Abdul, is a young man 
apd was obviously acting under the 
influence of his father. Having regard to 
all-the circumstances of the case and 
particularly to the fact that no one on the 
opposite side was injured in the case and 
that no prominent part is ascribed to 
Sheikh Gafar, I would reduce his sentence 
of imprisonment to the period already 
aoe and maintain the sentence of 
a, 


å Sentence reduced. 
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PATNA HIGH COURT. 
ORIMINAL RzraRENOE No. 90 or 1927. 
November 22,1927, 

Present :— Mr. Justice Macpherson. 
MUNSHI MIAN 
versus 
EMPEROR. 

Bengal Disorderly .Houses Act (II o f 1906 ys2 
(2)—Criminal Procedure Code (Act V of 1898), ss. 4 (o) 
5, and. 244—Owing house used by prostitutes -Offence, 
nature of—Procedure for trial—Prostitute living en- 
famille, whether disorderly person. 

Section 2 (2) of the Bengal Disorderly Houses Act 
creates anofience within the definition of s.4(0) of 
the Code of Criminal Procedure and under s. 5 of that 
Code the offence is triable according to the provi- 
sions of that Code since there is nothing in the Act 
itself which regulates the manner of trying the offence. 
The trial must, therefore, be held in accordance with 
s. 244 of the Code. 

If a prostitute lives with a man en-famille she 
does not necessarily come within the category of 
disorderly persons. 

A conviction under s. 2 (2) of the Bengal Disorderly 
Houses Act can only be done upon regular trial 
and on proof of the ingredients of an offence under 
that provision of law. : 

Reference made by the Sessions Judge, 


: Monghyr, dated the 12th October, 1927, re- 


commending that of the Sub-Divisional 
Officer, Monghyr. 

Mr. S. M. Naimatullah, in support of the 
Reference, 

JUDGMENT.—This is a reference by 
the Sessions Judge of Monghyr recom- 
mending that the order of the Sub- Divisional 
Magistrate of Mongbyr imposing a fine of 
ten rupees upon one Munshi Mian under 
s. 2 of the Bengal Disorderly Houses 
Act, 1906, be set aside, and aleo the 
further order of daily fine of five rupees 


jf the prostitutes remained in the house 


of Munshi Mian after the 2nd September. 
Certain persons of Lakbisarai supported 
by the Sub-Inspector of Police of that place 
petitioned the Sub Divisional Magistrate in 
February, 1927, that the petitioner was the 
owner of a house which was used by 
prostitutes to the annoyance of the res- 
pectable inhabitants of the neighbourhood, 
Sub-Inspector adding that the house was 
in the vicinity of an educational institution, 
The petitioner was summoned under 
3. 2 of the Bengal Disorderly Houses 
Act; he appeared and asked for time to 
remové the prostitutes from the house. 
Time was allowed till the 4th March with a 
threat that he would be fined twenty rupees 
d&ily if he failed by that date to comply 
with the order to remove them. Subae- 
quently the Sub- Divisional Magistrate receiv- 
ed a report that the prostitutes had been 
removed, whereupon the noted “No further 
action is necessafy. File’. An application 
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continuation of the petition filed in 
: February that he should take steps to 
. Temove the prostitutes who had returned 
to the house and were a nuisance to the 
: respectable inhabitants of the vicinity. The 
. Magistrate thereupon issued notice to the 
petitioner to show cause why he should 
‘not be fined for keeping prostitutes in 
his house in defiance of the previous order 


to remove them. The petitioner appeared - 


and denied that the house was occupied by 
"harlots", whereupon the Magistrate direct- 
ed an Honorary Magistrate of Lakhisarai 
to hold & local inquiry and report whether 
the prostitutes were living in the house 
ornot. On the 24th August the Honorary 
Magistrate reported that he found the 
house locked up and that the petitioner 
told him tbat on the receipt óf the 
Magis'rate’s order he had turned out the 


prostitutes and the house was vacant, and - 


that on Ist Jeth he had let out the house 
to one Naim-ud-din who sublet it to.two 
men who were keeping these prostitutes 
as their wives. Upon receipt of this 
-report the Magistrate paesed the order now 
under examination. . 
It is manifest that the order is illegal 
and must be set aside. In the first place 
the procedure followed by the Magistrate is 
not such as is: contemplated by law. 
Section 2 (2) of the Bengal Disorderly 
Houses Act creates an offence within the 
‘definition’ of s.. 4 (o) of the Code of 
Criminal Procedure. and under--s: 5 of 
that Code the. offence is: triable according 
to the provisions of that Code -since 
there is nothing in the Act itself Which 
regulates the manner of trying the offence, 
The trial must, therefore, be held in 
accordance with s. 244 of the Code, 
lt is not suggested that there has been 
any compliance with that provision, The 
Magistrate has in effect found the petitioner 
guilly upon the report of an Honorary 
Magistrate as to what the petitioner had 
told him. Then itis far from clear that 
the petitioner admitted that the house was 
used asa brothel or for the purpose of 
habitual prostitution or was used by 
disorderly pérsons since if a prostitute 
lives with aman en famille she does not 
necessarily come within the category eof 
disorderly persons. The facts obviously 
- require investigation. . 
Then again there is no proof tliat the 


Act has been extended under the provisions i 
isarai which is not 


of s. 1 (3) to Lak 
‘p Municipality, 
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- Accordingly the referenée is accepted 
and the order of the Sab Divisional Magis- 
trate under examination is set aside and 
the:fine, if paid, will be refunded. If it 
is desired to convict and punish the 
petitioner under s. 2 (2), that can 
only be done upon regular trial and on 


: proof of the ingredients of an offence under _ 


that provision of law. ' o rs 
B. K.P. Reference accepted. 





PATNA HIGH COURT. . 
APPEAL FROM APPELLATE DEoREE No. 1247 
i ~ or1927. 
ur March 20, 1929. 
- Present; —Mr. Justice Das and Mr, 
ul Justice Wort. 
HAZARI LAL-—DEFENDANT—APPELLANT 
7 versus 
Firm RAMJIWAN RAMCHANDRA— 
PraiNTIFFS AND RAMLAGAN BHAGAT 
AND OTHERS— DEF«NDANTS— RESPONDENTS: 
Civil Procedure Code (Act V of 1908),s. 17, O. XXI. 4 
T. ó8— Person against whom suit is dismissed whe- 
ther party—Application wrongly filed under 0. XXI 3 
T. 58—Court having jurisdiction —M isdescription 
immaterial—Remedy of aggrieved party —Appeal. : 
Under.the Explanation to s. 47, Oivil Procedure 
Code, a defendant against whom asuithas been dis- 
missed must nevertheless be regarded asa party to 
the suit within the meaning of s. 47 of the Code. 


Even though a party to a suit against whom the 
suit had been dismissed has described his application 
as an application under O. XXI, r. 58, Civil Pro¢edure 
Code the remedy of the party against whom an order 


is passed on such an applicationis to carry an appeal- - 


from the order of the Court removing the attachment; 
a suit i8 obviously barred under the express provision 
of s. 47 of the Code. 


Appeal from a decision of the District 
Judge, Bhagalpur, dated the 25th August, 
192/, reversing that of the Additional Sub- 


ordinate Judge, Bhagalpur, dated the 20th. . 


September, 1920. 
Messrs. N. C. Sinha and B. B. Ghosh, for 
the Appellant. f : 
Messrs, Khurshaid Husnain and E. P. 


Sukul, for the Respondents, 


JUDGMENT, . 

Das, J.—This was a suit by the re- 
spondant firm fora declaration “that the 
properties given below belong to defendant 
second party and do not belong to defend- 
ant first party, that defendant first party 
does not hold possession thereof, that tha 
aforesaid properties are fit to be attached 
in Execution Case No. 368 of 1924 aforesaid 
and that the judgment of the Additional 


t 
wa. 


P 
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Subordinate Judge passed in objection 
case is fit to be set aside." 

The facts are those. The plaintiff firm 
instituted a suit against Ramlagan and 
, Hazari Lal for recovery of a large sum of 
. Money, The suit was dismissed as against 
Hazari Lal but was decreed as against 
, Ramlagan. The plaintiff firm thereupon 
attached certain properties said to belong 
to ita judgment-debtor Ramlagan. Hazari 
Lalthereupon started certain proceedings 
under the 
of the Code of QOivil Procedure, the 
object of which was to have it declared, 
that the properties 
him and not to Ramlagan. The claim 
was allowed. and the attachment _ was 
, directed to be withdrawn. Thereupon the 
Plaintiff firm instituted the present suit 
in substance for a declaration that the 
disputed properties in fact belonged to its 
judgment-debtor Ramlagan. | 
. Thelower Appellate Court has decreed 
the suit of the plaintiff firm and Hazari 
Lal appeals to this Court.. 

In my opinion the plaintiff firm -mis- 
conceived its remedy. Hazari Lal was 
-undoubtedly a party to the suit ; and the 
: question raised by him was a question 
.relating to the execution, discharge or 
satisfaction of the decree. No-doubt the 
suit was dismissed as against Hezari Lal 
. -but the Explanation to s. 47 makes it 

perfectly clear that a defendant against 
whom a suit has been dismissed must 
nevertheless be regarded as a party to the 
suit within the meaning of s.. 47 of the 
Oode. As it has. been pointed out the 


..5- distinction between a proceeding. under 8, 


.47-and a proceeding under-O. XXI, r, 
.98 is this that all objections to attach- 
ment raised bya party to the suit in which 
‘the decree was passed, or his representa- 
tive, come under s. 47 : but objections 
raised by a third party come under 0, 
XXI,r. 68. It makes no difference in 
my opinion that Huzari Lal described his 
application as an application under O. 
XXI, r. 58 of the Code. The application 
was made to the Court which had com- 
plete jurisdiction to deal with the matter 
under s. 47 of the Code, and I do not 
agree with the view ofthe learned District 
Judge that that Court exercised its juris- 
diction wrongly. This being the posi- 
tion the remedy of the plaintiff firm was 
to carry an appeal from the order of the 
Oourt removing the attachment. The 
suit is obviously barred under the express 
provision of s 47 of the Code, 
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provisions of O. XXI, r. 58 | 


attached belonged to. 
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Mr. Khurshaid Husnain appearing on 
behalf of the plaintiff firm asks for leave 
to withdraw the suit. He informs us that 
he will now pursue such remedy as may be 
available to him. 

The result is thatthe appeal must be 
allowed and the suit must be dismissed, 
There will be no order for costs. 

The cross-objection is not pressed and is 


. dismissed, 


Wort, J.—I agree. 
B. K, P. Appeal allowed. 


PATNA HIGH COURT. 
“Criminal REFRuENOB No. 85 or 1998. 
January 11, 1929. 

Present :—Mr. Justice Wort. 
EMPE ROR— APPELLANT 


VETSUS 
NAWAL KISHORE MISSIR AND orRERS— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), ss. 218, 
389—Commitment to -Sessions— Grounds for quashing 
commitment order— Absence of sufficient reliable evi- 
dence, whether sufficient greund—‘Insufficiency of 
evidence’, meaning of. 

An order of commitment to Sessions cannot be 
quashed merely because there is no satisfactory, trust- 
worthy orconclusive evidence against the accused. 
[p. 695, col, 2.] : ; 

The expression ‘there is no evidence" in s. 289, Cri- 
minal Procedure Code, does not ‘mean’ absence of 
reliable or conclusive evidence but means absence of 
evidence which, if believed to be ‘true, would 
warrant a conviction. [p. 695, col y 

Jogeshwar Ghose v. King-Emperer (1), explumed. 

Shéobux Ram v. Emperor (2, Queen-Empress v. 
Munna Lal (3) and Burjorji Nowroji Kelawolla v. 
Emperor (4), referred to. 


Reference made by the Sessions Judge, 
Monghyr, in his letter No. 2766 dated the 
lst September, 1928. 

Messrs. Hasan Imam and K, DP; Sukul, 
in support of Reference. 

Messrs. L. P. E. Pugh and G. P. Das, 
against Reference, 

JUDGMENT,—This is a reference 
under s. 438 of the Criminal Procedure Code. 
The learned Sessions Judge of Monghyr 
recommends that the order made by Mr. 
Majid, committing certain persons to take 
their trialin the Court of Session should 
b8 quashed. Undoubtedly the commit- 
ment order was made under s. 213 of - 
the Criminal Procedure QCode and it can 
be quashed, therefore, only by reason of the 
jurisdiction given to the Court under s. 215 


' of that Oode, That section states that- 


115 I. C. 1929 


such commitment can be quashed by 
the High Court only ona point of law. 

As -a result of the. occurrence which 
gave rise tothe charge in this case one 
person lost his life and another person 
was more or less seriously wounded and 
on the sideof the complainant also I under- 
stand certain injuries were received. 

Now it would appear that there are 
discrepancies in the - prosecution story . 
which would give rise to a suspicion, 
for instance, the place of occurrence has 
beenaltered. The story as told by the 
witnesses before the committing Magis- 
trate in that particular differs - from that 
set out in the first information. An- 
other matter in this connection is that there 
were two spear heads found in the chest - 
-of the deceased which, from their appear- 
ance, would give rise to the suggestion 
that they had not been there in the first 
instance, atthe time and place of the 
occurrence; they are spears without shafts 
andthe placein the spear-head in one 
case where the shaft in ordinary cir- 
cumstances would be placed was, as I 
understand from the facts on the record, 
full of mud. 


Atthe time of the recording of the 
First Information it appears that at first 
the complainant had a paper in his hand 
from which he appeared to be read- 
ing which was taken from him, also at the 
same time there was a person named 
Gulab who appeared to be prompting him, 


Now the learned Magistrate in his com- 
mitment order has discussed these matiers 
and has stated the extent to which, in his 
view, they may tell against the prosecution 
case, Bat having regard to the fact that 
there are at least no less than six eye- 
Witnesses, after giving due weight to 
the arguments on behalf of the defence in 
respect of which these discrepancies to 
which I hare referred give rise, he states: 
"I have carefully considered; all these 
points and have come to the conclusion that 
they do not entirely demolish the prosecu- 
tion case; and then he goes on to say ‘that 
“Durgi was brutally murdered, and Biram 
had injuries caused by a sharp instru- 
ment." j 


That the Magistrate once having stated 
that, namely, that the discrepancies do "nof 
entirely demolish the prosecution case, can 
there be any doubt that he exercised his 
discretion properly when he says in a 
latter part of -his order; € vg 
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“693 
“I hold that a prima facie case has been 


made out against the accused.” 
The learned Sessions Judge in his letter 


of recommendation discusses these dis- ' 


erepanoies at length, and it is quiteclearthat ^ 
he ia of the view that the evidence adduced 
on behalf of the prosecution in the circum- 
stances is entirely  ineredible, and he, ' 
therefore, is of the opinion that there is no ` 
kind of prima facie case on the record. 
Therefore, his recommendation: 

NowI am in no way concerned with ‘the ' 
facts of this case. I have to ask myself ' 


whether the learned Sessions Judge has f 
advanced as his reason for a recommenda- 


tion to this Court, a point of law. Quite 
clearly, on the face of his letter of recom- 


mendation, hehas come to the conleusion ` 


at which he has arrived by reason of the ` 
fact- that he disbelieved the prosecution 
Btory in its entirety. | 

Mr. Hasan Imam in support of the 
recommendation of the learned Sessions 
Judge presses me with the case of Jogesh- 
war Ghose v.  King-Emperor (1). In 
that case this question under s. 215 arose, 
and in the course of the judgment of the 
Oourt it is stated, after a certain discussion 
of the fact: RS 

“It may be contended that that fact i8 for 
the consideration of the Jury." 

The prosecution in the case was for 
perjury, and the main point upon the facts ` 
was whether two different statements which 
had been made by the accused were entirely 
contradictory and it is to these that the 
learned Judges referred when they say it 


may ba pointed out that the factis for the | 


consideration of the Jury. But the judg- 
ment gops on to state: ° 

“But this Court has undoubtedly to con- 
sider whether there is such evidence as 
would justify the ease going before a Jury. 
If the case is such that the Presiding 
Judge would,if hehad the power, withdraw 
it from the Jury, we think it would not be 
right to allow the commitment te stand." 

And in an earlier part of the judgment 
the learned Judges state: 
' “Insufficiency of evidence.has never been 
treated as aground for quashing à commit: 


merit, but this Court following the principle . 


laid down by the Courtain Eaglaud haa 
held that the absence of evidence to warrant 
a commitment is a point of law and may 


furnish a good ground for quashing the . 


commitment." Mr 
Now if I amto'take the law ih England 


(1) 8 0. W: N, Alh, 


D 
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as my guide in this respect, there can be no 
doubt as to what is meant by ‘insufficiency 
of evidence’ in the sense in which the Court 
referred to in the case in Jogeshwar Ghose 
v. King Emperor (1). ‘Insufficiency of 
evidence’ according to the Law of England, 
is this, the taking of evidence and believ- 
ing it, and, therefore, taking it at its face 
value, it does not constitute or disclose a 
case against the accused, 

Now any difficulty which might arise 
from the decision in the case of Jogeshwar 
Ghose v. King Emperor (1) arises, in mye 
opinion, by resson of the language used by 
the learned Judges which would from one 
point of view give rise to some ambiguity, 

As I understood the argument. of. Mr. 
Hasan Imam, who appeared in support of 
this reference, he would have me interpret 
the statement which I first read, namely, “If 
the case is such that the Presiding Judge 

' would, if he had power, withdraw it from 
the Jury" ona consideration of 8. 29 But 
as I understand his ergument this morning, 
he. appears to contend that that was not 
the case that he was advancing during tho 
course of his argument yesterday afternoon, 
But whether I misunderstood Mr. Hasan 
Imam, or not, I would venture to suggest 
that the words which I have read which 
appear in the course of the judgment in 
the case in Jogeshwar Ghose v; King- 

. Emperor (1) are to be interpreted by a 
"reference to s 283. Section 289 of. the 
Criminal Procedure Code, lays down: the 
procedure of a Sessions Judge in a Sessions 
trial, and it clearly lays down that he has 
no power to withdraw a case from the Jury, 
but in certain circumstances in a trial by 
Jury , he is entitled to direct the Jury to 
return a verdict of mot guilty. But that 
gives him such power only where, as sub- 
B. (2) of s. 289 states, there is no evidence. 
That seems to me a mere declaration of 
what I stated.to be the law in England in 
this regard. tr 

^ Mr. Pugh, who appears against the 
reference , quotes a case, Sheobux Ram v. 
Emperor(2). Before I go into the details 
of that case, I would say that Mr. Hasan 
Imam states that this case which Mr. Pugh 
has referred to does not deal with. this 
principle at all but ibe case in J ogeshwar 
-Ghose v. King Emperor (1) is an authority 

on this point if thers be such. 

As I have already stated, any difficulty 
which arises from the case in Jogesh- 
war Ghose v. King-Emperor. (1) is due 


(2) 9 ©. W. N. 829; 2 Or. L. J. 534, 


t- 
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to the somewhat ambiguous language which 


was used by the learned Judges in that . 


case. But when we cometoa considera- 
tion of the ceee in Sheobux Ram v. 
Emperor (2) it seems difficult to contend 
that this principle was not present to the 
minds of the Judges., At any rate this 
much is clear that before they could come 
to a consideration of the point which was 
before them, they were bound to consider 
and to be satisfied in their own minds if 
the principle could apply to the facts and 
in that sense in any event they dealt with 
this question spe»^ifieally. There was a 
difference of opinion between Mr. Justice 
Henderson and Mr. Justice Geidt and it was 
referred to a third Judge Mr. Justice 
Harington. | 

The difference of opinion between the 
two first named Judges was as to whether 
the facts constituted a crime; in other 
words whether the facts as set out, if 
believed, did constitute the offence of 
abetment. -Mr. Justice Henderson in 
considering the question before him states: 

“ But apart from this consideration | have 
no hesitation in finding forthe reasons 
which I have stated that there is nothing 
in the evidence recorded by the Deputy 
Magistrate or by the Assistant Settlement 
Officer to show that the petitioner abetted 
the , commission of any offence. It is 
not,” he adds “as I have said a ques- 
tion of the value of evidence. In my opinion 
there are no materials whatsoever from 


which it can be inferred that the petitioner ` 


abetted the offences”. 


In a later part of his judgment he states: 
“ Even if it be possible to say that there 
is some evidence which might be consider- 
ed against the petitioner itis, I consider, of 
such an exiguous character that it might 


- be and I think ought to be disregarded”. 


Mr. Justice Geidt in the course of his 
judgment states. “As regards the second 
ground” that isthe point which we are 
considering in this case "Mr. Jackson has 
contended that there is no evidence that 
the petitioner abetted". 

Now he states the principle in a later part 
of his judgment in these words: ; 

«Tt isin my view,quiteoutsideour duty on 
this occasion to express an opinion whether 
from these materials the correctinference is 
that tke petitioner did or did not know of 
the falsity of the evidence and did or did 
not instigate the giving and using of the 
false evidence. 


| That is a question for - 
. Judges of fact”, Eran oe Oa 
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" And he further states: “Whether these 
considerations override the facts which I 
have mentioned as relevantis a matter 
which caniot be decided without an 
appraisement of evidenceand a balancing 
of probabilities......... A commitment once 
made to a Oourt of Sessions can be quashed 

. only on a point of law. Whether the 
evidence be strong or weak, sufficient or 
insufficient to justify a coavistion is. 
8 question of fact and not of law”, 

It is quite clear from the judgments of 
the two Judges, who disagreed as to whe- 
ther the evidence did constitute an offence. 
that they laid down quite clearly that the 
appraisement of the evidence was a ques- 
tion of fact and not a question of law. 


The matter, as I have stated, was referted 
to Mr.Justice Harington, and in the course 
ofhis judgment in preparing himself to 
consider the facts of the case, he states: 

- " The test which in my opinion should be 
applied to decide whether a committal 
ought orought not to be made on the facts 


is this—assuming that the whole of the- 
evidence telling against the accused is true, 


is there a case which 


a Judge at a trial 
could leave to a Jury ?" 


Ifailto see how ‘the’ ease in Jogeshwar. 


Ghose v King Emperor (1) disagrees with 
the decision 
(2. But tuis matterhae been further con- 
sidered ‘in other cases. If infact s.289 
gives any guidance, the matter is put 
beyond doubt in the ‘case of Queen- 
Empress v Munna Lal (3) where it is stated 
that the expression “ there is no evidence” 
in s. 283 cannot be extended to mean no 
satisfactory, trustworthy or conclusive 
evidence. But, asI have said, this matter 
has been further considered in other cases 
which have been brought to my notice, 
One is the case of Burjorji Nowroji 
Kelawalla v, Emperor (4). This is not an 
authorizad repo 


it because it refers to other cases on this 


matter, and, in the course of the judg- 
ment in the case, Mr. Justice Fawcett stated: 
- The Magistrate may be right or wrong 
1n supposing that it.was a case which he 
ought to have committed; but he hase 
exercised his discretion, and I think the. 
case stands on a very diff-rent footing to 
what it would be if he had discharged the 


(3) 10 A. 414; A. W. N. (1888) 129; 13 Ind. Jur. 76. 
(4) 112 Ind. Oas. 107; 30 Bom. L R. 633; A. LR 
1928 Bom. 320; 29 Or. L. J, 987; No ese 
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accused .and we had been asked to interfere 
and direct a committal,” ES 
In: the course of. that judgment, the 
learned Judge referred to the -case of 
Mahomed Moidin v. Emperor (5) where the 
authorities on this case had been collected 
and discussed, and the conclusion at which 
I have arrived on this point is gubstantiated. 
Now. what 1 have to ask myself in the 
light of these authorities is whether thé 
Sessions Judge has recommended the 
quashing of this commitment on a point of 
law, or is his recommendation based on the 
supposition that the evidence is not sat- 
isfactory, trustworthy or couclusive. To 
discuss that question. in the light of the 
letter of reference of the Sessions Judge 
would be idle. On the face of it, he has 
come to the conclusion that he does not 
believe - the- prosecution evidence, and; 
therefore, from that point of view he says 
that there is no prima facie case. For these 
reasons, in my judgment,the reference is bad: 
in law and it must, therefore, be rejected. 
Reference rejected, 


A. 
(5) 76 Ind. Cas. 821; 1 R. 526;25 Or, L. J, 261; A, | 
R. 1924 Rang. 165. A 


PATNA HIGH COURT. 
Civit Revision No. 302 oF 1928, 
January 18, 1929, 

-  Present:—Mr. Justice Fazal Ali, 
Musammat MADHO BIBI—PzriTIONBR 


e versus 
HAZARI MAL MA R WARI—Opposita 


. Party. 

Civil Procedure Code (Act V of 1908), ss. 47, 115, . 
O. XXI, r. 58—Objeetion to attachment by ' defendant 
against whom suit is dismissed—Objection treated as 
one under O.- XXI, r. 58—Revision, competency 
of. 
A defendant against whom a suit is dismissed 
after contest is a party to the suit within the 
meaning ofs.47, Civil Procedure Code, and an ob- . 
jection made by him to attachment of property in ' 
execution would come under s. 47 and not O.X 
r. 58, Civil Procedure Code. fp 697,cols. 1 & 2 | j 

Even though such an objection is wrongly treated ' 
as one under O. XXL r. 58, Oivil Procedure Uode, both 2 
by the objector .and the Court, an order made on such 
objection will. fall within the purview ofa 47, Civil 
Procedure Gode, and can be ~appealed against, and 
eannot, therefore, be revised by the High Oourt 
under s. 115 of the Code. [p. 699, col. 1.1 EM Ah; 
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Application against an order of the Suba : 


ordinate Judge, Monghyr, dated the 9th 
June, 1928, - an 


Messrs. Shiveshwar Dayal and Bindesh- ` 
wari Prasad, for the Petitioner,  . W^ ge 


tk 
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Messrs, 8. M. Mullick and L, K. Jha, for 
the Opposite Party. 

‘JUDGMENT.— This application arises 
out of a claim case preferred by the peti- 
tioner under O. XXI, r. 58 of the Code of 
Civil Procedure before the Subordinate 
Judge of Monghyr. The facts of the case are 
brieflythese: `’ 

< One Sakhichand had a son named Hit 
Prasad who married the petitioner Madho 
Bibi and had an adopted son named Brij 
Narian. It is said that owing to the im- 
moral habits of Hit Prasad his father Sakhi- 
chand got a deed of release executed by him 
in respeet of his intercet in all the proper- 
ties and subsequently executed a Will in 
favour of the petitioner Madho Bibi, After 
the death of Sakhichand Madho Bibi ap- 
plied for Probate.of the Will and Letters of 
Administration and obtained -them. Bub- 
sequently Brij Narian brought a title suit 
against Hit Prasad as well as Madho Bibi 
for a declaration that the Will was not bind- 
- ing.on him and the suit was ultimately 
compromised between the parties with the 


result that Madho Bibi got 8 annas interest. 


in the residential house which will be 
referred to in. this case as property No. 1 
. and 4 annas in another house which will be- 

‘referred to as property No.2. Meanwhile 
in 1915 the opposite party brought a money 
suit in the Court ofthe Subordinate Judge 
of ‘Mongbyr on the basis of certain hand- 
notes and Aatchittas impleading the peti- 
tioner as well as her husband, Hit Prasad 
and the adopted son Brij Narain. The suit 
was decreed against Hit Prasad and Brij 
Narain -but it was dismissed as against the 
petitioner on the ground that she hád not 
been benefited by the loans. The decree- 
holder then proceeded to execute the-decree 
and in thé execution of the decree the two 
houses which have been described as pro- 
perty No. 1 and property: No. 2 were attach- 


ed. The petitioner thereupon filed an .ap-: 


plication. under O. XXI, r. 58, alleging that 
she was in ‘possession in her own rights of 
the 8 annas share in the residential house 
(property No.1) and 4 annas share in the 
other Louse (property No. 2). The order- 


sheet shows that the petitioner's.claim was 


registered as a claim under O. XXI, r. 58. 
It -also appesra that a similar claim was 
preferred before the Subordinate Judge 
by Brij Narain and this was treated as an 
objection under s.47 of the Code of Civil 
Procedure. There were two other claim 
cases filed, before the Subordinate 
Judge in the course of the same 
preceeding, but it is unnecessary to refer 
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to their details as we are not concerned 
with them. 
Judge proceeded to decide the cleims 
preferred by the petitioner as well as Brij 
Narain and other persons and ultimately 
rejected them on 9th June, 1928. The 
petitioner then came up to this Court 
against the order of the Subordinate Judge 
rejecting the claim made by her and ob- 
tained a Rule. : : 
Now, the preliminary point that arises 
in the case is as to whether an application 
in revision lies against the order of the 
Subordinate Judge. The petitioner as 
we have seen wasa defendant in the suit 


The learned Subordinate : 


out of which the execution proceedings - 


had arisen and although the suit was dis- 
missed against her, it was dismissed after 
contest. "That being so, it is contended on 
behalf of the opposite party that the ap- 


plication filed by her before the Subordi-' 


nate Judge should be treated as an ap- 
plication under s. 47 of the Code of Civil 
Procedure though it was wronglv described 
as an application under O. XXI, r. 58. 


Now, therecan be no doubt that when. 


an objection to attachment is made by 
a party tothe suit or his representative, 
the objection sbould be treated as one 
falling under s. 47, Civil Procedure Code, 
whereas if the objection to attachment 
is made by a third party, his objection 
wil be governed -by tbe provisions of 
O. XXI, r. 58. This result is arrived at 
by reading together s. 47 and O. XXI, 
r. 58. It will appear that although the 
language of r. 58 is somewhat general 


and would prima facie cover the case of . 


& party to the suit or his representative 
also, yet ` s. 47 clearly says that 
“all questionsarising between the parties 
to the suit in which the decree was passed, 
or their representatives, and relating to 
the execution, discharge or satisfaction of 
the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit,” 


Under the old Code there was a differ- . 
' ence of opinion as to whether s. 47 would 


govern the party against whom the suit 
had been dismissed. The Explanation, 
however, which has now been added to 
the ‘section clearly provides that 
“For the purpose of this section, a plaint- 
iff whose suit has been dismissed and 4 
defendant against whom asuit has been 


- dismissed, are parties tothe suit.” 


The practical differénce then which will 
arise-between a case which falls under 5.47 


-and a case which is governed by O, XXI, 


+ 
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r. 58 will be.this that an order passed 


under s. 47 allowing or disallowing an ob- - 


jection to attachment will be treated as a 
decree and the party egainst whom it is 
passed will have a right of appeal and 
also .the party will have no right to bring 
a separate suit, whereas, if the objection 
falls under O. XXI, r. 58 the party against 
whom the final order is passed in such 
a proceeding will have no right of appeal 
from that order but will have a right to 
proceed by a separate suit. 

Tf, therefore, we are to treat the appli- 
cation made by the petitioner before the 
Subordinate Judge as being in effect an 
application under s. 47 of the Civil Pro- 
cedure Code, it is clear that no revision 


will lie from the- order under the pro- 


visions of s. 115 of the Civil Procgdure 
Code because the order passsd by the 
Subordinate Judge will be treated as a 
decree unders. 2 (2) of the Civil Proce- 


dure Code and will,therefore, be appealable. 


I have no doubt, in my mind, that the 
petitioner being a party to the suit could 


“not have proceeded under O. XXI, r. 58, 


and both the petitioner as wellas the 
Court below entirely misconceived the 


position of the petitioner by treating hber: 


application as one falling under O. XXI, 
r. 58: If any authority is needed on 
the point I may refer to the case of 
Jaminibala Debi v. Karali Prasad Muk- 
herjee (1) where it was held that a widow 
who had been impleaded in a suit as a 
defendant and against whom the suit had 
been dismissed would still be treated 
as & party to the suit even though an opin- 


ion had been expressed by the trial Court. 


that she was not a proper party and the 
suit had been dismissed against her. It 
was further held in that case that an ob- 
jection filed by her to the attachment of 
certain property in execution of the decree 
passed in the suit in which she had been 
impleaded as a defendant, would be 
treated as an objection under s. 47 and 
not under O., XXI, r. 58. The same 
view was held in the case of Kaloo v. Bhola- 
nath (2) in which a Division Bench of 
this Court decided that as s. 47 of the new 
Oode of Civil Procedure had expressly 
enacted that the partiesto the suit would 
include the partiesagainst whom a suié 
had been dismissed, an objection to attach- 
ment of property by a defendant against 
whom the suit had been dismissed would 


(1) 67 Ind. Cas. 6; 34 O. Le J. 477. " f 
(2) 87.1nd. Oas: 743; 6 P. L. T. 725; 3 "Pat. L. R. 90; 


A.L R. 1925 Pat,482. | 
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‘come under s. 47 and notunder O. X XT, r, 58, 


Mullick, J., who delivered the judgment in . 


that case observed in the course of the 
judgment that even if the Oourt below 
had .treated the objection as one under 
O. XXI, r. 58, it would still be treated as an 
objection under s. 47 ofthe Code. In my 
opinion, therefore, in view of the language 
used in 8. 
of the decisions referred to by me it must 
be held that the petitioner was not com- 
petent to p 
Subordinate Judge under O. XXI, r. 58 and 
“hat the objection preferred by hér must 
be treated as one falling under s. 47, Mr. 
-Siveshwar Dayal, who appears -for the 
petitioner, contends in the first instance 
that the application of the petitioner before 
the Subordinate Judge has been rightly 
treated as an application under O XXI r. 58 
and refers me to the case of Ghuran Rai 
v: Kali. Prasad Singh (3) In this 
case it was held that certain co sharer 
landlords of the village who had been made 
pro forma defendants to a rent 


brought by the 
not under the circumstances to be regard- 


ed as judgment-debt 
and that they were, therefore, entitled to 
bring a separte suit and were not bound to 
have the question disposed of in a proceed- 
ing under O. XXL r. 58 erising in the exe- 
cution of therent svit. 
thesame principle the petitioner wh» was 
hardly more than a pro forma defendant in 
the suit should not betreated as a party to 


thesuit in the sense in which the term has ' 


been used in s. 47 of the Civil Procedure 
Code. It appears, however, that in the suit 
brought bythe present decree-holders the 
petitioner was not merely a pro forma de- 
fendant and the suit against her was dis- 
missed after contest on the finding that she 
had not been benefited by the loans. This 


will be clear from the following observations ' 


made by the learned Subordinate Judge 
while dismissing the case sgainst her: 

** From all these facts and circumstances 
I feel quite sure in my mind that this un- 
worthy husband, to say the least of it, has 
not spent a single penny over his wife and 


41 of the Civil Procedure Code and, 


suit, 
other landlords ought’ 


ors in the rent suit’ 


It is said that on' 


refer an objection before the 


it will be very hard end unjust if I make - 


the defendant No. 2 also liable in this case," l 


The question then arises as to what order 
should be passed on the present application. 
It is urged by Mr. Shiveshwar Dayal that as 
the proceeding was initiated by the peti- 
tioner under.& misconception of law and her 


(3) 102 Ind,-Cas. 446; 8 P. L. 7.654; A. I, R. 1927 | 


Pat, 404. à 
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‘own legal position, and the Court below 
‘was also proceeding under the assumption 
that she was competent to file an applica- 
tion under O. XXI, r. 58, the proper course 
in such a case would be to vacate the order 
‘of the lower Court, declare the entire pro- 
ceeding as being without jurisdiction and 


' direct the petitionerto file afresh applica- 


tion under s. 47 of the Code of Civil Proce- 
dure if she chooses to do so. : 

. It is urged by Mr Shiveshwar Dayal that 
an order passed by a Civil Court cannot be 
treated as a decree unless it conclusively 


` determines the rights of the parties with 


regard to all or any of the matters in con- 
troversy in the suit. It is said that the 
scope ofan enquiry under O, XXI, r. 58 is 
generallyspeaking much more restricted 
than the scope of an enquiry under s. 47 
and as the learned Subordinate Judge 
proceeded to pass the order in question 
without framing any issues and without 
goinginto the question of title which is 
open to be gone into in a proceeding 
under s. 47, the order cannot be treated as 
having conclusively determined the rights 
of the parties. Mr. Shiveshwar Dayal fur- 
ther supports his argument by placing be- 
fore me the analogy of a case in whicha 
Small Cause Court Judge tries a suit as a 
Small Cause Court Judge although the 
subject-matter of the suit is found to be 
one not triable in a Small Cause Court; It 
is urged by him that if'in such a case this 
Oourt can vacate the whole proceeding 
bofore the Small Oause Court Judge, there 
seems to be no reason why a similar order 
cannot be passed in a case like the present. 
The arguments are no doubt plausible and 
the analogy is somewhat catching but when 
we proceed to analyse* the question it ap- 
pears that on a proper view of the law it is 
difficult to arrive at the result at which the 
learned Advocate wants me to arrive in this 
case. It must be remembered that though 
it may happen, as in the majority of cases 
it does happen, that the same Judge has 
the power to try a Small Cause Court suit 
as well as a title or a money suit, yet the 
Judge is discharging two totally different 
functions and acting in two totally different 
capacities when he is trying the Small 
Cause Court suit and a title suit which is 
not within the cognizance ofthe Small 
Cause Court respectively. The analogy, 
therefore, will rot apply to a case like the 
present in which an objection under s. 47 
as well as one under O. XXI, r. 58 can bepre- 
ferred before and disposed of by the same 


Court, namely, the Court which isin seisin of - 
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-the execution proceedings. The rule in such 


cases will be thatif the party happens to be 
& party to the suit, his objection will be 
treated as an objection under s. 47, whereas 
if he is a stranger:to the suit, hia objection 
‘will be treated as one uuder O. XXI, r. 58, 
Thus there is no question here of two differ- 
ent Courts having two' entirely different 
jurisdietions and having to deal with two 
different kinds of matters, but the same 
Court has the jurisdiction to decide an 
objection under s. 47 as well as a claim 
under O. XXI, r. 58, The question, there- 
fore, which arises in the present case is 
whether the Subordinate Judge had real- 
ly assumed jurisdiction in a case which 
was beyond his jurisdiction or he had the 
jurisdiction to decide the claim put for- 
ward, by the petitioner even ifit were found 
that it was really a claim under s 47. 
In my opinion the Subordinate Judge hav- 
ing had the jurisdiction to deal with claims 
preferred by the parties to the suit as well 


.88 the strangers, the nature of the claim 


preferred will be determined by the charac- 
ter of.the claimant and not by the label 
used by the party and his jurisdiction to 
try theclaim cannot also be affected by 
a mere misdescription of the character of 
theclaim. I hold, therefore, that the order 
passed by the Subordinate Judge in this. 
ease will have the effect of a final order 
under s. 47 and, therefore, will have the. 
force of a decree. If thenit is found that 
in fact the learned Subordinate Judge- 
did not go into the question as fully as he 
should have done and that- he unduly res- 
tricted the scope of the enquiry by act- 
ing underthe misconception that he was: 
holding an enquiry under O. XXI,r 68, 
the order passed by him willbe nonethe- 
less an order conclusively determining the 
rights of the parties and, therefore, having ` 
the force of the decree although the party 
aggrieved will have the right of appeal 
to a superior Court and the superior : 
Court can always rectify the  error8 
committed by the subordinate Oourt - 


-by holding that the enquiry had not been’ - 


conducted in a proper manner and by =+ 
ordering a remand of the case if necessary, 
Thus the question as to whether the order - 
treated as a decree 
sively determining the rights of the parties, - 


willin the majority of cases be decided - 


on acqnsideration of the true nature of 
the proceedings in which the order was 
passed and on the. question as to whether 
the. Court before whom the proceedings 


“were held was eompetent to pass a final 4 


conelu- > 
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order conclusively determining the rights 
of the partiesor not: Itis true that every 
order passed by such a Court will not be 
a decree because the Court can paes a 
number of interlocutory orders as well as 
the final orders. Thus it was rightly 
held in Surendra Nath Mitra v. Mritunjay 
Banarji (4) that whére a petition of objec- 
tion to the valuation in the sale proclama- 
tion was dismissed, no appeal lay against 
it because it was merely an interlocutory 
order although the Court had acted judici- 
ally in coming to the conclusion about 
valuation, - 

The conclusion which I have arrived at 
after a consideration of the elaborate 
arguments addressed to me by both sides 
in this case is that although the petitioner 

“as well as the Subordinate Judge proceed- 
ed under the misapprehens‘on that the 
objection of the petitioner was one 
governed by O. XXI.r 58, yet in the light 
ofthe authorities on the point, I must 
hold that the objection filed by the peti- 
tioner was one unders. 47 of the Code of 
Civil Procedure and the order being ap- 
pealable the petitioner was incompetent to 
prefer an application by way of revision 
before this Court. 

The application must, therefore, be dis- 
missed, but in the circumstances without 
costs. 

It will be open to the petitioner to prefer 
an appeal against the order and it will be 
for the Court before whom the appeal is 
preferred to consider whether having 
regard to the special circumstances ofthe 
case, this is nota fit case in which time 
should be extended if the appeal is found 
to be time-barred. This matter, however, 
must be left entirely to the discretion of 
that Court, which,I haveno doubt, will 
be exercised with due regard tothe equi- 
ties of the case and which I do not wish to 
fetter in any way. 

A. Application dismissed 


(4) 56 Ind. Cas, 452; 1 P. L. T. 645; 5 P.L. J. 270; 
(1920) Pat. 227. 
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‘PATNA HIGH COURT. 
OrvinL APPBAL No 158 or 19206. 
January 9, 1929 ms 
Present:—Mr. Justice Das and 
Mr Justice Adami. 
- BAGESWARIOHARAN SINGH— | 
PLAiNTIFF— APPELLANT 
versus 
JAGARNATH KUARI AND ANOTBER - 
: DEFE»PANTS— RESPONUENTS 

Chota Nagpur Encumbered Estates Act (VI af 1876), 
s. [2-A—Alienation by disqualified proprietor, whether 
void ab initio—-Possession of purchaser, whether adverse 
— ádverse possession—Possession under void title. 

An alienation made in contravention of the pro- 

vision of s. 12-A ofthe Chota Nagpur Encumbered 
Estates Act does not merely become void on the 
death of the alienor, but is void from the moment of 
such alienation. [p. 700, col. 2.] 
. There is nothing in the said Act which debars a 
purchaser under an alienation in contravention of the 
said section, from acquiring a valid title by adverse 
possession. [p. 701, col. 1.] 

Adam Umar Sale v Bapu Bawaji (2), relied on. 

Bai Dala v. Parag Khushal (1), distinguished. 

Even though the title under which a person enters 
upon possession is void, if his possession is under 
a claim or colour of title, his possession will be ad- 
verse to the true owner. [p. 701, col. 2.] 


-Appeal from a decree of the Sub- 
do ES Hazaribagh, dated the 26th April, 
1926. 
` Messrs. S. M. Mullick, A. B Mukherji and 
S. S. Bose for the Appellant. 

Messrs. L. P. E Pugh, B. C. De and 
Bindeshwari Prosad, for the Respondents. 


JUDGMENT.—Ia this suit the plaint- 
iff who is the proprietor of the Dharguli 
Estate inthe District of Hazaribagh claims 
to recover the disputed properties. The 
suit is resisted by the defendants on the 
ground. that her husband, the late pro- 
prietor of Dharguli Estate made a gift of 
these properties to heron 16th June, 1909. | 
The learned Subordinate Judge has dis- 
missed the plaintiffs guit and the plaintiff 
appeals to this Court. 

The husband of the defendant was Jado 
Charan Singh who at all material dates 
was the proprietor of Dharguli Estate, 
The plaintiff is the grandson of Jado 
Oharan, his father who was the eldest son 
of Jado Oharan having pre-deceased the 
latter. It appears that in 1894 the Dharguli 
Estate was attached under the provisions of 
the Encumbered Estates Act. The estate 
was released on 15th May, 1909, and on 16th 
June, 1909 Jado Oharan made a grant in 
favour of his wife defendant No. 1, which 
is the subject of controversy between the 
parties in this litigation, Jado Oharan — 
died on 21st February, 1924, hiseldest son, 


the plaintiff's father having died on 30th 
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January 1920. The estate was again 
attached under the provisions of the 
Eneumbered Estates Act and the present 
suit was instituted by the plaintiff on 24th 
February 1925. The plaintiff's case in the 
plaint is that the transaction of 14th June 
1904 wasa benami transaction and that the 
object was to save certain properties for 
the grantor as he was heavily involved in 
debts, This defence failed in the Court 
below and Mr. S. M. Mullick appearing on 
bebalf of the plaintif~appellant does not 
challenge the finding of the learned Sub- 
ordinate Judge on this point. The 
alternative case put forward in the Court 
below was to the effect that the gift- in ques- 
tiod was in contravention ofs, 12-A Encum- 
bered Estates Act, and was, therefore, void. 
The learned Subordinate Judge has had no 
difficulty in giving effect to this argument; 
but he has held that although the grant was 
void, the defendant was in possession under 
the void grant for over twelve years and, 
therefore, acquired a title by ed verse posses- 
sion. Mr. S. M. Mullick invites us to 
consider the effect ofa. 12-A, Encumbered 
Estates Act; and he contends, first, that the 
alienation in question became void only on 
the death of Jado Charan which took place 
on 21st February, 1924; secondly, that under 


s. 12-A not only is the title under the void . 


document void butalso the title that has 
been acquired by lapse of time; thirdly, he 
contends that there was ia fact no adverse 
possession, but that the possession of the 
defendant was throughout permissive; and 
lastly, he contends that limitation is 
paved under s, 19, Limitation Act, as a 
result of the petition which was filed to the 
Commissioner on 4th March, 1916. In my 
opinion there is no merit in any of these 
arguments. * 
Section 12-A provides as follows: 


“(1) When the possession and enjoyment - 


of property is restored, under the, circums- 
tances mentioned in the fret or the third 
clause of s. 12, to the person who was the 
holder of such property when the applica- 
tion under s. 2 was made, such person shall 
not be competent, without the previous 
sanction of the Commissioner,— ; 

(a) to alienate such property, or any part 
thereof,- in any way, or (b) to create any 


charge thereon extending beyond his 
life time. | 
(2) If the Commissioner refuses to 


sanction any such alienation or charge, an 
appeal shall lie tothe Board of Revenue, 
whose decision shall be final. 

(3) Every alienation and charge made or 
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attempted in contravention of sub-s. (1) 
shall be void.” 

Mr. Pagh does not dispute the proposi- 
tion that the transaction of 16th June 1909 
contravenes the provisions of s. 12 and 
must, therefore, be regarded as void ; but 
he contends that possession under a void 
grant must be regarded as adverse posses- 
sion and he insists that the defendant 
having beenin possession for over twelve 
years fromthe date she took possession, 
must be regarded as having acquired title 
under the Statute of Limitation, Now Mr. 
S. M. Mallick contends that the transaction 
becomes void not from the date of the 
grant butfrom the date of the death of 
the grantor. ‘The argument is founded on 
el. 1, para (b), 8. 12 A which forbids "the 
holder of such property” “to create any 
charge thereon extending beyond his 
life-time.” It is contended on para. (b) 
that a charge is perfectly valid for the 
lifetime of the holder of the property and 
that, therefore, the alienation in para (a) 
must also be regarded as a gocd alienation 
for the lifetime of the holder of the 
property. Itis impossible to give effect to 
the argument. The section speaks for 
itself: and it is perfectly clear that it 
provides that the alienation is void from - 
the moment of such alienation although 
it suggests that a charge may be good for 
the life-time of the holder of the property. 

In was then contended that s. 12-A in 
effect provides that the alienee cannot 
acquire a title under the Statute of 
Limitation. The argument assumes that 
the Act expressly or by necessary im- 
plication abrogates the Statute of Limita- 
tion and it is impossible to find any 
support from that argument in the Act 
iteelf. A decision of Sir Lawrence Jenkins 
in Bai Dala v. Parag Khushal (1) was relied 
upon ; butthat was an entirely different 
case, In that case the plaintiffs sued to 
recover possession of certain fields alleging 
that they purchased theentire bhag from 
the owner thereof. The defence wae that . 
the fields were of bhagdari tenure and 
constituted only a portion of ‘the bhag and 
that as a consequence, the plaintiffs’ title 
was defective. Jt was found asa fact that 
the plaintiffs had purchased only a portion 
of the bhag and it was admitted that the 
title as based upon the purchase was bad 
But the plaintifis relied-on the fact that 
they had been in adverse possession of 
what was soldto them for over 12 years 


(1) 4 Bom, L. R. 797. 
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8 complete title under the provisions of s. 
28, Limitation Act It appears, however, that 
the Collector, under the provisions of 
`B. 3, Bhagdari Act, summarily removed 
-the plaintiffs and the whole argument 
before the Bombay High Oourt was 
whether the Collector could exercise the 
right under s. 3, Bhagdari Act. after 
the plaintiffs had acquired a complete 
title by lapse of time. In dealing with 
this point, Sir Lawrence Jenkins said 
as follows : i 

“It is also provided that it shall be 
lawful for the Oollector, or other Chief 
Revenue Officer ofthe district, whenever 
he shall upon due enquiry find that any 
person or persons is or arein possession 
of any bhag or share in any bhagdari, or 
narwadari village other than a recognized 
‘sub-division of such bhag or share in 
violation of any of the provisions of this 
section, to summarily remove him or them 
from such possession and restore possession 
io the person or persons whom the 
Collector shall deem -entitled thereto, 
and any suit brought to try the validity 
of any order or orders which the Collector 
may make in such matter must be brought 
within three calendar months after the 
execution of such order or orders." f 

Having considered the section upon which 
the defendants relied, his Lordship pro- 
ceeded to say as follows: : 

“It seems to us from the words of the 
section that the Collector, whenever he 
shall find any person in possession may 
pass such order, as he has passed in this 
case, and.the Statute of Limitation does 
not prevent his- so doing." 


Now there is no similar provision in 
the. Ohota Nagpur Eneumbered Estates 
Act and it, therefore, seems to me that 
the case upon which Mr. S. M. Mullick 
relies is not applicable to the facts of 
this case. But the identical point was 
decided by Batchelor, J.,in Adam Umar 
Sale v. Bapu Bawaji (2). It was pointed 
out that possession aequired under an 
alienation made in contravention of. 3, 
Bhagdari Act, can become adverse so as to 
bar a suit for recovery by the individual 
alienor or his representatives-in-interest ;, 
and that the Bhagdari Act contains noth- 
ing which by express provision or necessary. 
implication abrogates the law of limitation 
in favour of a private person. The previous 
decision of the Bonfbay High Oourt in 


(2) 1 Ind, Oas, 663; 33 B. 116; 10 Bom, L, R, 1123, 


^ BAGBSWARI CHARAN SINGH v. JadARNATÉ EUARI, ; 
and they contended that they had acquired . 


: by other persons. 


, document. 
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Bai Dala v. Parag Khushal (1) was cited 
before his Lordship; but his Lordship 
distinguished the case on the ground that 
in the case before him no action had, 
as a matter of fact, been taken by the 
Oolleetor. In my opinion it is impossible 


fo argue that a title acquired by lapse 


of time should under the Chota Nagpur 
Encumbered Estates Act be regarded as 
void since as I have already said there 
is nothingin the Act to suggest that it 
expressly or by necessary implication 
abrogates the law of limitation. 

It was.then contended that there is in 
this case no adverse possession since the 
grantor and the grantee were colluding 
with each ‘other and since the possession 
of the grantee must,in the circumstances 
of the case, be regarded as permissive, It 
is doubtful whether we have any case of 
adverse possession to try because it would 


appear that the case falls within Art. 142, 
: Limitation Act, which provides for a suit for 
possession of immovable properties when. 


the plaintiff while in possession of the 
properties has been dispossessed or has 
discontinued the possession. Discon- 
tinuance means that the person in posses- 
sion goes out and is followed in possession 
But Mr. 8S. M, Mullick 
argues before us that . going out as a 
result of a document is not discontinuance 
of possession within the meaning of Art. 
142, Limitation Act. It is not necessary for 
me to come to any decision on this point, 
for I am satisfied that even if we are to 
proceed upon Art, 144, Limitation Act, upon 
which he relies, it must be held that 


. the defendant has been in adverse posses- 


sion of the disputed properties for over 
12 years. Now assI finderstand the law, 
adverse possession denotes possession under 
a claim or colour of title, Now in this 
case the defendant entered upon posses- 
sion by virtue of a document which had 
been : executed by her husband in her 
favour. She entered upon possession by 
virtue of that document and continued to 
be in possession on the strength of that 
It may be that the title as 
based upon the uocument itself ‘is void 
under s. 12-A, Encumbered Estates Act, 
but her possession nevertheless was under 
a claim or colour of title and must 
accordingly beregarded as adverse. Mr. 
S. N. Mullick then contends that whatever 
the position-may have been prior to 4th 


: March 1916, the position materially changed 


on that date as a result ‘of certain 
petitions which were filed before the Qom- 
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missioner both by Jado Oharan and by de- 
fendant No.1. It appears that on that date 
two petitions were filed before the Commis- 
sioner of Chota Nagpur, oae on behalf of 
- Jado Onaran and the other on behalf of 
his wife, the defendant in this action. 
-Now Jado Charan in his petition stated 
that he had made a grant in fayour of 
“his wife and he insisted that he was 
entitled under the law to make a grant 
for the provision of his wifeand that such 
a grant was outsidethe operation ofs. 12.A, 
Encumbered Estates Act; but he stated 
that as doubt had arisen asto the validity, of 
the grant as a result of the section to 
which I have already referred, it was neces- 
sary that permission should he accorded 
by the Commissioner so that no doubt 
might be left as to the validity of the 
grant. In the result he made the following 
rayers : 

* (1) That if s. 12-A, Act IIT of 1909, does 
not apply tothe grants mentioned above 
(copies of which are filed for your honour's 
. perusal) your honour may be pleased to 

declare that such sanction is not necessary. 

(2) .That if sanction is necessary your 
honour may be pleased to accord your 
honour's sanction to the same. 

(3) That should your honour think that 
the execution of fresh deeds after your 
honour's sanction is necessary your honour 
may be pleased to sanction the grants 

| taking the deeds filed as drafts, so that 
. your petitioner may execute fresh grants 
according to the said drafts. — 

(4) That such alterations in the drafts as 
your honour may be pleased to order 
may be made. 

(5) That your honour may be pleased to 
pass such other order or orders as may 
validate the grant and give effect to the 
intentions of the parties according to 
law.” 

The petition of the defendant was a 
short one and may be quoted in full. It 
was as follows : . 

"That in view of the petition filed by 
Thakur Jado Charan Singh your petitioners 
beg to file original deed of gift and pray 
that your honour may be pleased to 
sanction the same ororder a fresh grant 
on the same terms to be executed. And 
for this your petitioners as bound shall 
ever pray.” i 

Upon these petitions an order was passed 
by the Commissioner on 26th April 1916. 
That order runs as follows: 

“The petitioner's (No. 1) estate was 
yeleased from management under the 


M 
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Encumbered Estates Act on 15th May 
1909 and a month after its release the 
petitioner on 16th June 1909 made a 
grant of a portion of the estate to his 
second wife and subsequently on 17th 
November 1909 of another portion to his 
third son. Under s 12-A Act VI of 1876 
the proprietor was not competent, without 
the previous sanetion of the Commissioner 
to alienate Buch property or any part thereof 
in any way. He now applies after seven 
years for the Oommissioner’s sanction to 
his alienation so as to make it valid. 
The Deputy Commissioner reports that it 
is probable that the proposed alienation 
is not approved by the eldest son, and 
it is also probable that it is against the 
family custom. I decline to . accord 
permission under £. !2-A to the alienations 
which were made without permission seven 
years ago immediately on the release of 
the estates." 

It was contended by Mr. S. M. Mullick 
that whatever may have been the position 
before, there was no pretence on the part 
of the defendant after 4th March 1916 or 
at any rate after the order of the 
Commissioner on 26th April 1916 to hold 
the property under a claim or colour of 
title; and that, therefore, her possession 
after 26th April must be regarded as a 
permissive possession. I am unable to 
agree. with this contention. To start with, 
it is difficult to understand how a posses- 
sion which starts under a claim or colour 
of title and, therefore,. adverse can by 
virtue of subsequent events become a 
permissive one. In the next place, I do - 
not regard the petitions of 4th March: 
1916 as constituting an admission either 
on the part of the donor or on the part 
of the donee that the grant of 16th June 
1909 was void and inoperative in law. 
The defendant continued -to be in posses- 
sion, and I must hold that she continued 
to be in possession under a claim or 
colour of title, It was contended’ that 
her possession could not be regarded as 
hostile ; but his possession was in. denial 
of the title of the rightful owner and in 
that sense was undoubtedly hostile. In . 
my “view it is impossible to contend that - 
the possession of the defendant was in any 
sense permissive. It was lastly contended ` 

“that limitation is saved under s. 19, Limita- 
tion Act. No doubt any acknowledgment 
of the title of the rightful owner will 
attract the operation of s. 19, Limitation 
Act, and will save Imitation and it.is well: 

settled that any form of acknowledgment 


t 
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will -be sufficient if from it an admission 
may be implied that the person to whom 
itis given is the owner ofthe land. Mr. 
Sushil Madhab Mullick relies upon ` the 
petition of.the defendant filed before the 
Commissioner on 4th March 1916. I have 
already dealt with the petition, and I do 
not agree with the argument that it 
contains an admission of the title of Jado 
Singh. In my opinion s. 19 has no 
. Operation to the facts of this case. I 
must dismiss this appeal with costs. 
Adami, J.—I agree. ' 
A. -- Appeal dismissed. 


PATNA HIGH COURT. 
Orvit APPEAL No. 1560 or 1926. 
January 18, 1929. 
Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson, ` 
SUBEDAR SINGH AND OTHERS— 
: PLAINTIFFS— APPELLANTS 


versus 
RAMPRIT PANDE AND OTHERS— 
DEFENDANTE— RESPONDENTA. 

Civil Procedure Code (Act V-of 1908), 0. X XI, vv. 68. 
68—Execution of decree—Attachment—Claim by 
stranger—Dismissal of clavm on the ground that decree 
4s rent decree—Fresh suit—Limitation—Bengal 
. Tenancy: Act (VIII of 1885), s. 170—Limitation Act 
(IX of 1908), Sch. I, Art. 11. - 

“An order dismissing an objection under O. XXI, 
r. 58, Civil Procedure Code, on the ground that the 
objection is not entertainable under s 170 of the Ben- 
gal Tenancy Act asthe decree sought to be executed 
was arent decree,is an order falling within the purview 
of O. XXI, r. 63, Civil Procedure Code and Art. 11, of 
the Limitation Actand asuit to establish the right 
which the ‘objector claims must be institutéd within 

~ one year from the date of the said order, 
Appeal against an appellate decree of the 
District Judge, Saran, dated the 23rd July 


1926. : 

Mr. Ram Prasad, for the Appellants. 

Messrs. B. N, Mitterand G. N. Mukherji, 
for the Respondents. 

: JUDGMENT. : 

Kulwant Sahay, Ji—The plaintiffs’ 
suit has been dismissed by the District 
Judge on a finding that it was barred by 
limitation under Art. 11, Limitation Act. The 
facts shortly are that the plaintiffs allege 
themselves to be the purchasers of a hold- 
ing under a deed of s&le dated 17th April 
4916, The landlords instituted a suit for 
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arrears ofrent against the original tenant 
and in execution of their decree they pro- 
ceeded to sell the holding The present 
plaintifis and several other persons who 
claim portions of the holding, the plaintiffs 
being the purchasers only of a portion filed 
objections tothe attachment under O. XXI, 
r. 58, Civil Procedure Code. The Court 
executing the decree rejected the plaintiffs’ 
application under O. XXI,r. 58 as well as the 
applications of the other objectors, by an 
order dated 19th April 1922, 0n the ground 
that the decree under execution was a rent 
decree and under the provisions of s. 170, 
Bengal Tenancy Act, an objection under O. 
XXI1,r.58, Civil Procedure Code could not be 
entertained. The holding was afterwards 
Bold on 7th June 1922, and was purchased 
by defendant No 1. The present suit was 
instituted on 28th May 1923, that is more 
than one year after the orderrejecting the 
objeetion under O. XXI. r. 58. 

The only question involved in this ap- 
peal is whether the present suit is barred 
under Art. 11, Limitation Act. 

The first ground taken by the learned 
Advocate for the appellants in support of 
his contention that the suit was not barred 
was that the order passed on 19th April 
1922 was not an order under O. XXI, r.58, 
Civil Procedure Code, 
the plaintifis did make an objection under 
the provisions of O. KAI. r. 53 Their case 
then ‘was that the decree under execution 
was a money decree and not a rent decree 
and, therefore, the right, title and interest 
of the judgment-debtors against whom the 


. decree had been obtained could only be 


proceeded against in execution and that 
the portion of the holding purchased by 
the plaintiffs could, not be proceeded 
against. The learned Munsif held that 
the decree under execution was a rent 
decree and that having regard to the pro- 
visions of s. 170, Bengal Tenancy Act, an 
objection under O. XXI, r. 58, to the execu- 
tion of a rent decree could not be enter- 
tained. O. XXI, r. 63, provides: 

"Where aclaim or an objection is pre- 
ferred, the party against whom an order 
is made may institute a suit to establish 
the right which he claims to the property 
in dispute, but, subject to the result of 
such suit, if any, the order shall be con- 
clusive." dS 

The order of 19th April 1922, in th 
present case was. an order made upon an 
application under O. XXT, r. 58, Civil 
Procedure Code. That order was evident. 


ly, against the present plaintifs inasmuch 


It isconceded that. 


- 


A 


m 
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' asit held that the decree under execution 
was rent decree and not a money decree as 


was contended for by the present plaintiffs. 


Article 11, Limitation Act, provides that 
a suit by a person against whom an order 
has been made under the Code of Civil 
Procedure on a claim preferred to or an 
objection made to the attachment of the 
` property attached in execution ofa decree 
has to be instituted within one year from the 
date of the order. It does not matter whe- 


ther the order dismiesing the objection 
under O. XXI, r. 58, was an order disposing . 


of the case on the merits or whether it was 
an order which held that the objection was 
not entertainable on the preliminary ground 
that s. 170, Bengal Tenancy Act, was a bar 
to the maintainability of the application. 
In either event it was a disposal of the 
application under O. XXI, r. 58 after hear- 
ing the parties. The order, therefore, 
of 19th. 
inO.XXLr. 63 of the Code and Art. ll 
Limitition Act. The present suit having been 
instituted more than a year after the date 
of that order was evidently barred by 
imitation. 
; D is next contended thatassuming that the 
order of 19th April 1922, was an order under 
O. XXL r. 63, the Court had no jurisdiction to 
ass that order and the.order was a nullity, 


i am unable to follow this argument, The 
plaintiffs themselves presented an appli- 


‘on under O. XXI r.58, beforethe Court 
eater the decree and asked the Court to 
hold that the property under attachment 
could not be attached inasmuch as it did 
not belong to the judgment-debtors _ They 
themselves invited the Court to decide the 
point and having asked the Court ta decide 
the point they cannot turn round and Bay 
that the Court had flo jurisdiction to decide 
event the application being an 


it. In any 
application under O. XXI, r. 58, the Court 
had ‘every jurisdiction to dispose of that 


It may be that the Oourt took 
a wrong view and that as a matter of fact 
the decree under execution was a mere 
money decree and nota rent decree; but an 

< erroneous order does not affect the jurisdic- 
tion of theCourt making the order. It only 
entitles the party to come to the Civil Court 
to have the error rectified, 

The third point taken is that the present 
suit was nota suit as contemplated by 
O. XXI, r. 63, of the Code, The object of 
the present euitis to declare that the sale of 
the portion of the holding purchased by 
the plaintiffs in execution of the decree of 
the landlords was & sale in execution of a 


application. 
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money deeree and, therefore, the right, title 
and interest of the judgment-debtors alone 
could pass to the purchaser and not the 
interest of the plaintiffs who were no parties 
to the decree. Now this was exactly the 
right which they wanted to be established 
by theapplication under O. XXI, r. 55. Rule 
63 provides that the party against whom 
an order is made máy institute a suit “to 
establish the right which he claims tothe 
property in dispute.” The right which 
they claimed to the property in dispute in 
the application under O. KAI, r. 58, is 
exactly the right which they want to be 
adjudicated in the present suit, and it 
is thus clear that the present suit is a suit 
88 contemplated by O. XXI, r. 63, of the 
Code, 

The last point taken by the learned . 
Advocate for the appellants was that several 
other persons had filed other applications 
under O. XXI, r. 58, and all those applica- 
tions along with the application of the 
present plaintiffs were disposed of by the 
Court by an order dated the 19th April, 
1922. The other objectors instituted their 
Suits within the period of limitation and 
their suits were decreed; and, therefore, it 
is contended that the present suit was not 
barred by limitation. The order complain- 
ed of has been set aside in the suits of the 
other objectors. There does not seem to 
be any force in this argument, The suits 
of the other objectors were filed within the 
period of limitation and they were, thera- 
fore, perfectly entertainable. The suit of 
the present plaintiffs was filed beyond the 
period of limitation and the. fact that other 
suits by other parties were filed within the 
period of limitation will not help the plaint- 
iffs in so far as the bar of limitation of 
their suit is concerned. None - of the 
grounds taken by the learned Advocate for 
the appellants can, therefore, be accepted. 
The result is that theappealis dismissed 
with costs. 

Macpherson,.J.—I agree. 

A. Appeal dismissed. 
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." PRIVY COUNCIL.. 

APPEAL FROM Tae Rangoon Hiren Court, 

S February 4, 1929. 
Present:—Lord Chancellor, Lord 
Carson and Sir Oharles Sargant. 

UPO NAING-—PLAINTIFF—APPELLANT 
E versus 

Tae BURMA OIL COMPANY, LiMITED 

—DarENDANTS— RESPONDENTS. 

Lease—Lease of oil well site and right to win oil 
therefrom—Lessee’s liability to pay compensation to 
lessor for use of gas obtained by sinking of wells— 
‘Oil’, meaning of — Lessee's disability to use demised pre- 
mises for purpose other than that for which it was 
qe OTI of Property Act (IV of 1882),s. 108, 
sub-s (o). 

By an indenture of lease the lessor having granted 
to the lessees his oil well sites and the right to win 
the oil therefrom for a period of 25 years, the lessees 
proceeded to sink wells upon the site in question for 
the purpose of obtaining oil. No oilin any commer- 
cial quantity was obtained, but gas came frem the 
well so drilled, and the lessees by enclosing the gas 
were able to useitfor their own purposes. In 
an action brought by the lessoragainst the lessees 
for compensation for the use of the gas so taken: 

Held, dismissing the suit, that (1) oil did not in- 
clude gasand, therefore, though the lessees had 
agreed to paya royalty on eil taken from the site, 
they were notliable to pay. compensation for the gas 
which they had used; (2) the gas was reduced into 
possession, not by the lessor, but by thelessees, who 
had dug the welland whotook thegas as it came 
out of the well and used it, and accordingly, the gas 
never having become the property of the lessor at 
any material date, he could not claim compensation 

.for its use by the lessees ; (3) that's. 108, sub-s: (o), 
ofthe Transfer of Property Act, 1882, which pro- 
vides that the lessee of property must not use it for 
a purpose other than that for which it was leased, 
did not help thelessor,as there was nothing incon- 
Sistent withthe terms of the provision in question in 
the use of gas which was necessarily set free by rea- 
‘son of the sinking of the oil well for the lesséés' own 
purposes without doing any damage or any injury to 
the property leased. [p. 707, col, 1.] 


Appeal from a decree and order of the 
High Court at Rangoon in its Appellate 
Jurisdiction (Rutledge,.O. J. and Brown, J.), 
dated the 18th January,1927, and reported as 
102 Ind. Cas. 830, setting aside a judgment 
of the same Court in its Original Jurisdic- 
tion (Das, J.), dated the 19th July, 1926, 
awarding the appellant (plaintiff) compensa- 
tion for the use of natural gas derived from 
an oil well site leased by theappellant to 
the respondents (defendants). . 

FAOTS.—The question for decision on the 
appeal to the Privy Council was whetlrer 
under a lease or grant of the right to drill 
for and get and dispose of oil got from an 
oil well site reserving to the lessor a royalty 
on oil produced,the lessor was entitled to 
compensation for the user by the lessees of 
natural gas escaping from a well drilled 
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by the lessees on such site for the purpose 
of finding and preducing oil. 

The trial Judge (Mr. Justice Das) 
found for the plaintiff, holding thathe was 
entitled tc compensation from the defend- 
ants for their use of the gas. The -reasens 
given by Das, J. for his decision were as 
follows: | 

“It is quite clear from the lease that the 
lessor leased the oil well sites to the defend- 
anta ‘for the purpose of winning oil from 
the same. Neither the lessor nor the lessees 
contemplated the oil well sites producing 

*anything else than oil. It appears that the 
sites in question instead of. producing oil 
produced a natural gas which the defendants 
are usingas fuel. The plaintiff claims that 
he is . entitled to compensation from the 
defendants for the gas used. by the 
defendants. The defendants state that the 
site was leased to them, that they are entitl- 
ed to use the sitein any way they like, and 
that they are not liable to pay the plaintiff 
for the gas used by them. Itis quite 
clear that the parties did not contemplate 
the use of gas produced from theoil well 
site. The land was leased as well site for 
the purpose of being used as well site and 
for extracting oil from the same. I am not 
satisfied that the defendants are entitled to 
extract gas from the well site without pay- 
ing for the same. It is clear that oil 
includes gas, and if the site produces gas 
instead of oil, the defendants must pay 
compensation to the plaintiff for the 
use of the gas. It is urged that if the 
defendants did not use the gas it would 
have gone waste, and that no one 
would be benefited by the same. That. 
might be so. But that does notentitle the 
defendants to use the gas without paying 
for the same.” fad 

The High Court, in its Appellate 
Jurisdiction, set aside the judgment of Das, 
J., and dismissed the plaintiff's sait. The 
reasons by the learned Judges for allowing 
theappeal were as follows: 

“We may note that the learned trial 
Judge seems to take for granted that the 
plaintiff is the absolute owner ofthe oil 
wellsitein question, and he, the trial Judge, 
does not seem to have examined the extent 
ofthe interest which he(the plaintiff) had 
in this site. This, in our opinion, is the 
deciding factor of the oase...... Earth oil 
as used in the grant to plaintiff seems to 
mean the crude or unrefined oil as. it 
emerges from the soil. The learned tria 
Judge observes: ‘It is clear that oil includes 
gas, In our opinion itis tolerably clear 
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hat it does not... ...We are consequently 
of opinion that the plaintiff did not by his 
grantobtain any right to win, get or dispose 
of gas.” This has in fact been admitted by 
‘tthe learned Advocate for the plaintiff...... 
We must hold that the ownership of natural 
gases so far as they are capable of ownership 
remained with Government and did not 
pass either in 1912 or in 1919 (under the 
Oil Fields Act, 1918) to the plaintiff. That 
being so he could noteither pass on any 
rights to the defendants which hehad not 
himself and a fortiori he cannot ask the 


defendants to pay him compensation for* 


ihe use of a commodity which he did not 
own". 

Messrs. A. M. Dunne, K. C., and A, P. 
Pennell, for the Appellant. 

Messrs. Clement Davies and W. Gordon 
Brown, for the Respondents. 

JUDGMENT. 

Lord Chancellor.—This is an appeal 
from the Court of Appeal in Burma which 
reversed a decision of the Court of first 
instance in favour of the present appellant, 
who is the plaintiff in the action. 

The action is brought to recover 
-compensaticn for the use by -the re- 
spondents of a quantity of gas which had 
‘been taken by the respondents from a 
certain oil well siteof which they were 
in possession under a lease granted by 

. ihe appellant. It appears that in Upper 
Burma, under the Upper Burma Land 
and Revenue Regulation of 1889, the 
right of private ownership in land is 
recognised, but it is expressly provided 
in s. 81 thatthe right to all minerals, 
coal'and earth oil, shall be deemed to 
belong to the 'Government, and the 
Government shall havt all powers necessary 
for the proper enjoyment of its right 
thereto. 

The facts proved are, that the appellant 
was before the year 1912 in possession 
of oil well sites in Upper Burma. By 
a grant dated the 25th April, 1912, after 
reciting the fact ihat the appellant was 
in possession of the well site in question, 
the Government granted to the appellant 
a right to win and get earth oil from the 
said well site in such manner as he or 
his assignees might thirk fit, and to 
dispose of all earth oil to be gotten 
therefrom subject to the payment of a 
royalty to the Goverument. 

By an indenture dated the 5th June, 
1918, the appellant granted a lease to the 
respondents for a period of 25 years, and 
the question to be determined turns very 
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largely upon the construotion to be placed 
upon that lease. The lease recites that 
the appellant is the owner of certain oil 
well sites including the one now in 
question, and that he has obtained from 
the Government a grant of the right to 
win eil from the said oil well sites; and 
it proceeds to declare “that the appellant 
.hereby leases to the respondents his oil 
well sites and the right to winthe oil. 
therefrom for a period of 25 years from 
-the date thereof. By cl. 2 the indenture 
provides that during the period of the 
lease the said oil well sites and the grants 
for the same shall be made ever to the 
possession of the lessees and the said 
possession shall not be withdrawn by the 
lessor. After the execution of the inden- 
‘ture, the respondents proceeded to sink 
wells for the purpose of obtaining oil 
upon this site as well as others included 
in the lease. No oil in any commercial 
quantity was obtained, but gas came from 
the well so drilled, and the respondents 
-gave up the search for oil and by pipes 
were able to enclese the gas and use it 
for their own purposes in and about the 
neighbourhood of the site. After this had 
been going on for some six years, the 
appellant brought this action claiming 
‘compensation for three years’ user of the gas 
so taken. The trial Judgé reached the: 
conélusion that on the construction of the 
lease it was clear that oil included gas, 
and accordingly he held that since: the 
respondents had agreed to pay 8 royalty 
on oil taken from the site, they must pay 
compensation for the gas which they 
had used. 
In the Oourt of Appeal that decision 
was reversed. The Court held that the 
trial Judge was wrong in thinking that 
oil included gas, and they came to the 
conclusion that the appellant had no 
property in the gas, and on that ground 
they decided that he could not claim 
compensation forits use by the respond- 
ents. In their Lordships’ opinion it is 
quite clear that oil does not include gas 
and, therefore, that the decision of the 
Judge bf first instance cannot be supported 
on the ground upon which ‘it is based. 
Before their Lordships’ Board, Mr. Dunne, 
{dr the appellant, argued that the lease 
ef June, 1918, upon its true construction 
was merely alease to the respondents of 
the right to win oil from the site, and he 
argued, therefore, that any gas which was 
ebtained in the course of that operation 
and any gas which was obtained from, 
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the site after that operation had been spondents’ own purposes without doing 
given up was the property of the appellant, any damage or any injury to the property 
and that if the respondents chose to leased. g^ ; 3 
make use of it, they must pay compensation For those reasons their Lordships are 
for that use. In their Lordships’ opinion of opinion that the appeal fails, and should 
this is to place far too narrow a construction be dismissed with costs, and they will 
‘upon the terms af the indenture of lease. humbly advise His Majesty accordingly. 
That indenture in terms expressly K.J. B. Appeal dismissed, 
recites the  ownersbip of the sites Solicitor for the Appellants:—Mr. J. E. 
and of the grant as being two separate Lambert. 
things and proceeds inits terms expressly Solicitors for the Respondents:—Messrs, 
to lease to the respondents both the sites Linklaters & Paines. 
and the right to win oil therefrom and to * 
transfer to the respondents the sites as 
well as the grant of the right to win oil 
from them. In their Lordships’ judg- : 
ment the respondents were from the date PRIVY COUNCIL. 
of that indenture in possession of the site Appa From THE Bompay Hien Court. 
itself and not merely holders of the” Gov- February 28, 1929. 
ernment grant. In those circumstances Present:—Wiscount Dunedin, Lord 
it seems to their Lordships clear’ that Carson and Sir Oharles Sargant. . 
unless it can be said that the gas was JWALADUTT R. PILLANI— 
always the property of the appellant, it DEFENDANT—APPELLANT 
never became his property at any mat- pentes : 
terial date. No authority could be pro- Raja Bahadur BANSILAL MOTILAL— 
duced for the view that gas under the ` PLAINTIFE— RESPONDENT, 
soil before it had been tapped or released Contract Aet (IX of 1872), s. 264—Code not exhaus- 
was the property of the appellant, and it  tive—Liability of retiring partner to old customers of 
seems to their Lordships difficult to re- Mm an Pepan Eea of public notice 
£ š : UtLoOn— . 
concile any such view with the well-known Fhe Contract ‘Act, 1872, isnot a complete Code 
authorities as to underground water not dealing with the law relating to contracts, [p.713 
flowing in any ioa ee 22 Fo BE 1. tne hinged cepa lace 
it is true that the gas could he reduce rawaddy P lotita Uo. v. Dugwan , relied on. 
into possesion, and when reduced mto Chapter, ŠT ef the Contract Het (a M om 36 
possession it became the property of the questions which can be raised in connection with 
person who had so reduced it’ But in partnership. [ibid.] i ; 
their Lordships' judgment the gas was not Inthe absence of actual notice, old customers of a 
reduced into possession by the appellant partnership are not affected by dissolution of the firm 


by the retirement ofa partner, even though public 
but by the respondents who had dug the notice ofthe dissolution has been given, as provided 


welland who took the gas as it came out for bys 264 ofthe Contract Act. Accordingly, both 
of the well and used it. This seems to be by English Law as wellasthe Indian Law, the re- 
sufficient to dispose of the case without tiring partner is liable to the old customers of the 


: n firm in respect of liabilities incurred by the firm 
discussing whether or not s. 31 of the after his retirement, when they had no express or 


Upper Burma Land and Revenue Regu- specific notice of such retirement, [p. 712, col. 2; 
lation on its true construction reserves P- ai m n 5 Edullieé Cowasiee. Bi 
the right to gas to the Government as ,,C@undee Churn Dutty. Hdulljee Cowasjee Bijnee 


À 1), followed. ; 
seems to have been the view of the Oourts f Baran v. Rohomutoollah (13), referred to, : 


below. Appeal from adccree of the High Court 

A further argument was based upon the of Bombay (Marten, O. J. and Blackwell, J.), 
provisions of s. 108, sub-s, (o) of the dated the 2¥th March, 1927, and reported as 
Transfer of Property Act, 1882, which pro- 104 Ind. Cas. 520, affirming a decree of the 
vides that the lessee of property must not said Court (Taleyarkhan, J.) in its Original 
use the property for a purpose other than Oivil Jurisdiction, dated the 18th August, 
that for which it- was leased. In their 1926, whereby theappellant was in effect held 
Lordships’ judgment it is not necessary liable to pay to the respondent the sum of 
exhaustively to discuss the limits ‘of that- Rs. 2 33,000 and odd. ' 
provision, but there seems to be nothing FAOTS.—The suit in which the said 
inconsistent with its terms in: the use, of decree was passed was brought by the 
. gas which is necessarily set free by reason respondent against (1) the Wadia Woollen 

of the sinking ofthe oil well for the re: Mills Limited and (2) the Firm of Hooseine 
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bhoy Pillani Wadia & Company to 
recover a sum of Rs. two lacs and interest 
thereon due under a promissory note, dated 
the 3rd April, 1924, and signed by the said 
Company and firm; The said promissory 
note was executed in renewal of a previous 
note for the same principal sum dated the 
Sra Apul 1023, and signed by the same par- 
le8.  . Sas f 

* Thesuit was defended only by the appel- 
lant, who while admitting that he was à 
partner in.the said firm of Hooseinbhoy 
Pillani Wadia & Company ‘at the date of, 
the first note and, therefore, liable in respect 
thereof, pleaded that before the date of 
ihe renewed note he had retired from the 
said firm and had given public notice of his 
retirement and that, therefore, he was not 
liable to the respondent thereunder, : 

At the first hearing of the-suit a decree 
was passed in favour of the respondent 
against the said Company (which was then 
in liquidation) and the said firm reserving 
the question of the appellant's liability 
which was subsequently tried by a 
separate issue and decided by both-Courts 
in favour of the respondent. et 
:.- It was not disputed that the appellant did 
‘in fact retire from the said firm before the 
‘date of the renewed note, or that he gave 
notice of his- retirement in the “Bombay 
Government Gazette " and various local 
newspapers, but the respondent-was not 
&ware thereof, and the appellant's name 
.was, in fact, retained as part of the style of 
‘the said firm in-which-the renewed “note 
' wassigned... The appellant attempted to 

‘prove that the respondent had express 
motice of his retirement but this. was 
‘negatived by the trial Judge and his 
‘finding on this head was not challenged. in 
‘appeal. ; K he a : 
. Mr. Justice Taleyarkhan (the. trial Judge) 
in the course of his judgment, observed as 
follows :—. ; i MS: 


1 l | it, shall have actual 
notice, which is commonly given by 
‘circular, But, as regards persons who 
had not dealt with the firm (or, in other 
words, the general. public), it is impossible 
in a large ‘community to give specific 
notice and, therefore, as regards them, the 


[ 
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most effectual publie notice is all that can 
be required. In Eagland notice publish- 
ed in the London Gazette is sufficient...... 
The question is whether s 264 of the 
Indian Contract Act was intended to 
simplify the English rule and abolish its 
distinction between old and new customers 
of thé firm or whether it was intended to 
follow therule of English Law. It was 
argued for the plaintiff that the provision 
contained in s. 264 applied only to persons 
dealing with the firm after the date of 
dissolution, and ihatas to old customers 
the rule of English Law applied, and as no 
express notice of dissolution was given to 
"plaintiff, Pillani was liabl: to the plaintiff. 
For Pilliani,it was argued that though the 
Contract Act was not exhaustive and though 
-every Ohapter of the Actwas not ex- 
haustive, each saction was exhaustive 
on the matters in respect of 
which it declared the law; that s. 264, as 
indicated by the marginal note, dealt with 
‘notice of dissolution’, and that such being 
the case, there was no reason to suppose 
that the Legislature was dealing in s. 264 
with notice to new customers only............ 
Iadmit that there is considerable force in 
_the argument on this point advanced by Mr. 
Mulla on behalf of Pillani and that the 
question is not one free from doubt and 
‘difficulty. l prefer, however, io follow the 
Calcutta rulings reported in Chundee 
Churn Dutt v. Eduljee Cowasjre Bijnee (1) 
and Jagat Chandra Bhattacharyya v, Gunny 
Hajee Ahmed (2) and hold that no express 
notice of the retirement having. been given 
to the plaintiff, Pillani is liable. to him 
“under the second promissory note, though 
the notice of dissolution was published in 
the Bombay Government. Gazette and four 
local papers ". 


On ‘appeal the learned Judges 


. (Marten, O. J. and Blackwell, J.) concurred 


with Taleyarkhan, J. in his conclusions, 
They took the view thatthe section in 
question (s. 264, Oontract Act) was not 
clear; in his judgment (in which Blackwell, 
J. concurred) the learned Ohief Justice 
‘expressed the opinion that as they were 


. dealing with a case on the Original Side 


a great deal of English Common Law and 
Eguity would be applicable and that 
under that law there was a distinction 
between old and new customers, 
and otd customers were only affected 
by adissolution of which they had 


1) 8 0.678; 11 C. L. R- 225. 
CER Ind. Cas. 824; 530. 214,30. C. W,- N, 11 A. T. 
Be 196 Cal. 271, : 


1151.0.1929  , 
actual notice, whereas new customers were 


affected by publie notice; he pointed out. 


that by a decision of the Oaleutta High 
Court, Chundee Churn Dutt v. Eduljee 
Cowasjee Bijnee (1), that Court had held, 
that ifs. 2640f the Contract Act had been 
intended to change the law the language 
used would have been more explicit. He then 
referred to the cases of dormant partners in 


which s. 264 of the Oontraet Act had been ` 


held not to apply; and arrived. 
at the conclusion that the section did. 
not deal at all with cases where. 


public notice had been given. The case in- 


the Oourt of Appeal is fully reported as 104 
Ind. Cas. 520. 

For facility of easy reference, s. 36 of the 
English Partnership Act, 1890, which was 
referred to during the argument before the 
Privy Council, is reproduced below :— 

“36.—(Marginal Note:Rights of persons 
dealing with firm against apparent members 
of firm). ` hts : 

"(L) Where a person deals with a firm 


after-a change in its constitution he is. 


entitled to treat all apparent members of 
the old firm as still being members of the 
firm until he has notice of the change. 


“(2) An advertisement in the London: 
Gazette as to a firm whose principal. 


place of business is in England or Wales, 
in the Edinburgh Gazette as to a firm 


whose principal place of business is in 


Scotland, and in the Dublin Gazette as to 
a firm whose prineipal place of businsss 


is in Ireland, shall be notice as to persons - 


who had not dealings with the firm before 
the date of the dissolution or change so 
advertised. 


"(3) The estate of a partner who dies, Or: 
who becomes bankrupt,or ofa partner. 


who, not having been known to the person 


dealing with thefirm to be a partner, 


retires from the firm, is not liable for 
partnership debts contracted after the 
date of the death, bankruptcy, or retire- 
ment respectively.” 

‘Messrs. Greene, K, C., and Raikes, for the 
Appellant, : 

Messrs. Upjohn, K. C , Lowndes, K.C., 
DeGruyther, K, C, and H, Cassie Holden, 
for the Respondent. l 

Mr. Greene, K. C. : The question turns 
on .the true construction of s. 264, Contract 
Aet. The appellant was à partner in the 
firm and retired. by a deed of dissolytion 
dated the 12th September, 1923. Previous 
to: that date the promissory note of Rs. two 
lacs was executed in respondent’s. favour. 
It is a joint and several pro-note, The 
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appellant advertised the dissolution in the 
Bombay . Governmhnt Gazette and several 
other newspapers circulating in Bombay. 
The question is whether he is liable on. 
the pro-note executed after his retirement 
although publie notics of the dissolution 
had been given. In England a distine- 
tion is made between old and new custo- 
mers. The question arises, if that is the. 
law under s. 264, No doubt the Contract 
Act is not exhaustive, but the law of: 
partnership is dealt with exhaustively : 
inss. 239 to 266. See the Preamble 
df the Act and. s. 1. The judgment: 
in Mohori Bibee v. Dhurmodas Ghose (3): 
decides that the Oontract Act, so far as it 
goes, is exhaustive, : 

[Viscount Donepin: If this were a case 
arising under the English Law, do you: 
admit you would beliable?] ` . 

Yes; I admit that. 

See Ramdas.  Vithaldas Durbar v, 
Amerchand & Co.(4) which lays down that 
the Oontract Act is an Amending as well: 
asa Consolidating . Act, and that you 
must not approach the question with any” 
prejudice that the Indian Legislature can: 
never be in front of English Law as regards: 
amendment: ` 1 i 

Lord Macnaghten points 
Norendra Nath Sircar 


out in: 
v. Kamabasini ` 


Dasi (5) the proper mode of dealing with an* ^^ 


Act intended to codify a particular branch , 
of the Jaw, and quotes with appreval Lord” 
Herschell’s judgment in the well-known | 
case of Bank of England v. Vagliano (6). 
The Oourt must approach the question’: 
uninfluenced by any consideration of the: 
previous state of the law. 


Section 264 only degls with cases where ' 


no public notice is given. In the present . 
case, public notice was given, It would be ` 
when public | 
notice is given, the appellant could still be ' 
made liable, by resorting to the previous . 
state of the law. The section applies both ^ 
to old and new customers, thatis, to persons _ 
who had dealings with thè firm before : 


very curious indeed that, 


and after dissolution. 


(3) 30 I. A. 114; 30 C, 539; 7 
L. R.421; 8 Sar. P. O. J. 374 (P. O.) 


(4) 35 Ind. Cas. 954; 43 L A. 164; 200, W. N.1182; ;, 
(1918) 2 M. W. N. 110; 18 Bom. L. R. 670;20 M, D. T. . 


T. 194; 31 M. L. J. 541; 4 L. W. 342; 14 A. L.J. 1045; 
85 L. J. P. O. 214; 24 O. L. J. 320; 40 B. 630; 32 T. L 
R. 594 (P. C ). | 

(5)231. A.18; 23 O. 563; 6 M. L. J, 71; 6 Sar. P. C. 


J. 667 (P. O.). : 


< "(6) (1891) A. 0.107; 60L. J. Q.B, 145; 64 I, T. ' 


393; 39 W, R. 657; 55 J. P. 076. 


o W. N. 441;5 Bom, ^ 
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. (Viscotwr Denzin: The word “persons” 
in the seetion necessarily includes 
both.] . m 

There is a solitary judgment of Beaman, 
J. to the contrary, reported as Giovani 
Gorio & Co. V. Vallabhdas Kalianji (7). 
. [Vis8couNT Duyepin: Ordinarily, apart 
from considerations of any religious 
laws and the like English Law applies in 
India] . - - 

| Mr. Upjohn, K.C: In the Charters of 
the High Courts, English Law is expressly 
referred to. 

(Str Cuartzs Sarcant: Members ofthe, 
firm are only -bound because a partner is 
the presumed agent of the firm | 

(Viscount DuNEDIN: When you cannot 
find anything inthe Hindu and Muham- 
medan Law, you necessarily have recourse 
to the English Law.) - 

Mr. Upjohn, K. C.: Inthe same year that - 
the Contract Act was passed, 1872, the 
Evidence Act was enacted, in which s. 
115 crystallizes the English doctrine of 
estoppel.] 

{Sim CHARLES Saraant refers to’ the 
preamble of the Contract Act, “To amend 
certain parts of the law relating to con- 

tracts” } 

[Viscount DUNEDIN: You have 
got to nd the construction ofthe section 
Pod a you go further into English 

wW. 

. Isubmitthat the section should bs read 
in the following mariner:— 

. Ist. If no public notice of a dissolution 
i8given, persons dealing with a firm will 
not be affected by such dissolution unless 
they themselves had notice thereof 

That is the exact equivalent of the 
section. 

2nd. Persons dealing with afirm will 
not be affected by the dissolution: 

(a) If no public notice of such dis- 
solution has been given. . 

(b If they themselves have no actual 
knowledge of such dissolution. ° 

8rd. Persons dealing with a firm are 
not to be affected by a dissolution: 

(a) of which no publie notice has been 


given, 

(b) of which they themselves. have 
no actual notice. i 

4th. Persons dealing with a firm will 
not be affected by the dissolution of 
which they themselves had no actual 
notice, unless public notice of such 
dissolution is given. . : 


(T) 30 Ind, Qas, 864; 17 Bom, L. R. 762, 
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The section, therefore, means that persons 
dealing with a firm will be affected by a 
dissolution, of which public notice is given. 
The section deals both with old and new 
customers. There is nothing in the section 
to show that itis confined to new cus- 
tomers. 

{Lorp Carson : For old customers, you 
have to give express notice in this 
country.) 

In Chundee Ghurn Duit's case (1) the 
learned Chief Justice relies on s. ZUS 
ofthe Contract Act, which deals with 
agency,not partnership. He refers to the 
English Law and says that s. 264. is 
not exhaustive, and passes on to another 
part of the Act, s. 208, which does 
not deal with partnership at all. Section 
364 specially deals with partnership, and 
it is wot legitimate to look at the sectiens 
on Agency. < 

[Sre OHARLES_SARGANT: Has Chundee 
Churn Dutt v. Eduljee Cowasjee Bijnee (1) 
been followed in India ?| 

Yes, onlyfin one case: Ezekiel Moses v. 

Russa Engincering Works(8) a Single Judge 
decision, It was also referred to in Jagat 
Chandra Bhattacharyya v. Gunny Hajee 
Ahmed(2) but the present question did not 
really arise for decision, as there was no 
notice cf any kind, public or otherwise, 
given in that case. But the question there 
was, whether the ‘section applied to new 
and old customers, and the learned Judges 
decided that it applied to both. Reads 
from page 227* of the report,the paragraph 
beginning “In the first place the section 
SBy8.... . 

In re Hodgson Backett v. Ramsdale(9) 
and Scarf v. Jardine (10) referred to. 

The learned Chief Justice in this case 
does not tackle the question of construc- 
tion at all. He merely says that the sec- 
tion isnot entirely exhaustive, because it 
does not admittedly apply to dormant 


partners. I submit that is not-the right 
method of approaching the question. 
On any construction, the efect of 


“public notice” is left at large. 

[Siz Onan ius SARGANT refers to 8. 36 of 
the English Partnership Act, 1890, and 
enquires if there is any corresponding 


provision in the Indian Contract Act which 
touches the matters dealt with in s. 381. 


(8) 74 Ind. Cas. 16; 1 R. 47; 9Bur. L. J. 46; A. T. R 
1924 Rang. 133. 

(9) (1858) 31 Ch. D, 177; 55 L. J. Ch. 241; 54 L. T. 
222; 34 W. R. 127. 


t (10) (1882) 7 A. O. 345; 51 J.J. Q. B. 612; 47 L. T, 
258; 30 W. R. 893. 
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Mr. Upjohn, K. C.: Yes; 6. 261, Contract 
Act, refers to a partner dying. 

(Siz OgaRLES SaRGaNT: There are still 
several gaps in the Contract Act. For 
instance, sub-s, (3) of s. 36 ef the Partner- 
ship Act deals with the retirement of an 
active partner and his liability to a peraon 
who did not know him to be a partner. 
That case is not expressly dealt with in 
the Indian Contract Act. ] 

Section 264 deals with the precise case 
your Lordship has put. 

[Viscount DoNEDIN: Ins, 264 the ques- 
tion is, whether you can extract à positive 
from a negative. | 

[Viscount Donepin: In every Code, 
something creps up whieh is not provided 
for, but it does not necessarily follow that 
the Code is not exhaustive, | 

[Mr. Upjohn, K.C: Section 264 deals with 
the effect of dissolution on the liability of 
a partner. 
` Norendra Nath Sircar's case (8) says that 
you must first examine the language of the 
Statute. We must, therefore, look at the 
language ofa. 264, 

' [Srs CHARLES SARGANT: The preamble 
speaks of amending certain parts of the 
law relating to contracts, partnership being 
one of them.| . 

It would open the door to all kinds of 
frauds if you hold that one public notice is 
given, all parsons dealing with the firm are 
affected by the dissolution. 

[Viscount DunEpIn refers to the word 
“known” in sub-s. (3) of s. 36 of the English 
Partnership Act.) . 

(Lorp Oarsan: In this case, the appel- 
lant was an apparent member of the firm, 
helding himselfout as a partner]. . 

[V:soount DunEpIn: See sub-s, (1) of 
B, 36, Partnership Act}. 

. "Apparent" insub-s, (1) of s. 36 means 
“actual partners’ as well as partners liable 
under the doctrine of holding out, as 
distinguished from dormant partners. 
“Apparent” in sub-s.(1) would exclude a 
dormant partner. 

Section 264 of the Contract Act is not 
exhaustive, as it admittedly does not deal 
with dormant partners. The section is up 
against the dootrine of estoppel as laid 
down ins. 115 of the Evidence Act and 
s. 208 of the Contract Act. s 

(Viscount Donenin: The Board is very 
reluctant to disturb the law as understood 
in India fora long time.) e 

The decision of Garth, O. J. was given in 
1882 and has been the*law ‘how for 50 years. 
In 1886 the Legislature amended the very 


JWALADUTT R, PILLANI 9. BANSILAL MOTILAL, 


111 


next s. (265), relating to partnership, and 
though they must have been aware of the 
decision of Garth, O, J., given in 1882, they 
left s. 264 alone and did not in any 
way interfere with it. The  judg- 
ment of Sir Richard Garth has been the: 
law in commercial transactions in India for 
5) years. The learned Chief Justice was 
quite right in relying on the Agency 
s. (208). The whole Lew of Partnership 
a 8 braneh of the Law of Agency and nothing 
elae. < 

[Loep Carson: Both ss. 208 and 264 
xequire that there must.be notice.] 

Sections 248 and 246 of the Oontraet Act 
also support our contention. We have prov- 
ed a case in any way unders, 246, Pillani 
(appellant) was à member of the firm, to 
whom the plaintiff gave credit, and ss, 245 
and 246 become applicable. . 

The argument of my learned friend, Mr. 
Greene, would be contrary to 8.208. There 
is & very excellent illustration attached to 
that section. The implication sought to be 
made in s. 264 would becontrary to the 
prinoiple of that section. | 

See Trueman v. Loder. (11) (an Agency 
Sa which is an apt illustration under 
s. 208. 

A public notice in newspapers which does 
not come to the knowledge of persons who 
previously dealt with the firm, would not 
be sufficient. It would not be notice of 
revocation of authority. The decision in 
Trueman’s case (11) (see supra) shows that a 
mere public notice is ineffectual as against 
persons who had dealt with anagent. The 
same principle would apply to partnership, 
which is merely a branch of the Law of 
Agency. 

The appellant’s learned Oounsel asks 
your Lordships to make the implication 
under s. 264 that persons dealing with a 
firm are not affected by a dissolution of 
which no public notice is given, but are 
affected when public notice is given. This. 
implication is not justifiable. 

Mr. Greene argued that ss. 239 to 266 were 
exhaustive as a Oode of the law of partner- 

ship. But a section dealing exhaustively 
with retirement would provide for dormant. 
partners, while it is admitted that s. 261 
does not deal with dormant partners at all. 
Sees. 1 of the Act, specially the words 
“Nothing herein contained shall affect...” 

[ViscosNT DuNEbIN, It is elementary law, 
and also a good working system, that . 
retirement of a partner is , ineffectual, 

(11) (1840) 11 A. & E. 589; 3 P & D. ,567; 9 L. J. Q. 
B, 165; 113 E. R. 539; 52 R, R. 491, . | . 
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in Eüglànd, ‘unless brought to the notica 
. of'the person interested. | 

[Loeb Carson: The provision as 
regards notice of retirement is clearly 
well known to all people in commercial 
circles.] ` 

Mr, Greene’s argument was that persons 
dealing with a firm will be affected by 
public notice, and hesays that the section 
makes no distinction between old and new. 
customers. But we submit that, by a mere 
inference, the Legislature could net be 
deemed to have taken away the right which 
is specially conferred by English Law ande 
also by s. 246 of the Oontract Act. You 
cannot by aside-wind and a mere inference, 
introduce such a far-reaching change in 
the law. Sir Richard Garth,a Judge of 
very great authority, decided the -question— 
in Chundee Churn Dutt v. Eduljee Cowásjee: 
Bijnee (1) ten years after the passing of the 
Gontract Act, and his decision has never 
since been doubted. It is now looked 
upon as a well-settled and well-established 
rule in the commercial community in 
India. - 

Mr. Lowndes, K. C., follows: See Irrawaddy 
Flotilla Co. v. Bugwandas (12).for the: 
proposition that the principles of the 
English Common Law are applicable.] 

-[Lorp Osrson: That case shows that 
Dengan were outside the Contract 

et. | 

-I rely on the decision reported as Shew- 
ram v. Rohomutoollah (13). It clearly 
shews that the English Common Law 
applied before the Contract Act was 
enacted, 

Mr. Greene, K C.in reply: See the follow- 
ing passage in Mulla and Pollock's Corhmén- 
tary on s. 264 of the Contract Act. “This sec- 
tion locks, on the face of it, as if it had been 
intended to simplify the English rule and 
abolish its distinetion between old and new 
customers of the firm but authoritative 
interpretation so far as it has gone is other- 
wise". Respondent's Oounsel is not right. 
in saying that the decision of Garth, C. 
J.,in Chundee Churn Dutta v. Eduljee Co- - 
wasjee Bijnee (1) has been universally ae- 
cepted as good law. 

JUDGMENT. 

Viscount Dunedin.—Thefacts in this 
ease are not in dispute. The appellant 
Pillani was a partner of a Firm of Hussein- 
bhai Pillani Wadia & Co. On the 3rd 
April, 1923, that firm along with Wadia 


(12/18 1.4. 121; 18-0, 620; 6 Sar. P.O. J. 40(P. 
Oo) .. KN Li 
(13) W. R, 1884; 94. . ‘ 
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Woollen Mills, Limited, granted in respect 
ofa loan a promissory note for two lacs of- 
rupees with interest at 72 per cent. in favour 
of the respondent Raja Bahadur Bansilal 
Motilal. On the 12th September, 1923, the 
firm dissolved partnership and the appel- 
lant retired. The firm continued to do 
business under the same,name and by the. 
deed of dissolution a certain interest in the 
business was secured .to the appellant- 
though he was no longer a partner. E 
On the 3rd April, 1924, the old promissory - 
note was cancelled and a new promissory 
note given by the Company and the firm for 
the same sum of twolacs, interest on this note 
running at 8} percent. It is admitted that. 
ihe retirement of the appellant from the 
firm was advertised in the Bombay Gazette - 
and in four other newspapers, and it was 
found by the trial Judge and has not since 
been questioned that no intimation was sent 
or conveyed in any way to the respondent. 
The sole question is whether the appellant 
is liable on the second promissory note. He 
has been so found by the Judge of first 
instance and by the Court of Appeal. 
There can be no question that the plaintiff, 
being an old customer and no notice hav- 
ing been given to him of the dissolution of- 
the partnership and the retirement of the 
appellant, the appellant is by English Law 
liable. It would be otiose to quote authori- 
ty for this, and this was undoubtedly the’ 
Law of India, at least prior to the Contract: 
Act of 1872: Shewram v. Rohomutoollah (13).. 
The defence of the appellant is based on the. 
terms of s, 264 of the Indian Contract Aet: 
of 1872, which is as follows :— g 
"Persons dealing with a firm will not be- 
affected by a dissolution of which no pub- 
lie notice has been given, unless they them- 
selves had notice of such dissolution, ” : 
The appellant argues that ‘ persons”. 
includes both old and new customers, and. 
that though the section is expressed in a 
negative form there must be extracted 
therefrom the positive proposition that per- 
sons will be affected by a dissolution of: 
which public notice has been given. 
Against that it is urged that the section is' 
merely,negative and must be strictly limit- 
ed to what it says, which is the effect of the 
dissolution of the firm on theright of persons 
dealingwith it but not on the liabilities of 
the firm to the persons so dealing. < 
. Their Lordships feel that if this were a- 
new Statute which was to be construed- 
for the first time there would be great force 
in -the appellant’s argument. But the- 


- matter cannot be so approached. As long- 
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ago as 1882 the very question was raised þe- 
fore the High Court of Calcutta in the case 
of Chundee Churn Dutt v. Eduljee Cowasjee 
Bijnee (1), and Garth, O. J. pronounced a 
judgment contrary to the contention of the 
appellant, He was chiefly swayed by the 
consideration that if it was intended to 
make such a far-reaching change on what 
had been the Law of England introduced 
into the Law of India, and which was still 
the Law of England, the enactment would 
have been expressed in cléar and positive 
words and not left to be gathered by infer- 
ence from a negative proposition. That 
judgment has been followed in subsequent 
cases, and has ruled the law and contracts 
in India ever since, To theview of .Garth, 
C. J, their Lordships would have to add two 
further considerations. The law as laid 
down in England has been all along fotind 
a workable law in a country where there is 
far more commercial experience than in 
India, and it remained unaltered in Eng- 
land when the whole subject was reviewed 
in the Partnership Act of 1890. Also the 
Indian Contract Act isnot a Oode. The 


preamble so states: '* Whereasit is expedient - 


to define and amend certain parts of the law 
relating to contracts”, and Lord Macna- 
ghten in the case of Irrawaddy Flotilla 
Co. v. Bugwandas (12), says (page 123*):— 

“The Act of 1872 does not profess to be a 
complete Code dealing withthe law relating 
to contract. It purportsto do no more than to 
define and amend certain parts of that law. 
No doubt, it treats of bailments in a separate 
chapter. But there isnothing to show that the 
Legislature intendedto deal exhaustively 
with any particular chapter or sub-division of 
the law relating to contracts.” 


And although the section does occur in 


a fasciculus of sections devoted to part- 


nership, itis clear that the fasciculus is 
not exhaustive of all questions which can 
be raised in connection with partnership. 
Taking intoaccount all these considera- 
tions their Lordships do not think they 
would be justified, in view of the ambiguity 
of the expression used, to give effect to 
& view which would upset what has been 
considered by the commercial community 
as the law for'such a long period.. They 


will, therefore, humbly advise His Majesty - 


to dismiss the appeal with costs. 
K. J. R. 
Solicitors for the 
Lattey and Dawe. 
Solicitors for Respogdents:—Məssrs. T. L, 
Wilson & Co. ; 
*Page of 18 I, A.—[Ed.1 


Appellant:—Messrs. 
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APPEAL FROM THE ÜarcoTTA Hien Court. : 
January 24, 1929. 
Present:—Lord Atkin, Lord Salvesen 
and Sir John Wallis. 
RAMDUTT RAMKISSEN DASS— 
APPELLANTS 

- VETSUS $ 
E. D. SASSOON anp COMPANY— 
RESPONDENTS. 

Arbitration Act (IX of 1899)—Limitation Act (IX. 
of 1908), ss. 8, 14—Arbitrator’s duty to give effect to: 
Statute ef Limitation— Exclusion of period spent in in- 
fructuous arbitration proceedings—Second arbitration, - 
net mere continuation of previous one. is 

Arbitrations under the Arbitration Act, 1899; are ' 
not prosecuted byfiling suits and preferring appeals 
from thedecrees in such suits, but by proeuring 
awards and filing them in Court and resisting appli-- 
cations to set them aside. [p. 721, col. 2.] 

Although the Limitation Act, 1908, does not in 
terms apply to arbitrations, the provisions of s. 3, 
which has in view primarily suits, appeals and ap-: 
plications made in the Law Courts. extend by analogy 
to arbitration proceedings, and, a fortior “ civil 
proceedings in a Court", within the meaning of s 14. 
ofthe said Act cover civil proceedings before arbi- 
iraters whom the parties have substituted for the, 
Courts of Law to be the judges of the dispute be- 
tween them. [p. 720, col. 2.] 

In amercantile arbitration it is an implied term 
of the submission that the arbitrator must decide the ' 
dispute according to the existing law of contract, and , 
that every defence, including a defence under any 
Statute of Limitation, which would have been open in 
a Oourtof Law can be equally proponed for the arbi- 
trator’s decision unless the parties have agreed to 
exclude that defence. [ibid.] 

In re an Arbitration between the Astleyand Tyldesley 
Coal & Co. and the Tyldesley Coal Co (3).] 

Certain arbitration proceedings instituted in July, 
1915, resulted in an award which was ultimately set 
aside by the Privy Council in July, 1922, on the 
ground of want of jurisdiction of the arbitrator ap- 

ointed: 

Held, that the subsequent arbitration proceedings 
initiated? in December, 1922, before arbitrators having 
proper jurisdiction in the matter were not, for pur- 
poses of limitation, a meretontinuation of the first 
arbitration, which had proved abortive, but that, ap- 
plying the analogy ofs.14 of the Limitation Act, 
1808, the second arbitrators were empowered to 
exclude fromthe period of limitation the time spent 
in prosecuting bona fide and with due diligence the 
same claim before the previous arbitrator who from 
defect of jurisdiction was not competent to exercise 
jurisdiction in the matter, and that the claim was 
therefore, well within the period prescribed. [p. 721, 
col. 2; p. 722, col. 1.] , 

Appeal from an order of the High Court, 
Calcutta, dated the 8th November, 1926, 
affirming an order by the said High Court 
inits Original Jurisdiction on the 19th 
April, 1926, and dismissing the appellants’ 
application to have an award set aside. 
and taken off the file. 


The material facts of the case are eet. 
out in their Lordships’ judgment. The - 


. previous stage of the case before the . 
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Privy Council is reported as70 Ind. .Cas. 
777. 

FACTS.—On the 3rd March, 1926, the 
opinion ofthe Court on the questions 
propounded by the arbitrators in their 

award, was delivered by Sanderson, C. J. 
and Rankin, J., and the same was,added to 
and formed part of the award. 

The opinion of the learned Judges was 
(1) that the defence oflimitation could be 
raised in the matter in question; (2) that 
in the circumstances of the case the res- 
pondents’ claim was notin fact barred by 
limitation. 

. The reasons given for the opinion may 
he summarised as follows:— 

On question (1): That though the Indian 
Limitation Act does not in terms apply te 


arbitration proceedings, it must be pre-: 


sumed that the parties to a submission to 
arbitration intend, unless they express 
. themselves to the contrary, that their 
rights in the arbitration shall be the same 
as if they were being investigated by a 
Court of Law. Thatin the submission to 
arbitration in the present case, no contrary 


intention was expressed and that, there-- 


fore, the defence as to limitation was open 
to the appellant. 

Un question (2): That the respondents’ 
claim was not a new claim, that in respect 
thereof they claimed arbitration in July, 
1915, which was within the time allowed 
by the Law of Limitation goveraing suits, 


that the first arbitration was infructuous | 
jurisdiction in Mr.: 


because of want of 
Singleton as sole arbitrator, that the 
second arbitration before Messrs. Dredge 
and Henderson was in the natureof a 
trial de novo of the same claim, 
therefore, the respondents’ claim was not 
barred by limitation. ° 

“On the 30th March, 1926, the appellants 
filed on the Original Side of the High 
Court at Oalcutta the petition out of 
which the present appeal to the Privy 
Council arose. The petition set out that 
the learned Chief Justice and Rankin, J., 
had delivered their opinion, on the ques- 
tions submitted to them and had ordered 
that sueh opinions should be added to 
and form partof the award. The peti- 
tion submitted that the award was bad 
and should be set aside inasmuch as 
there was an error patent on the face of 
the award and the award was otherwise 
invalid and inoperative. 

This petition was dismissed by Buckland, 
J.,onthe 19th April, 1926. The learned 
Judge stated 1n his order:— 
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“The object of the application is to 
secure anorder that the award made by 
the arbitrators may be taken off the file. 
The ground, stated shortly, is that the 
award is bad by reason of an error of law 
onthe face of it. The arbitrators pro- 
pounded certain questions for the opinion 
of the Court. The opinion of the Court 


.88 to such questions was delivered 
by the learned Ohief Justice and: my 
learned brother Mr. Justice Rankin 


on the 3rd March, 1926, and they directed 
that their opinion on the special case 
should be added to and form part of the 
award. In so-faras such opinion forms 
a part of the award itis not appealable - 
butitis contended that it amounts to an 
errorin law on the face of the award. 
Consequently I am invited to hold that 
such opinion is wrong and that there is 
an error in law on the face of the award 
which should result in this award being 
set aside. Whetherl should accept such 
opinion or whetherI should not accept 
itand hold that the contention of the 
applicantis correct, the result will be that 
in either case there will be an appealable 
order which will enable the matter to be 
taken by successive stages to the- highest 
tribunal to which the parties have access. 
Learned Counsel has frankly stated that 
this is the position and in the circumstances 
he has rightly anticipated that, though 
the opinion of my learned brothers is open 
to review before this Court in the cir- 
cumstances in which the matter is now 
brought forward, I should not be pre- 
pared to doso, and in the circumstances, 
therefore, the only course to pursue is to 
dismiss this application "with costs”. 
From the order of Buckland, J., dated 


the 19th April, 1926, the ar pellant appealed 


tothe High Court at Oaleutta in its 
Civil Appellate Jurisdiction. The appeal 
was heard before Rankin, C. J., and Ghose, 
J., who on the 8th November, 1926, dismiss- 
edthe appeal, The judgment of their 


‘Lordships was delivered by Rankin, O. J., 


andthe material portion of it is as fol- 
lows:— 

“This appeal comes before us quite 
formally. It appears that. on the 3rd 
Mareb, 1926, & Division Bench of this 
Court presided over bythe then Chief 
Justice decided certain points of law 
which had been stated for the opinion of 
the Ceurt by arbitrators under the pro-. 
visions ofthe Indian Arbitration Act....... 
Thereupon the opinion of the Court by a 
proeess to be found in the Indian Arbitra- 
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tion Act and in our Rules became part of 
the award, and the effective award was 
based upen the. opinion of the Court as 
therein expressed. The present appellants 
had been desirous to take the questions 
which were then decided to His Majesty 
in Oouncil for a further opinion, but it 
was ruled against jhem that an appeal 
did notlieto the Privy Council from a 
mere opinion of this Court on a case stated 
by arbitrators. Accordingly the present 
appellants moved the learned Judge of 
the Court below (Buckland, J.) to set aside 
the award onthe ground that it disclosed 


errors of law on the face of it, the reason- ` 


ing being that the judgment of this Court 
upon which it (i.e. the award) was based 
was wrong in law, and it being manifest 
that the award was based upon that 
judgment, the award itself could be get 
aside on the merits as disclosing an error 
of law on the face of it.. The learned 
Judge (Buckland, J.,) not unnaturally felt 
himself bound by the opinion of the 
Division Bench and wasnot prepared to 
interfere on the footing that the Division 
Bench took an erroneous view. The 
appeal now comes before usas another 
Division Bench co-ordinate with the one 
which really tried out these points. Mr. 
S M. Bose for the appellants very pro- 
perly states that he does not expect that 
this Court should revisethe opinion of 
the Division Bench which has already 
dealt withthe matter. It is necessary, 
however, that he should come to us on 
his way tothe Privy Council, and though 
that appears to be a perfectly correct 
course the appeal must be dismissed with 
costs”, 

From the said appellate order of the 
High Court, dated the 8th November, 1926, 
the present appeal was preferred to His 
Majesty in Council. . 

Messrs. DeGruyther, K.C. and Wallach, 
fer the Appellants. | 

Messrs. Dunne, K. C., and Hyam, for the 
Respondents. - 

tMr. DeGruyther K. C. contended that the 
plaintifi-respondent’s claim was barred by 
limitation. | : 

[Losp AT&kIN)— The arbitration clause 
did not make arbitration a condition pre- 
cedent, but as under the English Statute it 
merely gave power to apply to the Court for 
stay of proceedings]. 

[Siz Joun Watris:—If the period i$ ex- 
tended under s. 14 of the Limitation Aet, 
the present claim would bein time, as 
the respondents had three years for the suit. 
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Under the Limitation  Aet,the time for 
a suit runs from date of breach of contract. 
a rule obviously applies to arbitra- 
tion]. ; 

{Siz Jonn WaLLis:—The procedure is 
that you apply to file the award in Court, 
and that operates as a decree]. - 

[Loro Arxin:—-Under the English pro- 
cedare, whena special caseis stated, the 
order thereon is unappealable]. 

(Sır Jonn WaLLis:— Generally speaking, 
the Indian Arbitration Act follows the 
nga Aet]. 

{dord  ATktN:— What happens in this 
country is, that on an advisory case the 
Oourt pronounces its opinion, which can- 
noue Pd ga e It is incorporated 
in the award, whieh is then eith 
bad on the face of it]. oso 

Bir Joun WaLLis refers to 8.10 of the 
Indian Arbitration Aet as regards a special 
case], 

Loen Satvzsen:—Why does s.3of the 
Limitation Act not apply? It refers to *ap- 
eod ROM 

ORD ATKIN:— We had this questi 
other day; (Shri Prakash Singh a alaaa 
Bank Ltd., {1)) decided;on 23rd November 
1928). The Limitation Act refers to certain 
applications to Oourts,and to all applications 
whatsoever’, 

The period of limitation is 
under Art. 115, Limitation Act. 


[Lorp SarLvEsEN refers to the jude- 
ment of Sanderson, O. J.,, in the Cont te. 
low and observes that the learned Ohief 
Justice does not deal with the question 
whether you can exclude the period of 
abortive proceedings]. 

[Loxp ATKIN:—Of eourse it is not neces- 
sary to consider the question of exclusion 
of the period if you treat the present arbi- 
tration proceedings asa continuation of 
the previous proceedings], 


[Sig Joan Wattis:—It cannot be said 
that limftation stops running for a suit 


three years 


‘because you have referred to arbitra. 


tion. p might go on arbitrating for 10 
years]. : 

[Siz Joun Wattis:—The High Court 
treat the second arbitration as identical 
with the previous one; all one arbitra- 
tion]. Dude 

Mr. DeGruyther K. C.refers to B 
of Trade v. Cayzer, Irvine & Co. (2), iid 


(1) 114 Ind. Cas. 581; A. I. R. 1929 P. C. 18; 
161; 43 O, W, N. 267; 31 Bom, L. R. 289 oy ce 
. (2) (1927) A. O. 610; 96 L, J, K. B. 


872; 
419; T1 S. J, 660; 43 T. L, R,625; 28,L] L, RH n 
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‘{Sre Jons WaLLIs:—In the present case, 
what the Privy Council on the former 
occasion did was, it said that the award 
was bad and simply left the matter there 
and made no other order]. E 

[Lord ATKIN:—4Às a rule, in dealing with 
arbitrations, Courts lean towards support- 
ing a submission]. 

[Sir Jogy Wanris:;—Could the parties 
goto Court after this agreement to refer? 
The defendant could apply for stay}. 

Mr. DeGruyther cites 8. 19 of the Indian 
Arbitration Act. 


[Siz Jonin Wattis:—It is a discretion ef 


the Court under that section]. 

{Lorp Atxin:—The section follows very 
closely the terms of s. 4 of our English Act], 

{Lorp Satvesen:—A claim becomes 
barred and unenforceable unless it is pro- 
secuted in due time}. 

Mr. DeGruyther cites Russell on Arbitra- 
tion, llth Edition, page 394, under the head- 
ing “All legal defences available”, and Ine 
An Arbitration betweenthe Astley & Tyldesley 
Coal Co. and the Tyldeley Coal Co. (3). 


[Loro AiKin:—We should like to hear 


arguments on 8. 14of the Limitation Aet]. 

[Str Joun  WaLLIs refers to Lord 
Phillimore's judgment in Cayzer’s case (2).) 

[LoD SaLvsSEN:—Suppose, instead of 
an arbitration, there was first a suit, which 
was thrown out on à technical point, and 
the plaintif then brought a second suit, 
precisely on the same ground, but after 
curing the defect, could he not claim to 
deduct the period of the first suit. | 

Yes, sae 8, 14, Limitation Act. 

[Sir Jons Wattts:—In India we have to 


administer justice, equity and good con- 


science, and it may be that by analógy the 
Limitation Act would apply to arbitration 
proceedings]. : 


(Logo SaLvzsEN refers to s. 14, and 
observes that the words “another civil 
proceeding” seem to include-arbitration 


proceeding. It isacivil proceeding certainly]. 

Under s. 14, the plaintiff must be the 
same; Refersto Explanation 11 to the section. 

(Sie Jonn Watuis:—Hxplanations are 
often inserted to explain the obvious. It 
does not follow that the law would not 
have been the same ifthe Explanation was 
not there}. 

[Siz Joan Wattis:—You cannot apply 
the wording ofs. 14 literally to arbitra- 
tion, as it deals only with "suits". All yow 
can dois to extract from the section some 
principle which may apply to arbitration]. 

; (3) (1899) 68 L. J. Q, B. 252; 80 L.T, 116; 15 T. L, R. 
54. CK a S E 
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I submit that s. 14 does not apply to^ 
arbitration either in terms or by analogy. ^ 
Mr. Dunne, K. C. replies: The Limitation 
Act, proprio vigore, does not apply to 
arbitration proceedings. ‘The Act only. 
applies to suits in Court. The Act as such 
does not apply to arbitration at all, : 
[SIr Jons Watts: Article 115 would ` 


apply toa suit far breach of contract. It^ 

gives a period of three years]. ; 
[Loep SaLvEsEN refers to s. 3 of the 

Limitation Aet]. 2 
That section refers to suits. The ques- 


tion is, whether the arbitrator has also 
to see whether the claim is barred. See 
s. 28 of the Limitation Act which bars not ` 
only the remedy but also the right in: 
certain cases. It is expressly provided ` 
under s. 61 of the Indian Oontract Act that 
yotido not lose your right in respect of 
barred debts. : 

[Lor ATKIN:— That is, of course, the: 
English Law too. Only the remedy is 
barred, and not the right). : 

[Logd Argin:—Section 3 of the Indian. 
Limitation Act says that the suit must. 
be dismissed, although limitation has not 
beenset up as a defence. In England, 
however, limitation must be pleaded.] 

- That isso. In one case, the Judicial’ 
Committee gave effect to the plea of limita-: 
tion set up for the first time before the 
Board and dismissed the suit, although: 
limitation was not pleaded. l 

[Lorp ATKin:—In personal actions, you 
do not lose your right, but only the remedy, 
by reason of lapse of time}. | 

[LorD ArKIN:—In an action of  eject-: 
ment in Indis, where the rightful owner is: 
dispossessed, the wrong-doer, after the; 
requisite period, acquires a title]. . 

In India there are two systems of arbitra- 
tion. Whenasuit is brought, it can be 
referred to arbitration if the parties so 
desire, er there may be no suit filed, but. 
the parties refer to arbitration, and then: 
apply to the Court to have the submission 
or the award filed. ; ` 

fS1e Jons WaLLIs:—Under the Arbitra- 
tion Act, is there a power to file the award ` 
in Ooyrt]. 

Yes, refers to 8. 15 of the Act, ; 

{Sir Joun WarLrs:— Thes. 15 says that the: 
award is enforceable as if it weré a decree]. ^ 

| Lor» SaLvESEN:—You musi invoke the: 
jurisdiction of the Court in order to en-^ 
force*the award]. 

[Lorp Arxin:—I dg not think it was in- 
tended by the Arbitration Act to leave the 
Court altogether out of consideration ], 
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r pa ÁTKIN:—When parties go to 
arbitration, it must be presumed that 
they go to dispute on living claims and not 
on dead ones] : 

No period of limitation applies to arbitra- 
tion. The decision in Astley's case (3), is 
.elearly distinguishable. 

- {81x Jons WarLIs:—In the present case, 
the submission does not apparently provide 
that the defence of limitation would not be 
open to the parties]. 

The parties have chosen a tribunal 
:Which is not to deal withthe claim on the 
same footing as it would be dealt with in 
:& Court of Law. ) 

... (Loxp SALYESEN;—Is it the case under the 

Indian Law that arbitrators arefinal judges 
of fact and law ?) E 

Yes. 
~ [Lorn Arxin:—Subject to there being no 
"error apparent on the face of the award. It 
is similar in the English Law]. 

(Lorp SaLvESEN :— That'shows that arbi- 
‘trators are not absolutely final judges on 
matters of law ; you cannot exclude the 

Oourt in controlling arbitrators in certain 
‘matters, including questions of law]. 

[Lorp SaLvssEN :—Is there any case when 
an arbitrator is competent to go in the face 
of a Statute of Limitation ?| 

Mr. Dunne K. C. Now argues on s. 14 of 
the Limitation Act. It cannot be applied 
literally but only on principle. It would 
‘be gressly inequitable not to. apply the 
principle of s. 14 to the present case. 

(Lorp Arkin :—There area great many 
‘things which are equitable, but which are 
nevertheless not in the Act of Parliament. ] 

‘(Lorn SaLvESEN :—If the Limitation Act 

is to apply to arbitration, on principle, I 

do not see why you cannot also import into 

it the principle underlying s. 14]. 

[Log» SanvESEN:—There is no provision 
corresponding to e. 14 in our English Sta- 
‘tute of Limitation]. : 

; [Lorn SanvesEN :—It is very difficult to 
hold that the second proceedings were a 
continuation of the old.ones. They were 
entirely new arbitration proceedings. 

;. [Sir Joan Wautis:—The opinion of 

Sanderson, O. ` J., and Rankin, J., on the 
Special case is, in pointof law, a part of the 
award, and, therefore, any error in the opi-* 
nion is an error on the face of the award]. 

- [Lord ATKIN :—Yes:—That question was 
decided in case* which went up ultimately 
òn appeal to the Houge of Lords]. 


*[His Lordship was apparently referring to British 
Westinghouse Electric and Manufacturing Co., v. 
Underground Electrie Rys.—(1912) A. O. 673; 81. L.J, 
KYB, 1132; 107 L: T, 225; $6 S, J. 734~—x, 7. Bi] E 
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' [Lorn Argın :—There is no appeal from 
the award. The remedy isto apply to set 


aside the award for error on the face of ib, ; 


or for misconduct, etc.) . 
In re Jones and Carter's Arbitration (4) 
referred to, 

[Lorp'SaLvEsEN :—No award can be en- 
forced except by proceedings in Court. In 
this case you have to get it filed. It is 
nevertheless. an application to -the 
Court. When the Court is faced with 
an application of that kind, it clearly 
sows that the arbitrator cannot override 
limitation, specially when there is an ex- 
press provision in the Indian Limitation 
Act that the Courts are to give effect to 
limitation, though not pleaded.] 

(Loup AT&1IN:— The arbitrator must treat 
the matter as if it were in a Court of Law, 
and give effect to the Limitation Act). 

Mr, Dunne demurs to the proposition that 

anarbitrator is to put himself in the position 
of a Court of Law |. . : 
': [Lord ArxiN:—In an English arbitra- 
tion, if the arbitrator was going to ignore, 
for instance, the Statute of Frauds, you 
could compel him to state a special case. ] 

Mr. DeGruyther,K. C., replies—The special 
ease here was made apart of the award, 

. Refers to Lord Dunedin's judgment in 
Champsey Bhara's case (5) as to what consti- 
tutes an error on the faceof the award. __ 

LLosD SALvESEN :—There, the Board did 
not set aside the award). 


On principle, the arbitrator must take ` 


notice of the Statute of Limitation. . 
[Sır Joan Warris:—Do you say there is 

some implied term in the Submission fto 

-that effect ? | : . 
(Sir Jonn WaLnLi8:-e«It is obvious that 


this. casê is not covered by the literal terms 


of s.14 of the Limitation Act. The arbi- 
‘trator is a sort of Court. The Act does not 
apply expressly to arbitration. It applies 


only by analogy]. Ne 
[Lorp SarvEssEN :—In arbitration, 
cannot appeal]. 


JUDGMENT, 

Lord Salvesen.—This is an appeal 
from an order of the High ourt of Judica- 
ture at Fort Willam in Bengal, dated the 
8th November, 1926, which on. appeal 

confirmed an order passed by the said High 


(4) (1922) 3 Oh. 599; 91 L, J. Oh. 824; 127 -L, T. 622; 
66 S. J, 611; 38 T. L.R 779. 

(8) 73 Ind. Cas. 436; 47 B. 578; 4& M. L. J. 708; 25 
Bom. L. R. 588; A. I. R. 1923 P. O. 66; (1923) M: W.N. 


you 


- 596; 33 M. L. T. 419; 28 O. W. N.397; 30 L A. 324; 


(1923). A. C. 483; 92 L. J. P. C. 163; 129 L. T.166; 39 T. 
L. R. 285; 38 O, L. J. 130; L, R, 4 All. (P, O.) 99 (P: C.) 
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Court in its Original Jurisdiction on the 
19th April, 1926, and dismissed the appel- 
lants' application to have an award set 
agide and taken off the file. 

The material facts which are not in 
dispute have been so fully set forth in the 
judgment now under - review that the 
barest summary is all that is required to 
raise the two questions of law on which their 
Lordships have to decide. Under various 
contracts between the 16th September, 
1913, and the 2nd March, 1914, the appel- 
lants sold to the respondents certain 
quantities of jute. The contracts wereall in 
a form approved by the Calcutta Baled 
Jute Trade Association and contained an 
' arbitration clause such as is usual in 
mercantile contracts at the present day. 
The reference is in the widest form and 
submits to arbitration “any disputes arising 
out of or in any way relating to this 
contract or to its construction or fulfilment 
between the parties hereto and whether 
arising before or after the date of expira- 
tion of this contract.” The clause also 
imports the rules and by-laws ofthe Associa- 
tion which provide machinery for carrying 
out the reference in the event of one of 
the parties failing to appoint an arbitrator 
within 48 hours after having been called 
upon to do so. 

As the respective deliveries of jute sold 
under the contracts were made, questions 
arose as to the quality of the goods 
'" supplied by the appellants and the res- 
pondents had to submit to large deduc- 
tions in respect of alleged inferiortiy ‘of 
. quality. The cause of action arose at 
different times, but itis not mA&terial to 
consider the exact dates as the respondents 
showed due diligence in making their 
claims, for these were formulated in July, 
1915, when a demand for compensation for 
breach of contract was made on the-ap- 
pellants, who refused to consider same. 

On the 15th July, 1915, the réspondents 
appointed an arbitrator to act on their 
behalf and called upon the appellants to 
appoint an arbitrator on their behalf, 
which after some delay they didin Decem- 
ber, 1915. The appellants were, however, 
obviously not anxious that the arbitration 
should be proceeded with, and they 
endeavoured to obtain delay in every way 
that wasopen to them. Their arbitrator, 
Babu Gossain, refused to mest with the 
respondents’ arbitrator, Mr. Allen, and 
ultimately, Mr. Allen retired from the 
reference on the 7th March, 1916, and Mr. 
Singleton was appointed as arbitrator on 
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behalf of respondents in his place. The 
latter was equally unsuccessful in his 
efforts to get Babu Gossain to meet him, and 
after many excuses the latter on 30th July, 
. 1916, withdrew from the matter. Onthez7th 
July, 1916, the respondents wrote to the 
appellants a letter, referring to the retire- 
ment of Babu Gossain, and adding “we, 
therefore, callupon you to appoint an 
arbitrator to act on your behalf in the 
place of Babu Gossain within 48 hours, 
failing which we shallapply to the Baled 
Jute Association to make an appointment 
on your behalf in accordanee with Bys- 
Law 15 of the Association.” To this letter 
the appellants replied on the  3lst July as 
follows:— 


V The time limit under the Indian Arbitra- 
tion Act is over, and we regret that we 
cannot agree to further extension of time. 
Regarding your suggestion that you will 
ask the Ohairman of the Association to 
appoint an arbitrator, we beg to point out 
that the Ohairman has no authority to 
override the provision of theIndian Arbitra- 
tion Act. Further, we hold that the 
dispute to settle which this arbitration 
was agreed upon does not come under the 
terms of the Allied Baled Jute Association 
Qontract so the Chairman cannot exercise 
his right under the contract.” . 


To this letter the respondents replied 
rejecting the contentions of the appellants 
and calling upon them to appoint an 
‘arbitrator to act on their behalf within 
seven clear days from the date of 
their letter in default of which they 
stated that they would appoint their 
own arbitrator as sole arbitrator in the 
-reference in accordance with the provisions 
of the Indian Arbitration Act,s.9(b). As 
the appellants made no further appointment, 
the respondents appointed Mr. Singleton to 
act as sole arbitrator, which he accordingly 
did, and in the end made an award of 
Rs, 68,574. His award, which was dated 
28th September, 1916, was duly filed and 
a warrant was issued directing the sheriff 
to levy the amounts awarded by seizure of 
the appellants’ goods, and “this was done. 

The appellants thereafter, on the 8th Janu- 
eary, 1917, brought a suit fora declaration 
that Mr. Singleton's awards were void and ~~ 
inoperative on the ground that his appoint- 
mefit as sole arbitrator was illegal. : 

On 7th April, 1920, the Judge of the first 
instance upheld the award, but on appeal 
to the High Oourt at Fort William this 
judgment was reversed and an appeal: 

aioe SEE ne 
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taken by the present respondents to the 
Privy Couneil was dismissed. 

These proceedings occupied a consider- 
able time, It was not until. 13th December, 
1920, that the decision of the High Oourt 
was pronounced and the decision of the 
Judicial Committee of the Privy Council 
was only issued on the 20th July, 1922. Tak- 
ing either of these dates, much more than 
three years had elapsed from the date when 
the cause of action had arisen. On the 13th 
December, 1922, the respondents again 

. demanded from the appellants the amount 
which they claimed under the 11 contracts, 
and on the 28th Desember appointed Mr. 
W. G. Dredge as arbitrator. The appellants 
declined to appoint an arbitrator on the 
grounds thatthe alleged claims were barr- 
ed by limitation. On the 16th March the 
Chairman of the Baled Jute Association 
nominated Mr. D. S. Henderson to act as 
arbitrator with Mr. Dredge. Theappellants 
thereupon on the 10th April, 1223, applied 
tothe High Oourt for an order reviewing 
the various submissions to arbitration, 
After sundry procedure a consent order 
was made on the 15th August, 1923, that the 
matter in dispute be referred to the arbitra- 
tion of the two arbitrators appointed to 
“ deal with the matter and to make their 
award in the said reference and at the same 
time to state a special 
opinion of this Court (the High Court) on 
the legal question of whether the defence 
of limitation can be raised in these matters 
and if so whether the claim is barred." 
` The arbitrators having awardeda sum 
of Ra. 98,258 11 3 stated a case in accord- 
ance with the High Court's order. This was 
decided on the 3rd March, 1926. The High 
Court held that the arbitration proceedings 
had been in fact instituted on the 15th 
July, 1915, and, therefore, within the 
period of three years prescribed by the 
Limitation Act. It is from this order that 
the appeal has now been brought. 

The first question of law which arises is 
the important general one, whether the 
Indian. Limitation Act, 1908, applies to ar- 
bitration proceedings. The relevant sestion 
of that Act is s. 3—' Subject to the provi- 
sions contained in ss. 4 to 25 (inclusive,) every 
suit instituted,. appeal preferred and ap, 

plieation made after.the period of limitation 

prescribed therefor by the First Schedule 
shall be dismissed, although limitation 
has not been set up asa defence." ." 

"Their Lordships wfll consider subse- 
quently what effect, if any, is to be given 
toss,4to 25, butitis admitted that Art, 
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ease for the . 


. 119 
115 of the First Schedule is that which ap 


plies to the subject-matter of the present 
suit. It is expressed as follows:— For 


‘compensation for.the breach of any con- 


tract, express or implied, not in writing 
registered and not herein specially provided 


- for," and the period of limitation is three 


years. 

It will beobserved that 8.3 has in view 
primarily suits, appeals and applieations 
made in the Law Oourts and makes no 
reference to arbitration proceedings. Their 
Lordships were not referred to any case 
deeided in India as to whether this clause 
can be extended by analogy to arbitration 
proceedings, but similar language is em- 
ployed in the English Statute of Limita- 


. tions, and the question has been considered 


and decided in one case in England. This 
is the case of In re :An Arbitration between 
the Astley and Tyldesley Coal Co, and the 
Tyldesley Coal Co, (3). In that case it was 
held by the Divisional Court consisting of 
Bruce and Ridley, JJ., that “a submission 
to arbitration doesnot per se exclude the 
right of either party to raise the defence of 
the Statute of Limitations; but ifit be intend- 
ed to exclude such a defence, an express 
term to that effect must be imported into 
the agreement of submission.” . In his 
judgment Bruce, J., said :— 

* There-is nothing in the submission to 


_take away the right of the Tyldesley 


Co., to raise any defence in relation to their 
liability to damages. It seems to me un- 
reasonable that parties to & submission 
should be precluded from raising the de- 
fencejofsthe Statute of Limitations, unless a 
provisión to that effect be drawn up and 
embodied in the submigsion.” 

Previous to that decision there had been 
general statements in other cases which lay 
down more clearly the principle upon 
which the decision must be taken to have 
proceeded, In Aubert v. Maze (6) Chambre, 
J.,said: ^ There is no doubt that an arbi- 
trator is bound by the rules of law like every 
other Judge," and in Jager v. Tolme (7) 
the Judge said: “ the Council (that was the 
Oouneil of the London Produce Olearing 
House) are to give a decision—they are to 


decide and in the absence of fuller and 


wider powers expressly given that means 
to decide according to the legal rights of the 
parties." The decision in T'yldesley's case (3) 


(6) (1801) 2 Bos, & P, 871 at p. 375; 5. R, R. 624; 126 
E. R. 1333 . 


(7) (1916) 1 X, B.939at p. 953; 85 L, J, K, B, 1116] - 
114 L. T, 647; 33 T. L, R, 291, : 
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"Tyldesiy's case (3) Although the Limita- 
tion Act does not in terms apply to arbitra- 
-~ tions, they think that in mercantile refer- 
ences ofthe kind in question it-isan implied 
term of the contract that the arbitrator must 
decide the dispute according to the exist- 
ing law of contract, and that every defence 
- which would have been open in a Court of 
Law can be equally proponed for the arbit- 
. Tator’s decision unless the parties have agre- 
. ed (which is notsuggested here) to exclude 
that defence. Were it otherwise a claim for 
breach of a contract containing a reference 
clause could be brought at any time, it 
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` = was ‘cited in a recent case that cam 

. before the King’s Bench Division, Cayzer 

| Irvine.& Co. v. Board of Trade (8). In the 

- course of his judgment, Rowlatt, J., before 

" whom the case first came, said that: 
. "The Statute of Limitations (21 Jac., I 
. €, 16) does not in terms apply to arbi- 
trations. [t does not affect the debt. It 

x only limits the remedy, and, therefore, it 

. t$ seems to methat in an arbitration it is a 
- question of construction whether the sub- 
*, mission requires the arbitrator to follow the 

< analogy ‘of the Statute.” In the Courte of 

: Appeal Lord Hanworth, M. R., found it 


^ unnecessary to consider this question, which 
-as he observed involved the point whether 
> Tyldesley’s case (3), was correctly 
. decided. Scrutton, L. J., reserved to him- 
: self liberty to consider "when the case 
: arises whether it was rightly decided” and 
< Romer, J., also. reserved his opinion upon 
. that point. The case was taken to the 
“House of Lords and is reported in Board 
of Trade v. Cayzer, Irvive & Co., (2). Vis- 
' count Cave in giving judgment, said;— 
. “My Lords, I am far from wishing to 
- throw doubt upon the view which has been 
: commonly held, and which was’ affirmed 
.by. the decision of a Divisional Court in 
.the.case of In re An Arbitration between 
the Astley & Tyldesley Coal Co, and the 
Tyldesley Coal Co. (3), that an arbitrator act- 


ing under an ordinary submission to arbi-, 


‘tration is bound to give effect to all legal 
-defences, including a defence under any 
. Statute of Limitation. A decision against 
- that view might seriously prejudice the 
practice of referring disputes to .arbitra- 
tion and, while I am unwilling “to pro- 
nounce a final opinion upon a ~ question 
:which does not really arise in this case, I 
certainly say nothing which is adverse to 
.the view to which I have referred." 
.. None of the other Judges who took part 
in the decision of that case found it neces- 
-Bary to express any definite opinion upon 
the point, although for the purposes ofthe 
decision they were content to assume it, 
Sueh being the state of the authorities 
(the paucity of which may be explained by 
-the fact that where contracts contain an 
‘arbitration .clause the parties usually con- 
-template that their dispute will be dis- 
posed of), their Lordships are of opinion 
{hat the law was correctly laid down in 


* (n d92n LK, B, 200 (98 L. J.. KB, 100,7. 


.might be 20 or 30 years after the cause of 


action had arisen although the Legislature 
has prescribed a limit of three years forthe 
enforcement of such a claim in any ap- 
plication that might be madeto the Law 
Courts. 

Their Lordships are accordingly of opin- - 
ion that the first question of law must be 
answered in the affirmative. 

The next question which arises is whether 
limitation applies in the present case so 
-as to bar the claim of the respondents under 
the award whichthey have obtained, The 
Judges of the High Oourt held that the 
‘arbitration proceedings which resulted in 
the award now under cosideration were 
in effect a merecontinuation of the former 
proceedings which had been instituted on 
the 15th July, 1915, but which proved abor- 
tive through want of jurisdiction of the 
‘arbitrator appointed. Their Lordships are 
unable to agree inthis view. They think 
that these proceedings came to an end. 
"with the decision of the single arbitrator 
whose award was ultimately set aside and 
that the proceedings instituted at later date 
after the decision in the Privy Council 
had been announced cannot be regarded 
as a mere continuation of the first pro- 
ceedings. It is quite clear that where a 
suit has been instituted in a Court which 
is found to have no jurisdiction and it 
is found necessary to raise a second suit 
in a Oourt of proper jurisdiction the second 
suit cannot be regarded as-a continua- 
tion, of.the first even though the subject- 
matter and the parties téthe suits were 
identical. The hardships that might arise 
«in such a case have, however, been express-- 
ly provided for by the sections to which 
reference will now be made, 

e " 

The Indian Limjtation Act, unlike the 
corresponding English Act, contains an 
"elaborate Code of provisions. which deal, 
inter alia with the mode of computing 
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the period of limitation prescribed for any 
suit, etc., and also with the exclusion from 
the period of limitation of time which 
has been occupied in legal proceedings. 
The clause specially founded on s. 14 (1), is 
as follows:— 

"In computing the period of limitation 
prescribed for any suit the time during 
which the plaintiff has been prosecuting 
with due diligence another ‘civil proceed- 
ing whether in a Court of first instance 
or-in a Court of Appeal, against the defend- 
ant shall be excluded where the proceeding 
is founded upon the same cause of action 
and is prosecuted in good faith in a Court 
which from defect of jurisdiction or other 


cause ofa like nature is unable to enter- 


tain it.” 

There is a similar provision as to “appli- 
cations” and appended to the section there 
is this Explanation: — 

"For the purposes of this section a plaint- 
iff or an appellant resisting an appeal 
shall be deemed to be prosecuting a pro- 
ceeding”. 


It may be assumed that it had been 


ascertained before these provisions were ` 


formulated: that there was a serious risk 
of injustice arising if the period of limi- 
tation which is in many cases shorter than 
in England should be too strictly applied. 
In Indian litigation it is consistent with 
the experience of their Lordships that the 
time necessary for the decision in a suit 
may be of much longer duration than one 
is accustomed to in the Courts of Great 


Britain. Hence the necessity for some. 


provision to protect a bona fide plaintiff 


from the consequences of some mistake: 
which had been made by his advisers in: 


prosecuting his claim. 

Holding asthey did that the proceed- 
ings before the second arbitrators were 
merely a continuance of the first arbitration 
it became unnecessary for the learned 
Judges of the High Court to deal with the 
question. It had, however, been dealt with 


by Greaves, J.,in the application which- 


the appellants made to revoke the submis- 
sion to the arbitrators and to restrain the 
present respondents from taking arbitra- 
tion proceedings thereunder. He said:— 

“It remains for me to -decide whether in 
computing the period of limitation the 
time 


occupied in prosecuting the 
‘proceedings above referred to is to 
be excluded. It is urged “that 


having regard to the woraing of s. 14 of. the 
Limitation Act this section cannot apply. 
This argument however does not seem to 
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me to be well founded. If limitation, as I 
think it does, applies in arbitration pro- 
ceedings, thelaw of limitation applicable 
is that laid down in the Limitation Act, 
1908. which is expressed to apply to suits, 
appeals and certain applications to Courts. 
If, therefore, this Act is to be applied to 
arbitration proceedings notwithstanding 
the words above referred to, I see no reason 
why s. 14 of the Act should not apply. If 
it is said, that the wording of the section 
is not apposite to arbitration proceedings it 
could equally be said that the wording of 
tite Act itself is not'apposite. In my view, 
therefore,.............. enere nm in computing 
the period of limitation the time occupied 
in the proceedings which ended in the 
decision of the Judicial Committee is to be 
excluded.” | | 

Their Lordships arein agreement with 
the reasoning of the learned Judge. Arbitra- 
tions under the Indian Arbitration Act 
are not prosecited by filing suits and 
preferring appeals from the decrees in 
such suits, but by procuring awards and 
filing them in. Court and resisting applica- 
tions to set them aside: In their Lordships’ 
opinion the analogy of the Indian Limita- 
tion Act requires that an arbitrator should 
exclude the time spent in prosecuting in 
good faith the same claim before an arbi- 
trator who was without jurisdiction. The 
Limitation Act has no applieation in terma 
to arbitration proceedings and as Greaves, J., 


- has pointed out;if the words “suit institut- 


ed, appeal preferred, and applieation made" 
is. 3 are to be applied to arbitra- 
tion -proceedings it seems to follow that 
the same interpretation must be put upon 
them in s. 14, and that civil proceed- 
ingsin a Court must he held to cover civil 


_ proceedings- before arbitrators whom the 


parties have substituted for the 
Courts of Law. to be the Judges of the 
dispute between them. There is no ques- 
tion here that the respondents were 
prosecuting with due diligence their claim 
against the appellants and that thesecond 


. arbitration was-founded on the same cause 


of action and was prosecuted in good faith 
-before the previous arbitrator who from 
defect ofjurisdicton was found not com- 
petent to'exercisejurisdietion in ths matter. 
If the period in question during which 
the respondents’ claim was held up 
because of the proceeding instituted for the 
purpose of setting aside the first award and 
in obtaining final judgment on that ques- 
tion is excluded from the. period of 
limitation, there can be no doubt that the 
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respondents here were within the period 
prescribed. "The result is that the KN 
is avoided of there being a different period 
of limitation in certain cases where a 
_ dispute has been referred to arbitration 
from that which is applied to disputes 
s pes in the ordinary Courts. 
or these reasons their Lordships wi 
pod A ma ak that the e 
o be dismisse i 
E with costs to the 
K. J. R. Appeal dismissed 
Solicitors for the A Sos 
wW bee 6 Do. ppellants:—Messrs. 
olicitors for the Respo = 
Sanderson Lee & Co. aca 
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: PRIVY COUNCIL, 
APPBAL FxoM THE OALCOTTA HIGH Court. 
p : E 13, 1928. 

' Present :—Viscount Sumner, Lord Bl . 
burgh and Lord Warrington of Olpe. 
MAHOMED ALi MAMOOJEE— ` 
PLAINTIFF—A PPBLLANT 

WILLIAM STA] 
ANSFIELD 
GROSVENOR HARVEY AND OTHERS 
—DsErFiNDANTS—RESPONDRNTS. 


Practice —Pri il— ; 
CERE vy Council— Concurrent findinge—In- 


Where no errors inlaw ar i 
are no exceptional Greate DE wee ap gu 
parture from the ordinary rule, an appn io the 
Privy Council does not lie, impwgning the Sheni 
rent findings of fact ofthe Courts in Tadia (there 
being admissible evidence upon which such Ape 
Sara pe arriyed at), and accordingly any discussion 
193. col} s of those findings is Incompetent. [p. 


Appeal from a decree of the Hig 

of Judicature at Fort William i ein 
(Ohatterji and Rankin, JJ.); dated the 
ilth May, 1936, affirming a“ decree of 
wd reas its Original Jurisdiction 
ES an sdh dated the 17th February, 
Messrs. DeGruyth i 
de Anda yther and Raikes, for 

essrs, Lowndes, K. i 
sarda C.,and MacNair, for 
JUDGHENT Wd 

Viscount Sumner.— This i 
brought by an indorsee of E 
hwndies against a priorindorsee and the 
maker to recover the amount of them The 
maker pitina written statement but has 
taken no further part in the litigation, He 


MAHOMED ALT 9. WILLIAM BTANSFTELD GROSVENOR HARVEY. 
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is .owa bankrupt. The co-defendant set 
upa collateral parol agreement between 
himself and the plaintiff-appellant that 
hisliability should be dependent on the 
plaintiff's procuring the maker to give 
further security by way of mortgage for 
payment of the notes, a condition which 
bad not been performed. The admissibility 
of evidence ofsuch an agreement was then 
argued es a preliminary question and a 
having been given in the 
respondents’ favour, both on the admis- 
sibility and on the facts, it became 
necessary for the plaintiff to plead afresh. 
Nearly two years and a half thus passed. 
In the amended proceedings the plaintiff, 
while denying that any such agreement 
had been made, claimed to recover half 


. the amount of the hundies under it, while 


the defendant-indorser ineisted that the 
breach of the condition was such that the 
plaintiff could recover nothing atall. In 
the result the trial Judge found as fol- 
lows:— 1 

“T have already commented upon the 
plaintiff's evidence, and having had the 
opportunity of again hearing him in the 
witness-box Isee no reason to correct my 
previous observations as to the weight to 
be given to the evidence of Mamooji and 
Galstaun respectively, find as a fact 
that it was agreed that a second mortgage 
should be taken of the properties, other 
than the Free School Street property, 
whichthe defendant directed before he 
left for England in May, 1920, should 
be included, 1 also find it was agreed that 
the plaintiff should get such second 
mortgage executed and registered. No 
such mortgage was completed as required, 
and the party or parties liable upon the 
hundies will not obtain the benefit of it, 
as would otherwise have been the case. 
For this the plaintiff must be held res- 
ponsible—though the defendant has not 
succeeded in proving that in March, 1920, 
it was agreed, thatthe mortgage should be 
in their joint favour, in other respects he 
has established the agreement, of which 
particulars have been given.” 

The suit having been dismissed accord- 
ingly ae against the defendant, Mr, 
Galstaun, the plaintiff appealed. In the 
High Court on appeal both learned Judges 
affirmed the trial Judge's conclusion 
afd from their decision this appeal has 
been taken, Chatterjee, J., says:— 

“T do not see sufficient reasons for differ- 
ing from the fiadings of the learned Judge 
and accordingly hold that the eral agree- 
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first respondents (Wearne Brothers) are 
liable to reimburse the plaintiff appellant 
Company (Russa Engineering Works) all 
sums which the  plaintiffappellant Oom- 
pany may thereafter have paid, or shall 
pay to the landlord, Mr, Cowasji under the 


agreement for lease or any lease entered . 


into pursuant to the terms thereof". ' 

Messrs. Lowndes, K. C. and Preedy, for the 
Appellants. 

Messrs, Dunne, K. C. and Leach, for the 
Respondents. |. 5 

Mr. Lowndes, K. C.:—In India an agree- 
ment foralease has to be registered under 
the Indian Registration Aet. 

[Sie Jons WarLis:—Yes I see that it is re- 
gistered in the present case]. 

[Sir Jons WarLis:— Under the Transfer 
of Property Act, the Russa Engineering 
Works did not become equitable lessees]. ` 

Section 130, Transfer of Property» Act, 
referred to, as regards assignment ofaction- 
able claims. 

Under the Indian Law, you can have an 


assignment of a lease only under s. 130 of - 


the Act. The section was amended in 1300 
by Act Xi of 1900. . -: |^ 

[Sre JonN, WarLrs:— What is the actual 
position in India ofa person who enters 

- into possession under an agreement of 
lease, the lease being for a term which 
requires registration under the Transfer of 
Property Act? I think it is only aright to 
sue for specific performance]. 

Transfer of Property Act, s, 106, cited. 

(Sig Jons W.LL15:— When the Russa 
Engineering Works got into 
they had only a right to sue for specific per- 
formance]. 

[Sir Jonn WarLIs:—The Transfer of Pro- 

perty Act says that you can’t have a real 
lease without a registered instrument]. 
. [81e Joan WarLis;—The Russa Engi- 
neering Works, not being tenants under 
the Indian Law, went into possession, and 
so were moathly tenants]. i 

[Loep BrawESBU&Gu:— There is in this 
case no question of the liability of Russa 
Works to the héad lessor; the only question 
is whether they are entitled to be indemni- 

fied by Wearne Brothers. ` 

[Viscount DuneDIN:—When the, Russa 

"Works went jàto possession, they “had a 
right against Oowasjito enforce the agree- 
ment of lease: and so likewise, Cowasji had 
a similar right to enforce: the agreement 

-against them. | | 

Mr. Dunne. K. C.. replies: —Forde Motor 
Burma), Limited wasreally the Russa Works, 

-who-held all the shares but one, Wearne Bro- 
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thers were taking over from them the whold 
business, It included the letters (relating 
to the lease). They (Wearne Brothers) were 
taking over the business and also the leass 
of the premisesin which the. business was 
being conducted. 
Section 130 of the Transfer of Property 
Act has nothing whatever to do with: the 
ease. Itis confined to actionable’ claims 
“in debt” and has no application, to a case 
like the present. EXE 
[Str Jonn WarLIis refers to the: letter 
of 27th August, 1921, as being the assign- 
ment in writing within the meaning of 
8. 130]. 
° Nó;Lam not dealing with that. When 
the Transfer of Property Act was’ amended 
in 1960, they confineis. 130 to actionable 
claim in debt. They define it, and leave at 
large the assignment of other actionable 
claims. : 
[Siz Jons WaLris:—Yes. That is so. Sec 
a 130 only relates todebts and nothing 
else]: | .-- : 1 
In India; under the Registration, Act, they 
define a lease to include an agreement to 
lease. Questions have often arisen” whe- 
ther an agreement for lease requires -regis- 
tration; see Hementa Kumar Debi v. Midna- 
pore Zemindari Co. (1). i 
(Sır Joan Warris:—Has there been any 
alteration in the law since that decision?]  .' 
[Lowndes, K. C.:—Yes; the law since 
Hemanta Kumar Debi v. Midnapare Zemin- 
dari Co. (1) has been amended by registra- 
tion. . 
[Sre Joan WarLis:— We had better. be 
certain whether the Legislature has altered 
the law since the Board's decision.] 
‘Mr. Dunne, K. C. :—1 am not aware of any 
suchealteration. j 
Mr. Lowndes, K.C., interposing, observ- 
ed thit an Act with fetrospsctive operation 
had been passsd in India soon -after the 
decision of the Privy Councilin Hementa 
- Kumari’ case (L) but he was unable to give 
the reference then. < ; 
[Ste Jonn Warris:—Oan you . transfer a 
lease without 4 registered instrument? j- - 
| Viscount Donapin:—Does.a mere agree- 
ment, which has to be followed by- a léase, 
mean a demise? ] Dt s 
[Logo BrawsEBURGH:—In actual practice 
there is no difference between an: agreement 
for present demise and à demise]. d 
[Visooonr DUNEDIN refers to Lord Buck- 


(1) 53 Ind.-Cas. 534; 47 C. 485; 37 M; L. J. 523; l7 
A.L. J. 1117; 24 O. W, N.177; (1920) M. W N. 68. 
27 M. G. T. 42; LL D. W. 301; 46 L A. 210; 31 O L 7 
“293, 22 Bom, Lu R. 488 (P.0.). ^i cs € 
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master’s judgment in Hementa Kumari's 
case(1).] 


JUDGMENT. 

Lord Shaw.—This is an appeal from 
a decree of the High Court of Judicature 
at Rangoon in its appellate jurisdiction, 
dated the 22nd March, 1926, allowing an 
appeal by the respondents from the decree 
of that Court on the original side dated 
the 13th February, 1925. ^ 

The point in the appeal is whether the 
first respondents are entitled to claim 
indemnity from the appellants against the 
burden of a certain agreement of lease,® 
dated the 20th April, 1920, between one 
Cowasjee and the first respondents, The 
Russa Engineering Works, Limited. 

Tn the opinion of the Board the judgment 
of the Appeal Court is entirely correct. 

The brief narrative will show how the mat- 
ter stands. The agreement for lease was 
dated the 20th April, 1920. It was as stated 
from Oowasjee to the Russa Engineering 
Works, Limited, the first respondents to 
this Appeal. 'The form of the lease or 
proposed lease was in the schedule 
appended to the agreement. Briefly stated, 
it provided fora lease for 20 years from the 
lst September, 1920, of certain blocks suit- 
able for business premises in Rangoon, The 
rent was Rs. 1,000 during the first ten 

. years and Rs 1,500 during the remaining 
ten years. Part of the premises was that 
which is the subject of this appeal, namely, 
.the. premises in Judah Ezekiel Street, 
Rangoon. Then, the agreement for lease 
having been, as stated, dated the 20th 
April, on the 10th July, 1920, a Company 
called Ford Motors (Burma) was jncor- 
porated. This was done in pursuance of 
the Russa Engineeriag Company's desire 
to obtain the Ford agency for Burma. 
The Russa Oompany held all the shares 
of the Ford Motors (Burma), except one, 
and one of the  conditions' of the 
incorporation was that the Russa Company 
should make over the Judah Ezekiel 
. Street premises to the Ford Motors. As 
the trial Judge observed, the Russa 
Oompany faithfully carried out its bargain 
. aid made over the premises to the Ford 
Oompany. So matters stood for*abouta 
year. During thattime the Ford Motor 
Company developed the Judah Ezekiel 
Street property, making extensive alter- 
- ations, paying the rent to the landlords, 
and acting just as possessors with full 
title would have acted, but no assignment 
ef the agreement for lease of the property 
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was over in fact made‘ to the Ford Motor 
Company. ` 

Then on the 27th August, 1921, occurred 
the transaction of the following kind. 
The Managing Director of Wearne Brothers, 
the appellants, addressed a letter to the Ford 
Motors, Limited, stating that they “ were 
prepared to take over the Ford Motor 
Company as a going. concern on the 
following terms.” There follows the 
enumeration of the assets taken over, 
including spare parts, machinery, tools, 
etc., and item 8 is as follows :— 

“Judah Ezekiel Street property, lease 
for ten years, April 20th 1920, at Rs. 
1,000 per -month, anda further ten years 
at Rs, 1,500 a month.” There can be no 
reasonable doubt that this language was 
employed so as to take up all rights under 
the agreement for lease of the Judah 
Ezekiel Street property. It remains only 
to consider whether that bargain was 
complete. : 

It was argued for the appellants that . 
it was not, the reason being the following 
sentences occurring in the letter to Mr. 
Chidsey aftermentioned, of date 2nd 
September, 1921, acknowledging receipt of 
tbe offer, going over the various items and 
inter alia expressly confirming item No. 
8 and adding :—“We are sending a copy 
of this letter to Messrs. Wearne Brothers, 
Limited, Singapore. Their letter will be 
placed before the Company's Directors at 
their meeting on Tuesday next for con- 


_ sideration and approval with or without 


modification or refusal, as the case may 
be. We will let you know their decision 
in due course.” The state of Messrs, 
Wearne's information appears from a letter 
written by the Russa Engineering Company 
to Mr. Wearne on the 27th August, 1921, 
in which was enclosed a copy of the 
agreement for lease already mentioned. A 
further document bearing the same date, 
27th August, 1921, was a power. of-attorney 
granted by Wearne in favour of Mr. Jobn 
L. Chidsey, the first head of the power 
being “to negotiate for the purchase of 
and to purchase asa going concern the 
business now carried on in Rangoon under 
ihe name of The Ford Motors (Burma) 
Limited, or of any other brfsiness having 
the agency in Burma for Ford Motor 
Cars and of all or any of the assets 
thereof.” b 

These three documents would seem to 
full’ knowledge of the 
circumstances ‘of ihe purchase aid in 
particular at least the intention when 
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acquiring the shares of Ford Motors 
Limited to acquire the shares of a Company 
possessed not only of the business but 
the premises of Judah Ezekiel Street in 
which the business was for the time carried 
on and upon which the Russa Engineering 
Works -and Ford Motors had made large 
expenditure. ; "S 

The argument before the Board was 
however, that.the whole of this transaction 
was left in the air. It remained inchoate, 
so it is argued, for .this reason, that a 
promise was given that the proposal as 
interpreted in the above letter of the 2nd 
September, 1921, was to be submitted for 
consideration and approval by the Ruesa 
Engineering Company's Directors with an 
intimation “we will let you know. our 
decision in due course.” There, it was 
submitted, the matter was left, and .no 
intimation was sent of the kind required. 


This isan entira mistake in fact. On 
the 7th September, 1921, the following 
letter was written :— 


i *CO.rgoTTA, 7th September, 1921. 
“Messrs. Wga&NgE Beos , Ltd. 
"Singapore, F. M 8. 
“Dear Sirs, 
“Re Ford Motors (Burmah), Ltd. 


“This serves to inform you that at the 
' meeting of the Directors of this Company 
held in this office on Tuesday, the 6th 
instant, the correspondence between our-. 
selves was considered, and the following is 
entered in the minutes of the meeting. 

** Gonsidered correspondence with Messrs, 
Wearne Brothers, Ltd , who have made an 
offer to purchase the shares of Ford Motore 
(Burma), Ltd., on certain terms contained 
in their representative's letter dated thez7th 
August, 1921. Considered draft of Managing. 
Agents’ reply dated 2ad September, which 
was approved and confirmed.” 

. “This information has been passed on 
to Mr:: J. L. Ohidsey for his information. 
“Yours faithfully, . 
“Tan Rossa ENGINErRING Works, LTD, 
=o Ys (Signed) KILBURN, 
k "Managing Agents." 

The argument is thus answered. The 

facts speak for themselves. e 


On the other points of detail their 
Lordships are.iu coneurrence with, the 
opinion expressed by Rutledge, O.J., in 
the High Court. e 

Their Lordships will humbly advise 
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His Majesty that the appeal be refused 
with costs. 
K.J. R. TT 
Solicitors for the 
Stoneham & Sons, 
Solicitors for the Respondent:—Messrs 
Cutler Allingham and Ford. 


Appeal dismissed. du 
A ppellant:-—Messrs., 


PRIVY COUNCIL. 

*APPEAL FROM THE ÜoURT OF THE JUDICIAL 

COMMISSIONER IN BALUOHISTAN. 
January 3,.1929. 
Present:—Lord Shaw, Lord Atkin and 
Sir Lancelot Sanderson. 
HAVELI SHAH AND ANOTHER— 
DERENDANTS—APPELLANTS 
versus 5 
CHARAN DAS siNoE DECEASED 
AND OTRERS— PLAINTIFFS . 
— RESPONDENTS, 

Partnership—Settlement of accounts Subsequent 
receipts of assets by quondam partner— Partnership 
assets, 

After the settlement and winding up of the part- 
nership ‘accounts, there were receipts of two 
items by one of the quondam partners, which 
were clearly destined for the assets of the firm but 
had not been included in the previous accounts: . 

Held, that the items so received must be included 
in the partnership assets, and that all the partners 
were entitled to participate in them in proportion to 
their shares in the partnership [p. 728, eol. 2.] ; 


. Appeal (by special leave) from a decree 
of the Court ofthe Judicial Commissioner 
in Baluchistan, dated the 3rd June, 1924, 
confirminga decree of the Court of the 
District Judge, Quetta, dated the 30th 
November, 1923. . 

FACTS.—In that guit the plaintifis 
claimed to have been partners with the 
appellants’ father and the 3rd and 4th 
respondents and as such to be entitled to 
a share in two sums of money which be- 
came payable to, appellants’ father after 
settlement of the partnership accounts. 


The chief questions in the guit and in 
the appeal before the Privy Council 
were whether the plaintiffs ever had any, 
and if so, what interest in those sums; 
whether” their interest was not bound by 
the settlement which they admittedly had 
made of their claims withthe appellants’ 
father and, ifthe plaintiffs were notwith- 
standing that settlement entitled to share 
in these sums or either of them, what sum 
was really due to them in respect of the 
partnership transactions. e - 
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." Messrs, Lowndes, K. C. and Raikes, for the 
~ Appellants. j 
Messrs. Upjohn, K C., DeGruyther, K.C , 

Jand Dube, for the Respondents. 

- Mr.Lowndes K.C —Theitem paid for in- 
come-tax was refunded,as the Full Bench of 
the High Court, Lahore, decided that the 
assessee was not liable in respect there- 
for; see the case reported in Sundar Das v. 

" Collector of Gujrat (1). The plaintiffs are 
not entitled to any part of the sum levied 
by way of income tax upon the appellant's 
father, or to any credit in the partnership 
accounts in respect thereof, _ è 

Onthe question of “windfalls” to a 
partnership after dissolution and settle- 
ment of accounts, reference was. made to 
Gonala Chetty v. Vijayaraghava Chairar (2). 

[Lord Suaw:—It does not seem to me that 
there is any law point involved in this 
ease. The donkey- contract was admittedly 
a partnership item. | 

[Lorn ATxts:— You want the utmost good 
faith between the partners.) ` - 

The respondents were not called upon to 


: reply. 
. JUDGMENT. > 

Lord Shaw.—Their Lordships think 
it unnecessary to call upon Counsel for 

. the respondents in this appeal.’ Nothing 
that has been urged inelines their  Lord- 
ships to the view that an erroneous finding 

` was come toin: the Courts below. Itmay 
be noted simply that this is not an ordinary 
and general action for partnership 
accounts. It is directed to the inclusion in 
partnership assets of two particular items, 
The first of theseitems hagreference to what 
iscalled the donkey; contracts that js con- 
tracts in connection with the transport, for 
war purposes, during or towards the close 
of the Afghan War. The second item has 
reference to a large amount originally 
charged tothe partnership as income-tax 
but subsequently refunded ér credited 
thereto—thesetwo items being subsequent 
in date to the arrangements about to be 

- noted. 

Had it been a case of the ordinary 
accounting kind, accounts would have 
had to be tabled in the Oourts below to 
be fully analysed and would have had to 
be produced probably under the direction 
ofanaccountant nominated by the Court, 


(1) T1 Ind. Cas. 616; 3 Lah. 349; A, L R. 1993 Lah, 


(2) 74 Ind. Cas. 621; 45 M. 3:8: 30 M. L. T. 283: A. T. 
R. 1922 P. O 115; (122) M. W. N. 386; 16 L. W. 200; 
26 O. W. N. 977, 43 M. L. J. 305; 24 Bom, L. R. 1107; 20 
A. L. J. 862; 36 O, L. J. 308; 491. A. 181(P. C). ` 
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-advise His Majesty that tlf&appea 
- with costs to the respondents. E 
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With a statement of the assets and liabil- 
ities of the firm with a scheme of distribu- 
tion according to the terms of the partner- 
ship. The parties, however, in this case, 
came to the conclusion that such a course 
was unnecessary because in the year 1923 
in a litigation at the instance of Diwan 
Ohand Sibal, the whple situation of the 
partnership and the distribution of its 
assets seems to have come before the 
Oourt, They adopted’ the result of the 
&ccountant's report in 1923, and that 
being the datum line for the accounts, it 
is perfectly manifest that the two items 
which are now sued for, namely, the donkey 
contract and the income-tax item, were. 
subsequent receipts destined as alleged for 
the assets ofthe firm which are not includ- 
ed in those accounts. 

Now what is the defence to this demand | 
that these items should be now included? 
It consists in a statement that in the year 
1921 the parties met and the entire in- 
debtedness of the appellants was paid and . 
settled. The principal partner hada 
residence in Dinga, and to that residence 
the two junior partners went: andit is 
stated that at that interview receipts were 
given for money due to the junior partners. 
The receipts were for round sums—to 
the one, Rs. 10,000 was given and to the 
other Rs. 5,000. 7 

The terms of these receipts have been 
referred to in thé ;judgment. It is true 
that the receipts are capable of a double 
construction; they may be completé receipts 


‘closing the partnership accounts for ever, 


or, upon another construction, also justified 
they may bereceipts for payment in full of 
the accounts as they stood up tothe date of 
the receipts, These matters have been under 
the careful consideration of both of the 
Courts below, and their Lordships do not 
see their way to differ from the conclusions 


arrived at. Their Lordships think that. 
the two items were not settled or meant 
to be settled by those receipts. These two 


items must be settled for now’ and the 
judgments of the Court below are correct 
in all particulars with respect to them. 
Their Lordships will accordingly ee 
ails 


eK. J. R. Appeal dismissed. 
Solicitors for the Appellants:—Messrs, 
Ranken Ford and Ches'er. : 
Soficitors for the Respondents:—Messrs, 
Watkins and Hunter., — 
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PRIVY COUNCIL. 
. APPEAL FROM THE LAHOBE Hie CoUaT. 
4 February 26,1929. `> - 

Present:—Lord Shaw, Lord Atkin and. 

; Sir Lancelot Sanderson. Sa 

Rajah BHAWANI SINGH-—PL:«INTIFF 

: ^ — APPELLANT ; 

3 R ] yersus . 

Maulvi MISBAH: UD-DIN— DEFENDANT 

RESPONDENT. 

Principal and Agent--Agent's duty to render ac- 
count—Estoppel of agent from disputing principals 
title. ! 

As & result of the contractual and fiduciary rela- 
tions subsisting between a principal and agent, the 
agent is under an obligation and a duty to render 
an account to the principal of his dealings with the 
property and moneys entrusted to him in the course 
of the mandate, and: to pay over to the principal the 
balance found: to be in his(the agent's) hands ; this 
obligation cannot disappear except by transfer of 
the contractual right, by novation, or by operajion of 
law, and may well subsist’ notwithstanding that 
the property proves to belong to some one other 
than the principal. [p. 730, col.1.] , > 


An agent is estopped from disputing his princi- 

pal's title inrespect of money or goods. entrusted -to 
him - qua agent, unless he proves (1) a better title in a 
third person and (2) that he is defending on behalf of 
mid a the authority of such third person. 
ibid.] . a i 
. Appeal from a decree of the High Court, 
Lahore, (Martineau and Zafar Ali, JJ.) 
dated the 9th July, 1925, reversing two 
decrees of the First Olass Subordinate 
Judge, Delhi, dated respectively the 15th 
December, 1922, and the 30th April, 1923. 

FACTS.—The appellant was the plaint- 
iff in the suit and prayed in it for an order 
on the defendant to account to him,for two 
sums of money which hehad paid to the 
defendant as his agent. The trial Judge 
passed first a decree for account and then a 
decree for the amount found due, but the 
High Court (on appeal) dismissed the suit 
on the ground that the plaintiff had lost 
his right to call the defendant to account. 

The main question in the appeal tothe 
Privy Council was whether the plaintiff 
had a locus standi to sue for an account 
of thesums advanced by him to the defend- 
ant as his agent. 

..Mr. E. B. Raikes, for the Appellant. 

-^ JUDGMENT. 
: Lord. Atkin—This is an appeal from a 
decree. of tha, High Court at Lahóre who 
reversed twó decrees of the Subordinate 
Judge.of Delhiin a suit brought by the 
plaintiff against the defendant, claimihg 
an account of monies entrusted to the 
defendant as agent, and payment eof the 
amount found due. 'The plaintiff at the 
time of the transactions in question was 
the Rais or Chief of the State of Sheopur- 
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Baroda. In August, 1918, he entrusted the 
defendant as his agent with the sum of 
Rs. 5,000, and in January, 1919, with the sum 
of Rs. 12,250 to be. applied for the purposes 
of the plaintiff. The receipt of these sums 
is admitted. It has been found that the 
defendant has not accounted for the greater 
part of the sums so received. The 
defendant, however, has relied on a plea 
that the money he received was State money 
and that the plaintiff had no right to 
sue, because in January, 1919, he was 
deposed from his position as Rais or 
Chief by the authorities of the State of 
Gwalior. What the precise relations are’ 
between. Sheopur Baroda and Gwalior is 
a matter which their Lordships deem 
unnecessary to consider in this case. It 
appears that up tothe 19th January, 1919, 
the plaintiff was in possession of the 
revenues of Sheopur, and controlled their 
administration. There was some dispute 
at the hearing whether the money entrusted 
to the ‘defendant was entrusted to him 
for public purposes or private purposes 
of the plaintiff: whether it came from 
the publie revenue or from the private 
purse of the plaintiff. The Subordinate 
Judge appears to have inclined to the 
view that it was a private transaction :. 
the High Court held that it concerned 
public money. In January, the authorities 
of the State of Gwalior were apparently 
dissatisfied with the plaintiffs adminis- 
tration : and sent to Baroda a Superinten- 
dent to control the collection and 
administration of the revenue. The 
Superintendent appeared with sufficient 
force to execute his orders, and thence- 
forward the control of the revenues of the 
State appears to have passed from tbe 
plaintiff to the * Superintendent. No 
question arises at all in this case as to 
the validity of these proceedings. The 
High Cogrt find that the plaintiff was 
deposed, If this finding were material 
their Lordships can discover no evidence 
tosupport it. The evidence of the plaintiff's 
witnesses is to the contrary, while the 
_defendant.admitted that the plaintiff is 
still entitled Rais and that all ceremonial 
functions are performed by him. Finding, 
however, that the money belonged to the 
State and that the plaintiff had been 
deposed before the institution of the suit 
and had been divested of all control over 
the State treasury, the learned Judges of 
the High Court find that he had no locus 
standi to recover the amount due.. Even 
assuming the ecorrectness.of- the premises 
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their Lordships consider, the conclusions 
incorrect, The principle is well established 
that an agent entrusted with money or 
goods by a principal to be applied on his 
principal’s account cannot dispute the 
principal's title unless he proves a better 
title in a third person and that he is defend- 
ing on behalf of and with the authority 
ofthe third person. The same principle 
controla the relation of bailor and bailee, 
which may come into existence without 
the added relation of principal and agent. 
The agent is certainly in no better position 
than the bare bailee. It may also boe 
remarked that as between principal and 
agent there is a contractual position fortified 
by fiduciary relations, and that one of the 
contractual terms is that the agent should 
render an account to the principal of his 
dealings with the property entrusted to 
him in the course of the mandate. It is 
difficult to see how this obligation can in 
any way disappear except by trausfer of 
the contractual right by novation or 
operation of law: and it may well subsist, 
notwithstanding that the property proves 
to belong to someone other than the 
principal. In the present case, however, 
it is unnecessary to distinguish between 
the right to have an account, and the right 
to receive the balance found to be-in 
the agent’s hands. The agency is admitted: 
the defendant does not suggest that he 
ig defending for or with the authority of 
the State of Gwalior. He must, therefore, 
account to his principal, and leave him to 
settle his affairs with Gwalior if there is 
anything to settle. But in this-particular 
case the defendant entirely fails to prove 
that Gwalior makes any claim té the 
money, or alleges that, there has been any 
divesting of the plaintiff of his rights 
contractual or otherwise ; indeed it is quite 
consistent with the evidence that Gwalior 
acquiesces in the plaintiffs dealings with 
State money before the date at which 
intervention of the Superintendent took 
place. The learned Subordinate Judge, 
in their Lordships' opinion, came to a 
correct conclusion: he made a preliminary 
decree that the defendant should account, 
and after a lapse of some months «during 
which the defendant had failed in spite 
of opportunity to render any account, he 
made a decree for the amount claimed, 
less Rs. 5,002 which the plaintiff was 
willing to treat as expended on his account, 
Their Lordships are of opinion that that 
appeal should, be allowed, that the decree of 
the High Court should be set aside 
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with costs here and below, and that the 
decree of thé Subordinate Judge should 
be restored: and they will humbly ad- 
vise His Majesty accordingly. 

K. J. E. Appeal allowed. ` 

Solicitors for the Àppellant:—Messrs. T. L. 
Wilson & Co. 

Solicitors for the Respondent:—Z parte. 


PRIVY COUNCIL. 

APPEAL FROM THE BowBay Hiem Court. 

February 11, 1929. s 
Present:—Viscount Dunedin, Lord 
Carson and Sir Oharles Sargant. 
VALLABHDAS NARANJI, KHOT 
or KANJUR— APPELLANT | 
versus 3 
Tae GOLLEOTOR— RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 28, 24—Statu- 
tory conditions for determining value of land—Eng- 
lish Law—Waste land—Adaptability for salt works— 
Market value of present potentiality. 

The statutory considerations thatare to be taken 
into account, under the Laud Acquisition Act, 1894, 
88..23 and 21, in determining the value of land acquir- 
ed by the Government under the Act, are similar to 
those which have been laid down as the law in Eng- 
land.  [p. 732, col. 2; p. 733, col. 1.] : 

Cedars Rapids Manufacturing Co. v. Lacoste 
(1) and In re Lucas and Chesterfield Gas and Water 
Board 12), referred to. a 

Land, though situate near the sea and for ordinary 
purposes practically useless, may nevertheless have a 
potential value, for instance, it may have a special 
adaptability for salt works, and the owner ofthe land 
is entitled (under the Land Acquisition Act) to the 
present market value of that potentiality; but if, 
from a commercial point of view, it would not pay 
anybody to construct salt works on such land, the 
Court isthrown back, in effect, upon assessing the 
value of the landmerelyas waste land. [p. 733; col. 


1. 

 ootsclidated appeal against a decree 
ofthe High Oourt, Bombay, (MacLeod, 
O. J., and Madgavkar, J.), dated the 21at 
September, 1925, which reversed the deci- 
sions of the Assistant Judge, Thana, dated 
the 27th April, 1923, and made on References 
No. 17 of 1919 and No. 22 of 1921, under 
the Land Acquisition Act, I of 1894, sg. 18. 

FAQGTS.—On the 27th December, 1917, 
Government notified under*.s. 6 of the 
above Acta declaration that part of the 
land iu question in the present appeal, was 
needed fora publie purpose, and on the 
7th January, 1920,a like declaration was 
notified with regard to the rest of the said 
land. The only question on the appeal to 
His Majesty in Council was asto the valua- 
tien of the land. ; 
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The appellant is the’ Khot of an alienat- 
ed village called Kanjur, holding under a 
kowl or lease from Government at a fixed 
rent. Thelandin question, the total area 
of which has been found to be about 197 
acres, is salt marsh, described as “Khajan”. 
With the exception of a small portion, 
which, however, was uncultivated and 
waste, the whole area is flooded. at high 
tide and can be used only for the purpose 
of salt pans. Adjoiningthesaid lands lies 
an area of 1300 acres’ situated in the vil- 
lages of Bhandupand  Kanjur which was 
acquired in 1906 by Government with the 
object of letting it out for the purpose of the 
manufaetureof salt. In 1917 Government 
required further land for the like purpose 
. and accordingly issued the notification 
dated the 27th December above referred to. 
A small portien of land having been omitt- 

“ed by anoversight, the second of the nbti- 
fications abovereferred to was made on 
the 7th January, 1920. - 

The Collector, acting underthe Land 
Acquisition Act, s. 11, valued the land at 
Rs. 14 per acre andawarded to the present 
appellant the sum of Rs. 2,920. The ap- 
pellant who claimed compensation at the 
rateof Rs 3000, per acre required that the 
matter should be referred under s. 18 of the 
Act for the determination of the Court. 

The matter came before the District 
Court of Thana,and evidence having been 
given on theone side and the other, the 
Assistant Judge of Thana on the 27th 
April, 1923, delivered voluminous judg- 
ment and assessed the value of the land 
at Rs. 200 per.acre, observing:— 

“I think that, considering the prospects 
neither immediate nor remoteof the lands, 
in question being turned into salt work at 
thetime of the acquisition, independently 
ofthe Government project, Rs, 200 per 
acre would be a fair valuation”. 

The appellant had never attempted to use 
the land for the purpose, nor had he ever 
received an offer from any other person to 
purchase or rent the land from him for salt 
works, But the learned Judge was of 
opinion that by reason of its vicinity to the 
Government salt lands above referred to, it 
had automatically acquired a potential 
value for this purpose, whichhe assessed at 
Rs 200 per aere. ; 

The evidence with regard to the Govera- 
ment salt lands was that though they had 
been acquired for this particular purpose in 
1906 no tenants could bé found for thêm ull 
1917, when it would appear that owing to 
the Warthere was an urgent need for salt; 
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that the tenants who then came forward to 
take them had been put to. very heavy: 
capital expenditure and had been unable to. 
make any profit from their venture. 

Against these decisions of the Assistant. 
Judge cross-appeals were preferred to the 
High Court; those of the Khot (the present 
appellant) were appeals Nos. 211 and 212 of 
1923, and those of the Collector were ap- 
peals Nos. 252 and 255 of 1923. These ap- 
peals came onfor hearing before Sir Norman 
MacLeod, Ohief Justice, and Mr. Justice 
Madgavkar, who onthe 21st September, 
1925, delivered their judgment thereon and 
ine pursuance thereof they made decree dis- 
missing the appeals of the present appel- 
lant and on the cross-appeals restoring the 
award ofthe Collector mentioned above, 
In the High Oourt the present appellant 
reduced his said claim’ from Rs. 3,000 to 
Rs. 300 an acre. 

The learned Judges in the course of their 
judgment said:—“The real qnestion is what 
would those lands liave realised if they had 
been putin the market in December, 1917, 
for sale by private agreement or by auction, 
and that apparently is the point to which 
neitherthe witness nor the Judge has 
paid attention. It is not suggested that 
there are any instances of sale or similar 
land in the neighbourhood because nobody 
would be likely to want purchase such 
land.. Consequently, the Oourt is thrown 
back on guessing what wouldbe afair 
compensation to the owner for depriving 
him of hisland. It has been, suggested 
that there would have been persons willing 
to come forward in December, 1917, to buy 
this land, because Government had obtain- 
ed leases for the land to the east. But be- 
cause the Government had been able to 
secure certain persons who were prepared 
to spend money in constructing salt pans 
on Governmentland, it would not follow 
by any means that other persons would be 
willing tocome forward to purchase the 
land in reference at a high value in order to 
construét salt pans, because it has not 
been shown in any way that that would 
have attracted an investor. Persons who 
leased the lands to the east from Govern- 
ment on the terms mentioned in the lease 
apparently made no profit out of the trans» 
actions; infact they lost considerably. But 
there is nothing to show that they would 
have gone in for the enterprise of manu. 
facturing salt if they had to pay, before 
they began constructing the salt pans, a 
high value forthe land itself. Calculation 
with regard to the value. of the claimant's 
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lands are mere speculations, and if thes? 
lands had been put for sale in market 
in 1917 it is very doubtful whether they 
would have attracted a single purchaser. 
The claimants would be entitled toa nomi- 
nal value as compensation for what was 
undoubtedly worthless land. We do not 
think that Rs. 14 an aere awarded by the 
Collector was an unreasonable amount.” 

Messrs. Upjohn, K. C., and Raikes, for 
the Appellant. 

Messrs. Lowndes, K. C., and K. Brown, for 
the Respondent. . 

Mr. Upjohn, K. C.:—There is no different 
rule in England and India as to ascertain- 
ing the market valueof land: s. 23 of the 
Land Acquisition Act referred to. ` 

[Loro Oarson:—In determining com- 
pensation payable by the Government, you 
take the market value into consideration ] 

The various matters mentioned in s. 23 
are not exhaustive. 

[Viscount Dunenın:—When you come to 
B. 23, it is always the market value, The 
principal question always is, what is the 
market. value. The other things men- 
tioned in the section are subsidiary |. 

[Loen Oarson:—We cannot give the go- 
bye to the market value. That is the basis 
of compensation in all cases. | 

Cedar Rapids Manufacturing Co, v. 
Lacoste (1) shows that the Oourt must 
assess the market value of the land with 
all its advantages. 

[Lorp Oarson refers to page 576 of the 
report in that case where it says: “The 
value to the owner consists in all advan- 
tages which the land possesses, present or 
future, but it isthe present value alone of 
such advantages that falls to be determin- 
ed," Itisthe present advantage* to the 
owner |. é: 

[Viscount DonzpiIs:—If you substitute 
“waste value” for “agricultural value" in 
the passage beginning. “Where, therefore, 
the element of value—” at page. 576* of the 
reportin Cedar  Repids' case (1) the para- 
graph becomes applicable to the” present 
case. It must bean imaginary value if the 
land were put up for sale]. ` 

[Viscount Donspin:—'There is no doubt 
that the land has potentialities for salt 
works, but in order to create salt works, you 
have got to spend a considerable amount 
of money, and what the High Court say is 
that it would not pay a man to incur all this 
expenditure ] 


(1) 0914) A. O. 569; 83 L. J. P. C. 162; 110 L, T. 873; 
30 T. L. R. 293, - 


*Page of (1914) A, O,—[ Ed; 
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[Lord Oarson:—You have to spend an 
enormous sum and even then the scheme 
may not pay at all.) : 

SIR CaanLES SaRGANT:.— You are not en- 
titled to more than the potentialities re- 
flected in the present market value. The 
potentiality is always reflected in the 
present market value.) 

Isubmit that the learned Judges of the 
High Court were not justified in treating 
itas worthless land. The trialJudge Saw 
al the witnesses and gave his 
decision, with cogent reasons for his con- 


clusions; he had, besides, local knowledge . 


of the value. The High Court were not 
entitled to reverse his judgment. 
JUDGMENT. 
Viscount Dunedin.—Thisisan ap- 


peal against ajudgment of the High Court ` 


of Bombay upon a land acquisition case 
by” which they have given as compensa- 
tion acertain figure of 14 rupees per 
acre having set aside the judgment of 
the Assistant Judge of Thana, who had 
given a larger sum of 200 rupees per acre, 

The land in question is an irregularly 
shaped piece by the sea, which is covered 
by the tide at various times, and which 
for what might be called ordinary pur- 
poses is practically useless. Land near 
the sea, however, has the capability that 


if salt works are constructed upon it it - 


is possible to get the salt and thus establish 
a business. The learned Judges in the 
High Oourt say:— 

“The real question is what would these 
lands have realised if they had been put 
up inthe market in December 1917 for 
sale by private agreement or by auction 
and that apparently is a point to which 
neither the witness nor the Judge has 
paid attention. It is not suggested that 
there are any instances of sale of similar 
land in the neighbourhood, because no- 
body would be likely to want to purchase 
such land. Consequently the Court is 
thrown back on guessing what would be 
fair compensation to the owner for de- 
priving him of his land.” 

The learned Oounsel for the appellant 
took umbrage at that sentence, but their 
peed ace do not think that there is really 
anything to be found fautt with in it. 
They are, of course, bound by the terms 
ei the Land Acquisition Act, which deals, 
ines, 23 and 24 with the considerations 
that are to be taken into account in deter- 
miring the value of land. Practically the 
statutory conditions are just what has 


. been laid down as the law in this country. 
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Minto Road, with the respondent in the 
communicating house next door, The ap- 
pellant was so old and infirm that she was 
unable even to leave the house, and she 
seldom saw any of her relatives or friends ; 
the respondent managed the whole of her 
affairs, including all her domestic affairs; 
and bought her fóod and clothing. The 
respondent called evidence to show that 
before executing the deed, the appellant 
had independent advice from Mr. James 
_Aitken, a lawyer of Singapore. Mr. Aitken 
gave evidence, and deposed that early in 
April, 1922, the respondent sent for him 
and told him that the appellant desired 
him to prepare a deed of gift in his, the 
respondent's favour; that he accordingly 
attended at No. 2, Minto Road, and réceiv- 
ed instructions from the appellant to 
perpare such a deed of gift; he thinks 
that the details as to the leases of the land 
were given by the respondent. After 


receiving these instructions he saw the. 


respondent at his office on a number of 
occasions, and he stated that on one oc- 
easion he told the respondent thàt he had 
better get another Solicitor to represent 
_ him in order to protect his interests. After 

preparing the deed of gift, he took it to 
the appellant's house and explained it to 
her; the respondent was there when he 
arrived, but was not present during the 
explanation. He read the deed to the ap- 
pellant and told her that it was irrevocable, 
and that it gave the property absolutely to 
the respondent, and he asked her if she 
signed voluntarily. He did not know 
that she was parting with practically the 
whole of her property, and he asked no 
questions as to the value of her total estate ; 
he thought when he saw her that she was 
about tU years of age and that she would 
not live long; he did not advise her that 
ifshe desired to ensure the respondent 
having her property after her death it 
would be possible to do so by Will His 
fees for drawing the deed of gift were 
paid by the respondent out of rent collect- 
ed by him on behalfof the appellant. In 
addition to this evidence, a Mr. Oampbell, 
another lawyar of Singapore, was catled by 
the respondent, and stated that on the in- 
structions of one of the appellant's relatives 
who had heard of the deed of gift, he wént 
to see the appellant at her house on ths 
20th May, 1922; that the appellant was 
very angry at his coming, and said that 
she had made theedeed voluntarily and 
that the respondent maintained. her and 
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wish the transaction to be set aside. The 
interview lasted about ten minutes; the 
respondent was not present «when he 
arrived, butas Mr. Campbell was explaining 
to the appellant why he had come, the re- 
spondent came ia and asked what was hap- 
pening and the‘witness thereupon explain- 
ed how he came to be there and left the 
house. 

The appellant's evidence at the trial was 
disregarded because it was recognised by 
both sides that her mind was then in such 
a state as to render her evidence quite 
Valueless. The respondent gave evidence, 
but the learned trial Judge did not 
believe his testimony. The learned trial 
Judge found that from the death of her 
daughter onwards the appellant was a 
feeble old woman, unable to leave the 
house, relying entirely upon the respond- 
ent for  everything—even for her food 
and elothes—leaving the management of 
her affairs to him, so that she had no 
knowledge of her own affairs oras to the 
value of her properties, and so that she 
was totally and completely in the respond- 
ent's hands. He held that when the 
deed was executed by the appellant her 
relationship with the respondent was such 
that he had gained complete ascendancy 
over her, and that the presumption arose 
that the deed was procured by his undue 
influence, He held further that the ap- 
pellant had had no independent legal 
advice, and that the circumstances were 
not such as to rebut. the presumption, At 
the hearing before this Board the respond- 
ent contended that there was no con- 
fidential relationship between ~-the parties 
giving rise to any presumption ; that if 
there was any such *relationship, the gift 
was not referable to the relationship; and 
that in any event the evidence called by 
the respondent was sufficient to rebut the 
presumption, if it ever arose. 


The* principles upon which this case 
falls to be decided have been the subject 
of a series of decisions in the English 
Court of Ohaneery; andit was not dis- 
puted between the parties that the prin- 
ciples gf. English Law must be applied, 
Ths question to be decided is stated in 
the judgment of Lord Justice Cotton in 
the well-known case of Allcard v. Skinner 
(1; as follows :— 

“The question is—Does the case fall 
within the principles laid dowa by the 


(1) (1887) 38 Oh. D. 145 at p. 171; 56 L. J, Ch, 


“took care of her, and ‘that she did not. - 1052,57 L. T. 61; 36 W.R. 251,. 
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decisions of the Court of Ohanceery in 
setting aside voluntary gifts executed by 
parties whe at the time were under such 
influenee as, in the opinion of the Court, 
enabled the donor afterwards to set the 
gift aside? These decisions may be divid- 
ed into two classes; first, where the Court 
has been satisfied that the gift was the 
result of influence expressly used by the 
donee for the purpose; secondly, where 
the relations between the donor and donee 
haye at or shortly before the execution of 
the gift been such as to raise a presump- 
tion that the donee had influence ovef 
the donor. Insuchacase the Court sets 
aside the voluntary gift, unless it is 
proved -that in fact the gift was the 
spontaneous act of the donor acting under 
circumstances which enabled him to 
exereise an independent will and which 
justifies the Court in holding that the gift 
was the result of a free exercise of the 
donors will. The first class of cases may 
be considered as depending on the prin- 
ciple that no one shall be allowed to 
retain any benefit, arising from his own 
fraud or wrongful act. In the second class 
of cases the Court interferes, not on the 
ground that any wrongful act has in fact 
been committed by the donee; but on the 
ground of public policy, and to prevent the 
relations which existed between the par- 
ties and the influence arising therefrom 
being abused.” 

In their Lordships’ view the relations 
between the appellant and respondent are 
correctly summarised in the judgment of 
the trial Judge, and they are amply 
sufficient to raise that presumption of the 
influence of the respondent over the ap- 
pellant and to render it incumbent upon 
him to prove that the gift was the spon- 
taneous act of the appellant, acting under 
circumstances which enabled her to 
exercise an independent will, and which 
justified the Oourt in holding that the 
gift was the result of the free exercise 
of her will. 

Atthe hearing before this Board there 
was much discussion upon the question 
whether the presumption can be rebutted 
in any other way than by proof of fndepen- 
dent legaladvice, and also as to what con- 
stituted sufficient independent legal advice 
for this purpose. A number of cases were 
cited containing expressionsof opinion by 
various learned Judges some of which are 
not easy to reconcile unless they are treat- 
ed as governed by the particular facts of 
the case 
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Lordships are satisfied that in the present 
case there were no circumstances except 
the giviog ofindependent legal advice, if 
that was given, to rebut the presumption ; 
but since the cases have never been re- 
viewed in any ultimate Court of Appeal, 
their Lordships think it right to state the 
conclusion which they have reached. 

For the appellant reliance was placed on 
the case of Rhodes v. Bate (2) and the passage 
in the judgment of Lord Justice Turner at 
page 257* :— 

“I take it to be a well-established 
principle of this Oourt, that persons 
standing in a confidential relation towards 
others cannot entitle themselves to hold 
benefits which those others may have con- 
ferred upon them, unless they can show to 
the satisfaction of the Court that the per- 
soas by whom the benefits have been con- 
ferred had competent and independent ad- 
vice in conferring them," and the 
language used by Farwell,J., in Powell v. 
Powell (3):— 

"It has been for many years well-settled 
that no one standing in a fiduciary relation 
to another can retain a gift made to him 
by that other, if the latter impeaches the 
gift within a reasonable time, unless the 
donee can prove that the donor had inde- 
pendent" advice, or that the fiduciary rela- 
tion had ceased for so long that the donor 
was under no control or influence whatever, 
The donee must show (and the onus is on 
him) that the donoreither was emancipat- 
ed, or was placed, by the possession of in- 
dependent advice, in a position equivalent 
to emancipation.” and onthe further state- 
ment of the learned Judge :— 

“ Further, itis not sufficient that the 
donor should have anindependent adviser 
unless he acts on his advice, If this were 
not so, the same influence that produced 
the desire to make the settlement would 
produce disregard of the advice to refrain 
from executing it, and so defeat the 
rule; but the stronger the influence 
the greater the need of protection. The 
real meaning of the rule is that the 
youth, being in the eye of the Oourt 
unfit. to deal irrevocably with his pa- 
rent or guardian in the mitter of a gift 
ofthis kind, must appoint some indepen- 
gent adviser to act for him. It is the action 
resulting from the advice, not action against 
the advice, that binds the donor." 

(2)*1866) 1 Oh. A. 252; 35 L. J. Oh. 267; 12 Jur. 
(N. 8.) 178; 13 L. T. 778; 14 W. R. 292. 


(3) (1900) 1 Oh. 243 at fp. 245, 246; 69 L. J. Oh, 
164,82 L. T. 84. | 


*Page of (1866) 1 Oh. À.—[Ed.] = 
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. On the other hand, the respondent relied 
on a number of statements of the law which 
indicate that independent advice is only 


one of the methods by which the presumption: 


can be rebutted. Asan instance, the judg- 
ment of Wright, J., Morley v. Loughnan (4), 
where the learned Judge says :— vot vs 

“The burthen lies on the recipient to 
show that the donof had independent ad- 
vice or adopted the transaction after the 
influence wasremoved, or some equivalent 
circumstances.” 

and on the judgment of the Court ‘of 
Appeal in the case of In re Coomber (5). 

The decision in each of these cases seems 


to their Lordships to be entirely consistent: 


with the principle of lawas laid down in 
Alleard v. Skinner (1), But their Lord- 
ships are not prepared to accept the view 
that independent legaladvice is the only 
way in which the presumption can be re- 
butted ; nor are they prepared to affirm that 
independent legal advice, when given, does 
not rebut the presumption, unless it be 
shown, that the advice was taken. Itis 
necessary forthe donee to prove that the 


gift was the result of the free exercise of in-: 


dependent Will. The most obvious way to 
prove this is by establishing that the gift 
was made after the nature and effect of the 
transaction had been fully explained to the 
donor bysome independent and qualified 
person so completely as to satisfy the Court 
that the -donor was acting independently of 
any influence from the donee and with the 
full appreciation of what he: was” doing ; 
and in cases where there are no other cir- 
cumstances this may be the only means by 
which the donee can rebut the presumption. 
But the fact to be established is ‘that stat- 
ed inthe judgment already cited of Lord 
Justice Cotton, and if evidence is given of 
circumstances sufficient to establish this 
fact, their Lordships see no reason for dis- 
. regarding them merely because they do 


not include independent advice from a. 


lawyer. Nor are their Lordships prepared 
to lay down what advice must be received 
in order to satisfy the rule in cases where 
. independent legal advice is relied upon, 
further than to say that it must be given 
with a knowledge of all relevant cirtum- 
stances and muBt be such as a competent 
and honestadviser would give ifaeting solely 
in the interests of the donor. : i 

In the present ease their Lordships do not 


(4) (1893) 1 Oh. 736 at p. 752; 62 L. J. Oh? 515; 


8 R. 592; 68 L. T. 619. 
179 (1911) 1 Ch. 723; 80 *L. J. Oh, 899; 104 L. T 
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-doubt that Mr. Aitken. acted in good faith, 
but he seems to have received a good deal 
of. his information- from the ‘respondent ; 
.he was not made aware of the material fact 
‘that the property which was being given 
away-constituted practicallythe whole estate 
of the.donor, and he certainly -does not 
‘seem to have brought hometo her mind the 
consequences to herself of what she was 
doing, or the fact that she could more 
prudently, and equally ` effectively, have 
benefited the donee without undue risk to 
herself by retaining the property in her own 
ppssession during her life and bestowing it 
upon him by her Will. In their Lordships’ 
view the facts proved by the respondent are 
not sufficient to rebut the presumption of 
undue influence which is raised by the re- 
lationship proved to have been in existence 
between the parties; and they regard itas 
most important from the point of view of 
publie policy to maintain the rule of law 
which has been laid down and to insist that 
8 gift made under circumstances which give 
rise to the presumption must be set aside 
unless the donee is able. to satisfy the Court 
of facts sufficient to rebut the presump- 
tion. ` l 
It follows that in their Lordships' opinion 
the appeal must be allowed; the judgment of 
the trial Judge be restored, and the re- 
spondent must pay the costs of the action 
in the Courts below and of thé àppeal to His 
Majesty in Council. ees db 
Their Lordships will hàmbly advise His 
Majesty accordingly. ' : 
A. - Appzal allowed. 
Solicitors for the Appellants:—Messrs. ` 
Tamplin Taylor & Joseph, ' i 
Bolicftors for the Respondents:—Mesars, 
Nisbet, Drew & Loughborough. i 


— — 


PRIVY COUNCIL, |, 
APPEAL From British HONDURAS, 
i February 24, 1928. 
` Present:—Viscount Haldane, Lord 
‘Shaw and Lord Oarson. ` : 
UNIVERSAL NEGRO IMPROVEMENT 
ASSOCIATION, INO., AND OTHERS— ÁPPHRL- 
b LANTS 
m n versus 
ANN REBECOA MORTER-— - 
$a s RESPONDENT. PH 
Will—Bequest for unlawful object, validity of. 
Unlawful object, proof of—Association incorporated 
for lawful pur poses—Books of Rules and President's 
speech extending object to illegal purposes— Legalit 
of Association, = JI . M 
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_ An Association incorporated in New York had for 
its objects certain purposes, which were, so far as they 
went, charitable andlegal. In the constitution and 
book of laWs and in the speeches of its President 
these objects were extended to matters which might 
“be objectionable in the eye ofthe law. The author- 
-ities of the place where the Association had its 
headquarters and had been incorporated did not 
treat the Association or the President's speeches as 
an ilegal' A person made a bequest to .the 
‘Association and it was contended that the Will or, at 
any rate, the bequest, was void as it was made to 
an Association the objects of which were illegal. 
No evidence of the New York law was tendered 
to show that the Association was unlawful: 

Held, that, under the circumstances, the Association 
and its funds could not be regarded as unlawful byea 
foreign Court and the bequest was not void. [p. 
740, col. 1.] 


Messrs. Gavin Simmonas and Wilfred M. 
Hunt, for the Appellants. 

Messrs. T. Willes Chitty and R. S. Bacon, 
for the Respondent. 


` JUDGMENT. 

Viscount Haldane,.—In this. case the 
learned Ohief Justice of British Honduras 
who tried it had a difficult task, arising out 
of somewhat obscure materials. But their 
Lordships think that his judgment ought 
not to stand. 

Appellant No. 1 is a corporation that is a 
beneficiary under the Will, dated 15th 
February, 1924, of one I E. Morter,a 
planter at Belize in British Honduras, who 
died on 7th Aprilin the same year. Ap- 
pellant No. 2 represent other secieties, also 
interested as beneficiaries, who were made 


defendants (along with appellant No. 1).- 


The respondent, as plaintiff, commenced an 
action against the executors and trustees 

of the Will to set it aside.. She was the 
widow of the testator and claimed 
administration on the ground of intestacy 
and, alternatively, a declaration that certain 
of the devises and bequests in it were void. 
The executors and trustees have not 
appeared in this appeal. 

The testator, by his Will, devised and 
bequeathed the residue of his real and 
personal estate to the Parent Body of the 
UniversalNegro Improvement Association, 
for the African Redemption Fund. It is not 
in dispute that if this be avalid gift ap- 
pellant No. 1 may be taken as representing 
the Parent Body of the UniverBal Negro 
Improvement Association named in the Wil, 
a conclusion which isin accordance with 
the finding of the learned Judge who tried 
the case. The point was taken for the 
respondent that the description of this 
eneficiary was so vague asto make the gift 
void for wnecertainty. Their Lordships 
think that Chief Justice Bisnett was right 


“protection and social intercourse of 


M 
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in holding on this point that if the gift’ was 
a valid one the beneficiary had been 
identified as representing appellant No 1 
and that there is a direct gift to it for the 
Redemption Fund without the constitution - 
of aformal trust. The real question of 
difficulty is whether the objects of the 
appellant association were such as to render 
the gift to itin the Will void for illegality. 
Tn considering this question it is neceseary 
tolook at the constitutión of appellant No. 1. 
This wasa body incorporated in the State of 
New York onl7th June, 1918. The pur- 
poses expressed in the certificate of in- 
corporation were to promote and. practise 
the principles of benevolence, and for the 
its 
members, and for their mental and 
physical culture and development, and to 
extend a friendly and constructive hand to 
the Negroes of the United States. So far 
the purposes were prima facie free from 
illegality. The territory in which its 
operations were to be principally conducted 
was that of United States territories and 
possessions. ‘The principal office was to be 
at an address in the City of New York. 

On 26th July, 1918, there was also in- 
corporated under the Business Oorpora- 
tion Law of the State of New York a stock 
eorporation ior purely business purposes 
with its principal office also in the City- of 
New York. It was called the African 
Communities League, and the stock-holders ` 
were in the main the same persons as those - 
already incorporated as the Universal 


“Negro Improvement Association. ‘There 


is nothing in the declared purposes of 
either of these bodies that is contrary to 
British Law.. A branch of the association 
and of the league was on 15th March, 1920, 
formed in-British Honduras. 

There was a printed book which was put 
in evidence. Itis called the ° Constitution 
and Book of Laws" made for the Govern- 
ment ofthe Universal Negro Improvement 
Association, Inc., and African Communities: 
League, Inc, of the World, and it has been 
repeatedly re-issued since 1918. It defines: > 
these bodies as founded by persons desiring. 
to werk for the general uplift of the Negro 
peoples of the world. Tifsre was also a 
voluntary society called the Universal 
Negro Improvement Association and 
African Communities League, which the: 
learned Ohief Justice found to be the 
body intended by the.testator under the 
description of the Parent. Body of the 
Universal Negro Improvement Associa- 
tion, This body consisted of much the 
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same persons 88 those incorporated, and 
was also subject’ to the Constitution Book. 
The book, at-the end of Art, 13, purports 
to enable the raising of a fund from all 
negtoesfor the purpose of the redemption 
of Africa, The purpose of the fund was 
to be to create a ‘working capital for 
organisation; and to» advance the cause for 
the building up of Africa. There was to 
"be a Potentate and Supreme Commissioner 
of Negro blood whó. was constitutionally 
to control all.the affairs of the Associa- 
‘tion and League, and of all other societies. 
He was to form an Executive Council to 
assist him in his.administration There 
were to be divisions, and each when created 
was to elect its own officers, with the ap- 
proval of the President. General. 

So far all that was provided was haym- 
less, but later on in the book were con- 
tained Rules and Regulations for Uni- 
versal African Legions of the Association 
and the Leagne. These laid down that 
there should be an auxiliary body formed 
out of the members, to be designated the 
Universal. African Legions. They were 
to prepare men for service by teaching 
them military skill and discipline, and by 
registering them according to the various 


trades'in which they had been trained. 


The men, with their .officers, were to be 
organised as an army and to be under 
military ^ discipline, and to obey 
the  Potentate, and so behave as to 
secure that “God's divine purpose" might 
be accomplished. in the freedom of all 
mankind from slavery and despoliation 
and to bring abott the success of the 
cause of the redemption of Africa, 

Qos Marcus Garvey, who hal been 
connected with the first, appellant from 
the beginning, had become its President- 
General, and had been elected and styled 
“Provisional President of Africa.” He 
had made speeches in New York, 
end had published them in a book. 
"We are not,” he appears to have said, 
“engaged in domestic politics, in church 
buildiag, or in social uplift work, but we 
are engaged in nation building.” 

What they sought, he went oo, was 
independence of* government, with one 
President in Africa. They would fight 
‘for this, as black American citizens, as 
‘black British subjects, as black French, 
or Italian, or Spanish citizens, in responge 
to the ery of their fathers for the redemp- 
tion of their Motherland, Africa. They 
might yet run out, among others: General 
Smuts, as other rulers: had been expelled. 


739 
The black man’s back was to the wall, 
and he was going to show the, teeth of 
the tiger, About this four hundred 
million Negroes were determined, 

The purposes so . expressed were, the 
learned Chief Justice found, to be the 
principal and ultimate object of the fund, 
and it may well bs that Mr. Marcus 
Garvey, who was apparently of Negro 
descent and an impassioned person, when 
he spoke so expressed the views, of many 
other members of the Association besides 
himself. But the objects laid down in 
tife speeches do not appear to be set out 
in the constitution of the Association. Had 
they been so, it may well be doubtful 
whether the authorities of the State of 
New York would have permitted the 
incorporation. Moreover, it is significant 
that although the Association had its Head 
Office in New York City, where its domicile 
must be taken to be and appears to have 
courted publicity, no step had been taken 
by the State Authorities to interfere ‘with 
it. But the Police appear to have been 
watchful; for it seems that Marcus 
Garvey personally was, indeed, prosecuted 
and convicted for using the United States 
mails for obtaining money by false pre- 
tences from the members of the Negro race. 
But the Association was not interfered 
with by the American Government, not- 
withstanding the statements made by 
Garvey which have been quoted. The 
Government may have taken the view 
that these statements were not to be re- 
garded seriously, and were of no. import- 
ance, The authorities appear to have 
incorporated the bodies concerned, and 
then to have taken no step towards treat- 
ing them as having béen originally, or 
having become, illegal on account of their 
purposes. : 

Their Lordghip3 desire to guard them- 
selves from ite being supposed that they 
in any way question the principle that a 
provision made in a Willor contract can (?) 
Stand if under it a fund is given for pur- 
poses some of which are illegal, with no 
provisions for separating these from other 
purposes which are valid, or for appor- 
tionment. “But it is not every use of 
words that is to be taken seriously. Here 
eitis important to observe that the autho- 
rities of the place where the Association 
had its headquarters and had been in- 
corporated do not appear to have treated 
the language used in the published book 
on Garvey's speeches as of à serious 
character, such as to warrant proceedings 
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“on the ground of illegality. The bodies 
concerned, and particularly those ineor- 
porated, , had certain purposes which 
“were, £0 far: as they went, charitable and 
legal. It was only in virtue of the Oon- 
stitution and Book of Laws and in the 
speeches of President Garvey that these 
objects were extended to matters which 
might be objectionable in the eye-of the 
law. Whether such illegally expressed 
utterances were to be taken as seriously 
‘intended or as more than exuberant oratory 
: of a kind which is not uncommon in public 
places is, in their Lordships’ opinion, a 
question not only for the laws of the 
State of New York, but, of course, also 
for those of every country in which con- 
sideration has to be given to the true intent 
and meaning of a bequest which is to 
receive eflect within its territory. No 
action within the New York State is, no 
doubt, a circumstance to be taken into 
consideration, and their Lordships see no 
“more occasion for attaching a seditious 
meaning tohigh flown language than did 
the American authorities. : AN 

Itis to be observed, further, that at the 
trial of the action no evidence of New York 
law was tendered to prove what in à British 
Court was only an allegation of fact—the 
illegality of the objects of the New York 
Associations. 

Their Lordships think that in the absence 
of such evidence the learned Chief Justice 
Bisnett went too far when he held that it 
had been proved thatthe Association and 
the African Redemption Fund had been 
shown to be bodies incorporated for illegal 
objects. It is not improbable that the 
course taken by the American authorities, 
with whom the decision of this question 
primarily rested, was the wise one. They 
simply took no notice of the Association, 
although it was performing its charitable 
functions at least publicly and was paying 
large salariés to its officere. Apparently 
they did not treat the belligerent$deas as co 
seriously or definitely put” forward that 
the law would take cognizance of them 
as threats io commit crime. If that be 
“right, this fund ought not to be treated as 
one whicha foreign Court cane regard as 
unlawful. i i 

Upon this footing the other point made, 
at the Bar dces not arise, It was eaid 
- for the respondent that a new trial can- 
“not be obtained unless & motion to that 

' effect is made within a limited time in 
the Court below. Their Lordships do not 
think thet this is an application for a 


new trial’ within the Rules of Procedure 
of the Supreme Court of British Honduras ` 
which contain the: provision. The- whole 
materials are before them, and the question 
is.oneof law simply, appearing on the 
face of the judgment. | 

They will humbly. advise His Majesty 
that the order of the Court below should 
be discharged, and that the action should 


‘be dismissed. The learned Judge direct- 


ed, after careful consideration, that the 
costs of the plaintiff and ofthe executors 
as between Solicitor and client should be 
allowed out of the estate, and ‘that simi- 
larly the defendant Association should be 
allowed balt of their ccsts out of the 
estate, again as between Solicitor and 
‘client. It was the loosenees of the testator's 
‘directions which gave rise to the litiga- 
tion, and their Lordships think that this 
order was right and should stand except- 
ing that the defendant Association and 
the other appellants should now have 
the whole of their costs cut of the estate. ` 
As regards the costs of this appeal, all 
the parties who have appeared should 
have their costs out of the estate, but - 
only as between party and party. 

4. Order discharged. 

Solicitors for the Appellants:~Mesers, 
Wethall & Wethall. 

Solicitors for tbe Respondent.—Messrs, 
Norriss, Allens & Co. ' ; 


PRIVY COUNCIL. 
APPEAL FROM THES UPKEME COURT OF TRE 
Sts1B oF VICTORIA, 
October 15, 192%, 
Present:—Lord Chancellor, Viscount . 
Dunedin, Viscount Sumner, Lord Atkin, 
Chief Justice Anglin, 
LAURENCE ARTHUR ADAMSON 
AND CTHEbS—APPELLANTS 


versus 
Taz MELBOURNE anb METROPOLITAN 
BOARD or WORKE-eRESPONDENTB. , 

Construction cf Staiules—Meaning of words— Legal 
sense io prevail over popular sense— Definitions in 
other Statutes, value  of—'Charitable institution,’ 
meaning of— Melbourne and Metrepolitan Board of 
Works Act, 1915, s. 94, scope of—Liability to water 
tow. 

In construing Acts of the Legislature it is a 
general rule that wogds must be taken in their 
legal sense unless the contrary intention appears, 
end if there is nothing in the context from which 
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an inference can be drawn that words are used, not 
in their legal meaning but in their popular sense, 
tlie technical.legal meaning must prevail. [p. 742, col. 
9 : 


Chesterman v. Federal Commissioner of Taxation 
(2), followed. i ; d "E 

Swinburne v. Federal Commissioner of Taxation (1), 
treated as overruled. - C: 

It is always unsatisfactory and generally unsafe 
io seek the meaning of words used in an Act, in 
the definition clauses of other Acts dealing with 
matters more or less,cognate even when enacted 
by .the same Legislature. A fortiori, it must be so 
when resort is had to other Legislatures. [p. 743, col. 


Section 94 of the Melbourne and Metropolitan 
Board of .Works Act, restricta the exemption from 
tax for which it provides to public institutions, 
i.e., Municipally owned or conducted institutions. (p. 
743 col.l: p. 744, col. 1.) 

[Meaning of ‘charitable institution’ discussed.] 


Messrs. J. M. Gover K. C. and H. Cassie 
. Holden, for the Appellants. 


Mr. G. H, Stamp, for the Respondents. 


f JUDGMENT. i 

Chief Justice Anglin.—The Mel- 
bourne and Metropolitan Board of Works 
(respondents) brought: this action in the 
Melbourne County Court to recover a sum 
of £65 19s. claimed as a balance due for water 
supplied by it to the defendants (appel- 
lants), who, by their defence, asserted a 
right to exemption from water rates as a 
“charitable institution” within the meaning 
ofa. 94 of the Melbourne and Metropolitan 
Board of Works Act, 1915. That section 
reads as follows:— . 


94, "Inallthe pipes to which any fire 
plug is fixed the Board shall provide and 
keep constantly laid on for use without 
charge, unless prevented by unusual 
drought or other unavoidable accident or 
during necessary repairs, a ‘sufficient 
supply of water for the following purposes 
(that is to say):—for cleansing the sewers 
and drains, for cleansing and watering the 
streets, and for supplying any public 
hospital or charitable institutions or any 
public pumps, baths aud wash-houses that 
may be established for the use of the 
inhabitants and paid for out of any city, 
town or. boreugh rates; and such'supply 
shall be próvided in such quantities and 
upon such terms and conditions as may be 
agreed upon by the Oouncil of the 
city, town or borough to which such 
water is supplied and the Board: Provided 
that no baths or wash-houses shall beentitled 
to be supplied with water under the 
provisions of this section unless the charge 
for the use thereof by the inhabitants shall 


-be approved of and shall not exceed the 
amounts fixed by the Board”. 

` In the County Court. this defence was 
upheld; but, on appeal, the Full Court of 
the Supreme Oourt of Victoria reversed 
that judgment and held the defendants 
_liable. The sole issue is whether or not 
“The Lost Dogs’ Home,” conducted by the 
defendants as trustees, is a "charitable 
institution" within s. 94. 


This legislation, it was stated by Counsel, 
was introduced inthe Colony of Victoria in 
* 1853 by the Statute 16 Vic., Oap. 39, which 
referentially incorporated (amongst other 
sections) s. 37 of the Imperial Statute 
known as "The Waterworks Olauses Act: 
1847." "The section of the Imperial Statute 
contains no reference to "charities." By 
"The Municipal Institutions Act, 1863," 
` 8. 365, Municipal ouncils were first 
empowered to appropriate public monies 
"for erecting, establishing, maintaining 
` or otherwise aiding any hospital or other 
institution or society............ for the relief 
of such poor persons as through age, - 
sickness, infirmity or accident are unable 
to help themselves.......:.” At 
In 1885, the Statute of 1853 was repealed 
and an Act was passed (The Publie Works 
Statute, 1865) to amend and consolidate the 
laws relating to publie works. ‚This Statute 
contains, as 8. 216, provisions in all material 
respects identical with the provisions of 
8. 94, above quoted, and, in particular and 
for the first time included in the subjects 
of exemption “any public hospital or 
charitable institutions.” Some other 
modifications, not now material to be 
considered, were made in adapting the 
Imperial Statute to ¢he local conditions of 
the Colony. - gem 


‘The learned County Court Judge took 
the view that, when introducing.the words 
"any publie hospitalor charitable institu- 
tions'"" into s. 216, the Legislature had 
probably failed to notice “certain qualify- 
ing words contained in the rest of the 
section,” and that, having regard to local 

- conditions, if the words so introduced were 
to be, given any substantial application 
they must be read as extending to 
hospitals and charitable institutions not 
maintained by, or subject to the control of 
Municipal Authorities, Otherwise, he says: 
“the amendment . must bə regarded as 
almost useless and very insignificant..: 

because there is certainly not more than 
one hespital under the .control of the 
Municipality and, s9 far as Qounsel could 
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inform me, not one single charitable in- 
stitution, and this finesounding amend- 
. ment woujd be avery feeble contribution 
in the aid of charity." i à 
: “He accordingly read the words "establish- 
ed for the use ofthe inhabitants etc." as 
inapplieable to "any publie hospital and 
chartiable institutions,” He proceeded:—. 

"Apparently when the section’ was 
' originally drafted the ‘purposes’ designat- 

ed were all ‘purposes’ controlled by 
-Munieipalities and when the amend- 
ment was made no attention was 
paid as tothe methed to be adopted for 
regulating the charges to be made for 
supplying hospitals or charitable insti- 
tutions. But supposing an omission has 
been made for regulating the costs and 
charges, I do not think -it would be 
. right to hold that the obligation of 
supplying water to hospitals was thereby 
completely defeated.” 

In the Full Oourt the view prevailed 
that the construction of the Statute 
contended for by the plaintiff reauited 
from the decision of the High Oourt of 
Australia in Swinburne v. Federal Commis- 
sioner of Taxation (1). The later decision of 
this Board in Chesterman v. Federal 
Commissioner of. Taxation (2) was regarded 
as distinguishable from, and was treated 
as noi having overruled, Swinburne's case 
(1), notwithstanding that in a later 
Australian case, Young Men's Christian 
Association v. Commissioner of Taxation (3), 
members oftbe High Court had expressed 
the view that it might be necessary to 
re-consider the decision in  Swinburne's 
ease (l)in the light of the Chesterman 
judgment, In Swinburne's case (l) the 
High Court indicated that in its opinion 
the meaning a.tributed in ordinary par- 
lance in Australia to the words “ public 
‘charitable institution," used in s. 18 (1) (A) 
(iii)` of the Income Assessnfent Act, 
1915, is 1— b : 

“An institution whieh—assuming its 
publie charaeter.........is charitable in the 
sense of affording relief to persons in 
necessitous or helpless circumstances, and 
in most instances, at all events, if required, 
gratuitously ; that that is the fopular 
understanding of the phrase isa matter 
of common knowledge, and so within our 
judicial cognisance” (page 384*). 

The judgment then proceeds to enum- 
(D TE 270. L. R. 377. 

2) (1926) A. C. 128; 95 L. J. P. O. 39; 134 L. T. 360: 
42 T. L. R. 121, I 
(3) (2926) 37 O.L. R. 351 

~*Page of (1920) 27 O, L, R—[#d. | 


erate a number of instances in which by - > 


‘special interpretation clauses this popular 


meaning had been placed upon the word 
“charitable” as used in various Statutes 
passed by the former colonial Legislatures 
of Australia, which, it says, confirm the 
view that that construction should prevail 
in regard to the section "immediately under 


consideration, It concludes :— 


“The Federal Act in, adopting the same 
term ‘public charitable institutions in Aus- 
tralia’ cannot, therefore, betaken as intend- 
ing any meaning other than the generally 
accepted meaning in Australia unless 
its own structure indicates another meaning. 
There is no context to indicate a secondary 
meaning, and, therefore, we are of opinion 


- that the meaning of the phrase contended 


for-hy the Commissioner [7 e., the narrower 
popular meaning] is its true one.” 

In Chesterman's case (2) in delivering 
the judgment of this Board dealing with the 
meaning of the word "charitable" in s. 8, 
sub-s 5of the Australian Estate Duty Assess- 
ment Act, 1914-1916, after pointing out that 
the appellants contended that.the word 
“charitable” bore its technical legal 
meaning as in the Statute of Elizabeth, 
[Income Tax Commissioner v. Pemsel (4)] 
the respondent on the contrary maintaining 
that it bore its popular meaning, which 
involves the idea of assisting poverty or 


destitution, Lord Wrenbury said (at 
page 131*) :— . . 
‘In approaching this question the 


starting point is found in Pemsel's case 
(4)in the House of Lords, and in Lord 
Macnaghten’s words (ibid. 98U[): ‘In con- 
struing Acts of Parliament it is a general 
rule......... that. words must be taken in 
their legal sense unless a contrary 
intention appears.’ " 

Lord: Wrenbury then proceeds to consider 
whether from the context an inference 
can properly be drawn that the word 
"charitable" is used in the Estate Duty 
Act in its popular and not in its technical 
legal meaning and, failing to find in the 
context any sufficient ground for giving 
to it the former rather than the latter 
meaning, the conclusion is,reached that 
the technical legal ^ me&ning must 
prevail. ; i 

rom this statement of the effect of 
the two judgments it is obvious that, 
althoggh Swinburne’s case (1) is not 


(4) (1891) A. O. 531 at p. 583; 61 L. J. Q. B. 265; 65 
L. T. 621; 55 J. P. 805. x 
*Page of (1026) A C.—Ed] 
Page of (1891) A. Q,—LEd.] 
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expressly adverted to in the report of 
‘the Chesterman's case (2) it mustbe regarded 
as -having -been overruled by that 
decision, Indeed, the.principle of construc- 
‘tion upon which the  Swinburne' case 
(1) rests is directly opposed to that which 
‘forms the foundation of the judgment 
of this Board in Chesterman's case (2). 
Moreover, their Lordships would observe 
that it is always udsatisfactory and 
generally unsafe to seek the meaning of 
‘words usedin an Act of Parliament in the 
definition clauses-of other Statutes.dealing 
with -matters more or less cognate, even when 
enacted by the same Legislature, A fortiori 
must it be so when resort is had, (as in 
the Swinburne's case (L) for this purpose 
to the enactments of other Legislatures. 

“The Lost Dogs' Home" is admittedly 
a cuaritable institution in the technical 
legal sense [In re Douglas (5)] and it 
follows that the conclusion -reached in 
the Supreme Court of Victoria cannot be 
maintained upon the ground there 
assigned. 

Approaching the construction of the 
Act now before them with the view -that 
the words "charitable institutions" must be 

: taken in their technical legal sense “unless a 

contrary intention appears," their Lordships 
. now proceed to consider whether in the 
present instance the context excludes 
that meaning and requires that these 
words should be given a more restricted 
scope. 


“Havisaging s. 94 as a whole, its 
design would appear to ‘be to provide 
for the furnishing .of a sufficient supply 
of water, free of charge, for certain 
Municipal purposes and to certain 
' publie institutions supported by, or at the 
cost of, the Municipal authorities for the 
use of the inhabitants, The cleansing of 
sewers and drains and the cleansing and 
watering of streets (thé first purposes 
specified) are undoubtedly works carried 
on by those authorities. The adjective 
“public” preceding the word “hospitals” 
would seem also to qualify the immediately 
succeeding words “charitable institutions” 
(these being.*the second set of objects 
specified), just as the adjective “public” 
preceding the word “pumps” also qualifees 


“baths and. wash-houses" (these three 
forming the last group of subjects of 
exemption) While it may be questi8nable 


` whether the clause “phat may be established 
for the use ofthe inhabitants and paid 


> (1887) 35 Oh. D, 472;56L. J. Oh. 913; 56 L. T. 
186; 38 W. R, 140; < 


for out of any city town or borought 
rates,” ‘grammatically applies only .to 
"publie pumps, baths and wash-houses” 


‘(the words which immediately precede it), 


or also extendsto “publie hospitals or 
charitable institutions," the repetition of 
the word "publie" before “pumps, etc,” 
would seem to emphasize the Municipal 
character of the undertakings to bebene- 
fited by the exemption. But whether 
the qualifying clause “that may be es- 
tablished, etc." does or does not apply 
to all the preceding subjects of exemp- 
tion, the application of the immediately 
succeeding clause “and such supply shall 
be provided, ete,” to every item of the 
supply dealt with in the section admits 
of no doubt. The reference by the word . 
“such,” preceding the word “supply,” to 
the sufficient supply of water .mentioned 
in the first member of the section is clear, 
It is, therefore, certain that the entire 
supply of water dealt within the section 
and each. item thereof, is required to 
be: — : 
“Provided in such quantities and'upon 
such terms and conditions as may be agreed 
upon by the Council ofthe city, town or 
borough to-which such water is supplied 
and the Board.” ' M 

This latter provision would seem to 
put beyond doubt the Municipal character 
of all the works and institutions intended 
to be benefited. The agreement as to quan- 
tities, terms and conditions is to be made 
by the Council of the Municipality to which . 
such water is supplied. < 

Their Lordships ara unable to assent 
to the view of the learned County Court 
Judge thatit may be assumed that the 
Legislature, when iütroduocing, in 1865, in- 
‘to 8, 216 of the Public Works Act, the 


‘words "any publie hospitals or charitable 


institutions,” had overlooked the qualify- 
ing words. contained in that section, which 
restrict its application to Municip&l under- 
takings. There is nothing to warrant such 
an assumption. Ono the contrary, the 
Legislature must, in their Lordships’ opin- 
ion, be taken not only to have been cognis- 
ant the general character and scope 
of the section, but also to have bean 
fully apprised of the presence in it, and 
of the significance, of the restrictive 
clauses now "under discussion. That it 
was so is indicated by the verbal changes 
made in their phraseology.  - 

In the opinion of their Lordships, 
therefore, the sectionas it stands discloses 
an intention on the part of the Legisla 
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ture to restrict the exemption for which 
it provideg to public institutions, i. e., 


Municipally owned or conducted institu-, 


. tions, to which class, admittedly, “The 
Lost Dogs’ Home" does not belong. - 
Sofar a3 the history of the section 

may be looked at, it serves to confirm 

this view. The corresponding provision of 

the Eaglish Waterworks Olauses Act, 1847, 

made part of the law of Victoria in 1853, 

was confined in its application to public 

works and institutions established “for the 
free use of the inhabitants" or paid fog 

out of Municipal rates. The provision did 

not then extend to public hospitals or 

charitable institutions, Municipal authori- 
ties not having had, at that time, the 
right to establish, maintain or aid such 
institutions. That power was conferred 
by the legislation of 1863, already advert- 

ed to and shortly afterwards (1865) 

—not improbably with a view to further 

benefiting such hospitals or charitable 

institutions as any Municipality to which 
the Melbourne and Metropolitan Water- 
works Act, 1915, applies, might see fit to 
establish, maintain or aid under the legis- 
lation of 1t63—the words “any public 
hospitals or charitable’ institutions" were 
inserted in re-enacting the section which 
already provided for the exemption from 
water rates of certain other Municipal 

undertakings. . 

Their Lordships aré, accordingly, of the 
opinion that for the reasons they have 
indicated the conclusion reached by the 
Supreme Court of Victoria was correct. 
They will, therefore, humbly advise His 
Majesty that this appeal should be dfsmiss- 
ed with costs. Š 
A, Appeal dismissed. 
Solicitors for the Appellants:—Messrs, 

Brundett, Randell & Co, 

' Solicitors for the Respondents:—Messrs, 

: Blyth, Dulton, Hartley Blyth. 
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Sch. 8—O fficers transferred to Irish Free State—Right 
io pension—Suit for declaration of right to pen- 
sion—Minister of Finance, powers oj--Compensa- 


tion Committee, status  of—Minute of British 
Treasury,’ 1922, effect of—Calculation of pen- 
sion, supplemental pension, and superannuation 
allowance. 


The effect of the Agreement for a Treaty between 
Great Britain and Ireland «and the Statutes and 
Orders of 1922, and particularly of Art. 78 of the 
Irish Constitution, was to give every existing officer 
in the serviceof the Government who was trans- 
ferred to the Provisional Government and after- 
wards tothe Irish Free State, a right by the Irish 
Law to the benefit of Art 10 of the Agreement for a 
Treaty. with regard to superannuations and pensions, 
with a corresponding title to enforce that right in 
the Courts of the Free State. [p. 746, col. 1.] 

The right of an existing officer retiring under the 
statutory conditions to receive compensation in 
accordance with the rules contained in Sch. 8 of 
the Act of 1920 remains, and is converted by 
Art. J8 of the Constitution into a legal right; and 
the machinery provided by the Statute for ascertain- 
ing the amount of the compensation having dis- 
appeared, the duty of ascertaining it-falls, in case 
of need, upon the Courts and not onthe Minister of 
Finance so far as Southern Ireland is coneerned |p. 
746, col 2.] ; 

The Compensation Oommittee set up by the 

Minister of Finance of Southern Ireland is an 
Advisory Committee only with no statutory powers 
one i? recommendations have no binding effect. 
ibid. 
: -An officer who is entitled to the benefit of Art, 10 
of the Treaty, if he is dissatisfied with the retiring 
allowances paid to him by the Minister of Finance, 
is entitled to bring a suit against the Attorney-General ` 
fora declaration of his rights. [ibid] 

Dyson v. -Attsrney-General (4) and Dyson v, 
Aitorney-General (5), referred to. 

The Minute of the British Treasury, dated 20th 
March, 1922, cannot affect the rights of officers who 
had been transferred to the service of the Irish 
Free State at its date, and the Minister of Finance, 
who has no discretion as to the compensation to be 
allowed, cannot make it binding on them by 
adopting it. Rights of such officers are governed 
by the Statutes. [p. 747, col. 2] 

Upon a reasonable interpretation of the Statutes 
dealing with supperannuation allowances, the supple- 
mental pension can be made to vary (like the bonus 
on which it is calculated; with the cost-of-living 
figure. |p. 747, col. 2; p. 748, col. 1.] 

The amount of the officers salary at the date of 
his retirement should not be treated as an overriding 
maximum of supplemental pension. p.748, col. 


2. 

Ime lump sum allowanee payable to an officer : 
under s: lof the Superannuation Act, 1909, should 
be regarded as an accession to ae first year's 
pension and should be calculated on the same basis 
as that pension, There is no warynt in the Statutes 
for calculating it on 75 per cent. oly of the current 
amount of bonus. [ibid.] i 

A servant of the Orown has no right under the 

upsrannuation Actsto sue for his superannuation 
allowance. [p. 745, col. 1.] 


Cooper v. Heg. (1) and Yorke v. Regem (2), referred 
to, 


Messrs, A. A. Dickie and J. Henry,for the 

Appellants, y 
Messrs. A. K. Overend,!C. iBewley. and 

C. Lavery, for the Respondent. ; 
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JUDGMENT. - : 
Lord Chancellor.—tThis is an 
appeal by special leave from an order of 
the Supreme Court of the Irish Free State, 
reversing (by a majority) the judgment of 
Mr: Justice Meredith in favour of the appel- 
lants. s j 
The appellants, who were formerly 
established civil servants in the employment 
_of the Crown ijn Southern Ireland, were, by 
. the several instruments which effected or 
followed upon the establishment of the 
Irish Free State, transferred to the service 
of that State. Taey have since retired, 
and being dissatisfied with the retiring 
allowances, granted to them by the Minister 
of Finance, they brought this action in the 
High Court against the Attorney-General 
of .the Free State, claiming a series of 
declarations as to the allowances to which 
they are entitled. Mr. Justice Meredith, 
by whom the action was tried, granted part 
of the relief claimed; but, on appeal to the 
Supreme Court, that Court by a majority 
(Mr. Justice Johnston  dissenting) held 
that the action would not lie, and dis- 
missed it with costs. Hence the present 
appeal. : 
On the argument’ of. the appeal before 
this Board two distinct. questions were 
discussed, namely, first, whether the appel- 
lants are entitled to any legal rights in 
respect of which an action fora declaration 
- will lie against the Attorney-General; and, 
secondly, whether, assuming that such an 
action will lie, the appellants are,on the 
true construction of the Statutes: relating 
to superannuation or compensation for loss 
of office, entitled to the declarations which 
they claim. The questions so raised are of 
considerable public importance both as 


bearing onthe effect to begiven inthe Courts ` 


of the Free State to the Statutes and Orders 
of 1922, and also as affecting the interests 
of a large number of former servants of the 
Crown. . - i - 

Upon: the first question the respondent 
relied in the first place on the decisions 
of the English Courts which have laid it 
down that a servant of the Crown has no 
right underethe Superannuation Acts to 
sue for his superannuation allowance; and 
for this purpose reference was made to fhe 
cases of Cooper .v. Reg. (1)- and Yorke v, 
Regem .(2). Their Lordships do not 
question the authority of those deeisions, 


(1) (1880) 14 Oh. D, 91; 49 L. J. Ch. 490; ~28 W. R. 
11; 42 L. T. 617 


(2) (1915) 1 K. B. 852; 84 L, J. K, B. 947; 31 T. L. R. 
2207112 L, T. 1135. °° " E 


. decision shall be final”; 


745 
which, indeed, was recognized by the 
House-of Lords in Considine v. ` McInerney 
(3); but those cases turned entirely upon 
the language of the Superannuation Acts. 
Section 30 of the Act of -1834 (which has 
not been repealed) enacts that “nothing in 
this Act shall extend or be construed to 
extend to give any person an absolute right 
to compensation for past services or to any 
superannuation or retiring allowance under 
this Act" and s. 2 of the Act of 1859 
provides that any question as to a claim 
{or superannuation shall be referred to the 
Commissioners of the Treasury, "whose 
and, in view of 
these enactments, it was. clear that .no 
action could be brought to set aside or 
vary a decision of the Commissioners of the . 
Treasury. But the claim of the present 
appellants rests; not upon the Superan- 
nuation Acts taken by themselves, but upon 
those Acts as modified and applied by the 
Agreement for a Treaty between Great 
Britain and Ireland and the Statutes and 
Orders of 1922. By Art. 10 of the Agree- 
ment : | . 

“The Government of the Irish Free State ` 
agrees to pay fair compensation on terms not 
less favourable than those accorded by the - 
Act of 1920 to Judges, officials, members 
of police forces, and other public servants 
who are discharged by it or who retire in 
consequence of the change of Government 
effected in pursuance ‘hereof.” < 

This article, taken by itself, might no 
have been enforceable by anindividual citi- 
zən in the Irish Courts; but by a series of 
enactments following upon the Agreement . 
for a*Treaty, it has been made a part of the 
Municipal Law of the Free State. By the 
Provisional Government (Transfer of Func- . 
tions) O. 1922, cl, 7, it was provided as 
follows: | . - f 

“(i) AN officers who are on the day of 


. transfer engaged or employed, in the 


discharge of functions transferred under 
this order to the Provisional Government ` 
shall be transferred to and become officer 
of.the Provisional Government................ RE 
(at) Where an officer is transferred to the 
Provigional Government under this order, 
he shall hold office by a tenure correspond- 
ing to his previous tenure, and if he is dis- 
charged by the Provisional Govern- 
ment, or if he retires in  con- 
sequence of the change of Government 
effected by this order, he shall be entitled ' 
(3) (1916) 2 A. O. 162; 85 L. J. P. ©. 168; 32 T. L. R. 


453; 60 S. J. 456; 114 L. T. 1138; (1916) W. O. & T. 
. Rep. 114. Lo 
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to receive compensation from the Provi- 


sional Goyernment and the terms of such 
compensation shall not be less favourable 
to him than such as are accorded in the like 
eireumstances by the Government of Irelan 
Act, 1920. ` : 

By Act I of 1922—the Statute by 
which Dail Eireann enacted a Constitution 
for the Irish Free State—it was enacted 
that the Articles of Agreement for a 
Treaty should have the force of law; and 
Arts. 77 and 78 of the Constitution provided 
as follows: í 

“77. Every existing officer of the Provi- 
sional Governament at the date of the 
coming into operation of this Constitution 
(not being an officer whose services have 
been lent by the British Government to the 
Provisional Government) shall on that 
date be transferred to and become au 
offieer of the Irish Free State (Saorstat 
Eireann), and shali hold office by a 
tenure corresponding to his previous 
tenure.” 

“78. Every such existing officer who was 
iransferred from the British Government 
by virtue of any transfer of services to ‘the 
Provisional Government shall be entitled 
to'the benefit of Art. 10 of the Scheduled 
Treaty." i 

The effect of these enactments, and 
particularly of Art. 78 of the Oonstitution, 
was to give to every existing officer who 
was transferred to the Provisional Govern- 
ment, and afterwards to the Free State a 
right-by hish Law to the benefit of Art. 10 
of the Agreement for 2 Treaty with a 
corresponding title to enforce that right in 
the Courts of the Free State. $5 

But it was argued on behalf of the re- 
Spondent that, even assuming that the 
Statutes conferred a right, they gave the 


` appellants no more than a right to put 


forward their claim to the Minister of 
Finance, (to whom the functions of the 
British Treasury in respect of superan- 
nuation have been transferred) and to 
receive such compensation as he might 
award to them. In support ofthis view it 
was pointed out that at most the effect of 
Art. 10 of the Agreement for the Treaty and ' 


. Art. 18 of the Constitution was to give to 


existing civil servants transferred to the 
Free State 
Eighth Schedule to the Government of 
Ireland Act, 1920; that under that schedule 
a civil servant retiring under the statutory 
conditions would only have been entitled to 
receive such compensation as the Civil 
Service Oommittee set up by that Act 
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mightaward to him in accordance with 
the rules contained in the schedule; an 
that by s. 56 (6) of the Act the determina- 
tion of the Civil Sarvice Committee of any 
claim or question which was to be deter- 
mined by them under the Act was to be 
final and conclusive. Jn consequence of . 
the establishment of the .Free State the 
Oivil Service Committee has so far as 
Southern Ireland is .concerned, never been 
Set up; and it was argued that, this being 
so, the right to make an award under 
Sch. 8 of the Act of 1920 has reverted to the 
Minister of Finance as the successor to the 
British Treasury. Their Lordships do not 
agree with this reasoning It is true that the 
Civil Service Committee for all Ireland has 
lapsed, and that by s. 7 of the Irish Free 
State (Consequential Provisions) Act, 1922, 
such a Committee has been set up for 
Northern Ireland only; but the effectis not 
to transfer the functions of that Uommittee 
as regards Southern Ireland to the Minister 
of Finance. The right of an existing officer 
retiring under the statutory conditions to 
receive compensation in accordance with 
the rules contained in Sch..8 of the Act of 
1920 remains, and is converted by Art. 78 
of the Constitution into a legal right; and 
the machinery provided by the Statute for 
ascertaining the amount of the compensa- 
tion having disappeared, the duty of 
ascertaining it falls, in case of need, upon 
the Courts. 

In this connexion it is desirable to 
mention that, with a view to obtaining 
assistance in the duties falling upon him in 
this connexion, the Minister of Finance has ~ 
set up a Compensation Committée, whose 
duty it is to advise him as to the compensa- 
tion to be awarded to retiring civil servants. 
This Committee consists of-a Judge of the 
Supreme Court, who is the Ohairman, two 
members appointed by the Minister and 
two appointed by the staff of civil servants. 
The constitution of the Committee is 
eminently fair, and there can be no doubt 
that its-advice is of.value; but it is an 
Advisory Committee only with no statutory 
powers,and it was.not, and could not be 
contended on behalf of the respondent 


that its conclusions have a binding 
effect. 
Upon the first point, therefore, their 


Lordships are of opinion that the appellants 
havee legal right which may be asserted 
in the Courts of the Irish Free State; and 
they see no objection “to that form of the 
action which is brought against the Attor- 
ney-General fora declaration of rights and - 
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is inaccordance with the well-known deci- 
sions in Dyson v. Attorney General (4),Dyson 
v. Attorney-General (5) and other cases. 

Before dealing with the questions of 
amount itis desirable to state in a little 
more detail the position of. the two appel- 
lants, the nature -of the compensation 
awarded to them respectively, and the 
questions upon which disagreement has 
arisen. e] 

Eachofthe appellants had many years 
of service to his credit, and each of them 
was entitled at the date of his retirement 
to a fixed salary and also to asupplemental 
salary (or bonus) varying with the costs of 
living figure; and in each case the notice of 
retirement, which was given in accordance 
with the statutory conditions specified in 
the Eighth Schedule to the Act of 1920,tcok 
effect afterthe passing of the Irish State 
Constitution Act. But there was this differ- 
ence between the appellants, namely, that 
whereas the appellant No. 2, Mr. Cochrane, 
had elected to adopt the provisions of the 
Superannuation Act, 1909, the appellant 
No. 1, Mr. Wigg, had preferred to remain 
subject to the provisions of the Act of 1859. 
Accordingly, while the first appellant was 
entitled, in accordance with the Act of 1859, 
to a superannuation allowance equal to 
one-sixtieth of his annual salary and emolu- 
ments for every completed year of service 
(subject to the notional increases of his 
salary and years of service prescribed by 
Part 1 of the Rules contained in the Eighth 
Schedule to the Act of 1920), the right of 
appellant No, 2 was to a superannuation 
allowance equal to one-eighcieth of his 
annual salary and emoluments for every 
completed year of service (subject to the 
notional increases above mentioned), to- 
gether with an additional allowance of a 
lump sum equal to one-thirtieth of his 
annual salary and emoluments for every 
completed.year of service, but not exceeding 
one and a half times the amount of such 
salary and emoluments. 

In calculating the pensions to be awarded 
to the appellants the Compensation Com- 

“mittee, whose recommendations were 
adopted by the Minister of Finance, pro- 
ceeded generally upon the above lines. 
They made the proper notional increaseg 
in thesalary (both fixed and supplemental 
and in the years of service of each appel- 
lant, and awarded to each of them a &xed 


pension representing the proper proportion 
(4) (1911) 1 K. B. 410; 80 &. J. K. B. 831; 27 T. L. R. 
143; 55 S. J. 168; 103 L. T. 707. t 
(5) (1912) 1 Oh. 158; 81 LI, K,.B. 217; 1051, T. 
753; 28T,L.R,72 | 
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of his fixed salary and a supplemental 
pension representing the proper *proportion 
of his supplemental salary (or bonus) as so 
increased; but in each case they made it a 
condition of the award; (1) that the sup- 
plemental pension should be Subject to 
reassessment quarterly with reference to 
the official coat of living figures from time 
to time declared; and (2) that at no time 
should the supplemental pension exceed its 
prescibed amount at the date of the retire- 
ment, which was referred to as the “overrid- 
wg maximum.” Further, (3), in calculating 
the lump sum allowance to be paid to the 
appellant Cochrane in Tespect of his 
supplemental salary or bonus, they calcu- 
lated that allowance upon 75 per cent, only 
and not upon the whole of the bonus to 
which ‘he was entitled at the date of 
retirement. It is with regard to these 
conditions numbered (1) (2) and (3) that 
the awards were -questioned on this 
appeal. 

In imposing the disputed conditions, 
the Advisory Committee followed the 
principles laid down in a Minute of the 
British Treasury dated 20th March, 1922, 
which was adopted by the Minister of 
Finance on the 1lth May, 1922; and it ig 
necessary to consider whether the Minute 
is binding on the appellants. In their’ 
Lordships’ opinion it is not so binding, 
The Minute was the outcome of a long 
discussion between the Treasury and the 
British civil servants as to the pensionable 
character of the bonus, and it is no doubt 
operative as to officers remaining in the 
service of the Crown in Great Britain; for, 
as to the pensions to be awarded to those 
officers, the Treasury has a wide discretion, 
But the Minute cannot affect the rights of 
officers who at its date had been transferred 
to the Government of the Free State nor 
could the Minister of Finance, who (as their 
Lordships have held) has no Giscretion as to 
the compensation to be allowed to officers 
in the position of the appellants, make the 
Minute binding upon them by adoption. 
Their rights must depend upon the con- 
struction of the Statutes without reference 
to any Minute; ani the question to be 
determined is whether and to what extent 
the disputed conditions are in accordance 
with the Statutes. 

As to the condition numbered (1) their 
Lordships are of opinion that upon a re- 
asonable interpretation of the Statutes 
dealing with superannuation. allowances, 
the supplemental pension can be made to 
vary (like the bonus on which it is cals 
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culated) with the costofliving figure, If 
a transferred officer were entitled on retire- 
ment to have his pension calculated upon 
hie current bonus, without reference to any 
future variation, the effect might be that 
he would get more by way of pension than 
hecould have claimed ifhe had remained 
in the British service, and their Lordships 
do not think that this was the intention of 
the Acts. The pension may be made to 
vary as the salary would have varied. 

But on the same reasoning their Lord- 
ships do not think that the conditign 
numbered (2) can be sustained. If the 
pension is made to fall with the cost of 
living figure, it should also be capable of 
rising with that figure; andif the amount 
of the officer's salary at the date of his 
retirement is not conclusive for the purpose 
of preventing the application of the sliding 
scale under condition No. (1), neither should 
it be treated as an overriding maximum as 
prescribed by condition No. (2). » 

The condition numbered (3) raises a 
difficult question. The additional allow- 
ance payable under s. |, Superannuation 
Act, 1909, to an officer who comes within the 
provisions of that Act, is to be “a lump sum 
equal to one-thirtieth of the annual salary 
and emoluments of his office, multiplied 
by thenumber of completed years he has 
servel.” Thereis an obvious difficulty in 
applying this formula to a salary which 
may vary up or down from year to year 
and no doubt it was on this ground that the 
Treasury, in the Minute above referred to, 
directed that tbis allowance should be 
calculated on 75 per cent. only of the current 
amount of the bonus. But in theit Lord- 
ships’ opinion thereeis no warrant in the 
Statute for the rough-and ready way of 
dealing with the matter. The lump sum 
allowance, as Meredith, J., pointed out, is 
not intended ag a commutation payment 
for the purpose of investment, but as an 
allowance for meeting the increased 
temporary expenditure connected with the 
officer’s retirement; and accordingly it is 
reasonable that it should be regarded as an 
accession to the first year's pension and be 
calculated on the same basis as that pen- 
sion. Upon the whole their Lordships are 
of opinion that this condition cannot ‘be 
sustained. 

The result ia that their Lordships find 
themselves in agreement on every 
point with the judgment of the. learned 
tial Judge, and they are of opinion that 
the: order of the Supreme Court should 
be set aside and the judgment of Mere- 
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dith, J., restored. The respondent shall 
pay the costs of the appeal to the Sup- 
reme Court; but as on the appeal to 
this Board the appellants contended unsuc- 
cessfully against. the application of a 
sliding scale to their pensions, there 
should be no costs ofthat appeal Their 
Lordships will humbly advise His Majesty 
accordingly. ‘ 
A o * Order set aside. 
Solicitors for the Appellants:—Messrs. H. 
Z. Deane & Co., for Mr. W. J, M. Coveter. ' 
Solicitors for the Respondent:—Messrs. 
Coward Chance & Co., for Mr. M. A, Corngar. 
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PRIVY COUNCIL. 
APPEAL FROM QOnTAkIO. 
March 12, 1928. 
Present :—Lerd Buekmaster, Lord Shaw 
Lord Wrenbury, Lord Blanesburgh and 
Lord Atkin. 
BANKING SERVIOE CORPORATION 
Lr». (BROOKS SECURITIES, Lr.) 
—APPELLaNTS 


versus ` 
TORONTO FINANOE CORPORATION, 
LTD. AND ANOTHER — RERPONDENTS. 

Company law—Promoter agreeing to advance capital 
etc. and to underwrite all preference shares in con- 
sideration of certain number of fully paidup shares— 
Validity of agreement—Ontario Companies Act, $. 100 
(2)—Companies Act (VII of 1918), s. 105 (2). 

Where.a Company agreed to give another Company 
a certain number of shares as fully paid and non- 
assessable in consideration of the latter Company 
agreeing to underwrite or sell all the preferred 
shares of the former Company at a certain rate of 
commission and to provide the former with the 
necessary working capital, experience ‘and assistance 
for earrying on its work: 

Held, that the contract being one and indivisible, 
contravened the provisions of s. 100 (2) of the Ontario 
Companies Act (s. 105 (2) of the Indian Companies 
Actjand was ultra vires of the Company. [p. 750, cel, 


2.] i 
' Messrs M. Fillgy, W. Greene and G. 


Lawrence, for the Appellant. 

Mesere F, W. Wegenart, J. B. Sindon, 
C. C. Robinson and T, Moss, for the Re-, 
spondents, 


= e 

JUDGMENT. 

. Lord Buckmaster.—Their Lord- 
ships do not think it is necessary to call 
upon tbe respondents in this case, for, 
hawing heard the matter fully argued, they 
a of opinion that the appeal must 
ail. ° 
The appellants are a Company which 
erganizes building, mortgage and dis- 
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eount corporations and provides them with 
capital In the course of their operations 
they promoted the respondent Oompany. 
This latter Company was incorporated on 
3rd February, 1921, with a capital ef 
2,000,000 dollars, divided equally into 
preference and deferred shares, both the 
preference and the deferred shares having 
a face value of -10dollars a piece. In 
order to make the respondent Company 
effective as a business concern, the ap- 
pellants considered that the system with 
which they were acquainted would need 
to be installed and at the same time that 
they could raise the capital necessary for 
the purpose of carrying on the business, 
which, in the main, consisted in financing 
the erection, purchases and sales of houses 
in selected spots. Accordingly, a pro- 
position was prepared by the appellants 
and placed before the respondents Which 
contained two proposals: first, that the 
appellant Company should start the busi- 
ness of the respondent company; and 
secondly, that they should provide the 
necessary capital for carrying on its work, 
This capital was to .be provided by the 
issue of the preference shares, for it was 
not contemplated that the ordinary shares 
should be employed for the purpose, except 
so far as they might be used as bonus 
shares to induce either purchasers or ap- 
plicants for the preference stock. Although 
the two proposals are in their nature 
independent, their Lordships are of opin- 
ion that the proposition itself which was 
placed before the respondent Oompany was 
a proposition in which both the two 
branches were closely associated, and that 
` they were not, and there were never intend- 
ed to ba, two separate and independent 
proposals.. This is shown in the terms of 
the proposal itself which contains the fol- 
lowing sentence: 

“Moreover, we are satisfied that very sub- 
stantial profits can be earned for the 
gubseibers of your company if our system 
and ideas are adopted by your corperation, 
- provided, of course, that sufficient working 
capital is raised; and which we are also 
willing to obligate ourselves to obtain with 
your assistance.” A 

The propefal continues by stating that 
the appellanta are prepared to install the 
system and to attend to every detailein 
connexion with the obtaining of the ne- 
cessary working capital, the .consideration 
for installing the system and f8r the 
experience and ideas “in connexion with 
the service which we propose to furnish 
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the Oompany” will be issue of 99,983 
shares. The proposal then refers to the 
means of raising capital and provides 
that the appellants shall be entitled to 
a -eommission on all the capital” for which 
The proposi- 
tion in that form is put before the direc- 
tors of the respondent company, who 
considerand adopt it, and this adoption 
was confirmed by the share-holder, It 
was, however, contemplated from the first 
that a further agreement or agreements 
had to be prepared, as is shown from this 
statement at foot of the original proposi- 


gion : 


“Obviously all of these details will have te 
be werked out and incorporated in one or 
mere agreements, and if the terms of our 
propesition are accepted by your Board 
we will draft the agreements in question 
or you can have your Solicitors do 8o and 
submit them to us”, 


Pursuant to that propesal and accept- 
ance, agreements were, in fact, prepared. 
They were two. The firstis one which 
refers to the proposition in writing, that 
has been accepted, and states in the first 
recital the arrangements for providing thé 
necessary experience and the assistance 
for establishing the business, and in the 
second recital the agreement for provid- 
ing the working capital by underwriting 
or sale of the Company's preferred shares. 
After those two recitals, whieh are both 
accurate recitals of the two branches of 
the original proposition, the operative 
part of the agreement begins, In its first 
clause it provides that the appellants shall 
install its business system, provide the 
necessary office place, and do the necessary 
clerical work, and in the second, the ap- 
pellant Company agree to enter into a 
Separate agreement compelling it to 
underwrite or sell all of the preferred 
shares of the company at the original agreed 
commisslon. f 


Following on these two recitals and 
the carrying out of these two provisions 
about the business and the issuing of the 
shares para. 3 of the agreement is in these 
words : ù 

“The consideration payable by the second 
party to the first party for the foregoing is 
hereby fixed at 99,933 shares of the common 
stock of the second party, to be issued to the 
first party as fully paid and non-assegsable.- 
upon the first party executing this agred- 
ment and the further agreement with re- 
ferenee to the obtaining pf the second- 
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party's working capital hereinbefore referr- 
ed to. 

A second agreement was then prepared. 
That agreement, it appears to their Lord- 
Ships, was in point of time executed sub- 
sequently to the first, because it recites 
the proposition in writing, that the pro- 
position has been accepted, and the agree- 
ment to underwrite or sell the -preferred 
Stock. It also recites that “by agree- 
ment bearing even date herewith 
entered into between the parties hereto, 
the firat party has agreed to take over and 
have installed the business system”; and 
then refers to' the proposed reductior 
into writing of the terms relating to the 
underwriting or sale of the preferred 
stock, which it proceeds to effect. On 
the face of these agreements, therefore, it 
appears that there had been,às considera- 
tion for the dual obligation cast upon the 
appellants, the duty cast upon the respond- 
ents of issuing 94,983 - shares of the com- 
mon stock as fully paid. That brings at 
once into consideration the provision of 
the Ontario Companies Act of 1914 which, 
by s. i00, appears to prohibit this very 
transaction, Section 100 provides by sub- 
8. 1 that upon any offer of shares to the 
public, the Company may pay commission 
subject to two conditions: the one is that 
the rate of commission is authorized by the 
Letters Patent; and secondly, that it does 
not exceed the amount or rate .disclosed by 
the Letters Patent and by the prospectus, 
Nothing turns upon that; but sub-s, 2, 
which is taken in terms from the English 
Companies Act, states that except as 
therein provided bysubs. 1, “no Com- 
pany shall apply any of its shares 
or capital either directly, or indirectly, in 
payment of commissign, discount or al- 
lowance to any parson in consideration of 
his subscribing or agreeing to subscribe, 
whether absolutely or conditionally, for 
any shares of the Oompany or procuring 
or agreeing to procure subscriptions 
whether absolute or conditional, for any 
. Buch shares whether the share or capital. 

‘be so applied by being added to the pur- 
chase-money of any property acquired by 
the Company or to the contract price of any 
work to be executed for the Companysor to 
be paid out of the nominal purchase- 
- Money or contract price or otherwise", 

Ualess it is possible, therefore, to make 
the issue ofthe shares the exclusive con- 
sideration for rendering the service apart 
from the issue of the capital, it cannot 
be denied that the transaction entered into 
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is in direct defiance of the provisions 
of the Act of Parliament; but it has been 
argued on behalf of the-appellants that 
the matter ought to be regarded as though 
two totally distinct and independent 
bargains had been made, the one being 
the arrangement for underwriting or sell- 
ing the preference shares, on agreed . 
terms as to commission, and the otker 
the agreement for the rendering of the 
services the value of which, it is assumed 
were measured or fixed at 99,983 chares, 
If it had been possible to establish such 
a contention, further questions might 
very well have arisen, but in their Lord- 
ships’ opinion, it has been impossible to 
get so far. The original proposition, al- 
though it contained two matters which, ~ 
in their nature, were distinct, was one 
offer, accepted as one offer by the Company, 
andit would have been quite impossible 
for the Company to have accepted one 
branch of the offer and then said: “That 
is all we mean to do”, because it is plain 
that the appellant Oompany would then 
have been quite unable to have carried 
out successfully the operation which, for 
its ultimate efficiency, depended upon 
their being able to get controlof the ordi- 
nary shares in order that they might ob- 
tain the necessary inducement to persuade 
purchasers to accept the preference shares, 
The proposition was one proposition with 
two heads, It might have been possible 
ag no agreement was entered into, that 
even after the original proposal the two 
heads could have been separated, and two 
independent agreements have been pre- 
pared, one of which would have fixed the 
value of the services at the agreed figure 
of theshares and the other would have 
fixed the price for the underwriting at the 
agreed commission, but that is not, in 
fact, what was done. The first agreement 
was executed, reciting both the obliga- 
tions that the appellant Company was 
prepared to undertake, stating in plain 
language that the consideration payable 
"for the foregoing"—that was for both 
obligations which they were called upon 
io carry out—was 99,983 shares ; and it 
appears* to their Lordships quite useless 
to consider whether the same transaction 
might not have been carried out within 
ihe*limits of the law by other means, 
The means that were, in fact, adopted are 
in theig opinion, in contravention of sub- 
8.2, 8. 100, Ontario Companies Act, and, 
therefore, were ultra viresthe Company. 
There were other questions that were 
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raised before the trial Judge and before 
the appellate division Having regard 
to their Lordships’ opinion upon this 
first point, they have not thought it 
necessary to hear argument of Counsel 
for the appellants upon them, since they 
could only arise if the appellants could 
succeed inoverthrpwing the case against 
them which the terms of the section and 
the terms of the contract established. 
This, in their Lordships’ opinion, they 
have completely failed to do. Their 
Lordships think, therefore, that the 
judgment of the Appellate Division was 
right, and that this appeal should be dis- 
missed with costs to the respondent Oom- 
pany, and they will humbly advise His 
Majesty accordingly. 
A. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Freshfields, Leese & Munro. - 

Solicitors for the Respondent:—Messrs. 
Lawrence, Jones & Co. 
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PRIVY COUNCIL. 
APPEAL FROM QUEBEC. 
October 16, 1228. 
Present :-—Lord Chancellor, Viscount 
Sumner, Lord Warrington of Olytfe 
Lord Atkin and Chief Justice Anglin. 
CANADIAN SPOOL COTLON Co, Lr». 
—APPBLLANTS ~ 
versus 
OITY or MONTREAL RESPONDENTS. 


Interpretation of Statutes—Local bodies— Power to 
exempt prospective traders from taxatwn— Construc- 
tion—Overlapping of  powers—kevised Statutes of 
Quebec, 1888, Arts. 4509, 4642. 

An act of the Legislature provided as follows. 
“The Council may by a resolution exempt from the 
payment of Municipal taxes for a period not exceeding 
20 years any person who carries on any industry, 
trade or enterprise whatsoever, as well as the land 
used for such industry, trade or enterprise, or agree 
with such person fora fixed sum of money payable 
annually for any period ngt exceeding 20 years in 
commutation of all Municipal taxes”: 

Held, that the words ‘who carries on any industry’ 


and the words ‘used for such industry’ were phrases | 


qualifying the word ‘person’ and ‘land’ respectively, 
as of the time atewhich they would be exempt from 
taxation which “otherwise would fall upon them, 
and were intended to express the conditions under 
which the exemptions would come into existenge 
and continue to exist,and were, consequently, wider 
enough in their ordinary meaning to entitle a 
Municipality to agree to exempt from taxation a 
person proposing in future to carry on any industry, 
trade, or enterprise. [p. 742, col. 1.] 

Held, further, that tht article should not be 
given a limited construction merely because thers 
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was another article in the said enactment dealing 
with exemption of future manufaetories jibid;] 
. Overlapping of powers conferred by Legislature 
is not a startling or uncommon thing. . 752, col, 2.) 

Mr. A Georffrion, for the Appeilants, 

Mesers. E. Laflur and H. Parent, for the 
Respondents. - 
JUDGMENT. 

Lord Atkin.—This is an appeal from 
a judgment of the Court of King's Bench 
(Appeal Side) of the Province of Quebec 
affirming a judgment of the Recorder of 
Montreal in an action brought in the Re- 
corder’s Oourt whereby the City of Montreal 

ecovered a sum of $54,419:56, the arrears 
of Municipal taxes for the years 1918 1919 
1920, with interest. The appellants’ con- 
tention was that the property was exempt 


from taxation by reason of a resolution of ^ ^ 


the Council of the town of Maisonneu 

3rd April, 1907, approving a eon tract with 
the appellants which granted the exemption 
claimed. The City of Montreal, the suc- 
cessors-in-title to the town of Maisonneuve 


-in this respect, disputed the validity of the 


exemption. The Recorder and the Cour 
King’s Bench, following the decision an 
majority of the Supreme Court of Oanada 
in City of Montreal v. Dupre (1) held 
the exemption invalid. In effect this is an 
appeal from the decision of the Supreme 
Court. Atthe time of the resolution and 
contract the appellant Company were pro- 
posing to establish in the town of Maison- 
neuve a mill for spinning cotton thread and 
fine yarns. The exemption was granted on 
the terms that they should commence to 
erect the mill within four months, should 
spend onthe building and plant at least 
$200,000 and should employ 200 hands 
paying in wages upwards of $50,000 per 
annum. The mill wag duly erected and the 
conditions continuously performed. The 
validity of the exemption depends upon the 
provisions of Art. 4559 0f the Revised Sta- 
tutes of Quebec of 1858, which governed the 
transaction at that time, The words of the 
article are : f 7 

"The Council may by a resolution ex- 
empt from the payment of Municipal taxes 
for & period not exceeding 20 years any 
person who carries on any industry, trade 
or enterprise whatsoever, ‘as well as the 
land used for such industry, trade or en- 
terprise, or agree with such person for a 
fixed sum of money payable annually for 
any period not -exceeding 20 years in com- 
mutation of all Municipal taxes. It may 
ae poids the aus of the Municipality 
an eir propert I 

Wm SE op A om the payment of 
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Municipaltaxes. Such exemption or agree- 


ment-shall not extend to work upon water-: 


course, boundary ditches, fences or front 
roads connected with taxable property so 
exempted of commuted." . 

The objection taken to the resolution and 
the contractis thatat the time they came 
into existence the appellants were not “a 
person who carries on any industry, trade 
or enterprise," inasmuch as they were theh 


only intending to establish their spinning 


mill. : 
If the section stood alone their Lordships 
-would not have felt much difficulty in 
overruling the objection. It appears to them 
that the words “ who carries on any indus- 
try” as the words ''used for such industry” 
are phrases qualifying the words“ person " 
and “ land " respectively, as of the time at 
which they will be exempt from taxation 
which otherwise would fall upon them, and 
are intended to express the conditions 
under which the exemption will come into 
existence and continue to exist If the 
words had been “ may exempt any trader " 
as well as“ his warehouse," such a narrow 
construction as that the validity of the ex- 
emption depended upon whether the trader 
had begun to trade the day before or the 
day after the promise to exempt him would 
hardly have been put forward. So far as 
ihe power of exemption was given for 
the purpose of encouraging trade within the 
Municipality, it would seem more probable 
that the power should extend to prospec- 
tive traders rather than be confined to those 

already there. 

It is said, however, that if one considers 
another article in the Revised Statutes of 


16:8, No. 4642, one will find astatutory pro-. 


vision dealing with exemptions of future 
manufactories, and one must, therefore, con- 
clude either that the ‘words in Art. 4559 
wide enough in their ordinary meaning to 
entitle a Municipality to agree to exempt 
from taxation a person proposing in the 
future to carry on any industry, trade, etc, 
must be but down so as to confine the power 
to a person at the time of the resolution in 
fact carrying on an industry, trade, ete., or 
at any rate must beso limited in ihe case 
of persons proposing to establish a manu- 
factory to which class of persons alone the 
provisions of Art. 4642apply. The power 
given by Art. 4642 is given to any city, town 
or village Municipality. Itis,as has been 
said, limited to persons proposing to es- 
tablish a manufactory not being a flour mill, 
gas works or distilery. The exemption 
. may only be for ten years: a statutory notice 
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with statutory particulays as to the nature 
of the factory must be given, and the Coun- 
cil must proceed by by-law, which must be 
breught before the Council at two different 
meetings. There is no power given to agree 
in advance to commute annual paymenis 
for a fixed sum such asis given by Art. 
4559. 

‘Considering the different scope of Arts. 
4642-3, the fact that the ‘powers are givgn 
to other authorities additional to these 
affected by Art. 4559, that the exemption 
is dealing only with manufacturers and 
not as in Art. 4559 with persons exercising 
any industry, trade or enterprise, and 
that it does not deal with the power to 
commute, their Lordships can find no- 
thing in the articles in question so repug- 
nant te the meaning which the words of 
4559 would otherwise ordinarily bear as 


‘to justify them in coming to the conclusion 


that reading the Revised Statutes as a 
whole the words of 4559 should receive a 
limited ^ construetio;. Their Lordships 
think that the effect of the two sections is 
that so far as manufactories were c ncerned ` 
there were overlapping powers, a result, as 
Duff, J., has observed, neither startling nor 
uncommon. 

This view appears to their Lordships to be 
supported by a consideration of the previous 
legislation which was reviewed with great 
care by the learned Judges in the Supreme 
Oourt. Taking the view that their Lord- 
ships do of the construction of the relevant 
articles considered only asforming part of 
the Revised Statutes, it becomes unneces- 
sary to deal at any length with that part of 
the case. Their Lordships consider it 
enough to say that they agree with the 
survey of the previous legislation made by 
Duff, J., inthe case of City of Montreal 
v. Dupre (1) and with the conclubions which 
he draws therefrom. Their Lordships 
will, therefore, humbly advise His Majesty 
that the appeal should be allowed and the 
judgments of the Courts below set aside 
and the action dismissed with costs here 
and below, 

A. - Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Lawrence, Jones & Co, | 

Solicitors for the Respondents:—Messrs, 
Blake & Redder. ° 
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LAHORE HIGH COURT. 
FULL BENCH. 
SacoND Orvie ArPgAL No. 2481 or 1928, 
April 16, 1929. 
Present:—Sir Shadi Lal, Kr., Ohief 
Justice, Justice Sir Alan Broadway, KT, 
. and Mr. Justice Tek Chand. 
^ Musammat SABAN-—DEFENDANT— 
APPELLANT 
versus É 
SHAHBAL AND oTHERS—PAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLI, v. 1 
— Judgment', meaning of—Copy of judgment on pre- 
did nah issue, necessity of filing with memo, of ap- 
peal, 

The word ‘judgment’ in O. XLI, r. 1, Civil Procedure 
Code, means the statement of the final adjudication 
of the rights of the parties in the action and does not 
include orders whereby some preliminary issue® point 
or plea was determined or some step taken or other 
question settled in theprogress ofthe case. There- 
fore, under O.XLI, r. 1, Civil,Procedure Code, a 
memorandum of appeal should be accompanied by 
a copy of the decree and (unless the Appellate Court 
dispenses therewith) of the final judgment only, 
Tp. 755, col. 1.) ` 

Lakhmi Das v, Ishar Das (3), Morton v. Woodfall 
(4), Dhani Ram v. Goman (5), Amar Nath v. Kishen 
Chand (6), Jaswant Kuar v. Gajan Singh (7) and 
Ishar Das-Dhe«vam Chand v. Bunta Mal-Durga Das 
(8), referred to. 

Nanhe Mal-Panna Lal v. Piyere Lal-Debi Sahai 
(D, Abdullah v. Behari Lal (9), Labha Singh v. Basant 
Singh (10), Fazl-un-nissa v. Didar Hussain (11) and 
Jott Ram v. Harbaksh Singh (12), overruled. i 

Second appeal from a decree of the 
District Judge, Gujranwala, dated the 15th 
September, 1928, affirming that of the 
Subordinate Judge, First Olass, Gujran- 
wala, dated the 2nd June, 1928, 


Messrs. Muhammad Tufail and Qabul 
Chand, for the Appellants, 

Messrs, Mehr Chand and Badri Nath, 
for the Respondents, 


: < ORDER. . 

Tek Chand, J.—The suit, which has 
given rise to this reference, was instituted 
by the plaintifis-respondents for a declara- 
tion that the mutation of the land of a 
deceased childless collateral of theirs, 
sanctioned by the Revenue Authorities in 
favour of his predeceased son's widow, 
was null and void and ineffectital as 
against then, The defendant raised a 
preliminary. objection that the suit for 
the declaration prayed for did not lie “Ss 
the plaintiffs were not. in possession of the 
land in dispute. The trial Court frgmed 
a preliminary issue on this point and by 
an intermediate order dated the 19th of 
October, 1927, decided itin favour of the 
plaintiffs. It then proceeded to try the 
suit on the merits end on the 25th of May, 
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1928, gave judgment for the plaintiffs. 
From the decree, which followed upon this 
judgment, the defendant preferred an 
appeal tothe District Judge. The memo- 
randum of appeal was accompanied by 
copies of the decree appealed from and 
the judgment dated the 25th of May, 
1928, but a copy of the intermediate order 
dated the 19th of October, 1927, was not 
attached with it. In ground No.5 of the 
memorandum, however, the appellant 
challenged the finding of the trial Court 
that the plaintiffs-respondents were in 
possession and a declaratory suit was main- 
tainable. When the appeal came up for 
hearing it was objected on behalf of 
the plaintifis-respondents that the appeal 
had not been properly presented, as under 
0, XLI,r. 1, Civil Procedure Code, 
it was necessary to filea copy of the order 
of the 19th October, 1917, along with 
the memorandum of appeal. The learned 
District Judge, following Nanhe Mal- 
Panna Lal v. Piyare Lal-Debi Sahai (1), 
upheld this objection and dismissed the 
appeal. : 

On second appealthe soundness of thia 
view was questioned, and as there was a 
serious conflict of judicial opinion on the 
pointin this Court, the learned Judges of 
the Division Bench have referred the fol- 
lowing questions for decision by the 
Full Bench :— 

l. Whether & memorandum of appeal 
should be accompanied, not only by a 
copy of the final judgment, but also by 
a copy ofan order disposing of a pre- 
liminery issue arising in the case ; and : 

2. Whether the omission to file a copy of 
the preliminary order*entails the dismissal 
of the whole of the appeal, or merely 
prevents the appellant.from impeaching 
the decision on the issue dealt with by that 
order. . : 

The provision of the Code of Ciwil Pro- 
cedure governing this matter is to be 
found in O, XLI, r. 1, which lays 
down that the memorandum of appeal 
shall be accompanied by a copy of the 
decree appealed from and (unless the Ap- 
pellate*Court dispenses therewith) of the 
judgment on which it is founded. It is 
contended by the learned -Counsel for the 
appellant that the copy of the judgment . 
required io be filed under this rule is 
the copy of the final judgment which con- 
tains the ultimate decision on the claim 
-put forward in the plaint and that it is 

(1) 109 Ind, Cas. 399; A, I, R, 1928 Lah, 46; 9 Lah, 
L. J. 502, 
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not obligatory on the appellant to file 
copies of intermediate orders passed by 
tbe Courtén the course of the trial, dis- 
posing of preliminary objections raised, by 
the defendants or deciding issues of fact 
or law involved in the suit. It is noteworthy 
that though O. XLI, r. 1, and the 
corresponding s. 541 of the Codes of 1877 
and 1882 (which were identical in 
terms) have been in force for over fifty 
years, not a single case is to be found 
in the authorised or unauthorised 
reports of cases decided in any other 
Province in India in which an appedl 
has been thrown out simply because the 
memorandum was not accompanied by 
copies of intermediate orders of the kind 
above referred to. It is also significant 
that all the Punjab cases on which the 
respondents rely were decided subsequ- 
ent to June, 1926. Itis a matter of com- 
mon knowledge that in this Province also, 
the practice before 1926 was to annex 
with the memorandum of.appeal, a copy 
ef the final judgment only. The earliest 
case on record in which the point was 
raised is Lakhmi Das v. Ishar Das (2) but 
there the objection was overruled and the 
appeal held to have. been properly con- 
stituted. The previous practice appears 
tohave continued until June 1926, when 
in Bhiwani Cotton Spinning and Weav- 
ing Mills v Firm Bishen Sahai-Bhagwan 
Das (3) a contrary view was taken for 
the first time, and the failure to filea copy 
of the intermediate order was held fatal 
to the maintainability of the appeal. Since 
then a considerable volume of case-law 
has grown up on this point in this «Court. 
In the following five cases a liberal inter- 
pretation owas put on O. XLI, 
T. l, and the objection overruled:—(I) 
Morton v. Woodfall (4), (II) Dhani Ram 
v. Goman (5), (Ili) Amar Nath, v. Kishen 
Chand (6), (IN) Jaswant Kuarv. Gajan 
Singh 61), (V) Ishar Das-Dharam Ghana v. 
Buta Mal-Durga Das (8) while in the follow- 
ing five cases the objection was up held:— 
(V1) Abbullah v. Behari Lal (9), (VII) Labha 


(2) A. I. R. 1992 Lah. 93. : 
(3) 105 Ind. Cas, 593; A. I. R. 1928 Lah, 45;28P. L. 


(4) 99 Ind Cas. 770; 8 Lah. 257; 9Lah. L. J.25; 28 
P. L.R 15; A. I. R. 1927 Lah. 103. , 
(5, 103 Ind Cas. 73; A. I. R. 1977 Lah. 640. 
(6) 103 Ind. Cas. 224; A. I. R. 1927 Lah. 629, 
(7) 112 Ind. Cas 602; A. I. R, 1928 Lah. 601. 
(8) 115 Ind Cas. 67; A. I. R. 1929 Lah. 42. 
. _ (9) 97 Ind. Ca8. 780; A. I. R. 1926 Lah 638; 8 Lah, 
LJ, 361; 27 P. L, R. 701, 
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Singhv. Basant Singh (10), (VIII) Fazl-wn- | 
nissa v. Didar Hussain (11), (1X) Nanhe M al 
Panna Laly. Piyàre Lal Debi Sahai (1), 
(X) Joti Ram v. Harbakhsh Singh (12). 

The learned Counsel for the appellant 
has challenged the correctness of the latter 
set of rulings (Nos. VI to X) and has point- 
ed out that it is not possible to reconcile 
thereasoning on which they are based^ I 
do not, however, think it necessary to dis- 
cuss these cases in detail, as the common 
factor in all of them is that they purport. 
to apply (if I may venture to say 80) too 
literally the definition of ‘judgment as 
given in e. 2 (9), Oivil Procedure Code, to 
0. XLI, r. 1. In that. section it 18 
provided that, unless there is anything 
repugnant in the subject or context, 
‘judgment’ means the statement given by 
the Judge of the grounds of a decree or 
order. It is argued that if the issues 


-arising in a suit are decided piecemeal by 


separate orders, all these orders taken to- 
gether constitute the ‘judgment’ on which 
the decree is founded and copies of all of 
them must be annexed to the memoran- 
dum of appeal. The learned Counsel for 
the respondents was, however, constrained 
to admit that if this argument is pushed 
to its logical consequences, it will lead to 
startling results, e. g., an appeal would 
be liable to. dismissal for failure to file 
with it a copy of an intermediate order 
deciding an issue relating to verification of 
the plaint, misjoinder or non joinder of 
parties, refusal to stay the suit under s. 
10, valuation, jurisdiction etc, Even though 
in sume cases, these matters might have 
been settled otce and for all in the trial 
Court and be of no practical im- 
portance for the determination of the 
appeal. 

‘I think the true meaning of ‘judgment’ 
in O. XLI, r. 1, can be ascertained 
by referring to O. XX, r. 7, where it 
is provided that the decree shall bear 
date the date on which the 'judgment' was 
pronounced and when the Judge has satis- 
fied himself that the decree has been drawn 
up in accordance with the judgment he 
shalleign it. There can be,no manner of 
doubt that the word ‘judgment’ in this 
Rule means the final judgment only, other- 
Wise in cases in which different issues 


“have been decided on different dates the 


(10) 104 Ind. Cas. 545; A, T. R. 1927 Lah. 449; 9 Lah, 
L. J. 237: 28 P. L. R. 407. "x 
(11) 109 Ind. Cas. 397; A. T. R. 1927 Lah 451, 
(12) 105 Ind. Cas, 653; A. 1. R. 1928 Lah, 60; 9 Lah, 
L J. 393; 29 P, L, R, 224, 
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decree shall have to bear all these dates 
8 position which is too absurd to be se- 
riously put forward. 

Rule 4 (2) of O... XX, lays down ‘that 
a judgment of a Court, other than a Court 
of Small Causes, shall contain a concise 
statement of the case, the points for de- 
termination, the decision thereon and the 
reasons for such decision. This clearly 
contemplates that there will be but one 
‘judgment’ in a suit, and that it ought 
12 be a self-contained document. If, how- 
ever, à Court in any particular case 
decides the issues piecemeal and at the 
close of the proceedings writes a judgment 
which does nof contain a concise state- 
ment of the case nor does it summarize 
its findings on some of the issues, already 
recorded in orders passed during the 
course of the trial, the judgment is strictly 
speaking defective. But, all the same, it 
purports to be the ‘judgment’ in the 
case, aod contains the decision of the 
Court which has put an end t» the action 
by declaring that the plaintiff was or was 
not entitled to the remedy for which he 
had sued. It is the judicial pronounce- 
ment on which the decree is founded, and 
if a copy of this document has been annex- 
ed to the memorandum of appeal the 
requirements of O. ; I. l, are, 
in my- opinion, fulfilled and the appeal 
must be taken to have been’ properly pre- 
sented, : 

After & careful consideration of the argu- 
ments addressed to us by both Counsel 
and the rulings cited I have no doubt 
that the word 'judgment' in O. XLI, 
r.1, means the statement of the final 
adjudication of the rights of the parties 
in the actiqn and does not include orders 
whereby some preliminary issue, point 
or plea was determined, or some step.taken 
or other question settled in the progress of 
the cause. 5 

My answer to the first question, there- 
fore, is that under O, XLI, r.1, a 
memorandum of appeal should be ac- 
companied by a copy of the decree and 
(unless the Appellate Court dispenses 
therewith) of the finaljudgment only, and 
that it is no&fiecessary for the appellant to 
file with it a copy of an order disposing of a 
preliminary issue arising in the case. e 

On this view, the second question does 
not arise and itis not necessary to discuss 

LJ 


it. : 
Shadi Lal, C. J.—I concur, | 
Broadway, Jd.—I concur. ~ . 
Ro Appeal dismissed. 
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LAHORE HIGH COURT. 
. Szoonp Orvie ArreaL No. 2812 or 1928. 
March 20, 1929, « 
. Present: —Mr. Justice Jai Lal. 
UTTAM OHAND AND ANOTHER—PLAINTIFFS 
i — APPELLANTS 
s versus z 
. Tus MUNICIPAL COMMITTEE, 
NAKODAR-—DRFENDANT 
RESPONDRNT, . 

Punjab Municipal Act (III of 1911), ss. 193. 225— 
Municipal Committee refusing permission to build on 
ground of dispute as to title of land—Jurisdiction of 
Civil Court to entertain suit for title and injunction-- 
‘Resolution of Committee ultra vires, oppressive or 
arbitrary—Civil Court's powers to grant redress. 

Where the principal ground on which a Munici- 
pal Committee refuses its permission to build is that 
the land in dispute belongs tothe Committee, the 
aggrieved party can move the Civil Court to ad- 
judicate on the question of title and to issue an 
injunction to the Committee to restrain it from 
preventing the plaintiff from building on the land 
merely on the ground that thera is dispute as to the 


title to the land on which it is proposed to build. [p. 
757, col, 1.] : 

It is a well-recognised rule of law that a person 
aggrieved by any résolution or order passed by a 
Committee 1s entitled to claim redress in the Civil 
. Oourt, ifhe can satisfy it that the act of the Com- 


Paris arbitrary, oppressive or ultra vires. [p. 756, 
col. 2. : ; 


Second appeál from a decree of the 
District Judge, Jullundur, dated the lst 
November, 1928, reversing that of the 
Subordinate Judge, Fourth Ulass, Nakodar, ` 
ee Jullundur, dated the 30th January, 
1928. 


Mr, Faqir Chand, for the Appellants, 

Mr. B. D. Qureshi, for the Respond- 
ent. .. i 

JUDGMENT. —The appellants gave a 
notice to the Municipal Oommittee of 
Nakódar of their intention to erect or re- 
erect à chabutra in front of their house 
under the provisions of ss. 189 (2) of the 
Punjab Municipal Act. The Oommittee 
refused permission to build on the ground 
inter alias that the title to the land on 
which it was proposed toetect the chabutra 
vested in the Committee. Other grounds. 
are also mentioned in the resolution of the 
Committee but it is not clear whether 
they are idependent ‘of its claim of title. 
The last clause of s.193 of the Municipal 
Act gives a discretion to the Oommittes 
to refuse permission if there is any dispute 
between the Committee and the applicant 
as to the title totheland on which it is 
proposed to erect the building, until such 
dispute is decided. ^ . ME 

The applicants, it appears, presented an ` 
appeal to the Deputy Commissioner which 
wa3 dismissed. Consequently, the suit out 
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of which this second appeal has arisen 
was instituted by them for “an injunction 
against the Committee  restraining the 
latter from preventing them from build- 
ing a platform 40 feet by 8 feet as des- 
cribed in the plan attached to the plaint on 
the land ` owned and possessed: by the 
plaintiffs”. : 

Thesuit was defended by the Com- 
mittee on the ground that the land belonged 
to it and not to the plaintiffs. In para. (6) of 
the written statement, it was stated that 
“the Court has jurisdiction to adjudicatee 
on the ownership of the land but the matter 
of granting or withholding permission is 
not within the competence of the- Court". 
On these pleadings issues were . framed as 
-. follows:— < ae Sg MAP ae | 

1. Whether the site in. dispute is pos- 
messed by the: plaintiffs and belongs to 
them? . MW cr RM" 

2. Whether this Court cannot give “any 
` decreé regarding the chabuira in ques- 
. tion? `> JC E 
2 What-relief are the plaintiffs entitled 


The trial Oourt held that the . land on 
' which it was proposed to erect the build- 
ing belonged to the plaintiffs and decreed 
the suit. From this decree an appeal 
was presented to the District Judge. of 
Jullundur who accepted the appeal and 
dismissed the suit on the following 
grounds:— 

"Sofar as I can see the question of 
title is quite immaterial’ in this case for 
whether the site belongs to the plaintiffs 
or nct nothing could be constructed on it 
without the sanetion of the Committee, 
The only real questton for determination 
is as to whether the Committee was within 
its powers in withholding its sanction or 
whether the plaintifs have any remedy in a 
Civil Court: Section 193 ofthe Punjab 
Municipal Act provides for according sanc- 
tion by the Committee for the erection or 
re-erection of any building ands, 225 of 
the Act provides the remedy by an appeal 
in the case of any person aggrieved by 
the refusal of the Committee under s, 1:3 
to sanction the erection or re-erection of 
a building. The Committee is not required 
to state its reasons for refusing sanction. 
Tithe Committee ects arbitrarily in re- 
‘fusing sanction,the Appellate Court shall 
no doubt take this into consideration in 
deciding the appeal. In the present case 
the appeal was filed unders. 225 and re- 
- ected, - i 

“In my opinion the plaintifis have no 
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remedy now: in a Givil Court,.,....In the 
present case the Committee are apparently 
laying claim to the site on which the 
former chabutra stood ands. 193 of 
ihe Punjab Municipal Act . provides that 
the Cemmittee may refuse permission if 
there is any dispute until such dispute 
is decided. In the present essethe plaiwt- 
iff have not come into Oourtin order 
to have their title established to the 
gite", 

- Now itis no doubt true that the plaintiffs 
do not, in the last paragraph of their plaint 
relating to ihe relief claimed by them ex- 
pressly claim a declaration ofiitle to the 
land in dispute. On the other hand, 
they claim an injunction against theCom- 
mittee to restrain it preventing them from 
building on their own land. In my opin- 
ion, the relief claimed does imply a prayer 
forthe declaration of the plaintiffs’ title 


` and though the injunction claimed is stated 


in too general a form stil, in granting it, 
the Court can confine the relief within 
proper limits. The last clause of s. 193 
clearly provides that the Committee may 
refuse to grant permission if it - claims the 
land on whichit is proposed to build but 
only untilsuch dispute is decided, and 
the plaintiffs seek to decide such dispute 
by means of the present suit. It waa, 
therefore, the duty of the learned Dis- 
trict Judgeto determine the question of 
title to the land in dispute. This he has not 
done. 

His observation that “if the Committee 
acts arbitrarily a Civil Court has no juris- 
diction to interfere but that the only 
remedy of the applicant is to appeal to the 
executive authorities” is not supported 
by authority. It isa well-recognised rule 
of law that a person aggrieved by any 
resolution or order passed by the Oom- 
mittee is entitled to claim redress in the 
Civil Court, if he can satisfy it that the act 
of the Committee is arbitrary, oppressive 
or ultra vires, i 

The question, however, does not arise in 
this case. I am unable to hold that in the 
presené suit the ‘plaintiffs ask this Court 
toset aside the order of e Municipal 
Committee on the ground that it was 
arbitrary or oppressive. On the other 
hand, their sole ground for relief is that 
they arethe owners of theland and not 
the Committee. The resolution of the 
Committee also showg thatthe principal 
ground for refusal of -permission to build 
was that the Committee claimed the land 
on which it was proposed to build, It 


115 I. C. 1929. MUHAMMAD SHAFI-MUHAMMAD AYUB V, DELHI HOUSE OF MULTAN. 


may be that the Committee had other 
grounds for refusal but they have not 
been clearly stated in the resolution. In 
my opinion, therefore, this appeal must 
succeed. 

The District Judge should adjudicate 
on the question ,of title to the land in 
i in andjfhe findsit to vest in the 
plaint, then he should issue an injunction 
to the Municipa Committee to restrain it 
from preventing the plaintiffs from build- 
ing on the land merely on the ground 
that there is a dispute as to the land on 
which it is proposed to build. It will 
be left to the Committee to refuse 
permission on any other valid ground of 
objection that there may be tothe con- 
struction of the chabutra.. Of course, if the 
Committee still refuses to sanction the 
construction of the chabutra on any other 
ground except the questionof title, then 
the applicants may have their remedy, 
but this is not a point with which I am at 
present concerned. hold that the pre- 
sent dispute relates merely to the ques- 
tion of title tothe land and the District 
Judge must adjudicate on the question, 


and then mould the relief to be granted to. 


the plaintiffs, with due regard to the obser- 
vations made above. 

I accept this appeal, set aside the 
decree of the learned District Judge and 
remand the case to him with directions 
. to hear the appeal on the merits. The 
Oourt-fee paid on the memorandum of 
appeal inthis Court shall be refunded 
tothe appellants, and the other costs will 
abide the result. It may be that the 
plaintifís may desireto amend their plaint 
sofaras the last paragraph relating to 
the relief ig concerned and if a proper 
application ia madeto the District Judge, 
he shall allow the plaint to be amended on 
such terms as he thinks proper. 

R.L, Appeal allowed. 


M — 


LAHORE HIGH COURT. 
Civin Revision No. 598 or 1927. 
February 22, 1928. 
Present:—Mr. Justice Jai Lal. 
MUHAMMAD SHAFI-MUHAMMAD 
AYUB—PLAINTIFE3—PHTITIONSRS , 


versus 
DELHI HOUSE or MULTAN— 
DEFENDANT— RESPONDENT. 
Provincial Smell Cause Courts Act (IX. of 1887), 
s. 25—High Court's plenary, powers} of revision~- 
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Limitation, wrong dismissal on point of—Cinil Pros 
cedure Code (Act V of 1908), s. 149—Plaint filed 
without Court-fee—Shortage of Cowri-fee stamp wt 
treasury—Extension of time—Date of presentation, 
Powers of revision vested in the High Court under 
s. 25, Provincial Small Cause Courts Act, are much 
wider than those under s. 115, Civil Procedure Code 
and a revision lies from an order of a Small 
Pause Court wrongly dismissing a suit 23 time-barred, 
Where failure onthe part of the plaintiff to affix 
the requisite Court fee stamp on the plaint is not 
due te any faülton his part but to the shortage of 
stamps in the treasury, the Court should exercise its 
discretion under s. 149, Civil Procedure Code, for 
extension of timeto pay up the requisite Court-fea 
and when such discretion has been exercised, the pre» 
* sentation of the plaint willrelate back to the dats 


of its original presentation. 


Civil revision from a decree of the Judge, 
Small Cause Court, Delhi, dated the Ist of 
July, 1927. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Nand Lal, for the Respondent. 


JU DGMENT.~—The period of limita- 
tion provided for certain suits was reduced 
by an Act of Legislature so far as the 
Punjab is concerned and in order to give 
relief to those persons whose suits would 
have become barred under the amended 
law the 8th December, 1926, was fixed to 
be the date by which all such suits, 
which would otherwise bave been barred 
by limitation, could be instituted in the 
Province of Delhi. On that date appar- 
ently a large number of suits were filed 
in the Civil Courts with the result that 
the supply of Couri-fee stamps was ex- 
hausted. 

The suit out of which these proceed- 
ings have arisen was instituted by the 
plaintifi-petitioner on the 8th December 
but without the ,necessary Oourt-fes 
stamps being affixed on the plaint. The 
Court directed that the stamp be paid 
the next day, i. e. the 9th December. On 
that day *the plaintiff absented himself 
and the 15th December was fixed as the 
date oå which the stamp could be paid, 
On that date also the plaintiff did not 
appear and consequently the suit was 
dismissed by default. On the 17th Decem- 
ber an application was made by the 
plaintif for the restoration of the suit. 
It was alleged that he could not pay the 
Court-fee on the 8th because no Court-fee 
stamp was available on that day and also 
that since then he had been ill and, there- 
fore, unable to attend the Court in order 
to pay the requisite Court-fee stamp. 
The Court below thereupon permitted him 
to pay the Court-fee stamp and admitted 
the plaint subject to any objection that 
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- the defendant might haveon the score of 
Aimitation:; f 
The suit was registered on the 18th on 
payment of the requisite Oonrt-foe Siamp. 
within the time fixed by the Oourt. and 
summons sent to the defendant who 
&ppeared and raised an objection that. 
the suit was barred by time. This ob- 
jection found favour with the Judge, 
Small Cause Court, whoon the lstJ uly, 
1927, dismissed the suit as barred by 
lime. CREE 
. An affidavit. has been filed with the 
petitioner in this Court in which it is 
asserted by the plaintiff that on the 8th 
December he could not get the requisite 
Court-fee stamp from the treasury, There 
is no counter-affidavit filed on behalf of the 
" respondent.’ I, therefore, must hold that 
the allegation of the plaintiff that he was 
unable to procure the requisite Court-fee 
on the &th December owing to the supply 
of the Court-fee stamps having been ex- 
hausted is true. 
. A preliminary objection is taken on 
behalf of the respondent that no petition 
for revision lies. Oertain authorities were 
cited in supprot of this contention and 
reliance was also placed on: the provisions 
of s, 115, Civil Procedure Code, It is to be 
noted that tbisis not a petition under s. 
115, Civil Procedure Code but under 8. 25, 
Small Cause Courts Act, and the powers 
of revision vested in this: Court under the 
latter Act are wider than those under the 
Civil Procedure Code, With Tegard to the 
judgment cited by the learned Oounsel 
some of them are no doubt under a 25 
Small Cause Oourts Act, and it has been 
held therein that if a suit, which is barred 
by time has been decreed by the trial 
Oourt the High Oourt need not interfere 
in revision with the decree of the trial 
Court because in such cass substantial 
justice has been’done between the Parties 
and the Court is not bound to interfere in 
revision in every case in which the judg- 
ment of the trial Court may be opposed 
to some provisions of law. But in the 
case before me it is not that substantial 
justice has been done between the barties 
On the other hand the plaintiff's suit has 
been dismissed and if I hold that ib hag 
been wrongly dismissed then it would be 
in. the interests of justice that the Petition 
be accepted. The cases cited by the 
learned Counsel, therefore, have no ap- 
plication to the facts of the Present cage 
and I must, therefore, overrule the pre- 
liminary objeetion. ee: 
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On the merits I hold that it baving 
been established that the failure of the 
plaintiff to affix the requisite Oourt-fee 
atamp on the plaint cn the- 8th December, 
1927, was not due to any fault on his part, 
but was due to thesupply of stamps 
having become exhausted,* I consider that 
.the Court below should have exercised” 
its discretion under s. 149, Civil Procedure 
Code. But Counsel for the respondent says 
that in this case not only there was a 
failure to pay the requisite Oourt-fee stamp, 
° but also there was subsequent absence of 
the plaintiff, but that absence has been 
condoned by the Court below and the 
explanation of the plaintiff has been 
aecepted as true inasmuch as the Court 
did sej aside the dismissal in default. No 
notice prior to the restoration of the 
case was necessary to be sent to the 
defendant as contended by his Counsel 
because the suit had been dismissed in the 
absence of the defendant. 

I, therefore, hold that there was suffi- 
cient cause for the plaintiff not having 
paid the Court-fee on the plaint on the 
8th December and that the Court was 
fully justified under the circumstances in 
allowing the plaintiff to pay such fee before 
the time fixed by it, and further that the 
same having been so paid ‘the plaint must 
be deemed to have been presented on the 
5th December. Admittedly the suit was 
within time on that date and consequently 
this petition is accepted, the decree of 
the trial Court dismissing the suit as . 
barred by time set aside and the case re- 
manded to it with directions to dispose of 
it on the merits. Costs of these proceed- 


ings will abide the result. . 
B. L. Appeal accepted. 


——— 


LAHORE HIGH COURT, 
LETTERS PATENT APPEAL No. 37 op 1927, 
March 21, 1938. 
Pfesent:—Sir Shadi Lal, &r., Chief 
Justice and Mr. Justice Broadway. 
CHANDAR. AND OTHERS— DEFENDANTE-— 

APPELLANTS 
versus 
«BALA PARSHAD AND OTEERS— 
PLAINTIFFS— RESPONDENTS, 


Hasement—Quasi- easement—Flow of weter—No 
defined. channel —A pparent easement. 
quasi easement is a convenience te which an 
owner subjects one part ọf his property for the bene- 
At of another, Whenever auch Parts are separated by 
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Erant or devise on the part of the owner of what is 
called the quasi dominant heritage, the convenience, 
in the absence ofa stipulation to the contrary, is 
' taken as an easement by the grantee or devisee 

It is not necessary for an easement to flow of water 
to be“ apparent" that some drain or outlet should 
be visible on the dominant or servient tenement, 

Munshi Misser v. Bhimrajmani (1), relied on. 


Letters Patent Appeal against the judg- 
ment of Mr Justice Dalip Singh, dated the 
24th January, 1927 (passed in Civil Appeal 
No 18070f1926)and reported as 1U0 Ind» 
Cas. 939 varying that of the District 
Jüdge, Delhi, dated the 16th March, 1926, 
(which reversed that of the Subordinate 
Judge Third Class, Delhi, dated the 10th 
August, 1925. x oS . 

Mr. Kishan Dayal, for the Appellants. 

. Messrs. Anant Ram Khoshla and Jagan 
Nath Aggarwal, for the Respondents. 


JUDGMENT. 


Broadway, J.—One Kalwa owned 

- cartain property in Delhi. In 13309 this 
property was partitioned at the instance 

of one Rapa a grand son of Kalwa who was 

entitled to a one-fifth share. The pro- 

perty which consisted of certain buildings 

with a courtyard in the middle was situate 

on a slight slope, the upper level being 

‘about ls inches to two feet higher than 

the lower. Rupa was allotted the buildings 

and part of the courtyard which existed 

on the upper level. He sold his property 

to one Thakar Das in 12720, Thakar Das, 

' however, lost this property as a result of 
a pre-emption suit brought by Lala Bala 
Parshad and others and in August, 1328, 
these pre-emptors as plaintiffs instituted a 
suit against the owners of the property on 
the lower levél claiming an easement ‘en- 
titling them to discharge their rain water 
and water for daily use through the court- 


yard of the defendants, and an injunction : 


prohibiting the defendants from interfer- 
ing with this easement. Is appears that 
a wall had been erected, by the defendants 
across the courtyard which interfered with 
the flow of water rain or for daily use, 
from the property of the plaintifs. The 
trial Court degreed the plaintiffs’ suit 
which was, hówever, dismissed by the 
learned District Judge on appeal, The 
plaintiffs thereupon came up to this Oourt* 
in second appsal when Mr. Justice Dalip 
Siagh maintained the order of the 
learned District Judge so far as the water 
for daily use was concerned but grant-. 
ed the plaintiffs a decree for: an injuno- 
tion restraning . the. defendants from., 
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preventing the rain water from the plaint” 
iffs’ property passing into the courtvard 
of the defendants and discharging itself at 
& certain point X marked in the plan into 
the Municipal drain. The” defeadanta 
thereupon preferred. an appeal under cl. 10 
of the Letters Patent through Mr. Kisben 
Dayal. Mr. Jagan, Nath Aggarwal appear- 
ed for the plaintiffe-respondents. 

Now, the easement claimed by the 
plaintiffs was one of those termed quasi 
easements and “may be described as con- 
yeniences to which an owner subjects one 
pért of his property for the benefit of 
another, Whenever such parta are sepa- 
rated by grant or devise on the part of 
the owner of what is called the quasi 
dominant . heritage, these conveniences, 
in the absence of a stipulation to the 
contrary, are taken as easements by _ 
the grantee or d evisee."- It was contended 
by.Mr. Kishen Dayal that in this case it 
had not been shown that the easement 
claimed was an “apparent”. one although 
he admitted that. it was “continuous”. He 
further contended . that’ °in order to make 
an easement- “apparent: it was neeéssary 
that some drain or outlet should be visible 
either on the dominant or servient tene-... 
ment, and that an easement could not be 
acquired for a flow of water over the 
surface of aservient tenement without a 
definite channel for its carriage. This 
latter contention is, however, “opposed to 
Munshi Misser v. Bhimrajmani (1). : 

It having been admitted that the right 
to drainage which has been decreed was 
8 continuous easement, the question for 


.determihation is whether it was an "appa- 


rent” one. Now, having regard to the fact 
that before partition the entire property stood 
on aslope, there can be no doubt that before 
partition all the rain water which fell on 
the property was allowed to pass over the 
courtyard in its entirety aed thence into 
the Muntipal drain through the outlet-at 
point 'X'referred to above. On partition 
inasmuch as there was no stipulation to 
the contrary, I think it reasonable to hold ' 
that the person to whom the quasi domi- 
nant porjion of the premises was allotted 
(in this case Rupa) was given the ‘right to 
continue to drain his water on to the 
courtyard which still remained in posses- 
sion of the defendants and I agree in the 
view taken by the learned Judge in 
Ohambers tha; this right of easement was 
not oaly continuous but, having regard to 

(1) T Cas, 824; 40 C. 458 17 C. W.'N. -808; 17 C. 
L, J, 368, CM. 
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all the circumstances, apparent. The 
plaintiffs stood in the shoes of Rupa and 
1 would, *therefore, dismiss this appeal 
with cesta. 

‘Shadi Lal, C. J.—I coneur, 

N.H, Appeal dismissed, 
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LAHORE HIGH COURT. 
Letters PATENT APPEAL No. 113 or 1928. 
| June 12, 1928. 
Present :—Justice Sir Alan Broadway, K«f, 
and Mr. Justice Agha Haidar. ` 
KHAWAJA HAMID—DzrENDANT— 
APPELLANT ; 
? versus 
KHAWAJA MAHMUD AND OTHERS— 
PraiNTIFF8— RESPONDENTS. 
Muhammadan Law— Waqt—Sajjadanashin, rights 
and duties of—Devotees of shrine, rights of. 

There cannot be any manner of doubt that a sajjada- 
nashin ofa shrine is fully entitled to exercise his 
right and to perform his dutiés as such without any 
let or hindrance. But atthe same time itis his 
duty to give facilities to the devotees of the shrine to 
enter its precincts as well as the holy of holies at all 
reasonable hours, so that they may be able to perform 
their spiritual rites and other devotions in the custo- 
mary manner. i 

Letters Patent Appeal against an order of 
Mr. Justice Dalip Singh, dated the 16th 
April, 1928, in Civil Appeal No. 1701 of 
1927. 

Mr. Ghulam Mohi-ud-Din, for the, Appel- 
lants. `. 

Mr. Moti Sagar, for the Respondent, . 

JUDGMENT.—The facts necessary 
for the decision of this appeal are given in 


the judgment of the learned Single Judge - 


of this Court, dated the 16th April, 1928, 
and need not be recépitulated here at any 
length. The parties have been engaged in 
an unfortunate litigation which, after vary- 
ing fortunes, terminated for the time being 
withthe order of the Privy Council * dated 
the 21st November, 1922. Under this order 
the suit of Khawaja Hamid (plaintiff) was 
. decreed and decree of the Chief Court of 
the Punjab, dated the 2nd January, 19177, 
with certain exceptions, which are not 
material for the purposes of the present 
appeal, was set aside and in lie! therof 
“it was deelared that the plaintiff was the 
sajjadanashin and a decree was granted for 
delivery of possession to him of the wakf 
properties in suit and further more an in- 
junetion was granted restraining the res- 


*See 17 Ind, Cae 1009—' Ed. 
+See 38 Ind, Oas, ei (B4 
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pondent No. 1, namely, Khawaja Mahmud, * 
from interfering with' the management of. 
the wakf properties by the appellant,namely, 
Khawaja Hamid, or with the exercise by ` 
him of his rights and duties as sajjada- 
nashin. There are certain other provisions 
in this decree; but we are not concerned 
with them. The successfül plaintiff, namely, 
Khewaja Hamid, took out execution of “his 
decree, and the litigatjon arising out of 
these execution proceedings was fought out 
up to the Letters Patent Bench of this 
High Court and ended in favour of the 
decree-holder. The last order of the High 
Court is dated the 19th March, 1925. 

On 29th November, 1926, the plaintiff 
Khawaja Mahmud and others instituted a 
suit out of which the present appeal has 
arisen. With the merits of this suit we . 
are not concerned at thisstage and any ob- 
servations which we might make are not 
intended inany way to affect or influence 
the normal course of this suit. It is neces- 
sary, however, for the disposal of the pre- 
sent appealto refer to the reliefs claimed 
by the plaintiffs in the present suit, Para- 
graph 9 of the plaint runs as follows: 

“It is, therefore, prayed that a declaratory 
decree in favour of the plaintiffs against 
the defendant may be passed in the follow- 
ing manner. 

(a) That the plaintiffs have got a right to 
enter the khankah and its compound freely. 
without any restriction and at all times in 
order to view the tombs of their holy ances- 
tors, and while sitting there to derive spiri- 
tual benefits by means of darud, wazaif and 
prayers and giving away ofalms, 

(b) that during the month of Holy Muhar- 
ram they should perfom the customary 
rights of using flowers and sandalwood : 
and 

(c) that, after their death, they may be 
buried inside the mausoleum and in the 
precincts thereof close to’ the tombs of their 
ancestors, and that a temporary injunction 
may be granted restraining the defendant 
from preventing the plaintiffs from exer- 
cising the above rights at any time " 

Soon after filing the plaint, the plaintiffs 
made*an application for a etemporary in- 
junetion in which, with the obvious excep- 
tion of the general relief and the prayer for 
permanent injunction, the other reliefs in 
the plaint are copied out verbatim. But 
unfertunately the affidavit filed along with 
the application for temporary injunction ig 
worthless and cannot be looked into. The 
application, however, unsupported as itig 
by a proper affidavit, is wholly insufficient 
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to justify the Court in granting the extra- 
ordinary relief by way of temporary injunc- 
tion in terms of the prayer asked for in the 
suit itself, The learned District Judge 
dismissed the application holding that there 
was no material before him on which he 
could properly grant the injunction prayed 
for, The learned* Judge of this Court, 
however, has accepted the plaintiffs’ appeal 
and granted, with certain restrictions the 
injunction prayed for. He has held that “in 
the cireumstances a temporary injune- 
tion may be granted to the plaintifis against 
the defendant restraining the latter, from 
preventing the plaintiffs from entering the 
rouza at alltimes one hour before sunrise 
up toll p.m. except at such times as the 
present defendant may fix for paying his 
own customary devotions at the shyine 
aforesaid. ' 

Both parties were dissatisfied with this 
decision, and the plaintiffs and the defend- 
ant both filed appeals against it under the 


Letters Patent. Counsel for the plaintiffs ` 


frankly admitted that the injunction grant- 
ed by the learned Judge was “ unworkable.” 
This is our view also, as it seems extremely 
difficult to carry out the terms of the in- 
junction with any degree of exactitude. 
During the course of his judgment the 
learned Judge has made the following ob- 
servation: 

“There is no material on the record before 
me, and none has been pointed out by 
Counsel for either side, as to what happened 
during the period from 1911 to the time 
when the present suit was lodged. But in 
all the circumstances of the case, I consider 
Tamentitled to presume that the present 
plaintiff continued to claim this right and 
in all probability exercised it with 'oc- 
casional hindrance from the present de- 
fendant.” . 

Inourjudgment, having regard to the 
absence of proper materials on the record 
an injunction should not have been granted 
on the basis of mere presumptions and pro- 
babilities. The position ofa sajjadanashin 
is well-understood and has been recently 
clearly defined by their Lordships of the 
Privy Coungl in Vidga Varuthi Phirtha 
Swamigal v. Balusami Ayyar (D), the rele- 
vant portion being printed at pages 511 and 
519*. The defendant Khawaja Hamid Has 


(1) 65 Ind. Cas. 161; A. T. R. 1922 P. O. 123; 48 I. A. 
302; 20 A. L, J. 497; (1921) M. W. N. 449; 41 X L, J. 
346: 44 M. 831; 3 U. P. L. R. (P. C.) 62; 13 L.W, 78; 
30 M. L. T. 66:3 P.L. B.245; 206 C. W. N. 837; 24 
Bom. L. R. (P. O). 

*Page of 20 A. L. J.—[Ed.] 
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been declared the sajjadanashin of the 
shrine and there cannot be any manner of 
doubt that heis fully entitled toe exercise 
his right and to perform his duties as such 
sajjadanashin without any letor hindrance. 
At the same time one of his duties no doubt 
is to give facilities to the devotees of the 
shrine to enter its precincts as well as the 
holy of holies at all reasonable hours, so 
that they may be able to perform their 
spiritual rités and other devotions in the 
customary manner. We have no doubt 
whatsoever that at any rate in his own 
interest Khawaja Hamid would not deny to ` 
the plaintiffs their right as devotees of the 
shrine, so long as they do not in any way ` 
trespass upon his privileges and authority 
as sajjadanashin. We tried, during the 
course of the hearing of the appeal, to see. 
if some amicable and mutually convenient 
arrangement could be arrived at while this 
fresh litigation was pending, but the parties 
were in an extremely unreasonable mood.. 
and offers on both sides were made only to 
be immediately withdrawn. The fact, 
however, remains that the defendant Kha- 
waja Hamid has secured adecree from the 
highest.tribunal in his favour appointing 
him the sajjadanashin of the shrine, and 
the plaintifis have not been able to satisfy 
us that a temporary injunction should be 
granted to them in the terms set out in their 
application. 

Under these circumstances we allow the 
Letters Patent Appeal No. 113 of 1928, set 
aside the order of the learned Single Judge 
of this Court and restore that of the trial 
Court. Under all the circumstances of the 
case gnd having regard to the attitude 
adopted by the parties, we make no order 
as to costs, ^ ° 

The Letters Patent Appeal No. 108 of 
1928 filed on behalf of Khawaja Mahmud 
was not pressed by his learned Counsel and 
we dismiss it. The parties would bear their 


own costs. ED 
R. L, 
Appeal No, 113 allowed. 
Appeal No. 108 dismissed, 
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_ LAHORE HIGH COURT. 
Frrst CuvrnL Appeat No, 1805 or 1924. 
, December 17, 1928. 

Present :—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
MANGAT RAM AND OTHERS— DEFENDANTS 

4 —APPELLANTS 


versus e 
Firm PIYARE LAL SUNDAR LAL 
—PrariNTIFES — RESPONDENTS. 
Charge—Chavge on moveable property to come into 
xistence, validity of—Stipulation that money shall be 
paid ‘out of’ particular fund, whether creates charge. 
Jt is competent to a party to create a security 
upon certain moveable property which might come 
into existence at a future date. [p. 763, col. 2.] 
Collyer v. Issacs (1), Tailby v. Official Receiver (2), 
Tancred v. Delagoa Bay (3), Bansidhar v. Sant Lal 
(4), Holroyd v. Marshall (5) and Misri Lal v. Muzhar 
Hossein (6), referred to. : 
A stipulation that a certain sum of money shall be 
paid ‘out of a fund’ would, in a suitable context, 
create a valid charge over the fund. [p. 764, col, 


J 
Palaniappa v. Lakshmanan (T) Navajee v. Admi- 
nistrator-General of Madras (8) and Subhadrayamma 


. v. Venkatapati (9), referred to. 


- within a period of 


tember, 1922, the defendant No, 1 exe- 


First appeal from a decree of the 
Senior Subordinate Judge, Ambala, dated 
the 3lst March, i974. 

Lala Badri Das, R. B.,and Mr, Balwant 
Rai, for the Appellants. 

Messrs. Jagan Nath Aggarwal 
Shamatr Chand, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit on a promissory note in which 
the plaintiff firm prayed for the recovery 
of Rs 10,860, principa! and interest, and 
further asked that a charge for the same 
be declared on the Unadi Jungle timber. 


The trial Court decreed the suit, holding . 


that the decretal amount shall be the 
first charge on the defendants’ timber in 
the Unadi Jungle. ë 

The defendants, who are now represent- 
ed by the Official Receiver, filed an appeal 
to this Court. Under an order dated the 
3rd of October, 1922, a Division Bench of 
this Couft ordered that, under the, pro- 
visions of O. XXII, r 8, Oivil' Pro- 
cedure Code, the appellants should 
deposit security for the costs incurred by 
the plaintiff-firm both in the trial and the 
Appellate Courts to the amount of Rs. 1,400 
three weeks efrom 
the date of the said order. This order had 
been complied with and security for the 
required amount has been deposited 
within the prescribed period in the trial 
Court, 

The facts leading up to the present 
litigation are simple. On the 15th of Sep- 
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-ecuted a promissory note in favour of 

ihe plaintif- firm. On the same date a 
beechak was sent by defendant No.l to 
the plaintiff. Itis printed at page 27 of 
the paper book; but the English tran- 
Blation is not very aecurate. We had the 
advantage of having the original docn- 
ment itself before us, and, after a careful 
Scrutiny thereof, we have made necessary 
corrections in the extract which is given 
at page 7 of the pfinted  paper-book, 
There cannot be any doubt-that at least 
in two places in the passage marked A it 
is distinctly stipulated that this money, 
namely, the amount due under the promis- 
sory note, shall come out of the diar 
(deodar) timber, and then “payable out of 
the Unadiwala Jungle ...... ." At the con- 
clusion of the passage also we have the. 
words which mean that this balance of 
Rs. 10.000 is payable “out of the deodar of . 
the Unadiwala.” The promissory note and 
the beechuk are contemporaneous docu- 
ments and the parties are now agreed that 
they must be treated as forming part of the - 
same transaction. 

In appeal, it was contended by Mr. 
Badri Das, the learned Counsel for the de- 
fendants-appellants, that the language of 
the beechok did not create a charge, and 
that it was merely intended to fix the 
time when the money was to be paid. .He 
further argued, that even if a charge 
may betaken to bave been ereated, the 
fund out of which it was to be satisfied had 
not come into existence and the suit was, 
therefore, premature. After carefully con- 
sidering the argument of the learned 
Counsel we are not prepared to accept, 
it. Inthe first place, the document, read 
as a whole, does not lend any support to 
this contention. Besides,if this argument 
were to be accepted, the result would be 
that the payment of the amount due on 
the promissory note out of. the timber of 
the Unadi Jungle would depend entirely 
upon the volition of the defendants who 
by deferring to take any action in con- 
nection with the removal of the wood frcm 
the UnadiJungle would be able to keep 
the plaigtiff out of his money for an inde- 
finite period of time. T 

Mr. Badri Das attacked the finding of the 
Oourt below on the further ground that the 
timber, which the defendants had in the 
Unadi Jüngle, had not been appropriated 
and, if fact, had not been removed by de- 


. fendant No. 1, and, therefore, the plaintiff 


cannot seek toimpose a charge upon some- 
thing which has not. been ascertaineg, 
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We shall show presently by citation of 
authorities that this line of argument has 
no force. 

The question now is: whatisthe effect 
of the beechak which is printed at page 7 
of the 
plaingjfi, its words ereáte a charge, and he 
is, therefore, enfitled to recover the de- 
crotal amount plus interest out of the 
money which would be ultimately realized 
from the sale of the timber purchased by 
the defendants in the Uaadi Jungle after 
it had cleared the barrier. The Transfer 
of Property Act (Act 1V of 1882) does not 
extend to the Punjab. Besides, s. 100 of 
that Act deals with the charge on im 
moveable property and, therefore, is not 
of much assistance to us. We must, therg- 
fore, invoke in aid equitable principles for 
our guidance, | 

First of all we have the important case of 
Collyer v. Issacs (1), In this case Jessel 
M. R., laid down as follows :— f 

“The creditor had a mortgage security 
on existing chattles and also the bene- 
flt of what was in form an assignment 
of non-existing chattles which might be 
afterwards brought on to the premises. 
That assignment, in fact, constituted only 
& contract to give him the after-acquir- 
ed chattles. A man cannot in equity, any 
more than at law, assign what has no exist- 
ence A man can contract to assign 
property which is to cóme into existence 
in thefuture, and when it has come into 
existence, equity, treating as done that 
which ought to be done, fastens upon 
that property, and the contract to assign 
thus becomes a complete assignment.” 

Then  we*have the case of Tailby v. 
Official Receiver (2). In this case it was 
held that “the assignment of future book 
debts, though not limited to book debts 
in any particular ‘business, was sufficiently 
defined and passed the equitable interest 
in book debts incurred after the assign- 
ment, whether in the business carried on 
by the mortgagor at the time of the assign- 
ment or in any other business.” - 
,In Tancred g. Delagoa Bay Railway Co. 
(3) it was held that “a document given 
'by way of charge' is not one which ab- 
solutely transfers the property with a cof- 
dition for re-conveyance, but is a docu- 
ment which only gives aright to payment 

(1) (1882) 19 Oh. D. 342; 51 L.J, Oh. 14; 45 LT: 
587; 30 W. R. 70 : 


- (2) (1889) 13 A. O. 523; 58 D. J. Q.B. 75; 60 D. T. 
162: 37 W. R. 513.. j i ; 
3) (1889) 280. Ban. 239; 58 L; J. Q. B. 459; 61 


D 


( 
1.1.2290; 38 W, R, 15. 


paper book. According to the- 
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out ofa particular fund or partieular pro- 
perty, without transferring that fynd or 
property." . n 

In.Bansidhar v. Sant Lal (1), a person 
had given a valid security of his future 
indigo cropa, and it was held, on the 
authority of Collyer v. Issacs (1), quoted 
above, that he could do 8o. The case of 
Holroyd v. Marshall (5) was also eited. 

In Misri Lal v. Muzhar Hossain, (6) 
future indigo crops that may be grown 
upon 8 certain plot of land belonging to 
thee mortgagor were mortgaged. It was 
held that auch a mortgage was not govern- 
ed either by the Transfer of Property Act 
or by the Oontract Aot, It was also pointed 
out that i$ could not be ealled a ‘pledge of 
specific moveable property. It was held 
to be a mortgage of moveable 


d - 4 property 
that may come into existence in future and 
was held to be valid. The case reported 


as Bansidhar v. Sant Lal (4) wa 
upon. 

These cases, therefore, are authorities 
for the proposition that it is competent to 
aparty to createa security upon certain 
moveable property which might come into 
existence ata future date, 

The proposition of law being thus es- 
tablished, it remains to be seen how far 
the language of the. beechak at page 7 of 
the printed paper-book is appropriate to 
create a charge. In this connection we 
may refer to Palaniappa y. Lakshmanan (7). 
In this case a certain party filed an appeal 
after borrowing money to meet its expenses, 
The agreement entered into between the 
appellapt and the lender was “that you 
should first take out of the amount that 
may be collected from «the defendanta the 
.whole of the amount incurred on account 
of the costs of the appeal.” It was held 
that the transaction was substantially a 
contractto appropriate what may be realised 
under the final decree first towanda the 
payment of the money advanced. It was 
further held that, though at the date of the 
agreement, the fund out of which the 
advance was to be re-paid had not come 
into existence and, though it might pos- 
sibly never come into existence afterwardg, 
yet that circumstance is not sufficient to. 
prevent the charge taking effect against. 
the fund when it subsequently came into 


3 relied 


(4) 10 A. 133; A. W. N. (1888) 35. 


(5): (1863) 10 H. L. O. 191; 33 L. J..Oh. 193; 9 Jur. 

(w.8.) 213; 7 Li T. 172; 11 W.R. 171; 11 E, R. 999; 

138 R. R. 108. DEMO: eui 
(6) 13 C. 262. 


— (7) 18 M. 429, 
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existence. This case, therefore, besides 
supporting the proposition of law that a 
charge ean be created upon property which 
may possibly never come into existence, 
further illustrates that expression like 
"first taking out of the amount" or words 
to that effect, finding place in a suitable 
context, operate as a charge. ° 

To the same effeet is Navajee v. Adminis- 
trator-General of Madras (8): which lays 
down that, when a creditoris to be paid 
‘out of the fund,’ as distinguished from 
‘when the assignor gets the fund, a valid 
equitable assignment is created. > 

We may also in this connection refer 
to the Privy council case reported as 
Subhadrayamma vw. Venkaiapati (9). In 
thatcase a party financed a suit, and it 
was agreed that, upon thesuit being com- 
promised, the borrower out of the move- 
able property and immoveable property 
thereby obtained, would first re-pay the 
money advanced. The parties to the suit 
compromised, and the borrower got a 
large sum of money in cash as a result of 
the compromise. It was held that the 
lender's widow was entitled to a charge on 
the meney paid under the compromise to 
the borrower in respest of the advance 
made to him and the interest thereon. It 
is hardly necessary to point eut that the 
agreement, which was held te have created 
a charge, was entered into long before the 
suit had been instituted and a decree had 
been obtained and in fact long before 


the fruits of the decree had been gathered.. 


Having regard to all these authorities 
there cannot be any doubt that there was 
no legal impediment to the defendant 
creating a charga upon the timber in 
the Unadi Jungle which they had purchas- 
ed and which in the ordinary course of 
events weuld have been removed by them 
after paying the usual dues,*etc, to the 
Forest Depastment. Furthermore, the 
passagé marked in the beechak leaves no 
doubt,in our minds, that the expressions 
used therein are sufficient to constitute a 
charge. 

We ascordingly hold that the plaintifi- 
firm is entitled toa charge on the'defend- 
ants’ timber in the Unadi Jungle, and, 
affirming the judgment and decree of the 


(8) 22 Ind. Cas. 566; 38 M, 500, 


(9) 80 Ind. Cas. 807; 48 M. 230; A. I. R. 1924 P. C. 
182; 41 M. L. J. 93,26 Bom, L, R. 786; 20 L W. 
298; (1924) M. W. N. 607; 29 O. W. N. 57; L. R. 5 
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Court below, dismiss the appeal with 
eosts. ' 
R. L, Appeal dismissed. 
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LAHORE HIGH COURT. 
Wiest CivinL ArreaL No. 3005 or 1925. 
: December 18, 1928. 
Present :—Justice Sir Alan Broadway, KT., 
and Mr. Justice Harrison. 
KAHAN CHAND-DULA RAM 
—PLAINTIFFS—ÀPPRLLANTS 


versus 
e Wiru DAYA RAM-AMRIT LAL 
—DxrFENDANTE— RESPON DENTS. 
Limitation Act (IK of 1008), Sch. I, Arts. 64, 85— 
— Mutual, current and open account—Balance struck—= 
Suit on balance—Limitation. 


If a balance struck on the basis of a mutual, 
current and open account amounts to a novation of 
contract and implies a promise to pay, a suit on the 
foot of such a balance is governed for purposes of 
limitation by Art. 64and not by Art. 85 of the Limi- 
tation Act, 

First appeal from the decree of the Senior 
Subordinate Judge, Montgomery, dated the 
24th August, 1925. 

Lala Badri Das,R. B. and Mr. Shiv 
Charan Das, for the Appellaats. 

Messrs, Anant Ram Khosla and Hem Raj 
Mahajan, for the Respondents. 

JUDGMENT.—The only question to 
be decided in this appeal is that of limi- 
tation. Plaintiffs claimed Rs. 5,750 from the 
defendant firm. The defendants confessed 
judgment in the sense that they admitted 
the correctness of the accoupt and their 
liability but urged that the suit was bar- 
red by limitation. This contention pre- 
vailed and the suit was dismissed by the 
trial Court, it being held that it fell under 
Art. 85 of the Limitation Act. 

On appeal it is contended that Art. 64 
governs the case ard not Art. 85, and that 
even if Art,&5 beheld to apply, Art. 64 
applied equally and under these cir- 
cumstances the more favourable period 
of limitation should be allowed to the plain- 
tifs. Many authorities have been cited and 
Qounsel for both sides have devoted much 
time to presenting the two different views. 
It is established that Mani Ram v. Seth 
Rug Chand (1) disposes of the view taken 
throughout a long series of rulings of this 

(1) 33 0. 1047; 4 €, L. J. 94; 8 Bom, L. R. 501; 10 
GO. W. N. 874; 1 M. L. T. 190; 3 A. L. J. 525; 16 
M, LJ, 300; 2 N. L, R. 180; 33 I, A. 168 (P.O). : 
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Court and of the Punjab Chief Court that 
an unqualified acknowledgment does not 
necessarily imply any sort of promise to 


pay. : 

The first point to be decided is whether 
Art. 85 applies or not. There are two dis- 
tinctly conflicting views as to whether a 
balange struck and accepted by the other 
side does or does not conclude and close 
a mutual, current and open account with 
the result that no suit can subsequently 
be brought on the basis of the account 
as such. There is the further difficulty to 
be found in the words, “Where there 
have been reciprocal demands. ‘This 
has been interpreted to mean ‘Where 
mutual liabilities have been incur- 
red." It is, of course, true that ade- 
mand presupposes and implies an oblige- 
tion, real or imaginary, or, at any rate, 
the assertion of such an obligation. The 
converse, however, is difficult, for an obliga- 
tion does not presuppose or connotea de- 
mand though doubtless it may ultimately 
result in such a demand being made. For- 
tunately in this case it is not necessary 
for us to go into these difficult points, 
inasmuch as we are satisfied that the 
balance struck and accepted at the con- 
clusion of these accounts was a novation 
of contract, implied a promise to pay, 
and, therefore, gave a fresh period of 
limitation. If Art. 64 governs the case and 
Art. 64is applicable it is immaterial whether 
Art. 85 isalsoapplicable or not. Now, Art. 64 

"runs as follows :— 

“For money payable to the plaintiff for 
money found to be due from the defendant 
to the plaintiff on accounts stated between 
them”. E 

The only question is whether the accounts 
have been stated, and the only difficulty 
is the use of the plural “accounts”. An 
account was undoubtedly stated, that ac- 
count was accepted by the defendant and 
the balance was signed by him. At page 
20 of the paper-book the words are to be 
found: 

“Credit account of Lala Daya Ram 
Amrit Lal, etc. Balancestruck at leaf No, 20 
etc, Re. 3,939.M-6 due on account of 
loss in respect of cotton and cotton seed. 
Balance due. Dated 10th Bhadon, 1977, 
corresponding to the 25th August, 1920. 
Account adjusted. Balance struck, Sd. 
Daya Ram". 6 

This -is followed by the names of wit- 
nesses. ° 

Now, the three expressions, ‘balance due’, 
‘account adjusted’ and ‘balance struck’ mean 
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that the plaintiffs and the defendants went 
through the account. The defendant 


accepted the statement of account con- 
tained in plaintiff's books and made 
it his own by signing in the way 
he did. This, in our opinion, fulfils all 


the necessary requirements of the words 
‘account stated between them’. 

The only point remaining is that the 
defendant-respondent has. urged that his 
minor son is not personally liable. This 
is conceded by the plaintiff. We accept 
the appeal and give the plaintiff a decree 
agfinst the defendant-firm with costs 
throughout. 


R. L. Appeal accepted. 


a 


LAHORE HIGH COURT. 
OgiminaL Revision Petition No. 773 
oF 1928. 
December 13, 1928. 
Present:—Mr. Justice Zafar Aliand 
Mr. Justice Jai Lal. 
SHANGARA SINGH—Acoussp— 
PETITIONER 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure-Code (Act V of 1898), ss. 514, 
$16-A—Execution of bond to produce property before 
Court—Property in possession of obligor under bond 
executed before Police—Failure to produce bond. before 
Court—Forfeiture of bond. 

During the investigation of a reported case of 
burglary the Police seized four bullocks which were 
handed over to one S.S. as a supurdar on his exe- 
cuting a bond undertaking -to produce them on 
demand before 2 Court or the Police and on default 
to pay Ra. 4,000. S. S. was called upon by a Magis- 
trate before whom the case was sent up for trial to 
produce the bullocks on an eappointed date but he 
did not comply with the requisition. Consequently, 
the Magistrate directed him to execute another bond 
to produce the bullocks when he may be called 
upon to do so and in default to pay Rs. 1,000. 
This bond was decepted by the Magistrate and S. 9. was 
directed to produce bullocks on ae particular date. 
He failed °to comply with the order *where- 
upon the bond was forfeited to the extent of 
Rs. 100. It was contended on his behalf that as it 
was not a bond under the Criminal Procedure Oode it 
could not be forfeited: 

Held, that the bond must be considered to have been 
executed under s. 516-A Oriminal Procedure Code, 
and could be forfeited under s. 514 of the Code. [p. 
766, cols. 1 & 2.] - 

Petition for revision ef the order of the 
District Magistrate, Lahore, affirming that 
of the Magistrate First Class, Lahore, dated 


the 25th January, 1928. 


Mr. Bihari Lal, for the Petitioner. 
Mr. Des Raj Sawhny, Public * Prosecutor 
for the Respondent, 
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_SUDGMENT.—During the investiga- 
tion of a reported case of burglary the 
Police seized four bullocks which were 
handed over to the petitioner Shangara 
Singhasa supurdar on his executing a 
bond, undertaking to produce them on 
demand beforea Court or the Police, and in 
default to pay Rs. 4,000. No date is 
mentioned on this bond, but it appears 
that it was given on the 20th of April, 1927. 
Shangara Singh was called upon by a 
Magistrate, before whom the case “was 
apparently ultimately sent up for trial to 
produce the bullockson the 19th of January 
1928, but he did not comply with is 
requisition and consequently the Magistrate 
directed him to execute another bond to 
produce the bullocks when he may be 
called upon to do so and in default to pay 
. Rs. 1,000. "Lhis bond was accepted by the 
Magistrateand the petitioner was directed 
to produce the bullocks on the 25th of 
January, 1928. On this last mentioned date 
again the petitioner failed to comply with 
the order whereupon the Magistrate ordered 
hi a to pay Rs. 100 out of Rs 1,0U0-pro- 
Pe in the bond of the 19th of January, 
vzo. b 

The fact does not affect the decision of 
the question before us, but it appears that 
on the 25th of January, 1928, the petitioner 
gave another bond to the Magistrate 
undertaking to produce the bullocks and in 
default to pay Rs. 4,000 as penalty. This 
bond apparently was. accepted on the 25th 
. of January, 1925, but was cancelled on the 
31st of January, 1928, on the production of 
the bullocks by the petitioner and on his 
presenting an application to be released from 
his undertaking . 

From the order dated the 25th of Jan- 
uary, 1928, forfeiting the sum of Rs. 100 
out of Rs.1,000 the petitioner presented 
an appeal to the District Magistrate of 
Lahore, but it was dismissed and, therefore, 
this petition.for the revision of the order 
has b$en made by him, ° 

It is contended on behalf of the petitioner 
before usthatthebond of the 19th of January, 
1928, was not taken underany provision of 
the criminal Procedure Code and, therefore, 
8. 514, which empowers a Magistrate of the 
First Olass to call upon the person bound by 
a bond to pay the penalty thereof does not 
apply to this case. 

Section 514 provides that whenever it is 
proved to the satisfaction of the Court by 
which a bend under this Code has been 
taken, or of the Court of a Presidency 
Magistrate or Magistrate of the First Class, 
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thatsuch bond has been forfeited, the Court, 
after recording the ground of such proof, 
may callupon the person bound by such 
bond to pay the penalty thereof or to show 
cause why it should notbe paid. It would 
beobserved that the qualifying words 
in the section are “a bond under this 
Code", i; 

It is contended that the.bond with gehich 
we are concerned was not taken under the 
Oriminal Procedure Code. 


A reference, however, to s. 516 A of the- 


Code shows that when any property regard- 
ing whichany offence appears to have been 
committed is produced before any Oriminal 
Ceurt during any enquiry or trial, the Court 


may make such order as it thinks fit for the - 


proper custody of such property 
pending the conclusions of the enquiry or 
trial. 

It is claimed on behalf of the Crown 
thatthe Magistrate could and did pass the 
order handing over the bullocks,to the 
petitioner on the 19th of January, 1928, 
under s. 516 A of the Code., It is-however, 
to be noted that the bullocks werefiotactual- 


ly produced before the Magistrateon the19th. - 


of January,1928, and the real contention 


raised by the petitioner is that under the: 


circumstances it cannot be predicated that 
the bullocks were ‘produced before the 
Court during the enquiry or trial’ in the 
UA in which these words are used in &. 

16-A. 


Jt ia, no doubt, true that they were; 


not actually produced in Court but it seems | 


-to us that the petitioner, having already 
received their custody on giving an under- 
taking to produce them, did by executing 
the bond on the 19th of January, 1928, 
waive the necessity of their production in 
Court and return to him. Ig other words 
he admitted that he received the custody 
of the bullocks from the Court on that 
date. Weare of opinion that such a bond 
is covered by the provisions of s. 516-A 
and it is not open to the petitioner to 
raise the objection that the bond was not 
executed under th® section merely because 
the bullocks were not actually produced in 
Court, U 

We, therefore, hold that the order of 
forfeiture was legal in thistase and dismiss 
the petition, 


e BL, Petition dismissed, 


x 
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LAHORE HIGH COURT. 
First Orvin Appaan No. 2450 cr 1925. 
December 13, 1923. i 
Present :—Sir Shadi Lal, Kr.,. ^.^ 
Chief Justice, and Mr. Justice Bhide. 
GANESH DAS AN» oTHERS—PLAINTIFFS 
—APPELLANTS 
versus 
NABSINGH DAS AND OTHERS—DRFENDANTS 
— RESPONDENTS. ; 

Limitation Act (IX of 1908), Sch. I, Arts. 61, 88— 
Principal and agent—Suit by agent against principal 
—Limitation. j 7 

A suit by an agent to recover money due to him 
- from the principal on transactions entered into on 
behalf of the latter is governed by Art. 83 and not 
by Art. 6L of the Limitation Act. ` 

Manghi Ram v. Ram Saran Das-Maman Chand (3), 
followed. 
sa a Pillai v. Avayambal (2), dissented 

om. 


First appeal from a decree of “the 
Senior Subordinate Judge, Lyallpur, dated 
the 15th June, 1925. - 

Messrs. Anant Ram. Khosla and J. L. 
Kapur, for the Appellants. 

Messrs, M L Puri, Shambu Lal Puri and 
Gobind Ram Khanna, for the Respondents. 

JUDGMENT.—On the 6th November, 
1924, the Receiver appointed by the Court in 
pursuance of the preliminary decree dis- 
solving the partnérship of the firm known 
as “ Khalsa Dukan" sold the outstandings 


of the firm to the plaintiffs. One of the debts - 


included in those outstandings was that 
due from the defendant Narsingh Das, and 
the purchasers have brought the present 
suit for the recovery of that debt. The 
trial Judge has dismissed the suit on the 
ground that it was barred by time; and 
also because the transfer in favour of the 
plaintiffs was an assignment. of a mere right 
to sue, and could not, therefore, be enforced 
by a Oourt of Law. 


Against the decree dismissing their suit 
the plaintifis preferred this appeal, and the 
main question for determination is whether 
the claim is barred by limitation. It is 
contended by Mr. Anánt Ram Khosla on 
their behalf that the suit comes within 
the purview of Art. 85 of the First Schedule 
to the Indian Limitation Act, and ,it is, 
therefore, necéSsary to decide whether there 
was a mutual account with reciprocal 


. demands between the parties. It is commen ` 


ground that the defendant had employed the 
firm “Khalsa Dukan" as his agents for-the 
purpose of buying and selling ceftain 
goods. on his behalf, and the account 
exhibited in the case shows that it com- 
menced on the 4th July, 1921, with an 
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advance of Rs. 400 by the defendant to the 
firm, which advance was intended to be 
the margin money. The remaiping items 
on- both sides of the account represent 
besides the commission charged by the: 
agents the money spent by them on behalf 
ofthe defendant for making ` purchases 
and the price realised by them on sale. 
The suit’ was brought on the 27th January, 
1925, for the recovery of the balance due on 
the account. This account cannot be called a 
mutual account with reciprocity of dealir gs, 
vide interalia, Rup Chand-Jivan Singh v. 


'" Roho Mal. Nathu Mal (1). 


We must, therefore, exclude Art. 85 from 
consideration, and the only other contention 
urged by the learned Counsel for the appel- 
lantsis that the claim is governed by 
Art 61. It is true that the judgment of the 
Madras High Court in Kandaswami Pillai ` 
v. Avayambal (2) supporta this. contention 
but that judgment has been expressly 
dissented from by a Division Bench of the 
Punjab Ohief Court in Manghi Ram v. Ram 
Saran | Das Maman Chand (3) where 
itis laid down that 8 suit by an agent to 
recover money due to him from the prin- 
cipel on transactions entered into on 
behalf of the latter is governed by Art. &3 
of the First Schedule to the Indian Limita- 
tion Act. This latter judgment has been 
followed in several cases by this Gourt, and 
we see no reason to dissent from the rule 
enunciated therein. The learned Counsel 
for the appellants admits that, if the suit 
is governed by Art. 83, it is barred by 
time. 

We accordingly concur in the conclusion 
ofthe trial Judge that the action ia barred 
by lintitation, and it is, therefore, unneces- 
sary to express any ¿opinion upon the 
second question mentioned above. The 
appeal is accordingly dismissed with costs, 

RL - Appeal dismissed, 

(1) 73 Ind Gas. 916; A. I. R. 1923 Lah. 347. 

(2) 7 Ind. Cas. 399; 34 M. 1674' (1910) M. W. N, 
916; 20 Me L. J. 989; 8 M. L. T. 194, . 


(3) 26 Ind. Oas. 415; 23 P. R. 1915; 35 P, W. R. 
1915; 100 P. L. R. 1915. : 


-LAHORE HIGH COURT. 
Szounp Orvin APPEAL No. 94 os 1924, 
December 3, 1928. . 
Present:—Sir Shadi Lal, Kr., 
Ohief Justice, and Mr. Justice Bhide. 
RAM SAHAL—PLAINTIFF—AÁPPELLANT 
: . versus 
< MUHAMMAD TUFAIL AND 4NOTHER-— 
"me DzFENDANTS— RESPONDENTS. > 
: Pre-emption~Ojfer to sell to pre-emptor—Eefusal 


be 
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to buy—Waiver— Punjab Pre-emption Act (I of 1918), 
88. 19, 20, scope of. 

. When a person entitled to a right of pre-emption 
is approacliad .before a contract of sale is entered 
into with another person and is asked to buy the 
property in the exercise of his right of pre-emption 
if he wishes to do so, and he refuses to do so he 


must be deemed to have waived his right of pre- 
emption. 

Bindu Khan v. Indar Narain (1) and Kanhai *Lal 
v. Kalka Prasad (2), dissented from. . 

Naunihal Singh v. Ram Ratan (3), Shamsher Singh 
v.Pearey Dut (4), Mehar Chand v. Hardeo (8) and 
Sanwal Das v. Gur Parshad (8), referred to. 

Sections 19 and 20 of the Punjab Pre-emption Act 
only provide a convenient method for giving notice 
to all the pre-emptors concerned and do not precluale 
the possibility of waiver resulting from the conduct 
of an individual in other ways. ` 


. Second appeal from a decree of 
the Additional District J udge, Amritsar at 
Gurdaspur, dated the 31st October, 1923, 
reversing that of the Subordinate, Judge, 
‘First Class, Amritsar, dated the 14th Feb- 
ruary, 1922, 

Lala Durga Das, R. B.,'and Lala Bhagwan 
Das, for. the Appellant. . l 

Lala Faqir Chand and Mr. S.M. Haq, for 
the Respondents. 

JUDGMENT. 

Bhide, J.—This second appeal arises 
out of a pre-emption suit with respect to a 
house, which has been dismissed by the 
Additional Judge, Amritsar, on the finding 
that the plaintiff had waived his right of 
pre-emption, The learned Judge has 
believed the evidence produced by the 
defendants which was to the effect that the 
plaintiff had declined to purchase the house 
although he was approached some twenty 
days before the sale and asked tobuy the 
house, in case he wished to do so in the 
exercise of his right of pre-emptior.: The 
plaintiff, it appears, declined to purchase 
the house because it was situated in a 
Muhammadan Muhalla. This finding of 
fact must be accepted as final for the 
purposes of this second appeal, but the 
learned Oouns& for the appellant contended 
that thé finding is not sufficient to establish 
waiver in law, as no definite contract. of 
sale was in existence atthe time when the 
plaintiff is alleged to have declined to 
purchass the house. He relied on Bindu 
Khan v. Indar Narain (1) a Division Bench 
ruling of the Punjab Chief Court in support 
of the contention. That ruling follows a 
ruling of the Allahabad High Court report- 
ed as Kanhai Laly Kalka Prasad (2), but 
the Allahabad High Court itself has taken 


(1) 43 Ind. Cas, 1006; 50 P. R. 1918; 40 P. W. R, 
1918; 19 P. L. 5. 19 


. 1918. : 
- Qj ed A. W, N, (1905) 149; 2 A. L. J. 
. Q i . 7 


- 
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a different view in later rulings, vide 
Naunihal Singh v. Ram Ratan (3) and 
Shamsher Singh v. Pearey Dut (4). It was 
pointéd out in an earlier ruling of the 
Punjab Chief Court, Mehar Chand v. 
Hardeo (5) that the rale that an opportunity 
must be given to the pre-emptor to purchase 
the property after a contract of sae is 
entered into was -peculiar to Muhammadan 
Law, and there was no warrant for import- ` 
ing it into cases governed by custom. In 
Sanwal Das v. Gur Parshad (6) also this 
distinction has been noticed in the judg- 
ment of Shah Din, J. (vide page 410*). In the 
latter ruling the majority of Judges took 
the view that the right of pre-emption 
exists as a substantive primary or antece- 
dent right before the sale andthe sale 
comstitutes an infringement of the right. | 
There seems no good reason why sucha 
right should be incapable of being exercis- 
ed or waived by a pre-emptor when property 
is offered to him for sale before a definite 
contract of sale with any other person has 
come into existence. In fact, the Pre-emp- 
tion Act itself providesa method for giving 
an option to pre-emptors to exercise their 
right beforeany contract of sale is entered 
into vide s. 19 ors.20 of the Punjab Pre- 
emption Act, 1913. It was urged that the 


provisions of s.19 ors. 20 have not been 


complied with in the present instance; but 
these sections only provide a convenient 
method for giving notice to all the pre- 
emptors concerned and do not preclude the. 
possibility of ‘waiver’ resulting from 
the conduct of an individual in other ways. ` 

It was finally urged that the evidence 
does not show that the house was offered to 
the plaintiff atany definite prige; but there 
seems no force whatever inthis contention 
.as the plaintiff declined to purchase the 
house in unequivocal terms on the ground 
that the house was situated ina Muham- 
madan  Muhalla. It would have been 


perfectly useless for the vendor, in these ` 


circumstances, to mention the price at 
which he was prepared to sell the house, 

The appeal fails andis hereby dismissed 
with costs. 


R.L 


.L. Appeal dismissed. 
e (3) 37 Ind. Oas. 511; 39 A. 197; 14 A. L. J. 1138. 
(4) 46 Ind. Oas.-761; 40 A. 690; 16 A, L. J. 683. 
e) 30 P. R, 1870. 
6) 4 Ind. Cas. 179; 90 P, R. 190 ; 159 P. W. R, 
1909e 147 P. 1. R. 1909. - 


e Bt ck MR a aa 
*Page of P, R. 1909.—LEd.] 
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ALLAHABAD HIGH COURT. 
Szconp OIvIL APPRAL No. 392 or 1927 
CONNECTED WITA BECOND APPEAL No. 592 
or 1925. 

March 1, 1928. 
Present:—Mr. Justiee Sen. 
Musammat MUBARAK BANO AND 
ANOTHER—PLAINTIFFS—ÀPPELLANTS 
Versus 
"ALI RAZA'AND OTHERS —DEFENDANTS 


— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 167—J urisdic- 
tion of Revenue Courts—Ousting jurisdiction of Re- 
venue Court by altering form of suit—Hxamination 
of plaint in light of surrounding circumstances—Swit 
for declaration of right to share in certain deposit as 
co-sharer—Decision on question of jurisdiction, finali- 
ty of—Wrong decision -on jurisdiction—Refusal of 
discretion to grant declaratory decree. . 

A-party cannot merely by altering the form of 
a suit or changing the form of a relief contravene or 
evade the provisions ofs. 167, Agra Tenancy Act, [p. 
770, col. 2.) : 

Kundan Lal v. Parshadi (1), Ajudhia Puri v.. Brij 
Bhukhan (2), Jagannath v. Balwant Singh (3) and 
Murtaza Husain v. Zianul Hasan (4), followed. 

A suit for declaration that plaintiffs as co-sharers 
in amahal were entitled to geta certain amount 
in deposit in a Oourt to the credit of the 
defendants as plaintiffs share of profits recover- 
able from the defendauts who were heirsand legal 
representatives of the deceased lambardar of the 
bad is a suit cognisableby a Revenue Court only. 
ibi 

It is permissible for a Oourt of Law io examine the 
allegations contained in the plaint in the light of the 
surrounding circumstances with a view to find out what 
is the real nature of, the claim, what is the real contest 
between the partiesand what isthe real object of the 
suit, ibid.] 

Where the question of jurisdiction is raised and de- 
cided by the Court, whether that decisionis right or 
wrong the parties are bound by it andthe matter can- 
not be re-agitated at a subsequent stage of the case. 
But wherethe question .of jurisdiction has been 
wrongly decided the Court can refuseto granta dec- 
laratory decree as the grant of such relief is discre- 
tionary with the Court. [p. 770, col. 1.] 

Second appeal from a decree of the 
District Judge, Bareilly. 

Mr. Akhtar Husain Khan, for the Appel- 
lants. 

Mr. Mushtaq Ahmad, for the Respond- 


ents. 

JUDGMENT.—This is plaintiffs’ ap- 
peal. The suit was one for a declaration 
that the plaintiffs are entitled to get 
Rs. 492 8 being two thirds of Rs. 738-12 
which had beeg deposited in the Court of 
the Munsif of Bareilly by the judgment- 
debtor in Suit No. 122 of 1921 In re Baqar 
Raza v. Nazar Husain. bd 
- The plaintiffs and Musammat Haidri 
Banu were co-sharers in the same mghal 
er mahals of which Musammat Haidri Banu 
was the lambardare Musammat  Haidri 
Banu had engaged the services of one 
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Nazir Husain to make collections in the? 
mahal or mahals on her behalf. Oertain 
collections were made by Nazir Husain and 
were not handed over to Musammet Haidri 
Banu. The lady in the meantime died, She 
was succeeded by Baqar Raza and the 
other defendants to the present action.’ 
Bagar Raza instituted a suit against Nazir 

Hueain for the recovery of the unpaid col-' 
lections. This suit was numbered and re- 
gistered as Suit No. 122 of 1921 and a: 
decree for Rs. 738-12 was passed in favour 
of Baqar Raza. Nazir Husain deposited 

this amount in Court. a à 

«The plaintiffs allege that this sum of 
Rs. 738-12 includes the plaintiffs’ share of 
profits in the mahal or mahals for certain 
yearsand they are entitled to reeover tbe 
same. l 

The suit was resisted inter alia on the 
grounds that it was not cognizable by the 
Civil Court thatit is-barred by time, that 
the suit was mieconceived and thatit was 
not legally maintainable. m 
The learned Munsif who had primarily 

the seisin of the case held thatthe suit was 
exclusively cognizable by the Revenue 
Court and directed the return of the plaint 
for preseatation to the proper Court. The 
plaintiffs appealed and the learned District 
Judge, (Mr. Sakeaina) held that the suit was 
not a suit for profite; the relief claimed was 
purely declaratory, that the defendant wes 
not sued in the capacity of a lambardar and 
consequently the suit was triable by the 
Civil Court. He accordingly reversed the 
order of the Munsif and remanded the 
case for trial on the merits. 


On remand the Munsif held that thesuit, 
as frarhed was certainly cognizable by the 
Civil Court and, therefore, ithad been de- 
cided by the Appellaté Court that the suit 
was cognizable by the Oivil Oourt and on 
that basis ithad directed a remand. 


On appedl the case was heard by the 
successqr of Mr. Saksaina,*Mr. Plowden. 
He held that the- suit was in substance -a 
suit for profits and the Civil Court had no 
jurisdiction tọ. entertain the suitand ‘he 
further held that the mere fact that Baqar 
Raza succeeded in.obtaining a decree for 
the recevery of collections from the hand 
of the agent of the lambardar does not 
afford the present plaintiffs a cause of 
action to maintain the present suit. The 
judgment of the lower Appellate Court is 
not clear or very happily worded but I con- 
sider this to be the trend of the decision. 
The lower Appellate Court, therefore, on 


won 
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phese findings affirmed the decision of the: 
trial Oourt and dismissed the appeal, 

In second appeal it is contended before 
me and there appears to be considerable 
force in the contention advanced by Mr, 
‘Akhtar Husain that the question of juris- 
diction having been raised and deciled by. 
Mr. Saksaina sitting as a Court of Appeal 
-and that decision not being open to appeal 
itwas final and conclusive between the 
parties. Whether this decision was tight 
or wrong the parties were bound by it, and 
the matter could not be re-agitated at a 
subsequent stage of the case nor was it 
open to Mr. Plowden toreverse the decision 
of Mr. Saksaina on this point, It must be 
remembered that he was not sitting as a 
Court of Appeal on the- judgment of his 
predecessor. Whether that judgment be 
right or wrong isa matter with which we 
are not concerned. Itisa judgment inter 
partes and it is finaland it has got to be 
giveneffect to with all the consequences 
and implications. Under the circumstances 
I unhesitatingly come tothe conclusion 
that for the purpose of the present suit, it 
must be held that the Civil Court had 
jurisdiction to entertain the present suit, 

The learned Counsel for the respondents 
attempts to sustain the decree of the lower 
Appellate Oourt upon a very different 
ground. His contention is that the mere 
fact that the Civil Court has jurisdiction to 
entertain a declaratory suit does not pre- 
clude the said Oourt from throwing out the 
claim uponany other grounds. The claim 
as brought was a declaratory suit. It 
may be conceded thata declaratory suit, 
unless thereis a distinct statutory bar, 
Bhould ordinarily be instituted in the Civil 
Court, but there is nothing to preclude the 
Civil Court from divjng beneath the sur- 
face and finding out for itself the real 
nature and scope of the suit irrespective of 
the form in which the suit has been 
brought, e 

Unders. 16% ofthe Agra Tenancy Act 
all suifs and applications of the’ nature 
specified in the fourth schedule are ex- 
elusively triable by the. Revenue Courts 
except to the extent the said rule is 
qualified. A suit for profits by a co-sharer 
against alambardar has been specifically 
provided for in s. 164 of the Agra Tenancy 
Act anditis exclusively cognizable by a 
Oourt of Revenue. i : 

The plaintiffs allege that they are the co- 
sharers in the mahal and that defendant 
No. 3and the óther defendants are the 
 heirg or the representatives of the deceased 
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lambardar Musammat Haidri Banu. The 
plaiciiffsmade no concealment of the fact 
that this sum of Rs. 492-8 which is claimed 
in the present action represents their share 
of the profits a8 co-sharers which they are 
entitled to recover from the heirs and re- 
presentatives of the deceased lambardar. 
It is permiesible for a Court of Law to exa- 
mine the allegations’ contained in pie 
plaint in the light of the surrounding “cir- 
cumstances with a view to find out what is 
the realnature of the ‘claim, what is the 
real contest between the parties and what 
is the real object of the suit. An examina-. 
tion of the plaint discloses that the real 
object of the suit is to equip the plaintiffs 
witha weapon whereby the plaintiffs may ` 
be able to walk into the Execution Court 
holding the sum of Rs. 738-12 in their 
hands and claim two-thirds outof it as being 
the Plaintiffs’ share of profits for certain 
years due from the lambardar or the repre- 
sentatives of the deceased lambardar. A 
party cannot merely by altering the form 
ofa suit or changing the form of a relief 
contravene or evade the provisions of s. 167 
of the Agra Tenancy Act, oe 

This being the nature of the suit although 

in form it was a suit for a declaration of the 
plaintiffs’ right with regard to a specific 
sum of money lying in deposit ina certain 
Oourt the Court had to remember whether 
declaration should, under the circumstances, 
be allowed. What are the. points which 
would come up before the Court for deci- 
sion? The first point to which the Oourt 
will have to address itself is whether the 
plaintiffs are co-sharers, and are they entitl- 
ed to claim this sum ‘of money Írom the 
defendant,the deceased lambardar, or the 
representatives of the lambarda? as being 
the plaintiffs’ share of the profits. The 
next question the Oourt will have to deter- 
mine would be as to whether the plaintiffs’ 
claim to profits is within limitation. It 
would be impossible forthe Civil Court to 
dispose of the plaintiffs! case on the merits 
without going into the questions which 
are exclusively determinable by a Court of 
Revenue, 

The declaratory relief is a specific relief, 
A-Ooyrt is not bound to grant a declaratory 
decree simply upon the grownd that it is 
lawful for plaintiffto claim a declaratory 
relief. In view of the circumstances set out 
above itseems to me that the plaintiffs’ claim 
was liable to dismissal in the exercise 
of “the discretion which reposes in the 
Court that in the present instance no 
declaratory decree. should be "passed. 


1151. Q. 1929 


Although, the matter is obvious, it may 
not be out of place to refer to a number 
of authorities in support of the proposition 
that itis not open to any party to evade 
the provisions of s. 167 of the Agra 
Tenancy Act by merely altering the form 
of a relief: see Kundan Lal v. Parshadi (1), 
Ajudhia - Puri v., Brij Bhukhan (2), 
Jagannath v., Balwant Singh (3) and 
Murtaza Husain v, Zia-ul-Hasan (4). 

In view of what-has been said above, I 
dismiss the appeal with costs. 

R. L. ppeal dismissed. 

(1) 79 Ind. Cas. 260; 22 A. L, J. 466; 46 A. 570; A. I. 
R.1924 All. 744; L. R. 5 A. 159 Rev. 

(2) 51 Ind. Cas. 113; 17 A.L. J. 922 at p. 924; 1 U. P. 
L. R. (A) 64. 

3) 68 Ind. Cas. 247; 44 A. 692 at p. 696: 20 A. L.J. 
570; A I. R. 1922 All. 372; 4 U.P. L. R. (AJ) 194. 
ad. Ind, Cas, 684; 19 A. L. J. 279; 3 U. P.L. R. 


ALLAHABAD HIGH COURT. 
BEOOND Civit ArPBAL No. 1593 or 1926. 
March 2, 1928, 

Present:—Mr. Justice Boys and 
Mr. Justice Ashworth. 

BHOGI RAM—PL4INTIFF—APPELLANT 
TETSUS 
KISHORI LAL-—DEFENDANT— RESPONDENT. 

Evidence Act (I of 1872), s 92 (3)—Pro-note, suit on 
basis of —Pro-note unconditional and payable on de- 
mand—Defendant's right to prove that obligation was 
conditional. . 

Although a promise to pay is stated ina pro- 
missory note to be unconditional and upon demand, 
the maker of the note may prove that he only deli- 
vered it upon terms inconsistent with payment 
being unconditional and upon demand. Thus in a 
suit for recovery of money on the basis ofa pro-note 
it is open to the defendant to plead and prove that 
the amount mentioned in the pro-note did not repre- 
sent any loan but that the instrument was only intend- 
ed tobe an additional security for advances made 
on the security of goods in case the latter seourity 
proved unsufficient [p. 774, col. 1.] 

Second appeal from a decree of the 
Additional Subordinate Judge, Muttra, 
dated the 4th September, 1926. 


Dr. Sir Tej Bahadur Sapru Kt., Messrs. 
Peary Lal Banerji and Satish Chandra Das, 
for the Appellant. . 

Mr. Shiame Krishna Dar, for the Re- 
spondent. 


Lo JUDGMENT. 

Boys, J.—This appeal arises outof a 
decree of the lower Appellate Court setting 
aside.the decree of the trial Court allowing 
the plaintiffs claim on à promissory note. 
The suit of the plaintiff was a simple 
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one on a promissory note. The answer 
of the defendant, however, disclosed other 
dealings ; andit has been found by both 
Courts that the plaintiff's denial§ of those 
dealings were false, < 

The language used throughout, and 
particularly in the judgment of the lower 
Appellate Court, has not been as clear as it 
m?ght well have been, and a more detailed 
statement of the pléadings and the findings 
is necessary than is usually the case in 
Buch suits, The deféndant. pleaded :— 

(a) (Further plea-Ne. 2). That he, the 
defendant, used to hand over “gur”, 
sugar and grain to the plaintiff to be sold 
on account of the defendant. . 

(b) (Further plea No. 2). That pending the 
sale and recovery of the price of the goods: 
plaintiff used to advance to the defendant 
sums of money bearing interest, 

(i) " om the security of the goods", 
and i f 

(ii) "for the further satisfaction " 
of the plaintiff-defendant used to 
execute promissory notes for the 
sums advanced, 

(c) (Further plea No. 2). That the money 
received by the plaintiff from the sale of 
goods was to be deducted as received 
from ihe debt due by- the defendant. 

So far I find this pleading -of the 
defendant to be quite simple and straight- 
forward. In the accounting between them . 
the amounts received by the plaintiff on 
sale of the goods were to be entered on the 
eredit side to- the defendant, and the 
amounts advanced to the defendant were 
to be entered on the debit side against 
ihe defendant. : : 

The entry of one such sum on the debit 
side is illustrated in further pleas Nos. 3 
and 4in the' written ‘statement and ia as 
follows :— 

“Rs. 1,001, Pus Badi 6 Sambat 1979 'ruqqa' 
one, interest at Re. 1 per cent". 

This appears to me to offer no difficulty. 
It is merely a convenient brief*way of 
entering that on the datein question the 
defendant received‘ Rs. 1,001, the sum in 
connection with which he wrote a&'rugqa' 
of that date. mas 

The pleading ofthe defendant continues 
(further pleas Nos, 5 and 6) :— 

(d) That subsequently an account (this 
is Ex. A) was struck between the parties on 
Kuar Badi 9, Sambat 1980 in which 
defendant was found to owe on the balance 
of Rs. 963 8. . : 

_(e) That in arriving at this balance the 
amount of Rs. 1,525 (which*isin dispute 
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in the present suit and which he had 
received in advance upon the security of 
the goods and in regard to which he had 
for the further satisfaction of the plaintiff 
éxecuted the rugga in suit) was debited 
against him. 

(f) That (further pleas Nos. 7,8 and 9) 
subsequent to the settling of the last- 
mentioned account the plaintiff had 
carried out further sales for the defendant, 
but he-had not yet furnished any account. 


Whether these pleadings of the defendant 
were established by him wasa matter far 
determination in the suit, but on a careful 
reading of the whole written statement 
I find the pleas in their entirety ‘quite 
straightforward. They amount to: “The 
promissory notes which I gave were only 
for further security, if the security of the 
goods proved insufficient. In evidence of 
that I show that the amounts. repre- 


` 


sented by the promissory notes have 
been debited against me and with 
a clear reference to the promissory 


notes in accounts whieh were declaredly 
accounts ofthe malpeta (goods in security) 
transactions” (see the heading to the 
account set out in further pleas Nos. 3 
and 4) Ido not think the issues in the 
trial Court were happily framed, but that 
would not be material at this stage if 
in truth there has been clear understanding 
as to what were the points in issue and 
‘there has been a finding or findings on 
these points. 


The trial Court believed the whole of 
ihe defendant's story as to the “ sale of 
grain" transactions between the parties 
and the account taken between them and 
that the plaintiff was ‘concealing his 
account-books. But the learned. Munsif 
held that the promissory note and the 
taking of the Rs. 1,525 was an entirely 
independent transaction. The only reason 


given by him for so holding sis that 
he ^ thought that the defendant 
would not be so foolish as to 


give an additional documentary security 
where the goods were also security, wholly 
ignoring that thegoods might not be good 
enough security to make the plaiftiff feel 
.at ease in advancing the whole amount, 
and that it would be the plaintiff who 
, would demand the further security. Allhe 
‘has to say about the plaintiff withholding 
his account-books is that he is doing so “for 
. reasons best known to himself", 

The lower Appellate Court agreeing with 
the trial Court's findings on all the 
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preliminary points and differing from its ` 
final finding held: 

(a) that the plaintiff's denials of grain 
transactions were false; 

(b) that-Ex. A (the account including 
this matter of Rs. 1,575, to which I have 
referred) “shows that this transaction was 
intended by the parties to be includegin 
the accounts”; | 

(e) that the balance due tothe plaintiff 
on the last taking of account was Rs. 963 8; 

(d) that on final account having been 
taken, no decree for a balance could be 
passed; 

(e) that the suit in its present form is not 
maintainable. Here again the conclusions 
might have been more happily expressed, 
but I think that the conclusions: - 

(œ) that “this transaction" (which can 
only mean the giving by plaintiff of 
Re. 1,525 to the defendant) “was intended 
by the parties to be included in the account” 
(which can only mean the accounts of the 
grain transactions, for there is no question 
of any other accounts); 

(b) that the last balance of account taken 
alleged by the detendant was proved; 

(e) that no final balance of account had 
been taken; 

(d) that the present claim was not 
maintainable, can only be taken asa find- 
ing ofall pointsin the defendant's favour 
that the giving of Rs. 1,525 was part of the 
grain‘ transactions and the promissory note 
was only intended to bea further security, 
if on taking the accounts of the grain 
transactions a balance was.due against the ' 
defendant which he failed to pay. 


The only question which remains, but 
which appears never to have been specifical- 


_ly raised by the plaintiff in the Courts below 


is whether the defendant could, in view of 
s. 92 of the Evidence Act, be allowed to go 
outside the promissory note. I think he 
clearly could in view of proviso (3) to that 
section.. The defendant. was entitled to 
prove (and did prove, as I interpret the 
pleadings and the finding of the lower 
Appellate Court) a separte oral agreement 
that 3 condition precedent to the attaching 
of any obligation to the contfect: evidenced 
by the promissory note was that there 
should not be any obligation attaching 
under it unless there wasa final balance of 


:aeeount on the grain  tránsactions 
agafnst the defendant which he failed to 
pay. e 


I have no hesitation in accepting the 
decision in Sheo Prasad Ram Prasad v. 
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Gobind Prasad (1) in preference to the 
decision in Sir Ram v. Sobha Ram Gopal 
Rai (2) which latter, to me unaccountably, 
failed to consider the third proviso to s. 92 
of the Evidence Act. 

I would dismiss the appeal with costs. 

Ashworth,J.—l concur. In this case 
the plaintif Bhogi Ram, who isappellant 
in this Court; sued the defendant-respond- 
ent Kishori Lal for,recovery of Rs. 2,000 on 
the basis ofa pro-note dated thel2th January 
1923, executed by the defendant in favour 
of the plaintiff. The defence was in effect 
that the promissory note had been delivered 
. for a special purpose only, namely, as 
“a continuing “security to meet the 
ruuning balance from time to time 
that might be due on an account 
between the parties?88 merchant (i.e. the 
defendant) and as commission agent (the 
plaintiff) which running account included 
advances on the goods before realisation 
of the price. In other words, whereas the 
plaintiff maintained that the note was 
delivered as security for a particular 
advance, the defendant maintained that it 
was delivered as sccurity for the balance 
of the running account which might be 
found due when the accounting between 
the parties came to an end either by 
discontinuance of mutual business or by 
either party desiring the account to be 
settled up. 

The trial Court found against the defend- 
ant on the ground that delivery was absolute 
for the purpose of securing the particular 
amount mentioned in the promissory note 
and advanced that very day and was not 
a delivery merely for the purpose of 
securing any balance that might be found 
on the rurfning account. In appeal the 
Subordinate Judge held otherwise. He 
believed the oral evidence of the defend- 
ant in preference to that ofthe plaintiff 
because the former evidence was supported 
by the fact that the plaintiff's son had been 
a party to the entry qf this sum in a state- 
ment. of the running account and also. 
because the plaintiff and his son had in his 
opinion made. some  üntrue- statement 
which detrapted from their cretlibility 
generally. 
not open tous to go behind a finding of 
fact in support of which there wassome 
evidence on which a Court could reason- 
ably actin coming to a decision. J, ‘hold 


(1) 100 Ind, Cas. 332; 49 A. 464; 25 A. L.J. 305; A. 
T. R. 1927 All. 292. 

(2) 67 Ind. Cas. 513: 44 A. 531; 20 A. L, J, 815; 4 U. 
P. L. R. (A) 153; A. I, R, 1922 All, 213. 
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that the evidence mentioned was such 
evidence, It is, therefore, not open to this 
Gourt to consider whether it Would have 
come to the same decision on the evidence. 
For instance, if it had been open to me 
to come to a decision on the evidence I 
should have been struck by the fact that thia 
nete was drawn up for the precise amount 
lenton the particular date and not for a round 
figure. There could bene probability of & 
balance of account coming.to this particular 
sum and so the fact that the. sum entered 
in the note was exactly the same.as the ad- 
*rance would be an.argument in favour. of 
the plaintiff. Onthe other hand, it appears 
that the plaintiff's son might reasonably be 
regarded as the plaintiff's agent acting 
under the plaintiffs express or general in- 
structions. The incorporation, therefore, by 
the plaintiff's son of the sum entered in the 
note inthe running account (although it 
may have amounted only to an offer to 
receive payment. by incorporation). was a 
fact that might be invoked in favour of the 
defendant as supporting his plea, The case 
is extremely similar to the case in In ve 
Boys (3) which case indeed was the -basis of 
the Illustration 8 appended to s. 21 of the 
English Bills of Exchange Act VIII of 
1882, a section equivalent. to s, 46 of the 
Indian Negotiable Instruments Act. In 
thatcase Lord Romilly decided against the 
contention that the promissory note was 
given to secure the payment of the balance 
and not tosecure the payment of the ad- 
vanee and made great point of the fact 
that the amount in the promissory note was 
the same as the joint amountof.two ad- 
vances made just before the execution of 
the note. On the other hand, in that case 
there does not appe&t to have been any 
evidence that the amount was ever incor- 
porated in the running account at a sub- 
sequent date. Although, therefore, if I had 
been deciding the ease myself, I might have 
been disposed to decide it on the evidence 
in the opposite way yetIam unable to say 
that there being a finding of fact of (he 
lower Appellate Court the other way there 
is sufficient reason for interfering with that 
finding. mone i 

The question whether delivery of a pro- 
missory note as between the person making 
that note and the payee can be regarded 
as conditional or for a special purpose only 
within the language of s. 46, para (3) 
of the Negotiable Instruments Act of 1881 
depends upon the construction we place 


(3) (1870) 10 E. Q.; 467; 39 L, J. Oh; 655, 


774 


upon the words “as between such parties 
and any holder of the instrument other 
than a holder in due course." 
are capable of two constructions onecon- 

_struction would involve paraphrasing these 

' words as follows :— 

. “As between either the maker of the 
note or the payee of the note or the endorser 

`of the note or the endorsee of the note and 

“any holder.of the instrument other than a 

‘holder in due course" 

The other construction would involve 

i paraphrasing them thus:— 

“As between the maker and the payee 
or the endorser and the endorsee or the 
endorses and any holder other than a 

‘holder in due course or as between any 

. one of such parties and any other". 

' The ambiguity of the language of s. 46 
of the Negotiable Instruments Act was 
noticed when the English Bills of Exchange 

' Act was drafted a year later and was avoid- 
ed by substituting for the language of 
8.46 the following: — 

* Ag between immediate parties and as 
` regards a rémote party”: 

It is improbable, especially having regard 
to the fact that there was one draftsman 
bothof the English and the Indian Acts 
(namely M. D. Chalmers), that any 
difference in law was intended. So I would 
‘select thesecond meaning. In favour of 
selecting the alternative meaning there is 
only the fact that tlie American writer, 
John W. Daniel,in -his treatise on the 
Law of Negotiable Instrument published in 
1876, has expressed the opinion that “a bill 
or note cannot be shown to have been 
delivered to the promisee as an escrow, for 
the evidence would be repugnant to the 
Act", see Volumel, page 54. But this view 
'of the matter does not appear tohave been 
‘adopted in any English decisions. -On the 
‘contrary, the decisions in England clearly 
show that although a promise to pay may 
be stated in the note to be uucondttional 
and ‘upon demand, the maker of the note 
may prove that he only delivered it upon 


terms inconsistent with payment being ` 


unconditional and upon demand. This is 
actually: no exception to s. 92 pf the 
Evidence Act. That section refers to 
documents which operate by reason 
merely of signature. See s. 2 (12) of 
the Indian Stamp Act IT of 1889. A promis- 
sory note, because it is a negotiable 
instrument and thus partakes of the nature 
of currency before it can operate, must not 
only be signed but also delivered (see 
s. 46 of the Negotiable Instruments 
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Act), A man may say “the promissory 
note thatI signed I do not choose to 
deliver, but I will deliver it on the condi- 
tion that the note is only ,used upon the 
fulfilment of a certain condition (i.¢., 80me- 
thing which may or may not occur but 
not which must occur) or for special purpose 
(which purpose may, however, invgbre 
postponement of its operation)”. There is 
thus a distinction between a note of which 
delivery is conditional and a note of which 
delivery is for a special purpose. Mere 
postponement of operation will not operate 
a8 a condition but it may operate because 
the special purpose involves postponement, 

Thus we have a case where delivery was on 
the condition that the note was not to 
operate until a man’s death, see Woodbridge - 
v. Spooner (4). This condition was held not 

to be enforceable as it was mere postpone- 
ment. 

, The decision in Sheo Prasad Ram Prasad 
v. Gobind Prasad (1) to the effect that evi- 
dence i is admissible to prove that delivery of 
a note is conditional on the note only being 
used as collateral security for a balance on 
arunning account appears to me correct and 
the decision in Sri Ram v. Sobha Ram Gopal 
Rai (2) wrong. Section 46 of the N egotiable 
Instruments Act being a special provision 
applicable to negotiable instruments (which 
require delivery) governs the “matter and 
not s. 92, Explanation III which is a 
general section a pplieable to deeds complet- 
ed by signature. The latter ruling ‘was 

wrong, I hold, because it failed to invoke 
s. 46 of the Negotiable Instruments 
Act and not because it failed to invoke 
s 92, Explanation 1Il of the Evidence 

Act. 

There is no question in this case of the 
money due under the promissory note 
having been discharged; for there was no 
evidence that a balance of the account 
incorporating this liability was ever struck. 
The only evidence was that the amount 
was entered in an account from which a 


. balance might at a future date be struck. 


By the Court.—The appeal is dismiss- 
ed with, coste. 

R, L. Appeal dismissed.. 

(4) E dm & Ald. 2338; 106 E. R. 647; 1 Ohitty 
661,22 R 
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ALLAHABAD HIGH COURT. 
FULL BENCH. oe 
Sgoonp Orvin Apezau No, 1884 or 1925. 
July 6, 1928. 
Present:—Mr, Sulaiman, Acting Chief 
Justice, Mr. Justice Mukerji and 
Mr. Justice Boys. 
sa JAGDISH PRASAD AND OTHERS 
—PLAINTIPFS—AÀPPELLANTS 


«ersus " 
HOSHYAR SINGH AND ANOTHER— 

DsFENDANTS—HESPONDENTS. : 
Hindu | Law—Joint family—Mortgage by father 
—Son's right to avoid mortgage—Necessity, absence of 
—Immorality, necessity of establishing. i 
Under Hindu Law ason can obtain a declaration 
avoiding a mortgage executed by his father before the 
property mortgaged has actually been put up for 
sale at an auction ifthe mortgagee fails in establishing 
legal necessity for the advance,even though the son 
himself has failed to show thatthedebt was tainted 
with immorality. But after the auction sale the son 
eanimpeach the transferonly on the ground ofim- 

morality. [p. 775, col.1; p. 780, col. 1.] 
[Case-law discussed]. i ] Y 
Second appeal from a decision ofthe 
Additional District Judge, Meerut, dated 
the 20th August, 1925. i 
Messrs. N. Upadhya, G. Agarwala ‘and 

J. S. Gupta, for the Appellants. 


Mr. P. L, Banerji, for the Respondents. 


JUDGMENT. 

Sulaiman, Actg. C. J.—In the pre- 
sent case the sons’ suit was filed after the 
mortgagee had obtained a mortgage decree 
against the father without impleading the 
sons, but before the mortgage property was 
actually put up for sale at auction. 

Iagreein ihe final conelusion arrived at 
by my learned brethern that the sons can 
obtain a declaration avoiding the mortgage 
if the mortgagee faile in establishing legal 
necessity for the advance, even though the 


sons themselves fail to show that the debt. 


was tainted with immorality. My reasons, 
however, are slightly different. 

I agree that the case of Brij Narain Rai 
v. Mangla Prasad Rai (|) must be taken to 
summarise all the propositions which fol- 
low asa result of the previous authorities, 


and should be deemed to include all the’ 
observations madein the case of Sahu Ram. 


Chandra v. Bhup Singh (2), which were 


(D) 77 Ind. Cas, -689; 46 A. 95:21 A. L. J. 934; 46 M. 
L. J. 23; 5 P. L. T. 1; 23 O. W. N. 253; (1924) M. W. N. 
68; 19 L. W. 72; 2 Pat. L.R. 41:10 0. & A. L. R. 82;. 
A. I. R. 1924 P. O. 50; 33 M. L. T. 457; 26 Bom?L. R. 
500; 11 O. L. J. 107; 51 I. A. 129; 10. W. N. 48; 41 C. 
L. J. 232 (P. O.). ; 

(2) 39 Ind. Uas. 230; 89 A.437;44 I. A. 126; 21 C, 
W.N. 698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. 
L. R. 498; 36 O. L. J. 1; 33 M. L.J. 14; (1917) M. W,^ 
N. 439; 22 M. L. T. 22; 6 L, W. 213 (P. QJ). 
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supported by authority. It is.clear from 
the remark at pages 102-103 in the. case of 
Brij Narain Rai v Mangla Prasad (1) that 
the case of Sahu Ram Chandra v. Bhup 
Singh (2) must not be taken to decide more 
than what was necessary for the judg- 
ment. 

In this viewitis unnecessary for me to: 
examine the passage in the case of Sahw 
Ram Chandra v. Bhup Singh (2) relied 
upon by the learned Advocate for the 
defendant with reference to its context. 
The present case must be governed by one 
or other of the five propositions laid down 
in Brij Narain’s case (1). 

Inasmuch as the present suit was insti- 
tuted before the auction sale.could take 


place, I agree that thecase isnot governed. 


by proposition No. 2 and, therefore, falls 
under proposition No. 3. But I have great 
difficulty in holding that the word “debt 
usedin proposition No.2 means “simple 
money debt” or “debt other than a mort- 
gage debt”. -; 
. In the first place Brij Narain's sase (ly 
was one in which a mortgage decree had 
actually been obtained by the mortgagee. 
The debt which their Lordships had to con- 
sider was a mortgage debt. One would, 
therefore, expect that wherever there was 
a clear distinction between the rule governs, 
ing a “mortgage debt" as distinct from a 
"simple money debt", their Lordships would 
be specific in making their meaning clear. 
Throughout the judgment at several places 
their Lordships describe a ‘mortgage debt"; 
as & debt." While referring to Sahu Ram 
Chandra's case (2) which was one of & 
mort&age debt their Lordships repeatedly 
callita "debt", While explaining what: 
was meant by an antecedent debt, their 
Lordships draw no distinction between a 
“mortgage debt" and a “simple - money. 
debt". Gan it fora moment be suggested: 


that a “mortgage debt” isaot a “debt” or. 


that the word "debt" by itself is hot com- 
prehensive enough to include a "mortgage 
debt"?. < t 

Their Lordships also relied on the author- 
ity in the case of Bhagbut Pershad Singh v. 


.Girja*Koer (3). That also wasa caseofa 


mortgage debt,and their Lordships referr- 
ed tothe loan as a "debt", I think it: 
unnecessary to quote more passages from 
the judgment, for I am convinced that 


throughout the judgment their Lordships. 


used the words "debt" as comprehensive 


(3) 15 O. 717; 15 I. A. 99; 12 Ind. Jur. 289; 5 SarP, 


O. J. 186; 7 62(P. O.). 
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enough to include both a "mortgage debt" 
anda “simple money debt", I, therefore, 
see no justification for introducing the 
words “other than a mortgage debt" after 
the word “debt” in proposition No. 2 in 
erder to give it à meaning. 

It cannot be denied for a moment that 

“the same word “debt” when used in propo- 
sitions Nos. 3and 4 includes a "mortgage 
debt". Although, therefore, I find it very 
difficult to give a narrow and limited mean- 
ing to the word "debt" in proposition No. 
2, I hold that that proposition is not appli; 
cable to the present case, because no auction 
sale has taken place yet. : 

I am inclined to interpret the expression 
"lay the estate ‘open tobe taken in execu- 
. tion proceedings upon a decree for payment 
of that debt” as the equivalent of “make 
it liable to be sold at auction in execution 
of the decree”, which to my mind means 
that as soon as the property has been sold 
at auction, the transaction cannot be im- 
peached without'showing immorality. The 
elause does not necessarily mean that after 
the decree and before the sale the sons can- 
not, by obtaining a declaratory decree in a 
separate suit, say that the transaction is not 
binding on them, and thus prevent the sale. 
That expression does not mean that the 
passing. of the decree itself prevents the 
sons from challenging the debt, will be 
obviousif we apply proposition No. 2 to 
the case of a simple money debt. Surely 
the debt creates no charge on the estate, 
The decree on the foot of sucha simple 
money. debt also creates no lien or charge 
upon the estate. Solong as the property 
has. not been attached in execution of'such 
a simple money decree, the; family is at 
liberty to transfer isso as to placeit out of 
the reach of the creditor. The decree by itself 
has no ‘special efficacy. The position of 
the creditor remains the same «s it was 
when the loan was contracted, or when the 
suit was “instituted. The liability cf the 
estate to pay.off this debt is also not altered 
materially by the passing of a simple 
money decree. Sueh being the case it 
cannot be said that the mere passing of the 
decree lays the estate open to be seized by 
the decree-holder in the literal sense. The 

. expression quoted by me above is a para- 
phrase of another expression used by their 
Lordships at page 101*: “It may become 
liable by being taken in execution on the 
back of a decree ‘obtained against the 
father”, which means that estate can be 
purchased in execution of such a decree. 
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It may bethat the logical result of such 
an intepretation is that the right to im- 
peach an auction sale on the ground of 
want oflegal necessity is taken away even 
ifthe sale takes place in execution of a 
mortgage deeree, but such a result is not 
necessarily startling. It. is in accordance 
with at least two previous cases decidede by 
their Lordships of the Privy Council: Suraj 
Bunsi Koer v. Sheo Pershad Singh (4) and 
Bhagbut Pershad Singh v. Girja Koer (3). 

Both were auction sales in execution of 
mortgage decrees. The judgments in both 
of these cases show that their Lordships did 
not draw any distinction between an 
auction purchasein execution ef a simple 
money decree and that in execution of. a 
mortgage decree. Saveral previous cases 
dealing with auction sales in execution of 
simple money decrees were referred to and 
applied to the case before their Lordships. 
There would have been .no -necessity to 
refer to them if they were inapplicable. 
Without drawing any distinction their 
Lordships laid down the general proposi- 
tion that after sales in execution of a decree 
for the father’s debt, the sons cannot re- 
cover the property without showing immor- 
ality or illegality tothe knowledge of the 
purchasers. | 


No doubt the original basis of the doct- 
rine appears to have been the protection of 
third parties, but in view of a series of pro- 
nouncements of the Privy Council, it may 
now have become settled that after an 
auction sale the son can impeach the 
transfer only on the ground of immorality. 


Even in cases of simple money decrees 
innocent strangers need not necessarily 
come in, for the creditor himself, who may 
have known that there was no legal neces- 
sity for his debt, may purcbase the proper- 
ty himself, but the rule will still apply. 


Ou the other hand, the mere fact that a 
mortgagee decree-holder has himself pur- 
chased the property does not . necessarily 
show that he is not a bona fide purchaser. 
Hemay bean heir of the original mort- 
gagee, he may bean alienee gf the mort. 
gagee rights, or he may have acquired the 
mortgagee rights at an auction sale, and 
in sich caseshe may haveno knowledge 
whatsoever that the mortgage transaction 
was defective, or that it was going to be at- 
tacked by the sons. At the time when he 


: e 
. (4) 5 C. 148; 6 I. A. 88; 4 Sar. P. O. J, 1; 3 Suth. P. 
, J. 989; 4 O.L, R. 226;.2 Shomes L. R. 242; 2 
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makes the auction purchase, he may be 


acting innocently, and may honestly take it. 


for granted that the decree is good and 
binding on the whole family. 
When authorities have laid down a rule, it 
is not always necessary to try to discover 
the original basis ofit. If one were asked 
to Béve an explanation why an auction sale 
in execution of a mortgage decree should 
prevent thesons frém challenging it ex- 
cept for immorality, one can certainly find 
areason for it. Once a decree has been 
obtained or forthe matter ofthat a debt 
exists, unless itis immoral the father can 
voluntarily sellthe family property in pay- 
ment of such debt and the sons cannot dis- 
pute such a sale without showing immor- 
ality or illegality. What can be done 
voluntarily by the father himself may also 
be done compulsorily by the Court. If the 
father can satisfy his own previous debt by 
, alienating such property, why cannot a 
~“ Court of Law order his property to be sold 
-in satisfaction of such debt? After all an 
auction sale is merely an involuntary trans- 
fer of property in satisfaction of his debt 


and the principle which governsa voluntary -- 


transfer to pay of such debt, may equally 
be applicable to an involuntary transfer in 
payment of thesame debt brought about 
through a Court sale. ) 

` In the present case only a decree has been 
passed on the basis of the mortgage debt. 
The decree is a necessary result of the 
execution of the mortgage. When the sons 
were not impleaded in the suit, the-mort- 
gagor himself could not plead that he had 
no authority to make ‘the mortgage. The 
mere fact that a decree has been obtained 
behind the .back of the sons, has not 
. improved the position of the mortgagee. 
The auction sale has not yet taken place. 
The property has, therefore, not yet.passed 
out of the family. Itis still in the posses- 
Bion of the family. 

In these cirenmstances my answer to the 
question referred is that the sons need 
not prove the immoral character of the 
debt if the mortgagee fails to establish legal 
necessity for the loan. l í 

Mukerji,4.—This appeal which has 
been referred for disposal to a Benchof three 
Judges arises out of the following facis. 
The plaintiffs, who are the appellants before 
this Court, are the sons of defendant Ne. 2 
Ohandra Kishore. Obandra Kishore 

-executed two simple mortgages over a part 
of what now must be taken to have been 
joint ancestral property belonging to 


himself and his sons, the. plaintiffs, in 
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favour of the defendant No. 1, Hoshyar Singh. 
Hoshyar Singh obtained a decree for sale on 
foot of the two mortgages. Thereupon, the 
plaintiffs instituted the suit out of which 
this appeal has arisen to obtain a declara- 
tion that the property mortgaged, being 
joint Hindu family property, is not liable 
to be sold in satisfaction of the decree 
No. 44 of 1922 passed by the Court of the 
Subordinate Judge of Muzaffarnagar in 
favour of Hoshyar Singh and against 
Ohandra Kishore. It will appear from the 
foregoing statement of facts that the plaint- 
iffs were no parties to the decree. 

The plaintiffs in support of their case 
alleged that their father Chandra Kishore 
contracted the debts for immoral purposes. 
The defendant pleaded, among other 
matters, that the mortgages had been 
executed for legal necessity. 4 


The Court of first instance found that 
while the plaintiffs had failed to prove that 
the mortgages were tainted with immorality 
Hoshyar Singh, in his turn,had failed to 
prove that the mortgages were executed for 
family necessity. Being of opinion, in view 
of an Oudh case Gauri Shankar v. Jang 
Bahadur Singh (5) that the plaintiffs could 
not succeed in their suit for a declaration 
without proving that the mortgages were 
tainted with immorality, the learned Judge 
dismissed the suit. On appeal by the 
plaintiffs, the learned Judge affirmed the 
finding of fact arrived at by the learned 
Subordinate Judge that the plaintiffs had 
failed to prove that the mortgages were 
raised for immoral purposes. It appears 
from the judgment that Hoshyar Singh did 
not try to support the decree in his favour 
in the lower Appellate Court, by showing 
on the evidence that the mortgages were 
supported by legal necessity. The learned 
Judge accapting what he thought was a 
necessary Corollary ofa certain case decided 
in thig Court and reported as Gajadhar 
Pande v. Jadubir Pande (6) agreed with the 
learned Subordinate Judge that the plaint- 
iffs could succeed only on proving their. 
allegation as to the father's immorality with 
reference to the mortgages in question. 
He accérdingly dismissed the appeal. 


The case. relied on by the District Judge 
will also be found reported in Gajadhar 
Pande v. Jadubir Pande (6). The point 
that had to be decided in that case was 


(5) 79 Ind. Cas. 1008; 10 O & A. L. R. 49; 11 O. L.J. 
248; 27 O. O. 121; A. I R. 1921 Oudh 394. i 
(8) 85 Ind. Qas. 31; 22 A. L. J. 980; L. R.5 A. 789 

civ; A.I R. 1925 All. 189; 47 A.122. |. 
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slightly different, though a corollary may 
cartainly „be drawn from that decision, in 
Support of the learned District Judge's 
view. The case aforesaid was one in which 
the property had already been passed out 
of thefamily in execution of the. mortgage 
decree and had been purchased by the 
mortgagee himself and sold by him toa 
third party. A Bench of this Court, of 
which I was amember, held that the case 
was governed by the second p:oposition, 
out of the five, laid down by their Lord- 
ships of the Privy Oouncilin the case 
A Brij Narain Rai v. Mangla Prasad Rai 


Since the decision of that case, the case of 
Brij Narain Rai v, Mangla Prasad Rai 
(1) has been considered in this Court 
and it was further considered in the 
arguments before us in this very 
case. Having regard toall the arguments 
addressed: to us, I fear that the opinion 
previously expressed by mein the case in 
Gajadhar Pande v. Jadubir Pande (6) must 
be treated by me as erroneous. Their 
Lordships of the Privy Council took an 
opportunity in the case of Brji Narain 
Rai v. Mangla Prasad Rai ( 1) to over- 
rule, except on the point directly 
decided, a previous decision of the 
Board viz., Sahu Ram Chandra's case (2) 
and laid down five propositions of Hindu 
Law for the guidance of the Courts. As 
remarked by their Lordships of the Privy 
Council in a much earlier case 
|Nanomt Babuasin v. Madan Mohan (7)] 
the cases relating to the liability of 
sons for their father’s debts contracted with 
or without the security ofthe family pro- 
perty, decided both, in India and by the 
Board could not all be very well recon- 
ciled. Their Lordships found that some 
of the observations made in the case of 
Sahu Ram Chandra v. Bhup *Singh (2) 
could not command their Lordships’ 
approval, Their Lordships, therefore, 
we may take it, were anxious to lay 
down the five propositions of law with 
` the idea that those propostions would be 
taken asthe finalstatement of law, on the 
subject and as no longer open toediscus- 
sion. The Board which heard Brij 
Narain's case (1) was described by their 
Lordships themselves as a “Full Board”. 
Lam, therefore, of opinion that we should 
not go to any earlier decisions in order to 
fnd out what is the law governing the 
relations of sons, fathers and creditors, go 

(7) 13 C. 21; 13 I. A. 1; 10 Ind. Jur. 151; 4 Sar. P. Q. 
J. 682 (P. 0). ae 
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far, at least, as these propositions are 
found governing a case. For example 
their Lordships did not say anything about - 
the right of an auction-purchaser at a 
Oourt sale and his rights will have to be. 
found from 'earlier decisions, unless we 
have some guide in th five propositiqns 
applicable to the particular'ease that fray 
arise for decision. . 

The actual facts that were before their 
Lordships, in Brij Narain’s case- (1) 
were these. A father of a joint Hindu 
family borrowed money in order to pay off 
two earlier mortgages executed by himself. 
When the loan was not re-paid, the creditor 
sued the father and his sons and obtained 
an ex parte decree. The sons were not pro- 
perly represented in the suit. They then 
brought the suit, which went up in appeal 
before their Lordships of the Privy Oouncil, 
to obtain a declaration that the decree 
passed against the father and themselves 
was not binding on them, The suit succeed- 
ed in the Oourt of first instance and it 
also succeeded in this Court. In this Oourt 
an enquiry was ordered as to whether the 
two previous mortgages paid off would 
support the subsequent mortgage in favour 
of the principal defendant, the creditor, 
having regard to the observations of their 
Lordships of the Privy Council in Sahu 
Ram Chandra's case (2) namely, an antece-. 
dent debt to be good, must have been 
incurred wholly independently of the 
family property. As the findings were 
against the creditor, the appeal was dis- 
missed. Then the matter went before their 
Lordships of the Privy Council. Their 
Lordships mentioned, in the course of the 
judgment that there were twb conflicting 
principles of Hindu Law. One was thata 
father, as a member of the joint Hindu 
family, could not alienate and, therefore, 
mortgage the joint Hindu family property, 
without legal necessity. The other pro- 
position of law was (hat it was the pious, 
duty of a son to pay his father's debtand 
that the whole of the joint family property 
could be taken in execution by a creditor 
in order to realise the wher's debt. 
Their Lordships, at page 102* of the report 
remarked : 

“It is probably bootless to speculate as 
to how these seemingly conflicting principles 
were, allowed to develop............ For after 
all, 1f looked at straight in the face, 
what position could be more anomalous 
than this. A father who is manager, 
borrows a like sum from A and B. To A: 
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he gives a mortgage on the family’ estate 
containing a personal covenant. To B he 
gives a simple acknowledgment of loan. B 
sues and gets adecree; on this decree exe- 
cution can follow and the estate can be 
taken. A, suing upon his mortgage, cannot 
recover. It seems te have been held that if 
the debi for which a mortgage was given was 


in any proper sense antecedent, then it, 80” 


to speak, escaped thé direct infringement 
of the principle that the father manager 
could not burden the estate except for ne- 
cessity." Having made these remarks, 
their Lordships further remarked that 
there were some observations in Sahu Ram 
Chandra’s case (2) which were not necessary 
for their Lordships to make and with which, 
the learned Judges of the Full Board 
thought their Lordships could not agree. 
Then their Lordships proceed to Jay down 
the five propositions of law to be found at 
page 104* of the report. 

In thelight of what preceded the laying 
down of these propositions, l proceed to 
examine them. The first proposition is, 

“The managing co-parcener of a joint 
undivided estate cannot alienate or burden 
the estate qua manager except for purposes 
of necessity ". ; 

It will be noticed that their Lordships 
used the expression “burden the estate " 
in the sense of mortgaging the estate. 
They have used the same expression in the 
last sentence of the long quotation made by 
me from page 102* above. By the first 
proposition, therefore, their Lordships 
meant that a manager, which term will in- 
clude a father with sons, has no power either 
to make a sale or gift of property or of even 
mortgaging “the same for raising 2 loan, 
except for purposes of necessity. lt would 
follow from this that if the father raised a 
loan on the security of the family property, 
that security could not be enforced against 
the family estate. i ` 

The third proposition is as follows: (I 
am leaving for the preŝent outof consider- 
ation the second proposition which is the 
important one in the present case.) 

“3:Ifhe purports to burden the state 
by mortgage, then, unless that'mortgage is 
to discharge an antecedent debt, it would 
not bind the estate ". a. 

Here again, their Lordships make it clea” 
that by the use of the expression ‘' burden 
the estate", their Lordships meant a mort- 
gage and never had g simple money debt 
in their mind. The rule laid down is that 
if the manager of the family estate hap- 

*Page of 40 A.—[Ed]. Beg VRS 
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i : 
pens to be the father and there is no family 
necessity, the case of which has been. 
provided by proposition No. 1, the mort- 
gage to be enforceable, must be a mortgage 
which was raised to discharge an antece- 
dent debt. Here again, their Lordships 
make it clear that à case of& mortgage can 
be supported by the creditor on two grounds; 
one is, generally, that the manager can 
encumber the estate by way of mortgage,for ` 
the purpose of necessity, 2ndly the manager 
being a father, paid, with the money raised, 
hig, own or an ancestor's existing debts. 
he fourth proposition concerns itself 
with the definition and explanation of an 
antecedent debt and we need not consider it. 

The fifth proposition is also not import- 
ant for our purposes except in so far as it 
will help us to understand the right mean- 
ing of proposition No. 2. I shall have to 
consider the language of the fifth proposi- 
er ead I have discussed the proposition 

o. 2. 

The proposition No. 2 runs as follows:— 

“No, 2. If he (the manager) is the father 
and the reversionaries are the sons he may, 
by incurring debt, so long as it is not for 
an immoral purpose,lay the estate open to 
be taken in execution proceeding upon a 
decree for payment of that debt”. 

The question is whether the debt which 
is mentioned in this proposition No.2 also 
includes a mortgage debt, Their Lord- 
ships lay down by this proposition No. 2 
that in the case of the manager of the fami- 
ly being the father and the rest of the mem- 
bers being his sons, the father, if he incurs 
a debt, which is not tainted with immorality 
incurs the risk of the creditor recovering 
the debt from the entire estate by way of 
execution of a decree obtained on foot of the 
debt. As I have said above, the question is 
whether’ the word ‘debt’ in proposition No. 
9 includes e mortgage debt. If their 
Lordships were dealing with a mortgage 
debt it' was not necessary for thenf to deal 
with itin propositions Nos. 1 and 3. I will 
refer to the quotation made by me from the 
observations of their Lordshipsat page 102*. 
Their Lordships give the illustration of the 
same father borrowing equal sums of money 
from two different persons. To one he 
gave a mortgage over the family property 
and to the other he gavea simpleacknowled- 
ment or a simple money bond. Their 
Lordships point out that while the secured 
creditor is unable, under the Hindu Law, to 
recover his monéy by the process of law the 
unsecured creditor has the ádvantage of 
realising his money from the entire estate, 
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In my opinion, in the proposition No. 3 
their Lordships were dealing with the case 
of an unsecured ereditor and were not 
contemplating the case of a secured 
creditor, It is, therefore, not right to say 
that as soon as a mortgages obtains his 
decree against the father, he comes within 
the proposition No. 2 and is entitled to Sell 
the mortgaged portion of the family pro- 
perty (or the entire family property if the 
whole has been mortgaged) because it is 
the pious duty of the son to pay. The fact 
that their Lordships by using the expres- 
sion “by incurring debt” in proposition 
No. 2 were referring merely toa simple 
uneecured debt, will be clear from an 
examination of the language of: proposi- 
tion No. 5. Proposition No.5 runs as fol- 
lows: — é 

"5. There is no rule that this result is 
affected by the question whether the father, 
who contracted the debt or burdens the 
estate is alive or dead”, f 

In this proposition No. 5 their Lordships 
used the expression “ contracted the debt" 
and “burdens the estate". Evidently the 
contracting of a debt was not meant to 
imply the same thing as the burdening of 
the estate. By the words “who contracted 
the debt” their Lordships meant, who 
incurred a debt without the security of the 
family property. By theexpression, “ who 
burdens the estate’ their Lordships meant 
a father who created a mortgage over the 
estate. I am satisfied, therefore, that the 
proposition No. 2 applies to the case ofan 
unsecured debt of the father and not to a 
secured debt. 

The controversy in the appeal béfore us 
is this. It is urged on behalf of the 
creditor-respondent Hoshyar Singh that 
beeause he has obtained a mortgage decree, 
he can proceed to sell the property outright 
and the sons the plaintiffs. cannet stop him 


from selling he property unless and until - 


they dan prove that the mortgage was 

contracted: for immoral purposes. He 
argues that on the findings of the Court 
below, namely, the debt was not tainted 
with immorality, he, Hoshyar Singh ought 
to succeed. For the sons it isargyed that 
proposition No. 2 has no application, that 
prositions Nos, 1 and 3 aloneapply to the case 
of the creditor and that as there is no legal 
necessity and as the mortgage money did 
not go to pay off any antecedent debt, the 
mortgage is badand is unenforceable, To 
my mind, the propositions Nos. 1 snd 3 are 
applicable to this case and. proposition 
No. 2 does not apply to the case, 
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In the result I would allow the appeal, set 
aside the decrees of the Courts below and 
grant a declaration to the plaintiffs against 
the defendant Hoshyar Singh, thatthe pro- 
perty mortgaged is not liable to ba sold in 
execution of the decree obtained by him. 

Boys, J.—Chand Kishore, the father in 
ajoint Hindu family consisting of higwself 
and four sons executed two mortgages, on 
31th March, 1919, and 8th June, 1919, in 
favour of Hoshyar Khau both mortgages 
being for cash paid before the Registrar ; 
and in both mortgages alleging that the 
property belonged to him personally and 
making no suggestion that he was mort- 


gaging the property as property of the 
joint family and in a representative 
capacity. 


Therefore admittedly no question arises 
as to there being any antecedent debt 
which might validate the mortgage as of 
joint family property and no question 
arises of the father having purported to 
act in a representative capacity. 

Suit No. 4L of 1922 was brought by the 
mortgagee Hoshyar against Ohand Kishore, 
the father without impleading the sons. 

In May, 1922 the mortgagee gota decree 
and 20th November, 1924, was eventually 
fixed for sale. 

In the meantime one day before the date 
fixed for sale, on 19th November, 1924, the 
present Suit No. 307 of 1924 was filed by 
the sons against the mortgagee and their 
father. In their plaint the sons pleaded. 

(1) that there was no legal necessity: 

(2) that their father Chand Kishore was 
of immoral habits, and, 

(3) that the property was joint family 
and ancestral property. The defendants 
pleaded: 

(1) Legal necessity. 

(2) that the father Ohand Kishore was 
not of immoral habits and, 

(3) that the property was the personal 
property of Chand Kishore. . 

. As to the third ° plea, however, they 
eventually admitted thatthe property was 
of the joint family and ancestral. 

On7th March, 1925, an issue was framed as 
to legal necessity. e | 

On 8th May, 1925 the trial Oourt acceding 
te the contention for the defendant held 
that it had been wrong in framing this 
issue and changed it to an issue: "whether 
Ohand Kishore'simmoral character had . 
been proved"? throwing the burden on the 
plaintiff, ° 

The trial Court held that the plaintiff 
had failed to prove immorality: and 8 
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phrase in its judgment (page 10, line 38) 
rather suggests that it was of.opinion also 
that there was no legalnecessity; but finding 
that the plaintiffs had failed to discharge 
the onus which lay on them of proving that 
the.debts were immoral dismissed the 
suit, It held that if the creditor had been 
suing for the enforcement of his mortgage 
against minor Sons he could not have got & 
decree unless he proved legal necessity ; 
but that aftera decree against the father 
had been passed the debt no longer 
remained a mortgage debt but it became a 
judgment debt which likeany other debt 
the sons were bound to pay unless (semble) 
they could prove the immorality. It relied 
on Gauri Shanker v. Janga Bhadur Singh (5). 

The lower Appellate Court agreed with 
the trial Court that the sons had failed 
to prove the immoral character of their 
father though he had shamelessly 
endeavoured to support his sons’ case by 
swearing to hisown immorality. It held 
that the burden of proof had been rightly 
laid on the sons to prove the immorality or 
unlawfulnessof the origin of the debt ; and 
referred to Gajadhar Pande v. Jadubir 
Pande (6) and remarked that there could 
be no further doubt on this point after the 
latest Privy Council decision, by which 
reference no doubt was meant the case of 
Brij Narain Rai v. Mangla Prasada Rai (1). 

The case came in second appeal before 
a Division Bench of this Court by which 
it has been referred to the Full Bench. 

Their Lordships of the Division Bench 
after remarking that.“ it should be noted 
that the property is still in possession of 
us family and has not passed out of it" 
said: 

“The important question which we are 
called upon to decide is whether the sons 
must prove the immoral character of the 
debt only in & case in which the property 
has passed out of the family or whether it 
is equally incumbent upon them to do so 
where a decree for sale has been passed but, 
the property is still in possession of the 
family". 

They referred to the case Lal Singh v. 
Jagra? Singh, (8) in which two learned 
Judges of thts Court differed, one holding 
that itis only when property has passed out 
of the family that the sons must prove tlle 
immoral origin of the debt; the other 
agreeing with the view consistently taken 
in the Oudh Court [cf. Nand Lall v. 

e 


(8) 107 Ind. Oas. 693 A, I. R. 1928 All, 86; 26 A. L. J. 
239; 50 A, 546. 
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Umrai (9)]that as soon as a decree has 
been passed the burden lies on the sons to 
prove the’ immoral origin of the debt. 

Bofore attempting an answer to the ques- 
tion put tous I will consider in some detail 
thecases Sahu Ram Chandra v. Bhup Singh 
(2)and Brij Narain Rai v. Mangla Prasad 
Ra? (1). My apology for making a lengthy 
reference to and comparison of two such 
well-known cases must rest on the necessity 
for an exact appreciation of what was laid 
down in these two cases and of the extent 
to which any proposition to be found in the 
fofmer, whether necessary for the decision 
or as obiter dictum holds good in view of the 
pronouncements in the matter. 

In Sahu Ram Chandra's case (2) a father, 
Bhup Singh, who was joint with his sons 
and grand-sons, executed three mortgages, 
all covering the same property, which 
included some of his own property and 
some belonging to the joint family, 

Ofthe first of these mortgages nothing 
further isheard. The second mortgage was 
of date 6th January, 1%83, in favour 
of Bhagirath for Rs. 200 “to meet his 
necessity”. The third mortgage was of 
7th January, 1884, in favour of Sahu Ram 
Ohandra. Sahu Ram Chandra sued on his 
mortgage and got a decree subject to the in- 
cumbrance in favour of Bhagirath. He paid 
off Bhagirath and so acquired his rights, and 
at the ensuing sale he himself purchased. 

On 27th July, 1910, by which time the 
debt to Bhagirath as a simple debt was 
long ago barred, Sahu Ram Chandra sued 
on the mortgage in favour of Bhagirath 
making the father Bhup Singh, his sons 
and grandsons and certain transferees 
parties, Both Courts dismissed the suit 
holding that the plaiftiff had failed to 
prove legal necessity; relying on Chandra- 
deo Singh v. Mata Prasad (10). 


Their Lordships of the Privy Council 
examined the general law and stated it as 
follows:’ After stating the general prin- 
ciple that joint family property cannot be 
the subject ofa gift, sale or mortgage by 
one co-parcener except with the consent, : 
express or implied of all the other co- parcen- 
ers (page 442*) and treating the doctrine of 
legal necessity as really a part of that prinei- 
ple (page 413*), they next stated“ the only - 
exception” to that general principle as 
being “antecedent debt" (page 444*). | 

(9) 93 Ind. Cas. 655; 29 0. 0. 260; 3 0. W. N. 359; A. 


I. R. 1926 Oudh 321.  ; 
(10)1 Ind. Oas. 479; 31 A. 176; 6 A. L, J. 263 


(E. B.). 
*Page of 39 A.—[Ed.] 
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It will be noted that they described the 
doctrine of antecedent debt as being an 
exception to the general principle and not 
as ‘being part of the doctrine of ‘ pious 
obligations ° to which, however, they make 
a passing reference before dealing with 
the exception. 

They describe the doctrine of antecedent 
debt as having had its birth in the neces- 
sity of protesting the right of third 


persons, e.g. purchasers for consideration‘ 


in good faith (page 445*) They note that the 
doctrine of the protection ofthe rights of 
third parties applies where and only where 
the property has passed out of the family 
(page 446*), They next make in regard to 
antecedent debt the qualification that the 
debt must have been not only antecédently 
incurred but incurred wholly apart from the 
ownership of the joint estate or the security 
afforded or supposed to be available by such 
joint estate (page 447*) and point out that 
debt does not become an antecedent debt 
merely because the joint family property 
was pledged to raise money to discharge it 
(page 448*). (Ishallnot take that this is 
the only proposition in this case which was 
accepted in Brji Narain's case (1). Lastly 
it is to be noted that they hold that the 
pious obligation to discharge the father’s 
debt only comes into existence after the 
father’s death. 

Now let us examine their Lordships’ 
pronouncements in Brij Narain Rai v. 
Mangla Prasad (1). Sitaram, having two 
minor sons constituting with him a joint 
family, made three mortgages of the same 
joint family property. 

The first and the second mortgages were 
made in 1905 and 1907 respsctivly in favour 
of mortgagees other than Brij Narain Rai 


and Jagdish Rai, the mortgagees in 
the third mortgage. The third 
mortgage was of date 4th March, 


1903, for Rs. 11,000 in favour “of Raja Brij 
Narain Rai afid Jagdish Narain Rai, the 
latter of whom subsequently transferred his 
rights to the former, This third mortgage 
was forthe purpose of obtaining money to 
pay off the two'earlier mortgages, . 

In 1912 Raja Brij Narain Rai obtained 
an ex parte decree on his mortgage, The 
present suit was brought on November 
19th 1926, by the sons against their father 
and Raja Brij Narain Rai for a declaration 
that as against them (a) the mortgage was 
not binding, and (b) the decrees void, Asa 
result of the proceedings in the trial Court 
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and the High Court it was eventually 
found that (a) the property was joint 
ancestral property (b) that the whole 
Rs 11,000 had been used to pay off the two 
earlier mortgages, (c) that the plaintiffs 
were not properly represented in the first 
guit, (d) that on the evidence it was not pos- 
sible to determine, the * necessity for which 
determination was indicated by the deeiSion 
in Sahu Ram Chandra’s case, (2) whether the 
first two mortgages bad been incurred to 
dircharge obligations not only previously 
incurred, but incurred irrespective of the 


‘joint family property, and that it was not, 


therefore, possible to hold it established 
that the two first mortgages constituted 
such antecedent debt as would support the 
third mortgage in suit. 

The trial Oourt hed dismissed the suit 
and the appeal was dismissed. Brij Narain 
appealed to: the Privy Council. Before the 
Board it was argued for the mortgagee- . 
appellants that though they must admit, 
that the respondent sons were not bound by 
the ez parte decree as they had not been 
properly represented, the appellants mort- 
gagees were entitled toa declaration that 
the property was bound and liable to execu- 
tion (page 99*). 

The appeal was heard bya Fall Board 
expressly in view of the conflicting decisions 
in the Allahabad and Madras Oourts and 
expressly with the view of re-considering the 
case of Sahu Ram Chandra v. Bhup Singh (2). 

Their Lordships after saying that it could 
not be denied that thelaw was illogical and in 
theabsence of binding authority could not be 
accepted (page 101)*, stated the general 
principle as being that a manager can 
ordinarily only bind the joint family pro- 
perty for legal necessity (page 101*). 

They then referred to the doctrine of 
the pious obligations on the sons to dis- 
charge their father’s debts, if not immoral, 
asa concurrent. doctrine (pages 101-102*). 
They stated that ason’sinterestin the joint 


family property may become liable: 


(a) in execution of a decree against the 
father (page 101*) ; 

(b) by being mortgaged by the father to 
pay the debt for which oésherwise decree 
might be taken and execufion be sought 
(page 101*), 

They say "the term ‘antecedent’ debt 
represents a more or les desperate attempt 
to veconcile the conflicting principles", (2. e. 
“the general principle” and the doctrine of 
pious duty ”) (page. 182*). 


Page 46A.—[ Ad. | 
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They refer to the anomaly that, where a 
father takes & like sum from A and B,and 
where he gives to A a mortgage of the joint 
family property with & personal covenant, 
A cannot ordinarily recover on his mort- 
gage, while, where he give&to B a simple 
acknowledgment, B can recover against the 
joint family property (page 102*), 

They describe the doctrineof antecedent 
debt'&s seemingly having been invented to 
help A (if the debt for which the mortgage 
was given was in any proper sense 
antecedent, to escape being defeated by the 
plea that the general principle was being 
infringed (page 102*), 

This leaves of course the simple case of 
a mortgage unsupported by antecedent debt 
to be covered by the general principle, 

As to Sahu Ram Chandra’s case (2) they say 
that it “must not be taken to decide nrore 
than what was necessary for the judgment, 
namely, that the incurring of the debt was 
there the creation of the mortgage itself 
and that there was no antecedency either in 
time or in fact". (page 102*), (i.e. they 
repudiate thé “idea that there was any 
necessity for the antecedent debts to 
have been incurred independently of the 
security of the joint family property). 

They dissent from the proposition in 
Sahu Ram Chandra’s case (2) that the pious 
obligation on the sons only arises after the 
death of the father (page 103*), 

They next staté the well known five pro- 
positions “as the result of these authorities" 
with which their judgment concludes, 

Applying those propositions to the case 
before them they held that there was an 
antecedent debt, allowed the appeal and 
gave Raja Brij Narain a declaration that 
his mortgage affected the estate which 
might be broüght to sale. 

Contrasting these two judgments the 
following points may be noted:— 

Sahu Ram Chandra's case (2) after stating 
the general principle describes the doctrine 
of antecedent debt as constituting an ex- 
ception to that generab principle and only. 
mentions the doctrine of the pious obliga- 
tion on the sons incidentally. In Brij 
Narain’s case (1) the doctrine of the pious 
obligations onethe sons is specifitally 
described asa principle concurrent with 
the general principle, and the doctrine of 
antecedent debt, is described as a part of 
the doctrine of pious obligation, . 

Again Sahu Ram Chandra!s case (2) speeks 
of the doctrine of antecedent debt as 

e 
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having “arisen from the necessity of 
protecting the rights of third persons" 
and again as having "been invoked for 
the protection of third parties, whose 
rights in or with regard to it have been 
acquired in good faith" (top and bottom 
of page 445*). On the other hand in Brij 
Nqrain's case (1) the doctrine of antecedent 
debt is described as “a, more or less 
desperate attempt to reconcile the con- 
flicting principles” (i.e, the general 
principle and the principle of pious 
obligation) (page 1021). . 

e In, Brij Narain's case (1) the proposition 
propounded in Sahu Ram Chandra’s case (2) 
that an antecedent debt to be effective 
must have been incurred independently 
of the joint family property was repudiated. 

In Brij Narain's case (1) the .pro- 
position propounded in Sahu Ramchandra's 
case (2) that the pious obligation on the 
sons only arises after the father's death 
was repudiated, 

Finally in Brij Naraiw's case (1) their 
Lordships said that Sahu Ram Chandra’s 
case (2) must not be taken to decide more 
than what.was necessary for the judgment, 
namely, that the incurring of the debt 
was there the creation of the mortgage 
itself and that there was no antecedency 
either in time or fact. 

In view of all the foregoing I think 
we are bound to treat anything that was 
stated in Sahu Ram Chandra’s case (2) as no 
longer of weight, except the decision that 
the debt created by the mortgage itself 
is not an antecedent debt. 

The present case before us must then be 
decided in the light of their Lordships' 
latest pronouncement in Brij Narain's case, 
(1) unaffected by whatmay have been said 
or suggested in Sahu Ram Chandra's case (2). 

The first question that arises for deter- 
mination is whether a mortgage debt comes ` 
within the second proposition stated by 
their Lordships. Iam of opinion that it 
does not. In the first place we have in 
the second proposition the use of the 
word “debt” and in the third proposition 
the use of the phrase “burdens the estate 
by mortgage", Here we have a contrast 
immediately suggesting a distinction 
between simple debt and debt secured ‘by 
mortgage. The distinction between these 
two phrases is further indicated by the use 
of the phrase in the fifth proposition *con- 
tracted the debt or burdens the estate.” 

But there is I think another and con- 

*Page of 29 a . 
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elusive consideration. One might natural- 
ly expect to find that the five proposi- 
tions laidedown at page 104* would appear 
somewhere as having been discussed in 
the courseof the judgment and examina- 
tion of that discussion may throw further 
light, if further light be necessary, on 
this question. The first proposition, is 
referred to in the middle of page 101*. It 
deals merely with tha general principle. 
On the same page they refer to the princi- 
ple of pious obligation and refer to the 
two characteristics of that principle where 
they say that the family estate “may 
become liable by being taken in execu- 
tion on the back of a decree obtained 
against her father, or it might become 
liable by being mortgaged by the father 
to pay the debt for which otherwise decree 
might be taken and execution be sought.” 
In speaking of these two consequences 
their Lordships clearly seem to be con- 
trasting simple debt and mortgage debt 
otherwise the phrase would have no 
meaning and those two consequences re- 
spectively clearly seem to correspond to 
the second and third propositions. This 
is made still more clear in the illustra- 
tion which they giveat page 102*, where 
they speak of the mortgagee given. to 
Ba simple acknowledgment of loan and 
giving to à mortgage. Here again these 
two illustrations of the action of the father 
seem clearly to correspond to the second 
and third propositions. I have no hesita- 
tion then in holding that the present case 
which is a case of a mortgage does not come 
within the second proposition. 

Does it then come within the third 
proposition ? It clearly does. There is 
a mortgagedebt and admittedly the mort- 
gages were not entered into forthe pur- 
pose of discharging any antecedent debt. 
Theimortgages did not, therefore, bind the 
estate and question of any*burden on 
the plaintiffs fo prove immorality arises. 
It isa simple case of a mortgage by the 
father managér of joint family property 
in which, there being no antecedent debt, 
no question of the operation of the 
doctrine of pious obligation arises. It 
comes within the general principle that 
the mortgage is not binding unless the 
mortgagee is able to prove legal necessity. 

In the present case no legal necessity 
has been established. The plea was 
taken by the plaintifis that there was 
no legal necessity: the defendant con- 
tended that, there was. The trial Court 
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originally took a correct view of the case 
and framed an issue as to legal necessity 
and evidence was recorded on that issue 
(page 10 line 15 of the paper book). The 
trial Court did not actually decide the 


issue of legal necessity, but it is clear 
that the mortgagee-defendant himself 


abandoned his plea, for the trial Court 
remarks. “At the time of argument iteWas 
pointed out to me that the fact that the 
mortgages had merged into a decree had 
made a great difference and now the 
plaintiffs cannot succeed unless they can 
show thatthe debts were immoral.” 

The defendants clearly then abandoned 
the plea of legal necessity and endeavoured 
to throw the burden of proving immorality 
on to the plaintiffs. It is not surprising 
that they took at the last moment this 
desperate step for the trial Court later 
at the bottom of the same page at line 
39 remarked. “The evidence of the plaint- 
ifs in proof of the immorality of debts 
is as bad as that of the defendants in 
proof of legal necessity." It is true that 
neither the trial Oourt nor the lower 
Appellate Court expressly found son 
the question of legal necessity, 
but in the view that] take that the 
defendant abandoned the plea of legal 
necessity in the trial Court it would be 
too late for him to endeavour te set it up 
here or to ask for a remand of the case 
for the trial of that issue. 

I need only briefly mention the conten- 
tion that the plaintiffs suit was barred 
by the fact that (though admittedly the 
property had not passed out of the family) 
the mortgagee had obtained a decree, We 
are only asked to hold this on the strength 
of a current of decisions in the Oudh 
Court and the view of one Judge of this 
Oourt reported as Lal Singh v, Jagraj 
Singh (8) in which view the other member 
of the Division Bench did not concur. 
Mr. Justice Walsh in holding that the fact 
that a decree had been obtained on the mort- 
gage threw on thè son the burden of 
proving immorality was very largely lin 
fluenced by the passage which he quotes 
at page 232* of the report from the judg- 
ment of their Lordships fa Sahu Ram- 
chandra's case (2) quoted at the top of page 
446; Mr. Justice Walsh refers to the 
fact that if their Lordships who decid- 
ed.Brij Narain’s case (1) did not consider 
thét passage to be good law it is strange 
that although they „expressly repudiated 

*Page of 26 A. L, J.—[ Ed]. 
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another proposition in Saku Ram Chand- 
ra’s case (2) they did not repudiate 
this or refer to it, and that their silence 
suggests that it met with their approval. 
I have already given above in extenso my 
reasons for holding that nothing in Sahu 
Ram Chandra's case (2) can be taken to be 
of any weight since the pronouncement 
if Brij Narain’s case (1) with the excep- 
tion of the one point decided which their 
Lordships in Brij Narain’s case (1) express- 
ly stated. I should not, therefore,be inclin- 
‘ed, in any case, tofeel that I was bound by 
thé particular proposition quoted from Sahu 
Ram Chandra’s case (2). Still less do I feel 
influenced by the passage in question upon a 
consideration of the particular passage and 
the connection in which it found expres- 
Bion. Their Lordships, as appears from 
the top of page 445* and again "from 
the bottom of page 445,* .were only 
referring to the rights of third parties for 
the purpose of indicating those rights as 
being the source from which the doctrine 
` of antecedent debt had its origin. I have 
noted that that proposition itself was not 
accepted by their Lordships in Brij Narain's 
case (1). Further, the conclusion which their 
Lordships in Sahu Ram Chandra's case (2) at 
the top of page 446* draw from ‘a perusal of 
the numerous authorities” is purely a general 
conclusion, and merely generally illustrat- 
ing that there are cases where the rights 
of third parties have to be given effect to. 

They were not considering whether in 
‘order to give those rights of third parties 
effect the property must have passed out 
of the family or not There is no. sug- 
gestion that there was present in their 
mind the idea that a decree might have 
the same effect asa sale. On the contrary 
in the passage which they subsequently 
quote from two authorities, there is the 
express idea evidenced in the passages 
quoted that the property must have “passed 
out of" the joiat family. Iu the present 
case it is manifèst that the property had 
not passed out of thè joint family. 1 am 
not in this case coneerned to consider what 
would be the consequences of a sale in pur- 
suance of the execution proceedings or a 
voluntary sate by the father to satisfy the 
decree, 

I would allow the appeal and decresethe 
plaintiffs’ suit with costs. 

‘By the Court.—The order of» the 
.Gourt is that the appeal be allowed* with 
costs, decrees of the Courts: below are ‘set 
aside and the plaintiffs be granted a de- 
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claration against the defendant Hoshyar 
Singh that the property mortgaged is not 
liable to be sold in execution, of decree 
obtained by him. 


“RL Appeal allowed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
e First CiviL APPEAL No. 526 or 1924. 
Mareh 15,.1928. 

Present :—Mr. Justice Lindsay, 

Mr. Justice Mukerji, 
* and Mr. Justice Iqbal Ahmad. 
MAHADEO SINGH AND GTAERS 
—PLAINTIFFS—APPELLANTS 


versus 
TALIB ALI AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Pre-emption—Suit for pre-emption by several plaint- 
iffs—Appeal—Death of a plaintiff-appellant—Right 
of others to prosecute appeal—Abatement —Property 
vesting in single proprietor—Extinguishment of right 
of pre-emption. 

Where three plaintiffs instituted a suit for pre-emp- 
tion and pending an appeal by the plaintiffs, one of 
them died and his legal representatives were not 
brought onthe recordin time: . 

Held, that the appeal did not abate and the surviv- 
ing plaintiffs were entitled to have a decree for pre- 
emption if they succeeded in their appeal on the 
merits. |p. 786, col. 2: p 788, col 2.] 

Matabar Singh v. Abhat Nandan Prasad (1) and 
Ambika Prasad v. Jhinak Singh (2), overruled. 

By the Division Bench.—Once property comes into 
the hands ofa single proprietor the custom of pre- 
emption must come to an end.  [p. 789, col 2.] 

Kamrunnissa v. Sughra Bibi (4), followed. 

A custom of pre-emption recorded in the wajib-wl- 
arz mhy remain in force soas to bind the represen- 
tatives of the originalcontraeting parties even in a 
permanently settled Distitct. But where one “of the 
parties becomes the sole owner of the properties, the 
contract comes to an endand the representatives of 
the sole owner arenot entitled to setup any case of 
contract based upon the  sajib-ul-avz. [p. 790, col. 
2; p 791, col. 1. 

First’ appeal from a decree of the Ad- 


ditional Subordinate J ud ge, Ballia. 


REFERRING ORDER. 
Lindsay and Iqbal Ahmad, JJ.— 
There isa preliminary matter to be con- 
sidered in ‘connection with the hearing 
of this appeal and ‘until that has been 
decided we do not think the case ought 


. to proceed: any further, and in order to 4 


have this matter decided, for reasons which 
we are. now about to state, we think it 
proper that the matter be referred for deci- 


sion to a Full Bench. 


The appeal which is before us -arises 


` 


— 
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‘out of a suit for pre-emption brought by 
three plaintiffs, Babu Mahadeo Singh, Babu 
1 athura Singh ‘and Babu Ranbaz Singh. 

The suit has been dismissed in the Court 
of first instance. At the time the décree 
of the lower Oourt was passed and also 
at the time the appeal was filed in this 
Oourt, Babu Ranbaz Singh, the third plaint- 
iff, was still alive. Since the appeal has 
been admitted, however, Babu Ranbaz has 
died, and it is admitted before us that his 
legal representatives have not been brought 
on the record either as appellants or re- 
spondents, - SR o 

We have been referred to a ruling of a 
Bench of this Court reported as Matbar 
Singh v. Abhai Nandan Prasad (1). In 

. that case the facts were similar to 
the facts of the case now before 
us. The Bench decided in circumstances 
similar to those which face us now that 
in no case could the surviving plaintiffs 
have a decree for pre emption on the ground 
that the decree of the first Court had 
become final and by doing so had declared 
that the deceased plaintiff had no right 
of pre-emption. In short, the case was put 

‘in this way, namely, that, on these results, 
the surviving plaintiffs must be taken to 
have associated with themselves a stranger 
in order to obtain a decree for pre-emp- 
tion, and that being so the whole suit was 
bound to fail. 


If that is the true state of the case then 
we should nécessarily have to hold inthe 
present case that the two surviving plaint- 
iffs, Babu Mahadeo Singh and Babu 
Mathura Singh, cannot in any way succeed 
-in this appeal and be given a decree for pre- 
emption. We are not, however, disposed to 
agree with the reaséning~ of the learned 
Judges in the case just mentioned and as the 
point is one of great importance and ‘as, 
moreover, the valuation of the appeal now 
before us is a lakh of rupees, we think we 
‘are justified in asking that this matter be 
considered and dealt with .by a larger 
Bench. 

. We, therefore, direct that the record be 
laid before the Chief Justice with the re- 
quest that a Full Bench may be appointed 
to decide whether, in the circumstances 
‘above set out, it is correct to say that 
the surviving: plaintifis are in. no case 
entitled to have a decree for pre-emption 
on the ground that in their suit they 
have joined with themeelves a person who 
is held not io have a right to pre-empt, 

(1) 102 Ind: Gas, 43; 25 A.L, J. 489; A. I. R.1927 
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Mr Peary Lal Banerji, for the Appellants. 

Bir Tej Bahadur Sapru and Mr. Kamla 
Kant Verma, for the Respondenta. 

JUDGMENT OF THE FULL 
BENCH. 

Lindsay, J.—This case has been re- 
ferred to a Full Bench by an Order of Re- 
ference dated 24th January, 1928, and the 
point for consideration id whether *the 
view of the law lgid down in ihe 
decision of the case, Matabar Singh v. 
Abhai Nandan Prasad (1), is correct or not. 

It is not necessary for me to setate the 
facts which are all set out in the refer- 
ring order. The case, as far as the facts are 
concerned, is on the same footing as the . 
one reported to which I have just referred. 
The referring Bench was not prepared to 
&ceept the view of thelaw as laid downin 
the case above cited and now the case has 
been argued before us. Speaking for myself, 
I have no doubt that the decision of the 
Bench in Matbar Singh v. Abhai Nandan 
Prasad (1) is not a correct exposition of 
the law. I do not wish to discuss the mat- 
ter at any length for having read the : 
referring order in that case which was 
made by my learned brother Iqbal Ahmad, 
J., I find that I have nothing more to say.’ 
I adopt all the arguments set out in his 
referring order and consider that the 
point of Jaw should be decided in the 
manner indicated by him in that order. 
1 would, therefore, answer this reference 
by saying that in the circumstances of this 
case the surviving plaintiffs are entitled 
to have a decree for pre-emption provid- 
ed they succeed in their appeal to this 
Court. A 

I should like to add that the case of 
Ambika Prasad v. Jhinak Singh (2) which 
is referred to in the referring order made 
by my learned brother in the case of Mat- 
bar Singh v. Abhai Nandan Prasad (1) was 
for the reasons. just given also erroneous- 
ly decided, as also the case of Wajid Ali 
Khan v. Puran Singh(3) which is discuss- 


- ed in the separate judgment of my. learned 


brother Mukerji, J., with which I agree. 
Mukerji, J.—The point referred to 
the Full Bench is whether, ip the circum- 
stances to be just mentioned, the appeal is 
maintainable. — 
"appears that three plaintiffs Babus 
Mahadeo Singh, Mathura Singh and Ranbaz 
Singh, instituted a suit for the purpose, 


. (2)71Ind. Cas. 321; 45-A. 288; 21:A. 1.7.91; A. I, 
R. 1923 All. 211. ; 

-(3) 85 Ind. Cas. 66; 47 A.100;22A.L; J, 994; L, R. 
6 A. 39 Civ.; A. I. R. 1026 A11. 108. 
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inter alia, of pre-empting a certain property 
sold by the defendants second party 
to the defendants firat party. The 
claim for pre-emption was dismissed by 
the Court of first instance and the plaint- 
iffs appealed. Pending the appeal, Babu 
Ranbaz Singh died and the time for 
hjs legal representatives to be brought on 
thé record hag expired without their being 
placed on the record. The contention of the 
respondent isthat the whole appeal has 
abated and a declaration to that effect should 
be made, Reliance is placed on two -cases 
to be presently mentioned. 

lam of opinion that the cases of Matbar 
Singh v. Abhai Nandan Prasad (1) and 
Ambika Prasad v. Jhinak Singh (2) relied 
on by the respondent should be overrul- 
ed and that the answer tothe refezence 
should be that the death of one of the 
co plaintiffs, Ranbaz Singh, pending the 
appeal, and the fa»t that his legal represen- 
tatives have not been brought on the record, 
will not interfere with the right of the other 
plaintiffs, Mabadeo Singh and Mathura 
Singh, to prosecute their appeal. In the case 
of Matbar Singh v. Abhai Nandan Prasad 
(1) the short ground on which the successful 
plaintiffs’ decree was treated as a nullity was 
. chat the joinder of the deceased plaintiff 
amounted to the joinder of astranger. If 
the deceased plaintiff was not a stranger, to 
start with, that is to say, when the suit 
was instituted, if there was no finding 
which became final as between the sur- 
viving parties, that the deceased was, as 
.&. matter of fact, a stranger, the facts that 
he died and his legal representatives were 
.not brought on the record will not. make 
him a stranger. A pre-emptor's right to 
pre-empt the whole of the property sold 
is independent of & similar right enjoyed 
by another person who stands in the same 
degree as regards the right of pre-emp- 
tion.as the other claimants: The fact, 
therefore, that two or more such claim- 
. ants to aright of ,pre-emption join in 
one suit, instead of bringing separate sults 
of their own, cannot convert the separate 
rights of the several plaintiffs into a joint 
right. -OrdegI,r.1 ofthe Civil Procedure 
Code permits the plaintiffs in such cases 
to join in bringing one suit. If several 
suits had been brought and if one stit 
had been compromised or withdrawn by 
one of the plaintiffs, that fact could*not 
. fave affected the other independent suits, 
„On the same principle, the faet that one 
“of the ‘plaintiffs, out of several, has 
died and his legal representatives have 
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not thought it fit to prosecute the case 
further, cannot affect, adversely, the right 
of the other plaintiffs. e ` 

The cases of Matbar Singh v. Abhai 
Nandan Prasad (1) and Ambika Prasad v. 
Jhinak Singh (2)'were cases where the 
decree had become final and the dispute 
axose in the execution department. In 
each of these cases one of the successful 
plaintiffs had died and the decrees under 
execution were passed in ignorance of 
ihe fact that one of the plaintiffs was 
dead. It was held that the decrees were 
a nullity and could not be executed at 
the instance of the surviving  decree- 
holders. The reasons given above will 
clearly establish that the surviving decree- 
holders were entitled to enforce the whole 
decree for pre-emption. In this view 
alone, the decisions in those cases ought 
to be treated as not good law. Additional 
reasons would easily be forthcoming 
to show thatthe whole decree could not 
be treated as a nullity. One of the reasons, 
and probably the simplest one, would be 
this. The effect of the death of one 
ofthe plaintiffs, whose representative was 
not brought on the record, would be, let us 
assume, the abatement of the suit or appeal 
if one were pending. If during the 
pendency of the suit or appeal, a question 
arose as to whether the whole suit or 
appeal abated ora portion of it or noné 
of it, any decision arrived at by the Court, 
if not appealed against, would be final as 
between the parties and, after the decree, 
it would not be open to the other side to 
contend, especially in the execution depart- 
ment, that the decree passed was a wrong 
decree and, therefore, must be treated as 
a nullity. What difference, in principle, 
then, does it make, ifa final decree was 
passed without thé question of abatement be- 
ing agitated by the party, whose contention 
itis that the suit or appeal ought to have 
been declared as abated ?* If a party to 
a suit or appeal has a good point and 
does not raise it, he cannot raise it aftera 
decree has been made and the decree has 
been allowed to become. final. In the exe: 
cution department, therefore, it is not’ 
open to an unsuccessful judgment-debtor, 
in a pre-emption decree, passed in favour 
of the plaintiffs, to contend that the 
decree is a nullity. 

It ig now necessary to refer to another 
case, namely, Wajid Ali Khan v. Puran 
Singh (3) in which a view similar to the 
view taken in the case of Mgtbar Singh v. 


‘ Abhai Nandan Prasad(1) quoted above was 
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laken. The facts of the case briefly were 
these. Four plaintiffs brought asuit against 
a single vendee for preemption. The suit 
succeeded. The plaintiffs paid in the pur- 
chase-mcnpey in the terms of the decree of 
the first Court. The vendee, Wajid Ali, 
filed an appeal against the decree to this 
Court. One ofthe plaintifis-respondents, 
Amar Singh, died pending the appeal and 
his legal representatives were not brought 
on the record by the vendee. In ignorance 
of the fact, that one of the- plaintiffs was 

. dead and his legal representatives had not 

been brought on the record, a decree was 
passed by this Court purporting to reverse 
the decree made by the Court of first in- 
stance and dismissing the plaintiffs’ suit 
intoto. Before the High Court decree was 
passed, delivery of possession bad been 
ordered and effected in favour of ‘the 
plaintifis and against the vendee Wajid 
Ali. Wajid Ali, on his success in appeal, 
applied for restoration of porsession and 
by an ex parte order he was put in pos- 
session. Thereupon, the three surviving 
plaintifis and the legal representative of 
“the deceased plaintiff, Amar Singh, made 
an application to the Court of first in- 
stance, asking that they should be restored 
to possession. Their case was that Amar 
Singh having died, pending the appeal, 
the decree passed by the High Court was 
a nullity. The matter came up in appeal 
before this Court and the question arose 
whether the whole decree was bad. The 
matter came up, in the first instance, before 
myself and Mr. Justice Dalal. On a con- 
sideration of the provisions of O. XXII, of 
the Code of Civil Procedure I was of 
opinion that the appeal should be deemed 
to have abated in the High Court, only 
to the extent of a quarter share belonging 
to Amar Singh and that the rest of the 
decree of the High Court must be taken 
to have become final on the principle of 
res judicata andcould not be touched by 
the three surviving plaintiffs. My brother 
Dalal, J., differed from me. He was of 
opinion that the appeal of Wajid Ali 
abated as a whole. On account of this 
difference of opinion, the matter wag refer- 
red to another Bench. | 

Two learned Judges (Daniels and Neave, 
JJ. agreed with my brother Dalal, 
J. It appears from a perusal of my 
judgment and of the other learned Judges 
who heard the case at different times, 
that it was never argued before us 
that the plaintiffs in a pre-emption suit 
donot claim jointly, but claim separately 
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and each one for himself. From what I 
have said abovelthink that, if this point 
had been argued before me, [should not 
have had any hesitation in coming to the 
conclusion to which I have now arrived, 
Inmy opinion there can be no two opin- 
ions about the nature of the claim of the 
plaintiffs bringing a joint action for pre- 
emption.: In such circumstances where one 
ofthe plaintiffa dies and his legal re- 
presentatives do not propose to prosecute 
the case or where in the case of his being 
arespondent in an appeal, the vendee- 
appellant does not bring his legal repre- 
sentatives on the record, no question of the 
survival of the right to sue to the co- 
plaintiffs arises. The deceased simply 
drops out ofthe case. If he dies, after he 
has ‘obtained a decries, his legal representa- 
tives are entitled toenforce that deeree to 
its fullest extent so far assuch decree is 
compatible with the decree passed in 
appeal. On the facts of the case of Wajid 
Ali Khan v.Puran Singh (8) the Appel- 
late Court having dismissed the suit of 
the three surviving plaintiffs, there was 
nothing to prevent the legal representa- 
tives of Amar Singh who claimed a 
right, independent of the other plaintiffs, 
from executing the whole decree against 
Wajid Ali. In my opinion the case of 
Wajid Alı Khan v. PuranSingh (3) must 
be treated as bad law. f 

In the result, my answer to the reference 
would be as stated inthe opening portion - 
of thisjudgment. . . 

Iqbal Ahmad, J.—For the reasons 
that are givenin my referring order in 
Matbar Singh v. Abhai Nandan Prasad (1) 
I agree tbat theanswerto the guestion re- 
ferred to the Full Bench must bein the 
negative. In my judgment the cases of 
Maibar Singh v. Abhai Nandan Prasad 
(i), Ambika Prasad v. Jhinak Singh (2) 
and Wajid Alı Khan v. Puran Singh (2) 
were wrongly decided and must be over- 
ruled. . 

By the Court.—Let the appeal be 
returned with this order to’ the Bench 
concerned. 

[On'receipt of the opinione of the Full 
Bench, the Division Bench ‘délivered the 
following judgment:] | 

Lindsay, and Banerji, J.—This 
appeal arises out of a suit for pre-emption 
decided in the ^ Court of the Additional 
Subordinate Judge of Ballia. There were 
three plaintiffs in the*suit, Babu Mahadeo 
Singh, Babu Mathura Singh and Babu 


.Ranba Singh, 
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The suit for .pre-efption was dismissed. corresponding to 1882 and 1888 A.D, 
After the appeal had been filed here, one That was the time when there was a 
of the plaintiffs-appellants, Ranbaz Singh, revision of the settlement of the -Ballia 


died and no application was made to District. . 

bring on the record his legal repre- Ia that wajib-ularez, it is undoubtedly 
gentatives forthe purpose of prosecuting stated thatthe custom of pre-emption is 
the appeal, f in vogue and the incidents of the custom 


“This omission gave rise toa point of law are set out in detail. Itis provided that 
which was raised dn behalf ofthe respond- aey co-sharer desiring to transfer hia 
ent8. It was *pleaded that by failure of property must. first transfer it to his near 
the legal representatives of Ranbaz Singh relative and after that to his distant re- 
to make themselves parties to the record, lative, .It then goes onto say that if these 
or by the failure on the part of the other relatives, being co-sharers are not willing to 
appellants to make this substitution, the take the property, then, other co-sharers in 
appeal had abated. This question had to hetaluk havearightto takethe transfer. 
be referred to a Full Bench.. It was In default of the co-sharers making any 
decided by the Full Bench that the appeal claim for pre-emption, the vendor has 
had not abated and that the two surviv- liberty to transfer to whomsoever he likes. 
ing appellants Mahadeo Singhand Mathura Prima facie this statement of the 
Singh were competent to continue, the custom contained in the wajib-ul arz is 
appeal. - good evidence that the- custom exists, but 

We-have nowto deal with the case on the presumption that the record is a record 
the merits. It may be mentioned here ofcustom may be overturned, and in the 
that in the Court below the plaintiffs put present case the Subordinate Judge has 
forward alternative cases. They claimed relied on certain circumstantial evidence 
in the first place that by reason of certain -: for the purpose of showing that what pur- 
facte, which were set out, they . were ports to be prima facie proof of custom is 
entitled to specific performance of the in fact no proof of custom at all. 
contract for sale. That case, however, has Thehistory of this taluka goes a very 
now been given up. The alternative case long way back gnd we -have extracts from 
was that the plaintiffs were entitled to pre- very old revenue records before us 
empt. showing that in the year 1197: Fasli 

It appears that in September and (which corresponds -to 1790 A. D) this 
November, 1921, Raja Madho Lal sold to taluka was settled with two persons. It 
the plaintiffs shares in certain villages in appears that the successors of these persons 
a taluka named Kop. By virtue of these got into arrears with ‘their payment of 
sales these plaintiffs became, no doubt, revenue andthey were sold up. The pro. 
co-sharers in that taluka. The plaintiffs perty thereupon was purchased by a man 
alleged that Babu: Madho Lal had also agre- named Bishan Rai, who, in the year 1215 
ed with them to sell them the property now Fasli. corresponding to 1808 A. D., sold to 
in dispute and it was said that in violation one Afzal Ali. Afzal Ali wasin possession 
ofthis agreement Raja Madho Lal had undoubtedly in the* year 1841 when a 
sold the disputed property to the defend- revision of settlement took place, and there 
ants on the 12th March, 1922. Inthealter- is on the record acopy of the wajib-ul-ara 
native case, therefore, the plaintiffs were which was prepared of the talukz in that 
suing for pre-emption of thesale of the 12th year. Afzal Ali was then, the sole pro- 
of March, 1922. prietor and he described 'himselfas such 

The case was one fo which the Agra inthis document, asserting that he had 
Pre-emption Act could not apply asit was liberty to sell and mortgage the property. 
brought before that Act came into force, It is clear, therefore, that in 1841 there was 
and consequently the plaintiffs had to  norecordof any custom of pre-emption, 
rely upon a, plea of custom. Iè was and indeed there could not have been any 
alleged thate in this taluka a custom of  record'for it has been settled by this Court 
pre-emption prevailed of which the plaint- jn the case of Kamr wa-nissa Bibi v. 
iffs as co-sharers in the taluka were entitfed Sughra Bibi (4) that once property comes 
to avail themselves. into the hands of a single: proprietor the 

The only documentary evidence of*the custom of pre-emption must come to an 
existence ofthis custom is to bə found in end. It was held in that case that the 
an extract from the wajib-ul-arz of the : f i 
taluka prepared in the year 1290 Fasli  .(4)40 Ind. Cas. 427; 39 A. 480; 15 AsL. J. 482, 
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custom may, no doubt, grow up again, but 
its growth will have to be established by 
evidence. This case has been followed 
time and again and must be accepted as 
settled law. A 

We know practically nothing of the 
.history of this taluka between the years 
1441 and 1682, but obviously by the latter 
.date it had ceased to belong to Afzal Ali 
for, when the khewat was prepared at the 
revised settlement in the year 1290F. 
corresponding to 1882-83 A. D., there 
were in possession three co-sharers, all 
members of the same family. © One of these 
was Musammat Jamna Bahu, widow of 
_Ohunni Lal. She wasrecorded as the owner 
of an 8-annas share. The other two co- 
sharers were Sadho Lal and Madho Laf, two 
brothers, being the sons of Beni Lal. We 
are told, and the fact is not disputed, that 
Beni Lal snd  Ohunni Lal were own 
brothers. 

To pursue the pedigree a little further. 
Chunni Lal and Jamna Bahu had a soh 
named Panna Lal, who predeceased his: 
father. Panna Lal left two daughters, 
Basant Kunwar, and Jit Kunwar, of whom 
the latter died. Later on it seems that 
after the death of the widow of Ohunni 
Lal, Chunni Lal’s share ‘devolved upon 
Basant Kunwar. Similarly it appears that 
Sadho Lal’s share came to his brother M. 
Madho Lal. There was a period, therefore, 
when this taluka was owned by Basant 
Kunwar and Madho Lal in equal shares of 
Sannaseach. In the year 1912 there was 
litigation between Basant Kunwar and 
Madho Lal. This litigation was terminat- 
ed by a compromise which wasembodied 
in the decree and the result was that the 
share which had belenged to Chunni Lal 
and was in possession of Basant Kunwar 
passed to Madho Lal in exchange for 
payment of a large sum in cash and some 
other items of property which We need not 
specify, The result of this decree, there- 
fore, was that Madho Lal became the sole 
owner of the taluka. 


The compromise decree which was 
passed in the litigation between Basant 
Kunwar and Madho Lal is printed aj pages 
65 et seq of our record and was dated 
16th September, 1912, That isthe date on 
which Madho Lal became the sole owner 
of the Kop taluka. 


The plaintifis, as we have said, took 
transfers form Madbo Lal in the year 1921, 
and at that time undoubtedly Madho Lal 
was the cole proprietor of this village. 
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Toreturn to the question of custom. 
It has been stated before us and itis not 
denied that between the years 1841 and 
1881 there is no evidence of any transfers 
of any portions of this taluka or of any 
claims made by anybody for pre emp- 
tion.. : 

It has been argued before us that the 
entry in the wajib ul-arz of 1882-83, on 
which the plaintifis rely, must still be taken 


.to bea good record of custom in spite of 


the fact that in 1841 the village had been 
owned by asingle owner. In our opinion 
theargument ought not to succeed because 
there is nothing to enable us to show in 
the first place when the single ownership 
of Afzal Ali ceased and what period was 
left during which any custom could grow 
up. The matter, however, need not trouble 
us any longer for on the ruling we have 
already referred to in the care of Kamr- 
unnisa Bibi v. Sughra Bibi (4) it is quite 
clear that even if it could be assum ed 
that any custom was in existence in the 
yearlre2.83 when the wajib-ul-arz was 
prepared, that custom must have died as 
soon as Madho Lal became the sole owner 
of this property in the year 1912. 

We need not discuss this matter any 
further. Mr. Peary Lal has cited to us 
the case reported as Dalip. v. Khazan 
Singh (5) that, however, was a peculiar case 
in which the rule laid down in Kamr- 
unnissa v. Sughra Bibi (4) was not jol- 
lowed because the facts were clearly 
distinguishable. The general rule laid 
down inthis last-named ruling has not 
been, in any case which has been refer- 


red to, departed from. 


Our finding, therefore, that no custom 
of pre-emption is proved would, ordinari- 
ly, be sufficient to put an end to this case. 
Mr Peary Lal asked permission to raise 
an argument that he was entitled to 
succeed on the footing that the wajib- 
ulare contained a record of contract. 
We doubt whether such a case ought to 
Ve entertained at “this late stage, but 
assuming that it isopen to him to raise 
this question, we think his contention 
cannot prevail. It has, no doubt, been laid 
down now by a Full Bench*of this Court 
that a custom of pré-emption recorded 
in® the wajib-ul arz may remain in force go 
as to bind the representatives of theoriginal 
contracting parties even in a permanently 
settled district. lt was at one time 
thought that to enfprce a contract of 

(5) 87 Ind. Cas, 340; 23 A. L, J. 249; L. R,6 A, 256 
Civ.; A. I. R. 1925 All. 362, 
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this kind would be to transgress the 
rule against perpetuities. That matter, 
however, has been set at rest. A con- 
tract for sale in India does not create 


any interest in a property to which the 


rule relating to perpetuities can attach. 

There can be no doubt that under the 
law as now settled a contract recorded 
in a wajib ul-are may be enforced by or 
against the representatives of the contract- 
ing parties. But what is the case here? 
The only contract to which Mr. Peary Lal 
can refer is- said to be in the wajib-ul- 
arz of the year 1882 and 1883 in which 
it must be taken that the contracting 
parties were Musammat Jamna Bahu, 
Sadho Lal and Madho Lal, 

If Mr, Peary Lal could make out that his 
clients are the representatives of either 
Musammat Jamna Bahu or Sadho Lal ¢here 
might ba some force inthe argument, but 
obviously he is unable to make out a 
case of this kind from the evidence on the 
record. We have pointed out that by the 
year 1912 M. Madho Lal had become sole 
owner of this property and no question of 
any contract between Madho Lal and the 


co-sharers could remain after that had 


happened. Madho Lalcould not make a 
contract with. himself. The plaintiffs are 
in truth representatives of Madho Lal and 
they are not entitled, therefore, to set up 
any case of contract based upon the pro- 
visions of the wajib-ul-arz. 

For these reasons, therefore, we hold that 
the appeal fails and we dismiss it with 
costs accordingly. 


A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Lerrers PATENT APPEAL No. 37 or 1920. 
March 27, 1928. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
SITA RAM DUBE AND OTHERS—DEFANDANTS 
—APPELLANTS 
` versus . —— 
RAM SUNDER PRASAD AND OTHER 
— PLAINTUFF3— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 142$ 114 
—Purehase of undivided share—Delivering of formal 
possession — JI udgment-debtor continuing in joint 
possession—Suit for partition against co-ogners— 
Subsequent suit for actual possession against judg- 
out debtor—Limitation—Adverse possession. 
Where possession haf been delivered to a purchaser 


`n execution in accordance with law, that would, as 


SITA RAM V. RAM SUNDER PRASAD. 


701 . 


between the parties to the proceedings.for delivery of 
jossossion; give a new start for the computation of 
imitation and the possession of the defendant (i.e. 
the judgment-debtor) would be deemed to be a fresh 
invasion ofthe plaintif's rights anda new trespass 
upon the property. [p- 792, col. 2.1 ' : 

Joint owners.by delaying to sue together for eject- 
ment of a trespasser in wrongful possession of 
a portion of the joint property, or by delay- 
ing to have partition in order to assert their] separate 
ritshts to actual possession in accordance with their 
shares, cannot stop the running of time in favourof . 
the trespasser. [p. 793, col. 1.) 

. The question of adverse posséssion does not arisa 
in a suit governed by Art, 142 of Sch. I of the Limi- 
tation Act. [p. 790, eol. 2.] 

The plaintiff purchased an undivided share of a 
$0use ina sale in execution of a decree, and obtained 
formal possession ofthe share in 1903. The judg- 
mént-debtor and his co-sharers continued in actual 
possession. 'The plaintiff instituted a suit for parti- 
tion against the co-owners in 1916, and obtained a 
decrde. His claim to actual possession was obstruct- 
ed in 1917 and he instituted a suit in 1921, claiming 
actual physical possession of the share purchased 
by him: dud 

Held, that the suit was barred by limitation. [ibid] 

Letters Patent Appeal against the judg- | 
ment of Mr. Justice Walsh, reversing & 
decree of the Additional Subordinate Judge, 
Gorakhpur. | : 

Messrs. Haribans Sahai and Siva Prasad 
Sinha, for the Appellants. 

Mr. M. L. Agarwala, for the Respond- 
ents. 

J UDGMENT.—The question for deci- . 
sion in this appeal is one of limitation, 
The trial Court and the first Appellate ` 
Court dismissed the plaintiff's suit on the 
ground -that it was barred by time. The 
learned Judge of this Court, whose judg- 
ment is before us in appeal, was of the 
contrary opinion: he has held that the 
suit was within time and has given the ` 
plaintiff a decree for possession. f 


The facts to be “considered are these: 
The predecessor-in-title of the plaintiff 
obtained a simple money-decree against 
the grandfather of the lst defendant, 
a minor named Babban Dube. In execu- : 
tion of this decree he brought td sale and 
purchased an undivided one-third share of 
a house which was owned jointly. by hia 
judgment-debtor and certain others who ' 


_are now represented by the defendants 


Nos. 2 to. 8. . 

The purchase was made in the year 1900 . 
and the purchaser, on the 16th March, 
1903, was given formal possession over his ° 
one-third joiit share in the manner prc- 
vided by O. XXI,r. 96 of the Oode 
of Civil Procedure. 

The. judgmeat-debtor, notwithstanding 


_ this, continued in actual physical possession: `- 
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of the house along with his former co-own- 


- ers, who were his relations. 


In 1916, the purchaser brought a suit for ` 
partition against the other co owners and' 


obtained a decree for the separation of 
his one-third share, and in 1917 he applied 
to be placed in actual possession of his 
separated share. This application was 
opposed on behalf of the present defendant 
No. lonthe ground that he was. in actual 
possession and was not bound by the 
partition decree fo which he was not a 
party. The objection of the lat defendant 
was sustained with the result that the 


plaintiff brought the present suit on the* 


18th April, 1921, claiming actual physical 
possession of the one-third share. - The 


: suit was framed as a suit for recovery. of 


possession after dispossession by the lst 
defendant. The plaintiff, claiming to have 
been in possession since the time of his 
purchase, pleaded that he was dispossess- 
ed in September, 1917, when the Ist de- 
fendant “interfered with his possession"; 
and again on the 29th June, 1918, when 


his application for possession under the 


‘late Court which was 


partition decree was shelved by the Exe- 
cuting Court. 

The defence was that the suit was barred 
under Art..142 of the Limitation Act 
because the plaintiff had not been in pos- 
session within 12 years from the date of 
the suit. 

The finding of fact of the lower Appel- 
binding upon the 
Judge of this Courtin second appeal, was 
that there was no reliable evidence to 


' show that the plaintiff or his predecessor 


had ever enjoyed physical possession of 
‘any portion of the house since the *time 
of his purchase. 'The only possession he 
could show was the fofmal possession ob- 
tained on the l6th March, 1903, in the 
manner stated above. 
, On this finding the suit was dismissed as 
time-barred. N 

The learned Judge of this Court tn.re- 


. versing the decree of the first Court of 


Appeal, observes in his judgment that 
there. was no proof of adverse possession 
of the Ist defendant prior to the partition 
suit of 1916. He remarks in this, con- 
nection that the one-third interestacquired 
by the plaintiff was "never in fact as- 
eertained"—and that the plaintiff as pur- 
chaser could not possibly oust his judg- 
ment-debtor “unless he obtained the co- 
operation of the other. owners and took 
formal proceedings for that: purpose.” He 
-came--to the ‘conclusion, therefore, . that 
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there had been no ouster before the share 
was “ascertained” by the partition suit in 
1916, and that limitation could not have 
begun to run earlier than the date of the 
partition decree. 

| In our opinion no question of adverse 
Possession arose for determination in the 
suit: such a question does not arise in a 
suit to which Art. 142 of the Schedal$ 
to the Limitation. Àet applies. It is not 
for the defendant to such a suit to raise 
&nd prove adverse possession in order to 
show that the suit is time-barred. The 
plaintiff has to prove possession and dis- 
possession within a period of 12 years prior 
to the suit. : 

In the case now before us the plaintiff 
failed to prove this and his suit was, there- 
fore, rightly dismissed. 

Thé judgment of the learned Judge of 
this Court is notin accord with the prin- 
ciples laid down in the following two 
cases of this Court: Lal Rajendra Kishore 
v. Bhagwan Singh (1) and Jang Bahadur 
Singh v. Hanwant Singh (2), Inthose cases 
it was held that where possession has been 
delivered to a purchaser in execution in 
accordance with law, that would, as 
between the parties to the proceedings 
for delivery of possession, give a new start 
for the computation of limitation and the 
possession of the defendant (i. e, the 
judgment-debtor) would be deemed to be 
a fresh invasion of the plaintiffs’ rights and 
a new trespass upon the property. 

In thecase of purchase of an undivided 
share in joint property the only possession 
which can be delivered is joint possession 
and that can be done only as provided by 
O. XXI, r. 96 of the Code of Civil Pro- 
cedure. That was what was dene in the 
case now before us and it follows that 
limitation began to run against the plain- 
tifffrom the 16th March, 1903, when he 
obtained formal delivery. 

From that date he became entitled to 
seek actual possession of the one-third 
share he had purcha8ed by demanding 
& partition. There was no need for him 
to wait for the co-operation of the other 
joint owners for this purpose: he could 
have got a separation of Ais share by 
impleading them as defendants in a suit 
for epartition. Any co-owner of joint pro- 
perty can eall for partition at any time as 
longas co-ownership exists. 

e 


(1) 39 Ind. Cas. 745; 39 A. 469; 15 A. L.J, 361; 
a " Ind. Cas, 212; 43 A. 520; 19 Al. J: 469 
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It is not correct to say that the one-third 
Bhare acquired by the plaintiff was not 
"agcertained". The share, a one-third share, 
was certainly ascertained though it had 
not been physically defined by a partition 
by metes and bounds. - 

- As we have said, the question of adverse 
possession did not at*all arise, but it'may 
be observed thateif the judgment-debtor in 
Bpite of the formal delivery of possession to 
the plaintiff retained'actual possession as 


‘has been found, it is difficult to see how his. 


possession could be otherwise than adverse. 
The execution sale had put an end to his 
title—he ceased to bea co-owner of the 
property, and his occupation after that 
would be that of a trespasser upon .the 
joint possession of all the co-owners. And 
if they failed to oust him before the expiry 
of 12 years their title as joint owners 
would become extinguished with regard 
to any portion of the property so held 
adversely. And it would follow that after 
the lapse of 12 years in such’a case the 
joint owners could not, ina suit for parti- 
tion, include any portion of the property 
to which their joint title had been lost. 
Joint cwners by delaying to sue together 
for ejectment of a trespasser in wrongful 
possession of a portion of the joint property, 
orby delaying to have partition in order 
toassert their separate rights to actual 
possession in accordance with their shares, 
cannot stop therunning of time in favour 
of the trespasser. 

For these reasons we hold that the plaint- 
ifffs suit was time-barred as was held by 
the first Appellate Oourt. We allow this 
appeal, set aside the decree of the learned 
Judge of this Court and restore the decree 
of the first Appellate Court. The appel- 
lants to have their costs of this appeal. 

A. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First OrviL APPEAL No. 56 oF 1925, 
l February 3, 1928. e 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Kendall. . 
- ANANT BHARTHLI AND ANOTHER 
—DEFENDANTS—AÀPPELLANTS 
) versus 
SARUP SINGH-PLAINTIFF— 
ReEsPoNDENT, 

Contract Act (IX of 1872), ss. 52, 65— Reciprocal 
promises, performance of—Lease to commence on 
payment of certain sum—Sum not paid before date— 
Validity of contract—Suit by lessee for damages, 
maintainability of—Suit for refund of amount 
already paid—Limitation—Limitation Act (IX . of 
1908), Sch. I, Art. 97. i 

Where the order in which reciprocal promises 
are to be performed is expressly fixed by the contract 
they must be performed in that order. Therefore, 
where payment of a particular sum.by the lessee is 


a condition precedent to the commencement of the 


lease and he makes & default in payment thereof, he 
cannot claim that any breach has “been committed 
by the lessor. [p. 791, col. 2: p. 796, col. 1.] 

"Where a lessee does not pay the amount, the pay- 
ment of which isa condition to the commencement 
of lease up to the period when the lease is to- com- 
mence, thecontraet becomes impossible of perform- 


. ance and, therefors, becomes void. In such a case 


no suit would lie for damages for breach of contract 
against the lessor by the lessee. [p. 796, col. 1,] 

But where a contract of lease has become impos- 
sible of performance on account of lessee failing to 
pay the entire sum the payment of which is a condi- 
tion precedent to the commencement of the lease, a 
suit by the lessee for refund of any amount already paid 
to the lessor is maintainable and limitation for such 
a suit is three years from the date when the contract 
became impossible of performance under Art. 97 
of the Limitation Act. [ibid.] 

First appeal from a. decree of the 
Second Subordinate Judge, Saharanpur. 

Messrs. Nehal Chand, Surendro Nath 
Sen and B. Malik, for the Appellant. 

Sir Tej Bahadur Sapru, Mesers; P. N. 
Sapru and Harendra Krishna Mukerji, for 


the Respondent. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for recovery of 
damages on the ground of a breach of 
contract'to grant a lease. It isan admitted 
fact that there wasa contract between the 
plaintiff's deceased father and the defend- 
ants, under which the defendants agreed to. 
grant a lease of certain houses for.a, period 
of six years beginning with Asarh Badi 2, 
Sambat 1975, corresponding with the 26th 
of June, 1918. In December, 1917, this 
contract was complete and Rs. 2,000 were 
advanced under a receipt of that date. A 
regular kabuliyat was executed and régister- 
ed onthe 18th of March, 1918, and under 
the terms contained -in this- document the 


lease was to be for six years frointhe period 
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above mentioned. As regards the payment 
of the instalments of the lease money, it 
was provided that the whole amount should 
be paid within six years in this way, that 
Rs. 2,000 had been paid previously, Rs. 50 
would be paid at the time of the execution 
of thekubuliyat, Rs. 1,250 would be paid after 
one month from the date of the execution of 
the document, Rs. 550 would be paid at *the 
beginning of Sambat 1975, that is to say, the 
time when the lease was to commence, and 
thereafter five more payments ef Rs. 55 
each would bemade year after year. The 
total amounts to be paid aggregated 
Rs. 6,600. . . : 

It is common ground that Rs. 2,000 were. 
paid originally and Re. 50 were paid about 
the time when the kabuliyat was executed, 
It is also common ground that possession 
did -not pass from the defendants to the 
plaintiff's father during the period of the 
lease. The point in dispute between the 
parties was whether the breach was committ- 
ed by one party or the other. The plaintiff's 
case as put forward in the the plaint was 
that in addition to Rs. 2,050 his father paid 
Rs. 1,250 and was ready to pay Rs, 550 at 
the commencement of theperiod. On the 
other hand, the defendants denied receipt of 
any amount after the paymentof Rs. 2,050. 
There was a further plea in the written state- 
ment that the plaintiff was not entitled to 
any compensation or damages ənd that the 
claim was barred by limitation. The plaintiff 
was in this difficulty, that the contract was 
entered into directly between his deceased 
father and the defendant and his father was 
dead. After some evidence had been 
led, the plaintiff agreed to abide by the 
statement of the defendant Anant Bharti so 
far as theamounts received by him were 
concerned, The defendant agreed te make 
a statement as regards these payments. 
He was examined on the llth of December, 
1994, and denied that he received any 
amount over and above Hs. 2,050. Unfor- 
tunately his statement-in-chief was taken 
down rather carelessly, and although he 
specifically denied the receipt of Rs. 200 in 
the presence of Bhikai Singh, as alleged 
by the plaintiff, and the receipt of Rs. 100 
alleged to have been paid by the plaintiff, 
and although he specifically denied the 
existence of any dealings with the plaintiff's 
shop as had been suggested by the plaint- 
iff, hestated “Gopal Singh did not pay me 
Rs. 250". The evidence which had been 
led on behalf of the plaintif was that 
Rs. 250 had been paid in the presence of 


Gopal Singh’and not that the sum had been. 
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paid by Gopal Singh himself. The learned 
Subordinate Judge did not take care to have . 
the statement of the defendant recorded in 
such a way as either to amount to an . 
admission or a clear denial of that allega- . 
tion. Fortunately, however, when further 
questions were put to the defendant, he 
did state that after the.registration of the . 
lease neither Tara Singh, came to pif a 

month later, nor did he pay. him Rs. 550 
nor did he obtain the lease. Indeed, he 
asserted that although he demanded the 
money due to him several times, Tara Singh 
made a flat refusal saying that he was not 
wiling to take the lease. Reading the 
whole of the statement of Anant Bharti 
there is no doubt left in our minds that he 
elearly denied the receipt of any amount 
over and above Rs. 2,050 which had been 
admittedly paid. The plaintiff is, therefore, 
bound by the defendant's denial and it 
must be taken that no further payment 
were made by the plaintiff's father or by 


the plaintiff after the execution of the | 


kabuliyat. 

The first default that was made, was . 
made on behalf of the plaintiff, inasmuch . 
as Rs. 1,250 were not paid in April. It 
might be assumed for the sake of argument 
that the payment of this sum in April was 
not necessarily of the essence of the contract 
and that any delay in this payment did not . 
entitle the defendants to avoid the contract 
and to put an end toit, It might, therefore, 
be assumed in favour of the plaintiff that 
there was no actual breach committed by, 
him in April, 1918, (s, 55 of the Indian Oon- 
tract Act). 

It is,however, clear from the kabuliyat 
that there were reciprocal promises which 
had to be performed in an, order which 
was fixed by that document. First of all 
the plaintiff had to pay Rs. 2,000 in advance. 
This was actually done. Next, Rs. 50 had 
to be paid and the kabuliyat had to be 
executed. Both these things were duly 
done. The third step to betaken was that 
the plaintiff should pay Rs. 1,250 after one 
month from the date of the execution. 
There was undoubtedly a default in this, 
but we have assumed that this default did 
not mount to an actual breagh of the con- 
tract. The next step to be taken was to 
may Rs. 550 at the beginning of Sambat 1975 
from which time the lease was to commence. 
Jt,is quite clear from the document itself, 
leawing aside the statement of the defend- 
anton that point, that the sumof Rs, 1,250 
had to be paid before fhe lease commenced. 
As the contract was to’ grant the lease for 
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a specific period beginning from a definite 
date it is obvious that the amount should 
have been paid before that period com- 
menced in order that the defendants might 
grant the lease from that time by delivery 
of possession to the lessee, When the 
plaintiff did not perform his part of the 
contract, which he had to do before posses- 
sion gould be taken it does not lie in his 
mouth to say that the defendants committed 
a breach. Section 52 of the Contract Act 
provides that where the order in which 
reciprocal promises are to be performed is 
expressly fixed by the contract, they shall 
be performed in that order. The payment 
of Rs. 1,250 was,in our opinion, a condition 
precedent to the commencement of the lease 
The plaintiff having made default in pay- 
ment of this amount, he cannot claim that 
the breach was committed by the opposite 
party. ; : 

The learned Advocate for the re- 
spondent has suggested that even if some 
part of the period of lease had 
been. allowed to expire, possession 


could be, delivered subsequently for the 


remaining period by the defendants and 
that, therefore,there was a continuing breach 
till the whole period expired and it became 
impossible to perform the whole contract. 
But, in our opinion, the contract was to 
grant the lease for the whole period of six 
_ years from a particular date. The grant of 

a lease for only a portion of that period on 
payment of proportionate rents would 
not be the same ‘contract but a 
different contract. In our opinion, when 
the plaintiff did not pay the amount 
due from him up to the commencement of 
the period, and indeed for sometime after- 
wards, the gontract, as it stood, became 
impossible of performance. 

Before we deal with the question of limita- 
tion weshould like to discuss the oral evi- 


dence which has been produced in this. 


case, The plaintiff, Sarup Singh, went into 
the witness-box and having stated that 
amounts had been paid “by his father ine 
April, went on to say that he and his father 
both went to the defendants to ask for 
possession and then added that they, did 
not deliver posSession of the houses and the 
shops. ‘The plaintiff did not in his state- 
ment at all make it clear that when he 
and his father went in June to demand that 
possession should be delivered they took 
money with them. ' Indeed, his case having 
been that the bulk of the amount had been 
paid. in April he could not suggest that that 
amount was tendered again in~ Jurns-when 


ANANT BHARTHI v. SARUP BINGE. 


795 


they went to ‘ask for possession. Further- 
more, it is clear from his evidence that his 
father and he remained quiet apd sent 
no notice to the defendants demanding the 
performance of the contract. As a 
matter of fact when cross-examined, the 
plaintiff stated that he went away to Amrit- 
sar and did not return for almost a yearor a 
year-and-a-half, and when he returned he 
saw that the shops and houses had been let 
out to other people. He enquired from his 
father why he did not take possession, on 
which his father replied that the defendants 
were making promises only and that they 
had not delivered possession, When he 
discussed with his father why he should 
not institute a suit, he said: "We are their 
ryots, they will deliver possession to us". 
He further admitted in cross examination 
that it was settled that half the amount of 
the lease money would be "paid injadvance" 
and that it was not settled that any further 
document would be executed. It is thus 
clear from the plaintiff's own statement 
that although a demand was made for 
possession, no active steps were taken to 
insist on obtaining possession, nor were any 
notices sent. It alsoappears that his father 
was prepared to allow time to lapse and 
was willing to accept delivery of pos- 
session even a year-and-a-half afterwards 
and was hoping that the defendants would 
deliver possession to him. The plaintiff's 
statement does not amount to saying that 
the defendants distinctly refused to perform 
their part of the contract. All that he says 
is that he was informed by his father that 
they were promising to carry out the 
contract and were postponing the matter, 
from time to time. On the other hand, 
the defendant's evidence is definite. He 
has stated that at the time when the 
plaintiff's father brought the kabuliyat he 
promised to pay Rs, 550 at the tim» of 
obtaining possession. This is perfectly in 
accordance with the terms of the kabuliyat. 
The defendant further stated that the 
plaintiff's father promised to pay Rs. 1,250 
before taking possession. This also 
is not at all inconsistent with the terms 
of thekabuliyat. Then the defendant 
says thet Tara Singh never came to him 
again and never paid him the amount 
and never asked for possession. Indeed, 
when the defendant himself asked him 
several times to pay the money he declined 
to do so, saying that he was not willing 
to take the lease. The defendant has . 
further stated -that as a consequence he. 
was compelled to let out thede houses and 


` 


796 


shops on lease to other persons for a smaller 
amount, viz, Rs. 300 or Rs. 350 per year. 
He hase also produced ‘two witnesses 
Parbhu Dayal and Harbans Lal who have 
stated that the deceased Tara Singh had 
informed them that he did not expect 
any profit and that the defendants might 
give the lease to anyone they liked. 
Under these circumstances and in view 
of this evidence it-is impossible to hold 
that any breach of the contract was com- 
mitted by the defendants, On the other 
hand, it appears that the lease was not 
given effect to: because’ money was ot 
paid or tendered on behalf of the plaintiff. 

Although there was no breach committed 
by the defendants the contract became 
impossible of performance and, therefore, 
became void when the time from which 
the lease was to commence was allowed 
to expire, After the contract became 
impossible of performance and, therefore, 
void the consideration for it undoubtedly 
failed. 

As there has been no breach committed 
by the defendants it is obvious that the 
present suit for recovery of compensation 
for an alleged breach of.such contract 
is not maintainable. At the same time, 
when a contract becomes void any person 
who has received any advantage under 
such agreement or contract is bound to 
restore it or to make compensation for 
it tothe person from whom he received 
it (s. 65 of the Indian Contract Act). 
We would, therefore, have allowed the 
plaintiff a decree for refund of the 
amount which he paid to the defendants 
by which the latter had undoubtedly 
benefited. But, in our opinion, the'present 
claim is barred by limitation. Article 
116 of the Indian Limitation Act obviously 
cannot apply when we have found that 
there was no breach committed by the 
defendants. The claim is mot one for 
compepsation efor a breach of contract 
but one for the recovery of money paid 
upon an existing consideration which 
afterwards failed. The general Art. 120 
cannot apply if there isa special Article 
applicable to the case. In our opinion 
Art. 97 of the Indian Limitation Act 
undoubtedly applies. The consideration 
undoubtedly existed when the money was 
paid, but it failed when the contract 
became void. The right to get back this 
money could, therefore, be exercised within 
three years from the date of failure of 
Ramphal Lal v, Saiad Jafir Ali (1). 

-« Q)4 N. W. H. C. R. 199, 
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The last question is from iwhat date 
the period of three years should begin to 
run. The learned Advocate for the 
respondent has argued that inasmuch as the 
whole contract did not become impossible 
of performance till the period of six years 
had expired, time should begin to run 
from the date ofthe expiry of six years. 
But itis obvious that the contract gor let 
the houses for six years from 1918 
onwards is not the- same thing as a 
contract to let them out for a shorter 
period commencing at some subsequent 
date. The parties were living in the 
same place. It 1s common ground that these 


‘shops were let out by the defendants to 


the other lessees after the time fixed for the 
payment of the next two instalments had pas- 
sed. The plaintifi's father must have been 
aware of that fact. In our opinion, 
therefore, the failure took place in 1918 
and not in 1924. The pressnt suit having 
been instituted in May, 1924, was clearly 
beyond time. 

We accordingly allow this appeal and 
setting aside the decree of the Oourt 
below dismiss the plaintiff's suit, As, 
however, the defendants have benefited in 
this way that they have received this 
large sum of money and are not now 
called upon to refund it, we direct that 
the parties should bear their own costs 
in both Oourts, 

A Appeal allowed. 


ALLAHABAD HIGH COURT. 
First CivrL APPEAL No. 398 or 1925, 
December 20, 1925. 
Present:—Mr. Justice Sulaiman and Mr. 
Justice Kendall. 
. KUNJ BEHARI SINGH AND OTHERS— 
PLAINTIFFS—AÀPPELLANTS 


versus 
BINDESHRI PRASAD SINGH. AND OTHERS 


° —DzEFENDANTS— REF PQNDENTS, 

Civil Procedure Code (Act V of $908), O- XXI,r. 
1 XXXIV —Instalment mortgage-a gcree—Instalment 
fulling on day when Court is closed—Deposit in Court 
on re-opening day—Dejault. ] . 

<A compromise decree ina mortgage suit provided 
forgpayment ofthe mortgage-debt in instalments on 
certain specified dates and contained & further stipu- 
lation that if there was default of payment of any 
instalment it was tobe pad in a lump sum. An 
instalment happened to fall ona day when the Courts 


^ that 
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were closed and the mortgagor deposited the amount 
in Oourt only on the re-opening day: 

Held, that there was default in payment and the 
mortgagee was consequently entitled to recover the 
whole amount ina lump sum inasmuch asthe mort- 
gagor had power to make the payment direct to the 
mortgagee. 

Muhammad Jan v. Shiam Lal (1), distinguished. 

Furst appeal froth a decree of the Sub- 
ordinate Judges Jaunpur, dated the 20th of 
May, 1925. ` 

Mr. B, Malik, for the Appellants. 

Messrs. Piani Lal Banerji and Iqbal 
Ahmad, for the Respondents, . 5 s 

JUDGMENT.—This is & plaintiffs’ 


appeal arising out of a suit on the basis of 


two mortgage. deeds for recovery of the 


principal and interest due on them. Previous 
to this litigation there was a euit instituted 
by the plaintifis which was compromised, 
and the compromise decree is printed on 
page 63 of the paper book. Under that 


decree it was agreed that the amount due. 


on the two bonds would be Rs. 18,:50.2 0 
and that simple interest on that sum would 
be paid at the rate of eight annas per cent- 
per mensem from the date of the execu- 
tion of the “ document” up tothe date 
of realisation. Five instalments were fixed, 
the first one was of Rs. 3,750-0 4 payable 
with interest on the l5th of June, 1924. 
There was an express provision that in 
default of payment of any instalment it 
was to be paid in a lump sum. There were 
further provisions in the decrees which 
showed that the effect of the regular pay- 
ment would be to prevent the mortgagees 
from bringing any suit to recover the 
amount due on thedecree. The plaintiffs 
claimed that inasmuch as the defendants 
did not pay the first instalment on the 15th 
of June, 1024, they were entitled to 
recover the full amount borrowed on the 
two documents. The principal defence 
was that on the 15th of June, 1924, the 
Civil Court was closed, and that a tender 
.was actually filed on the 3rd of July, 1924, 
when the Court re-opened. The tender 
was signed by the Judicial Officer on the 
4th of July, 1924, and the cash was actually 
depositéd in the Government ‘Treasury on 
the 5th of July. The plea has fpund 
favour with thé Oourt below which has beld 
inasmuch as the Civil Court was 
closed on the 15th of June the defendants 
were entitled to make the tender on the 
re-opening date and that accordingly there 
was no default, For this view the learfied 
Judge has relied on the recent Full Bench 
case of Muhammad Jan v. Shiam Lal (1). The 

(1) 78 Ind. Cas. 1014; 46 A. 328: 22 A. L. J. 110; A, 
LR, 1924 All, 218; L.R. 8 A. 88 Civ. (F. B.). 
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learned Advocate for the respondents has 
Strongly urged before us that under the 
terms of the decreethe amount had to be 
deposited in Court in the execution depart- 
ment, Inthe next place it isargued that, 
even if that was not so, under O. XX ,r. 1, his 
elients had the option of either paying the 
améunt direct to the decree-holders or 
depositing it in Court, and inas much as 
they had the right to deposit it in Oourt 
they could wait till the Civil Court re- 
opened, 


gn our opinion the payment of the 
instalments and the right of the decree- 
holders to recover the amount due was not 
intended to be exercised through the Execu- 
tion Court. There is an express mention 
in the decree of the mortgagee's power: to 
bring asuitand recover the amount. In 
that view it may be difficult. to apply 
O, KAI, r. 1. 


But assuming that the defendants had 
the power to make the payment direct to 
the mortgagees or to depositthe amount 
in Court, they cannot take advantage of the 
circumstances that the Oivil Court was 
closed on the 15th of June, 1924, Ifthe 
only course open to them had been to 
deposit it in Court and the Court was 
closed on the last date on which they could 
have made the deposit, then the ruling 
in the Full Bench case would have been 
applicable. That was a case of a deposit 
under a pre-emption decree, and in view of 
the provisions of O. XX, r. 14 that deposit 
had to be made into Court. The judgment- 


debtors in that case had no option but to 


deposite the amount in Court, and accord- 
ingly it was held by the Full Bench that 
if the Court by its owh act prevented the 
judgment-debtors from making the deposit 
witbin the time they should not be deprived 
of their right todo so, provided they came 
intc Court at the first opportynity available, 
namely, „the re-opening day ofthe Court. In 
the present case the defendants on their 
own showing had the option of making the 
payment to the mortgagees direct. From 
tbis they were in no way prevented on 
account, of the Court being closed. They 
were not compelled to wait till the Court 
re-opened. They had an opportunity 
available to them of which they did. not 
take advantage. We do not, therefore, think 
that they were entitled to say that the time 
fixed in the compromise decree for the pay- 
ment of the first instalment should be 
extended. Accordingly there was a default 
on the 15th of June, 1924, which entitled 
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the plaintifs to claim the whole amount. 
As matters stand now all the dates fixed 
for the payment ofall the instalments have 
expired and the whole amount has un- 
doubtedly become due under the terms of 
the compromise decree. We accordingly 
allow the appeal with costs and setting 
aside the deeree of the Court below de&ree 
the plaintiffs claim for the whole amount 
of Rs. 18,750-2-0 due on the two bonds as 
principal together with interest at eight 
annas per cent. per mensem from the dates 
of theexecution of the hypothecation bonds. 
The amount lying in deposit in Court will, 
of course, be taken by the plaintiffs in 
satisfaction of part of their claim, but in- 
asmuch as it was deposited too late aad. the 
mortgagees were not bound to accept it, 
interest will not cease to run on account 
of this deposit The usual decree under 
O. XXXIV will be prepared and six months’ 
time from this date should be fixed for pay- 
ment. 


A. Appeal aliowed, 


ALLAHABAD HIGH COURT. 
SgcouD Crvin APPEAL No. 1412 or 1928. 
January 4, 1929. 

Present :—Mr. Justice Sulaiman, 

and Mr. Justice Kendall. e 
SHEO SHANKER UPADHYA AND OTHERS 
—DerenpaNrs—A PPELLANTS 
versus 
PARTAB NARAIN SINGH AND OTHE£6 
— DEFEND ANTS—RESPONPENTS. 

Limitation Act, (IX of 1908), s._18—Fraud—Sale, 
concealment of, from pre-emptor— Intention to deceive 
—~Oontract Act (IX of 1872), s. 17. 

Fraud hasnot been defined inthe Limitation Act 
nor has it been defined in the General Clauses Act. 
But that its scope is very wide is apparent from its 
definition in s. 17 of the Oontract Act, under 
which wherethere is an intentionto deceive another 
party coupled with an active concealment of the fact 
by one having knowledge or belief of the fact or any 
other act fitted to deceive the act amounts to fraud. 
[p. 799, col. 1.] 

If a vendor ora vendee wishes thata sale should 
not be nullified by a preemption suititis necessary 
for him to inform the plaintiff before the transaction 
and get hisrefusal. In that sense there is a duty 
on the vendor to inform his co-sharers of his inten- 
tion to sell. Though a mere omission to inform 
him would not amount to fraud, nor would the bare 
fact ofconcealing the sale transaction amount to 
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such fraud, yet where there is an active concealment > 


of the transaction coupled with an intention to de- 
ceive the other party, there would undoubtedly be a 
fraud within the meaning of s. 18 of the Limi- 
tation Act. [ibid.] 

Second appeal froma decree of the Sub- 
ordinate Judge, Ghazipur, dated the lith 
July, 1928. " a 

Dr K. N. Katju, for the Appellants. e 

JUDGMENT.—This is a defendants’ 
appeal arising out of.a suit for pre-emp- 
tion, The sale-deed was executed on the 
8th of March, 1926, but the suit was filed 
on thel7th of June, 1927. To extend the 
period of limitation the plaintiff alleged 


that the sale had been fraudulently con- ` 


cealed from him by the defendants, and 
he came to know of it only when in May 
1927 the notice of the mutation proceed- 
ings was served on the village Patwari. 
Both the Courts below have found that 
there was a fraudulent concealment of the 
sale transaction. Thelower Appellate Oourt 
has recorded a distinct and specific find- 
ing that in its opinion the defendants 
had actively and fraudulently concealed 
the sale transaction from the knowledge 
of the plaintiff and that, therefore, the pro- 
visions of s, 18 of the Limitation Act were 
operative, This finding is based on the 
circumstances that the sale-deed instead 
of being registered at the Tehsil in which 
the property was situate was actually re- 
gistered in another district; that in order 
to get the registration effected a small plot 
of land in the other district was included; 
the stamp-paper also was purchased in the 
other district several months before the 
execution of the document; no written 
notice was served on the plaintiff, and the 
defendants’ vendee did not even take 
possession of the property purchased for 
over ayear after the execution of the deed 
and allowed the vendors to realise rents 
from the tenants; the Government revenue 
was paid by the vendors during that time 
and lastly no step was taken within one. 
.year to apply forethe mutation of names 
“in favour of the vendees. On these cir- 
cumstances and the oral evidence the 
Courts below have come to the conclu- 
sion'that there was an actige and fraudu- 
lent concealment of the sales transaction 
gn the part ofthe defendants. It has ac- 
cordingly been held that the claim was 


not barred by time. The learned Advocate | 


fos the appellants argues before us that 
it was no duty of the vendors or the 
vendees to inform tke preemptorof the 
sale and thataccordingly an omission to 
inform him did not amount to fraud. 
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Fraud has not been defined in the Limi- 
tation Act,nor has it been defined in the 
General Olauses Act. But that its scope 
is very wide is apparent from its defini- 
tion in s. 17 of the Indian Contract Act 
under which where there is an intention 
to deceive another party coupled with an 
actiye concealment of the fact by one hav- 


ing knowledge or belief of the fact or . 


any other act fitted to deceive the act 
amounts to fraud. If a vendoror a vendee 
wishes that a sale should not be nullified 
by a pre-emption suit it is necessary for 
him to inform the plaintiff before the 
transaction and get his refusal. In that 
sense there is-a duty on the vendor to 
inform his co-sharers of his. intention to 
sell. No doubt,a mere omission to inform 
him would not amount to fraud, nor would 
the bare fact of concealing the sale trans- 
action amount to such fraud; but 
where there is an active concealment of 
the transaction coupled with an intention 
to deceive the other party there would 
undoubtedly bea fraud within the meaning 
of s. 18 of the. Indien Limitation Act. 
The question whether the vendors in adopt- 
ing the tortuous course which they did 
adopt had the intention of deceiving the 
pre-emptor was principally one of fact, and 
the Oourts below were justified in infer- 
ring the existence of such an intention 
from the circumstances set forth above. 
Itis impossible for us to say that there 
was no evidence before the Oourts below 
to arrive at the finding that there had 
been an active and fraudulent concealment 
_of the sale. We must accept the findings 
of facts in second appeal. The appeal is 
accordingly dismissed under 0, XLI, r. 11, 
Civil Procedure Code. 

N 


H, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
BEcoNp Civic APPEAL No. 1425 oF 1926, 
c February 15,1929. ° 
Present:—Mr. Justice Sulaiman and Mr. 

| „Justice Kendall. 
. OHAUHARJA SINGH AND OTHERS— 

DEFENDANTS—APPELLANTS 

versus 
BAOHOHU LAL-PL4INTIFF— 
: RESPONDENT. ' 

Agra Pre-emption Act (XI of 1922), s. 4 cl. (1),—Co- 
sharer—Person recorded as co-sharer and in possession, 
whether necessarily co-sharer. 

The mere fact thaba person is recorded as aco- 
sharr and is in possession of the property does not 
make him aco-sharer, that is to say,one entitled as 
proprietor to the share, within the meaning ofs. 4, 
ol. (1) ofthé Agra Pre-emption Act. 

Second appeal from a:decree of the 
District Judge, Allahabad, dated the 29th 
of May, 1926, confirming that of the Sub- 
ordinate Judge, Allahabad, dated the 27th 
of July, 1925, 

Dr. K. N: Katju, for the Appellants, 

Mr. Peary Lal Banerji, for the Respond- 
‘eng. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for pre-emption 
of property transferred under a sale-deed 
dated the 19th of June, 1923. Subsequent- 
ly the vendee obtained a deed- of gift 
from one Babu Lal of ashare in this mahal. 
Two successive suits were instituted to 
.pre-empt this transaction. The suit to 
pre-empt the gift on the ground that it 
was really a sale has failedon the finding 
that the transaction wasa gift and not a 
sale; but the suit to preempt. the sale 
transaction has been decreed by both the 
Courts. The plaintiff. at the outset . had 
alleged thatthe donor Babu Lal had no 
title to the property and* had no right to 
make the gift. Inthe course of the trial 
when Babu Lal was examined it transpir- 
ed that the property did not really be- 
long to him but belonged to his wife who 
died ten yearsago. Although Babu ‘Lal's 
name had been entered in the revenue 
"papers as a co-sharer he has sons and 
grandsons who are heirs to his wife. One 
of the sons was examined as a witness and 
stated that he had no objection to. the 
gift being made. The learned Judge has 
held that Babu Lal had not acquired full 
proprietary title to the property and, there- 
fore, the deed of gift executed by him was 
wholly ineffective to confer title on the 
vendee. He has .further held that the 
mere fact that Babu Lalis recorded as a 
co-sharerand isin possession of the pro- 
perty does not make him a co-sharer, that 
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isto say, one entitled as proprietor to the 
share within the meaning of s. 4, sub- 
el. (1). ° According to him the title 
there means actual proprietary title and 
not merely  possessory title. We fully 
agree with this view. 

The learned Judge has also repelled 
the defendants’ contention that the plaint- 
if having himself instituted the suit 
to preempt the gift made by Babu Lal 
was estopped from contending that Babu 
Lal had no right to make the gift. There 
is no. estoppel against the plaintiff par- 
ticularly as it has been pointed out by the 


learned Judge that there is nothing to- 
indieate that the plaintiff was aware of: 


this fact before Babu Lal was examin- 


There is no force in this appeal andit is 
dismissed with costs. 
A. Appeal. dismissed. 


ALLAHABAD HIGH COURT. 
Szoonp CIVIL Appa No. 1642 or 1926. 
January 18, 1929, 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kendall. 

LALTA PRASAD —PLAINTIFF— 

APPELLANT - i 
' versus 
CHUNNI SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), ss. hcl. (7); 12— 
Sale of resumed muafi land forming part of khewat 
—Co-sharer's right to. ,pre-empt—‘Petty proprietary 
interest'—Provision in wajib-ul-arz that co-sharers 
are not concerned with resumed muafi, effect of. 

Where aright of pre-emption is recorded ina 
wajib-ul-arz of a mahal the right must be deemed to 
exist in view ofthe provisions of se5 of the Agra 
Preemption Aœ and the question as to what persons 
are entitled to the exercise thisright is o be deter- 


mined by reference to s. 12 of the Act and not to the ' 


recitals in the wajib-ul-arz. 

Where a wajib-ul-arz recorded a custom of pre-emp- 
tion but contained a recital to the effect that co- 
sharers of the village had no concern with resumed 
muafi land, and s co-sharer in khewat sued for pre- 
emption of resumed muaf - land comprised in the 
khewat: 

Held, that the resumed muaf was a petty pro- 
prietary interest within the meaning of s. 12 of the 
Agra ‘Pre-emption Act and the plaintiff had the first 
right of pre-emption. 

Second appeal froma decree of the 
District Judge, 
of August, 1926, reversing that of the 
Munsif, Bisauli, dated the 27th of April, 1926. 


LALTA PRASAD Y. CAUNNY SINGH. 


Budaun, dated the 14th ' 
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Messrs. P. L. Banerji and S, B. Johari, 
for the Appellant. 

Mr. N. P. Asthana (for Mr. S. P... 
Sinha), for the Respondents. 

JUDGMENT.—In this case part of the 
resumed muajfi land comprised in one. 
khewat and assessed to Government revenue 
has been sold. The plaintif is aco-sharer 
in this very khewat, An earlier wagib-ul- 
arz prepared for the village records a cus-- 
tom of pre-emption, but there is algo a- 
recital in it to the effect that the co-sharers 
of the village haveno concern with the 
resumed  muafi The defendants are 
strangers. The Court of first instance 
decreed the claim for pre-emption, but on 
appeal the District Judge has dismissed 
it, holding that having regard to the 
recital in the wajib-ul-are there is no 
right of pre-emption in muaji lands. 
We are unable to concur in this view. 
When aright of pre-emption is recorded 
in a wajib-ul-arz-of the mahal, a right 
must be deemed to exist in view of the 
provisions ofs. 5 of the Act. The ques- 
tion as to what persons are entitled to 
exercise this right is to be determined 
by reference tos, 12 of the Act and not 
to the recitals in the wajib-ul arz. . Under 
the last mentioned section when a petty 
proprietary interest is sold, co-parceners 
in that interest have the first right of 
preemption, The holders of these resumed 
muafis are holders of specific plots in 
the mahal and are obviously not entitled 
to take part in the administration of its 
affairs and do not own any land in the 
mahal jointly withthe co sharers. They 
are accordingly petty proprietors within 
the meaning of s. 4, subcl. (7). The 
plaintiff, therefore, has thee first right of 
preemption. We accordingly allow this 
appeal and setting aside the decree of the 
lower Appellate Oourt, restore that of the 
first Oourt with costs in all Courts 
including inthis Oourt-fees on the higher 
scale. s e 
ki ° Appeal allowed. 
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MADRAS HIGH COGRT. 
FULL BENCH.. i 
APPEAL AGAINST APPELLATE ORDER No. 6 
: . oF 1927. i 
November 2, 1928. 
Present :—Sir Victor Murray Coutts- 
Trotter, Kr , Chief Justice, Mr. Justice , 
Madhavan -Nair and Mr. Justice Jackson. 
MADDURI VENKATA SOMESWARA 
RAO alias YENKATA SUBBANNA, 
MINOR BY GUARDIAN AND NATURAL ^ 
TATHER KUMARASWAMI SASTRI 
—DEFENDANT— APPELLANT 


" versus 
PULAVARTY LAKSHMANASWAMI | 
' —DRORER-HOLDER—RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XX XII, r. 
3—Document executed by guardian on behalf of 
minor, suit on—Appointment of same person as guar- 
dian ad litem, legality of. 

When a person has executed a document oy en- 
tered into a transaction on behalf ofa minor as his 
guardian, the question whether the same person can 
be validly appointed guardian ad litem of the minor 
in a suit brought against him on the document or 
transaction in question cannot be treated as a pure 
question of law but must be regarded asone of fact 
governed by no hard and fast rule. There is nothing 


either in the Civil Procedure Code or in any of the - 


authorities to lay down not merely that such a person 
should not as arule be appointed but cannot in any 


circumstances be validly appointed. [p. 810, cols. 1 &2.] - 


Appeal against an order of the District 
Court, West Godavari at Ellore, dated the 
30th September, 1926, in Appeal No. 238 
of 1926, preferred against that of the 
Court of the District Muneif of Bhimavaram, 
in C. M. P. No. 2122 of 1925 in O. S. No. 
348 of 1921. 

This appeal came on for hearing on 
the Lith January, 1928. 

Mr. G. Lakshmanna, for the Appellant, 


Mr. V. Viyyanna, for the Respondent. 


The Court (Kumaraswami: Sasiriar and 
Devadoss, Jd.), made the following 


. ORDER OF REFERENCE TO A 
FULL BENCH. 

_KumaraswamiSastriar, J.—This 
appealarises outof an application byaminor 
. toremove an attachment of his properties 

in execution of the dgcree in O. 8. No. 348 
of 1921 on the ground that he was nôt 
properly represented in the suit and that 
the decree which was eollusively obtain- 
ed is not binding on him and is not execut- 
able against him. The District Judge 
held that it was not competent for the 
minor to raise the question in executfon 
and hence this appeal. : 

The petitioner is the adopted son of*one 
- Venkata Subanna and legatee under his 
Will. The adeptive mother of the minor 
was appointed executrix and” under the 
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Hindu Law she would be the natural 
guardian, She was, however, removed from 
the guardianship and ‘the natural father 
of the minor was appointed guardian under 
th Guardians and Wards Act. The order 


. was made on the 218t of March, 1922, but . 
he gave security on the 27th of September, 


1822.  . - ; 
D. 8. No. 343 of 1921 was filed by the 
plaintiff against the minor on & promissory 
note executed by the adoptive mother pur- 
porting to act ashis guardian. The plaintiff 
applied to appoint the adoptive mother as 
the guardian ad litem of the minor though 
ahe was the executant.of the promissory 
note and she was appointed guardian ad 
litem, She raised no defence and an ex 
parte decree was passed against the minor. 
Tae Appointment of the defendant's natural 
father as guardian;by the District Court 
was after the adoptive mother was appoint- 
ed guardian ad litem but before the decree. 
The plaintiff took no steps to inform the 
Court of the fact that the District Court ap- 
pointed thé natural father as guardian or 
get the guardian so appointed brought on 
record as guardian of the minor. In Bhimaji 
v. Rajabhai Hussain Sahib (1) it was held 
by Sadasiva Ayyar and Spencer, JJ., that 
if a minor has a guardian appointed for 
him bya competent authority anda de- 
cree is passed with somebody else as 
guardian ad litem, the decree is not bind- 
ing on the minor.even though the Court 
may have acted in ignorance of the exist- 
ence of the guardian so appointed. f 
Rale 3 of O. XXXII of the Code of Civil 
Procedure requires that the guardian ad 
litem of a -minor should not be one 
whose, interests are adverse to those 
of the minor. It is contended for the 
appellant that the qxecutant of a docu- 
ment is not, in a suit against the 
minor on the document, afit and proper 
person as his interests are adverse to those 
of the minor, he being by reason of his 
position asthe executant eprevented from 
raising pleas as. to the validity" of the 
document which a stranger can raise and 
that in any event it is to his interest 
to support the document as otherwise he 
may become: personally liable. It is also 
contended that where & person whose in- 
terests -are adverse is appointed, -the ap- 
pointment being- in contravention ofr. 3, 
O. XXXII, isinvalid and the minor should 
be treated as unrepresented and that any 
decree against him, it is argued, is void : 
* (1) 59 Ind, Cas. 842; 43 M. 808; 12 L. W. 114; 39 
M, L. J. 239; 28 M. L. T. 295, E š 
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and incapable of execution. It- is - also 
argued that in such cases objection can be 
taken in execution, 

It is contended for the respondent that 
the fact that the executant of a document 
is appointed guardian ad litem does not 
neceesarily render the appointment invalid, 
that at best it would give the minor a 
right to set aside the decree if there was 
any injury to him by reason of any frafid 
or collusion and that where a decree has 
heen passed it cannot be questioned in 
e a separate suit ought to be 

ed. ee : 

The questions that arise are (1) is the 
appointment of the executant of a doci- 
ment or a person who enters into a trans- 
action sued on as the guardian of a minor 
in a suit upon the document or. the 
iransaction valid? and (2) whether the 
question as to the minor being unrepre- 
sented either by reason of the invalidity of 
the appointment or by reason of the 
guardian appointed not putting forward 
any defence and thereby prejudicing 
the minor can be raised in execution, 

I have little doubt that the person who 
executes a document or enters into a 
transaction should not as a rule be ap- 
pointed as guardian ad litem of a minor 
ina suit upon the document or transac- 
tion as such a person is interested in 
upholding the transaction -which he 


has entered into and is precluded 
by law from raising some at least of 
the defences which would be open. 


to third parties to raise on behalf of the 
minor. No person should be appointed 
to represent,the interests of a minor whose 
interests may conflict with his duty as 
guardian, I  tbink that the express 
prohibition in ʻO. XXXII, r. 3, makes an 
appointment in contravention of its terms 
invalid and is not a mere irregularity. 
There can be little doubt that if a minor 
was entirely unrepresented the decree 
would be a nullity. I may refer to the 
: decisions of their Lordships of the Privy 
Council in Khiarajmal v. Daim (2) and 
Rashid-un-nissa v. Muhammad Ismail Khan 
(2) and to the decision of Madhavan Nair, 
J.,in Arunachallam Chetty v. Abdul Suban 
Sahib (4) where the learned Judge held 


(2) 32 O. 296; 1 C. L. J. 584; 32 I. A. 23;.8 Bar. P. ©. 
es 9 C. W, N. 2012 A. L.J. 71;7 Bom. L.R.1 


. QJ. i 
(3) 3 Ind, Cas. 864; 31 A. 572; 13 O. W. N. 1185; 10 
C. L. J. 318; 6 A. L. T. 822; 11 Bom. L. R. 1295-6 M. 

~ L. T. 279; 19 M. L, J. 631; 36 I. A.168 (P, O.. 
(1193 Ind. Cas, 356; 50 M. L. J, 232; (1926) M. We. 
N. 129; 23 L, W..311; A. I. R. 1926 Mad. 429. : 


. represented at all in the suit. 


.was taken by Sadasiva Ayyar, J., 
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that the question can be -raised in execu- 
tion. I think the same result must follow 
if a minoris represented by a guardian 
whose interests are adverse to those of 
the minor as it will be in express 
contravention of r. 3, O. XXXII, and 
the ratio decidendi in Bhimaji v. Raja- 
bhai Hussain Sahib (1) would apply. In 
Sellappa Goundan v. Masa Naiken 9), 
ib was held by Odgers and Hughes, J ; 
that a minor represented in a suit by a 
guardian ad litem whose interests are ad- 
verse to those of the minor is not legally 
| It appears 
from the facts of that case that the father 
who executed the bond on which the suit 
was filed was appointed guardian ad litem 
of his minor sons and the learned J udges 
were of opinion that such an appointment 
was invalid as the interests of the father 
weré adverse to those of his sons and that 
the decreeobtained did not bind the minors, 
In Second Appeal No. 1092 of 1818, Old- 
field and Hughes, JJ., referring to the 
decision of their Lordships of the Privy 
Council in Rashid-un-nissa v. Muhammad 
Ismail Khan (3) observe: “Wé6 must accept 
it as deciding that the representation of 
& minor by a guardian whose interest 
is adverse is no legal representation at all, 
the rule being that the decision obiained in 
proceedings so instituted is null and void.” 
The learned Judges were of opinion that 
the father who was the debtor and on whose 
liability the claim against both the father 
and the minor son was based was a person 
whose interests were adverse and he was: 
disqualified under O. XXXII,r. 3, and 
that the decree was void against the 
minor. i 
A contrary view was taken in Appeal 
No. 347 of 1919 by Sadasiva Ayyar and. 
Napier,JJ. The learned J udges were of 
opinion that wherea guardian ad litem was 
appointed, the decree was good even though 
his interests were adverse. The same view 
in 
Paswmarti Payidanna v. Ganti ` Lakshmi- 
nearasamma (6). The matter was again 
raised before me and Wallace, J., in C. M. 
A. No. 269 of 1927, and we were of opinion 
that it was opén for a minor to prove that the 
interests of the guardian ad@Jitem or the 
next friend were adverse and he was 
noí properly represented and that if he 


^ 


(8) 40 Ind. Cas. 1018; 47 M; 79; (1923) M, W. N. 775; 
45 M. L. J. 675; 18 L. W. 838; 33 M; L.;T. 126; A. L 
R. 1924 Mad. 297. $m . 

(6) 29 Ind. Cas, 314; 88 M. f076; 28 M. L. J. 526. 
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showed that he was prejudiced the decree 
would not bind him. - 

The balance of authority is against the 
view taken by Sadasiva Ayyar, J., that even 
if it is shown that the interests of the 
guardian are adverse-to those of the minor 
the appointment of the guardian ad litem 
‘would still be good and the decree still 
valid against the minor. =: 

As regards the question whether objec- 
tion can be taken in. execution Or & 
separate suit should be filed, it seems to me 
that a distinction must be drawn in these 
cases as to whether the decree is void 
against the minor or is only. voidable. If the 
decree is void, it is difficult to see why the 
matter could not be raised in execution. It 
seems to me to bea great hardship for the 
minor that he should .be powerless to 
. prevent his properties from being sold in 
execution and that his only remedy should 
be to file a regular suit with incidental 
expenditure of money and delay in getting 
a final decree. The question may also arise 
as tohow far bona fide purchasers in exe- 
cution of the decree would be affected by any 
subsequent adjudication if the decree was 
. not binding on the minor. If the question 
were merely one of balance of convenience, 
ifis better that the questionas to whether 
the decree is void and not executable 
should be decided in execution proceedings 
rather than proceedings in execution, which 
may be subsequently decreed to be invalid 


against a minor, should be allowed to go. 


on and properties sold under. an invalid 
decree. The duty of the Court to see that a 
minoris properly represented and is not 
prejudiced by any violation of the laws 
enacted for his benefit is better fulfilled by 
deciding the question when it is sought to 
' execute the -decree against him. All the 
minor's property may be sold and he 
-reduced to beggary in execution of a decree 
‘void against him. Giving him a right to 
file a suit and recover his property 
after all the mischiefis done is not of much. 
use. ° . 


` In Rajah of Kalahasti v. Venkatadri Rao 
Garu (7) it was held that the general rule 
that an Exeguting Court cannot go»behiad 
the decree would not apply to casea 


involving the infraction of law enacted in ` 


the public interest and the learned Juflges 
refer to the decisions of this Court and 
the other Courts on the point. Thgte is 


'(7) 405 Ind. Cas. 248 53 M. L. J, 533; (1927) M. W. 
Pr i 96 L. W. 386; A. I, R. 1927 Mad. 911; 50 M. 
897. 
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no reason why the rule should not apply to 
cases where there is infraction of the rule 
about the appointment of guardian ad litem 
which is for the benefit of the minor. 

Reference has been made by the respond- 
ent to Kalipada Sarkar v. Hari Mohan Dalal 
(8) where it was held that the Executing 
Court could not go behind the decree; to 
Zemindar of Ettiyapuram v. Chidambaram 
Chetty (9) where it was held that a party 
who does not raise an objection as to 
jurisdiction in the course of & mortgage 
suit is not entitled to take the objection 
in execution; to Sami Mudaliar v. Muthiah 

*Chetti (10) where Ayling and Odgers, JJ., 
followed Zemindar of Ettiyapuram v. 
Chidambaram Chetty (9) and were of opinion 
thaj the decision ia Lakshmanaswami Naidu 
v. Rangamma (11) was overruled and to 
Lahore Bank Ltd. v. Ghulam Jilani (12) 
where it was held that the Executing Court 
cannot refuse to execute the decree on the 
ground that the minor was not represented 
in the suit. In Gora Chand Haldar v. 
Prafulla Kumar Roy (13) it was held by a 
Full Bench that where a decree is made 
by a Court which apparently had no 
jurisdiction either pecuniary or territorial 
or in respect of the debtor’s person to 
make the decree it may be questioned in 
execution proceedings and that the Execut- 
ing Court can refuse to execute the decree 
on this ground.. If thisis good law, there 
seems to bé no reason why it-could not be 
pleaded that a decree is void so far as the 
party against whom itis sought to be exe. 
cuted is concerned. 

Having regard to the importance of the 
question raised and the confliet of opinion 
referred to above and the desirability of 
having. an authoritative ruling in such 
cases, I would refer%he following questions 
for the decision of a Full Bench:— 


(1) Whether:the appointment of a person 
who executes-a document or enters into a 
{transaction as the guardian ad litemof a 
minor is valid in a suit on the document or 
transaction; - 

(2) Whether the appointment ofa person 


(8) 35 Ind, Cas. 856; 44 0,627; 24 O. L. J. 375; 21 
o. W"N.1104. ' 7 

(9) 58 Ind. Cas. 871; 43 M. 675; (1920) M. W. N, 460; 
28 M. L T. 75; 12 L. W: 217; 39 M. L. J. 203 (F. B). e 

(16) &9 Ind. Cas. 465; 43 M. L. J. 293: 16 L, W. $14; 
(1922) M. W. N.597; A. R. 1923 Mad. 212. 

(11) 26 M.31 

(12) 78 Ind. Cas. 460; 5 Lah. 54; A. T. R. 1924 Lah, 


448. 
(13) 89 Ind. Cas. 685; 53 O. 166; 42 O. L. J. 1; 29 0, 
WN, 948; A.L R.1925 Cal. 907, * 
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whose interests are adverse to those of the 
minorashis guardian ad litem renders the 
decree void against the minor or only void- 
able by hint; 
(3) Whether objection could be taken in 
execution that the decree is void. : 
Devadoss, J.—The appellant is a. 
minor and was adopted to one Madduri 
Venkata Subbanna by his widow. Shé 
renewed a pro-note executed by her husband 
in favour of the plaintiff who brought à 
sult on the pro-note against the widow as 
let defendant and the appellant as 2nd 
|, defendant with his adoptive mother as his 
guardian ad litem and obtained a” 
decree. He now seeks to execute the 
deeree against the property of. the 
minor. Various objections were raised 
against the execution of the decree, but 
the main objection is that the appellant was . 
not properly represented in the suit as the 
lst defendant's (the adoptive- mother's) 
interests were adverse to those of the 
appellant and her appointment as guardian 
ad litem. was, therefore, illegal 'and the 
decree is a nullity and cannot be 
executed against the appellant.’ Both 
the. lower Courts have disallowed thé con- 
tention of the appellant and directed the 
execution of the decree against his property. 
Hence this appeal with his natural father as 
his guardian. i 
Mr. Lakshmanna for the appellant raises 
two contentions (1) that the decree obtained 
against the minor appellant with a guardian 
whose interests were adverse to those of 
the minor is a nullity and, therefore, cannot ' 
be executed agàinst the minor's property; 
(2) the Executing Court can entertain an 
Objection to the legality-of the decree when 
it was obtained against a minor with a 
guardian adlitem whtse interests were 
. opposed to those of the minor, Order XXXII, 
T. 3 (1), Civil Procedure Code, says: 
"Where the defendant is a minor, the 
. Court, on being satisfied of the fact of his 
minority, shall appoint a proper pérson 
to be guardian for the suit for such 
minor. 
Clause (3) says: "Such application shall 
besupported by aa affidavit verifying the 
. fact that. the proposed guardian hag no 
. interest in the matters in controversy in 
the suit adverse to that of the minor and 
“that he is fit person to be so appointed.” 
Rule 4 is as follows: “Any person who is 
ofsound mind and has aítained majority 
may actas next friend of a minor or as his 
guardian for the suit: provided that the 
interest of such* person is not. adverse to 


ihe proposed guardian has 
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that of the minor and that he is not, in 
the case of a next friend, a defendant, 
or, in the case of a guardian for the suit,. a 
plaintiff,” i Í 

Under these rules the Court has to see 
that the next friend or the guardian ad 
litem has no interest adverse to that of the 
minor, Where a suit is brought against a 
minor, an application has to ba made under 
r 3 forthe appointment of a guardian ad 
litem for the minor, and the application 


-has to be made by the plaintiff or on behalf 


of the minor supported by an affidavit 
that the proposed guardian has no 
interest adverse to that of the minor 
and the Court - on being satisfied that 
no interest 
adverse to that of the. minor may appoint 
the person proposed as: guardian ad litem 
for thé suit. Where thereis a guardian 
appointed either under the Guardians and 
Wards Act or under a Will such guardians 
should be appointed as guardian for the 
suit, unless the Court is satisfied that the 
person is unfit or has an interest adverse 


.to that of the minor in the matters in 


controversy in the suit. 

It is the duty of the Court to be satisfied 
that the interests of the person proposed 
are not adverse to thoseof the minor. Ifin 
the course of the trial it transpires that the - 
guardian ad litem has an interest adverse to 
that of the minor, the Court would not be 
justi&ed in allowing the guardian to act for 
the minor but should remove him and 
appoint some one else who has no interest 
adverse to that of the minor as guardian for 
the suit. The question is complicated by 
the peculiar principle of Hindu Law which 
permits & Hindu fathertoincur debts which 
would bind him as wellas his sons. The 
question really is, ifin a suit for the re- 
covery ofa debt incurred by the father, his 
minor son is made a party, is it illegal in 
all cases to appoint the father guardian ad 
litem for the minor, and is the decree 
obtained against theson a nullity? To 
hold that the father’s interest is always 
opposed. to that of the son whenever a suit 
is brought against the father and son for 
enforcement of a debt incurred by the father . 
would résult in the father being ineligible. 
to be the guardian ad litem of his minor . 
son whatever may be the nature of the debt; 
and, however beneficial it may have been to 
iucureit, There are occasions when the 
fatherehas to incur debts tosave the family 
property or to benefit the estate. In such 
cases it cannot be said'that the father’s 
interests are opposed to those of the son, 


x 
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To hold otherwise would not only be unjust 
but would not be in the interests of the 
minor, and r. 3 does not warrant laying 
down such a hard and fast rule. 
XXXII, r. 3, cl. (3) says: “that the 
- proposed guardian has no interest in 
the. matters in controversy in the suit 
adverse to that ofthe minor and that he is 
#fif person to be so appointed." First he 


“must have an adverse interest and secondly: 


. the adverse interest must be in the matters 
in controversy inthesuit. Itis only then 
.ihat he would’ not be a fit person to be 
‘appointed guardian ad litem if in -other 
respects he is a fit person to be appointed. 


In many cases it may not be possible 
before the written statement is filed for the 


Court to say whether the father hasany. 


interest adverse to that of the son.. The 
appointment of a guardian ad litem’ is 
before the written statement is filed and ` if 
.0n the ‘face of the pleadings and in 
the light of the plaintiffs 
or the affidavit put in on behalf 
of the minor, there is no reasonable 
‘suspicion of there being an interest adverse 


to that of the minor, the appointment of ` 


„the father as guardian ad litem: is not 
illegal. It is only after the written state- 
ment is put in that the Court would have 


some knowledge of the nature of the. 


defence put forward on behalf of the minor. 
If nothing transpires in the course of the 
trialto Show that the father has an interest 
adverse to that of the minor it is difficult to 

'gee how the decree obtained against the 
minor could be said to be illegal. 


The second question is, can the Executing 
Court entertain au objection to the execu- 
tion of the deeree against à minoron the 
* ground that the guardian ad litem had an 

interest adverse to that of the minor in the 
suit? If the decree is not illegalon the 
face of it, is it open to the Executing Court 
‘to go behind it? Where the illegality of 
the decree is notapparent on the face of 
it, to hold that thesExecuting Oourt coald 
entertain .an application to the validity of 


the decree would open the door to frivolous . 


objections and to wasting the Court's time 


in embarkisg upon an enquiry which would ` 


-be not ‘only futile but which would impede 
the course of justice. It is open- te the 
minor to have the decree set aside ina pro- 
perly framed proceeding, but he cannot be 
allowed tq resist execution by pleading in 
the Executing Court the illegality of the 
deeree on the grofnd that his guardian ad 


litem's interests.were adverse to him in the. 


Order ' 


affidavit . 
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mattersin controvérsy in the suit in which 


the decree was passed. .  - 


- The case. where the minor,was never 
represented at allin the suit in which the 
-decree was obtained stands on a different 


.footing as there can be no decreé ‘against a 


person who is not a party to the suit. For 


‘instance, where no guardian ad litem is 


appointed to represent a minor in a suit or 
where thereis a guardian appointed under 
the Guardians and Wards Act and another 
person is appointed guardian ad litem and 
a decree is obtained against the minor, In 
guch cases there could be no decree against 
the minor as-he was not properly represent- 
ed in the suit, and objection. could be 
taken to .exécution on the ground that. 

there is no decree against the minor and ` 
the Executing Court will be bound to see 
whether- there is or there is nota decree 
against the minor, in the same way as when 
a decree against one ABissoughtto be 
executed against another AB as if the 
decree is against the latter. A person 
against whom a decree is sought to be 
executed is entitled to say to the Executing 


“Court that he is not the judgment-debtor 


though he bears the same name as thé 
judgnient-debtor and the decree is not 
against him but against some one else; and 
the Oourt would have to decide before 
levying execution whether the decree is 
being sought to be executed against the 
right person or not and if he is the right 
person he cannot be heard to say that the 
decree was not properly obtained against 
him. If he impeaches the decree as having 
been obtained by fraud or that it is invalid 
for other reasons, his remedy is by a proper 
proeteding to set aside the decree and not 
by resisting executign on the ground that 
it was obtained against him by perpetration 
of fraud or is otherwiseillegal, The case 
of a Hindu mother stands on the same 
footing as thatofthe father. To hold that 
in all cases, where a debt incurred by the 
mothtr is sought to be recovered “from the 
son's property the mother's. interest -is 
adverse to, that of the minor and that she. is 
ineligible to be his guardian is not warrant- 
ed by the Hindu Law. Sach asweeping 
proposition would not only be unjust -but 
might work hardship in many cases, 
Each case would depend upon its cir-, 
cumstance. i E D 
There aro a. number of decisions on the 
points raised and all of them cannot .be 
reconciled. Mr. Lakshmanna for the appal- 
lant relies upon Arunachalam, Chetty v. 
Abdul Suban Saib (4), as supporting his 


MES. 
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contention. In that case Madhavan Nair, 
J., held that the decree passed against a 
minor who was not represented in ihe suit 
by a guardian was void and incapable of 
execution and hence in execution proceed- 
ings objections could be raised regarding 
the legality of the decree. In that case, the 
decree was obtained against a minor and he 
was not properly represented in the suit. 
On behalf of the creditor the contention 
was raised that the Executing Court could 
not go behind the decree or entertain. an 
objection to its validity. Madhavan Nair, 
J. following Jungli Lall v. Laddu Ray 
Marwari (14) observed that the decree was a 
void decree and might be disregarded 
altogether without taking any proceedings 
' to get it aside. In Bhimaji v. Rajebhai 
Hussain Sahib (1) Sadasiva Ayyar and 
Spencer, JJ., held a decree obtained against 
a minor represented not by a guardian ap- 
pointed for him but by another, though the 
Court acted in ignorance of the existence of 
the appointed guardian, was not binding on 
the minor. In that case,there was no question 
of the Executing Court entertaining anobjec- 
tion to the validity of the decree, That was 
a suit in which the plaintiff represented . by 
a certificated guardian sued to set aside the 
decree passed against him in a suit 
brought by the lst defendant as plaintiff on 
a mortgage-bond executed by the plaintiff's 
mother, Sadasiva Ayyar,J., after review- 
ing the authorities held that there was.no 
legal representation of the minor in the 
former suit and decreed the second suit, 
Spencer, J., held following the Privy 
Council decision in Rashid-un nissa v. 
Muhammad Ismail Khan, (3) that & decree 
obtained against a person who was not 
properly represented on the record was 
void and without jurisdiction against such 
person. In Rashid-un-nissa v. Muhammad 
[smail Khan (3) a married’ woman was 
appointed guardian adlitem of a minor 
sister. Under the Civil Procedure Code of 
1882, 5 497, a married woman could rot be 
appointed guardian adlitem. The Privy 
Council held that the appellant was never a 
party to any of the suits inthe proper 
sense of the term. Her sister Ulfat-un-nisa 
was & married woman and, therefore, waa 


disqualified under s. 457 of the Code of ' 


Civil Procedure from being appointed 
* guardian for the suit and Mauladad's interest 
was obviously adverse to that of the minor. 
In that case there was ro question of the 


(14) 50 Ind. Cas, 529; 4 P. L. J. 240; (1919) Pat. 105 
(E. BJ. mE - 
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Executing Court sustaining an objection to 
execution on the ground of the deoree 
being void. After execution proceedings 
in the previous suit, a suit was brought 
for setting. aside the decree and execution 
proceedings and the second suit was 
decided in favour of the minor. In Sellappa 
Goundan v. Masa Naiken (5) it was held 
by Odgers and Hughes, J3.: “A minor 
represented in a suit bya guardian ad 
litem whose interest is adverse to that of 
the minor, is not legally represented at all" 
following Rashid-wn-nissa v. Muhammad 
Ismil Khan (3). In that case, a suit was 
instituted against a Hindu father 
and his sons on. a mortgage-bond executed 
by thefather and the father was appoint- 
ed by the Court as guardian ad litem of his 
mingr sons. A decree was passed against 
the entire mortgaged property which was 
sold in execution and purchased by the 
decree-holder, A suit was instituted on 
behalf of the minor sons by their mother 
as their next friend fora declaration that 
the decree and sale in the previous suit 
were invalid against them and their shares 
in thefamily property. Odgers, J., follow- 
ing Rashid-un-nissa v. Muhammad Ismail 
Khan (3) observed: “ Representation by a 
guardian whose interest is adverse is no 
representation at all” and again at page 
84*, “I hold that the law goes to this length 
that a minor represented by a guardian 
whose interest is adverse is not legally 
represented at all. This is I think the 
result ofthe decision in Rashid-un-nissa 
v, Muhammad Ismail Khan (3)."" Hughes, J., 
also observed: “Itis clear, therefore, the 
interests of the father were adverse to 
those of his sons and the sons were not 
legally represented in the sutt and the 
decree does not bind them." In Puppooth 
v. Vayisravanath Manakkal Haman 
Somayajipad (15) Krishnan and Ramesam, 
JJ., observed: "Considering that he was 
the person who had executed the promissory 
note on which the suij was brought against 
thé minor he would have been an unsuit- 
able guardian in any event as his interests 
would clash with the minor's interests” 


_ and on. the facts of the case, held “the 


appointment is thus vitiated by fraud and is 
of no legal effect” and "the ease must be 
trested as having been proceeded with 
without a legally appointed guardian 
ad litem. The decree and the subsequent 

(15) 74 Ind. Cas. 309; 44M. L. J. 515 at p. 519; 17 


L. W.555; 32 M. L. T. 107; 1998) M. W. N. 301; A, I. 
R. 1923 Mad. 553. 
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sale are, therefore, not binding on the 
plaintiff.” -In that case the question of 
raising objection to the validity-of the 
decree in the Executing Court did not arise 
for consideration. That was a suit by a 
person after “attaining majority for a 
declaration that a mortgage -was not 
‘supported by consideration to a certain 


extent and the decree on the mortgage was ` 


' obtained by fraud inasmuch as he was not 
represented in the suit on the mortgage 


by a proper guardian, and the 
Court guardian appointed for him 
acted with gross negligence in the 


conduct of the case and: that the decree 
was not binding on him and the sale in 
execution of the decree should be set aside 
as invalid. In C. M. A.No. 269 of 1927, 
my brothers Kumaraswami Sastriar, and 
Wallace, JJ., held that it was open toa 
minor to prove that the interests of the 
guardian ad litem were adverse to him and 
that he was prejudiced thereby and if 
re did that the decree would not bind 
im. ; ; 

In Rajah of Kalahasti -v. Venkatdari 
Rae Garu (7) it was held by Odgers and 
Ourgenven, JJ.: “The general rule that 
an Executing Oourt- cannot enquire into 
the validity of the decree does not apply to 
acase in which the execution of the decree 


would involve the infraction of a provision. 


of law enacted in the publicinterest. It is 
the duty of the Court, however and when- 
ever such a consequence becomes apparent 
-to it, to stay its hand.” This decision does 
not really touch the present question. 

It is well-settled that a decree could be 
impeached on the ground of illegality or 
onthe ground of a -party not being re- 
presented at all, in a properly framed 
proceeding for the purpose. But the ques- 
tion is whether an Executing Court can 

-entertain an objection to execution on the 
ground that the decree has been obtained 
by fraud or that it is an illegal one. Some 
of the decisions go* to the length of saying 
that if a decree isa nullity it could not be 
executed and the Executing Court could, 
therefore, entertain an objection on,the part 
of the jud&ment-debtor that the decree is 
a nullity. As I have already observed 
it is open to a person against whtm a 
decree is sought to be executed to 
show that he was. not a party to the 
suit either because he was not 8 party 
eo nomine or that he was a minor at the 
time when the decree was obtained and he 
‘was not represented by a guardian at all, 
or that the guardian appointed -by the 
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Court was nota: guardian who in law could. ` 
be a guardian, or there wae. a proper 
guardian and the plaintiff instead of 
making him the guardian ad litem made 
another person guardian ad litem. But 
where the decree could only be attacked 
9n the ground of some illegality such as 
the guardian appointed had an interest 
adverse to that of the minor or that he was 
negligent in protecting the interests of the 
minor the question arises whether the 
Executing Court could entertain an objec- 
e tion to execution on those grounds. 

The contention on behalf of the respond- 
entis that the Executing Court is not en- 
titled to go behind the decree but it should 
exbeute the decree as it stands, and any 
objection on the score of illegality or fraud 
or negligence of a guardian, or any other 
objection to the decree should be urged in 
a proceeding framed for the purpose of 

- getting aside the decree and should not be 
entertained by the Executing Court. There 
are several decisions which support this 
contention, i 

In Kalipadu Sirkar v. Hari Mohan Dalal 
(8) Mookerji and Ouming, JJ., after an 
exhaustive examination ofthe authorities 

` held "the Court, executing the decree, 
must take the decree as it stands 
and has no power to go behind , the decree 
or entertain an objection to the legality or 
correctness of the decree. The validity of 
a decree cannot be questioned in execution 
proceedings on the’ ground that as the 
lunatic plaintiff was not properly represent- 
ed- by a competent next friénd in the 
suit, no decree for costs could have been 
made against him. A proceeding to enforce 

a judgment is collateral to the judgment, 

and, therefore, no enquiry into its regularity 

or validity can be -permitteéd in such a 

proceeding." In Zemindar of Ettiyapuram 

v. Chidd'mbaram Chetty (9) a Full Bench of 

this, Court held that ah objecjion on the 
ground of want of territorial jurisdiction 
must be taken in the suit itself in which the 
decree was passed and must not be consider- 
ed and eannot be allowed in execution 
proceedings. It might be said that s. 21 
of tke Code of Civil Procedure providea 
that and the objection to jurisdiction 
must be taken at the earliest oppore 
tunity, as it reads,“ No objection as to 
the place of suing shall be allow- 
ed by any Appellate or Revisional Court 
` unless such objection was taken in the 

-Qourt of first instance .at the earliest 

possible opportunity and in all.cases where 
issues are settlediat or before such settle- 
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ment,and unless there has been a consequent 
failure of justice.” This case does not 
directly bear on the point. Ia Sami 
Mudaliar v. Muthiah Chetti (10), 4th 
defendant died after the preliminary decree 
and before the final decree in the mortgage 
suit. His legal representative was not 
brought on record in the application fore 
final decree. On an application filed by 
plaintiff for transfer of the decree for 
execution to another Court, notice was 
issued to the 5th respondent, 4th defend- 
ant’s son, to show cause why he should 
not be brought on as legal representative 
of the father. The 5th respondent did 
-not appear. The decree was transferred 
for execution and certain properties were 
broughttosale The 5th respondent filed 
a suit for a declaration that the decree 
was not binding on him and for an 


injunction restraining the plaintiff 
.from executing the decree. It was 
held that the decree against the 


deceased wasa nullity and that that was 
.nota matter which could have been gone 
“into in execution, but the 5th respondent 
was not precluded from setting up the plea 
. by reason of his omission to do so in 1916 
when notice of an application for transfer 
< was served on him and that the suit brought 
by him was competent. The learned 


. Judges observed at. page 291*: “It seems, 


therefore, clear that as far aa this Oourt is 
‘concerned the Executing Oourt cannot go 
. behind the decree." In Vaithilinga 
.Mudaliar v. Chidambaram Pillai (16) it 
was held that the Court executing the 
. decree must take the decree as it stands 
and has no power to go behind the decree 
. or entertain objeetions as tothe legality or 
. correctness of the “decree. 
-upon the observations of Sir John Wallis, 
. O, J, in Zemindar of Ettiyapuram v, 
Chidambaram: Chetty (9): "This is 
the view taken in Hari Góvind v. 
Narsingrao (17)* and Kalipada Sirkar 
v. Hari Mohan Dalal (8) is also a 
recent authority for the proposition that 
-the Court executing the decree cannot go 
. behind it." In Lahore Bank Ltd. v. Ghulam 
Jilani (12) Sir Shadi Lal, C.J., and Le 
. Rossignol, J., held that “an executing Vourt 
had no jurisdiction to criticise or go behind 
ethe decree, all that concerns it is the 
-execution of it. If. the decree should be 
-annulled, that is not the function of the 
(16) 91 Ind. Oas. 720; 49 M. D. J.520; (1925) M. W. 
N.774; A. I. R. 1926 Mad. 113. ; 
(17) 23 Ind. Cas. 123: 38 B. 194: 16 Bom. L. R. 30. 
*Page of 43 M, L. J.—|Ed.] [MAROC NOE 
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Executing Court", and they followed 
Kalipada  Sirkar v. Hari Mohan Dalal (8) 
and Rashid-un-nissa v. Muhammad Ismail 
Khan (3) and dissented from Jungli Lall 
v. Laddu Ram Marwari (14). 

Though in Kalipada Sirkar v. Hari 
Mohan Dalal(8)it was broadly laid down 
that "an Executing Court could not go 
behind the decree but should take it as it 
stands", yet in Gora Chand Haldar v. 
Profulla Kumar Roy (13) a Full Bench 
consisting of Walmsley, O. ©. Ghose, 
Suhrawardy, B. B. Ghose and Duval, Jd. 
felt the necessity for modifying the broad 
proposition that "the Execuiing Court is 
bound to see whether there is a decree 
capable of execution’ and whether the 
decree is against the person against whom 
execytion is sought and also to see whether 
on the face of itthe decree is one which 
is capable of execution against the per- 
son sought to be proceeded against.” 
Supposing a decree gives a personal 
remedy against a woman, would the 
Executing Court be justified in executing 
it if such a decree is onthe face of it 
illegal for, the law prohibits the passing 
ofa decree against a woman s0 as to 
make her person liable for arrest. Walms- 
ley, J., who delivered the judgment of 
the Fall Bench observed at page 173*: 


-tI think it may be said that the correct 


view, and the view for which there isa 
strong current of authority, is that where 
the decree presented for execution was 
made by a Court which apparently had 
not jurisdiction, whether pecuniary or 
territorial or in' respect of the judgment- 
debtor’s person, to make the decree, the 
Executing Court is entitled to refuse to 
execute iton the ground that it was made 
without jurisdiction, Within these narrow 
limits I think that the Executing Court is 
authorized to question the validity of a 
decree," The observation that the Court 
which passed the decree had not ter- 
ritorial jurisdiction. is a matter which 
could be raised beforé the Executing Court 
is directly opposed to the decision of the 
Fall Bench ia Zemindar of Ettiyopuram 
v. Chidambram Chetty (9). ae 

‘In Jungli Lall v. Laddu Ram*Marwari (14) 
it was held by a Full Bench of the 
Patha High Oourt “when, at the time of 
the passing of a final decree in a mort- 
gage suit, one of the judgment debtors 
was dead and his representatives have not 
been broughtoa to the gecord, it is open to 
such representatives to object to execution 

*Page of 53 C.—[Ed.| i 


1151, 0.1920 — vnNEATA SOMESWARA 10 9. PULAVARTY LAKSHMANASWAMT. :. 


to the decree on the ground that thé decree 
e a nullity, and the proposition that an’ 


enquiry into the validity of a decree is 
outside the functions of an Hxrecuting 
Court is subject to the proviso that there 
is a valid decree which it can execute. 
A void decreas ought to be disregarded 
without any formal” proceedings to set it 
‘aside. The learned Judges proceed upon 


the footing that a void decree is no decree : 


at-all and if a judgment-debtor against 


whom a decree is soughtto be executed . 


was not represented at the time of the 
"passing of the decree, there is no decree 
‘against -him and -what is spoken of as 
`a decree is anullity. In A. S. Nos. 347 
and 338 of 1919, Sadasiva Ayyar, J., 
: observed with regard to the validity of 
a decree obtained against a minor re- 
presented: by a guardian whose 
were adverse to those of the minor, 
!"I am prepared to go further and hold 
that even if it was adverse, once the 
Court. had appointed her as guardian on 
the affidavits and facts proved by the 


D 


. affidavits before it, all procsedings against-- 


i the minor judgment-debtor with the guar- 


d dian 80 appointed are valid against the: 
minor till set aside on proper and suffieient . 


` grounds in appropriate proceedings taken 
: by oron behalf of the minor." He and 
* Napier, J., were of opinion that a decree 
-should be considered valid till it was set 
- aside in appropriate proceedings. 

In Kuppusawmi Iyengar v, Kamalammall 
(18) it was held by Oldfield and Phillips, 
JJ.; that where a mother acting as guar- 
dian of her minor sons mortgaged the 

‘ property and a decree on the mortgage 


: was passed against the minors represented . 


: by the mother as guardian &d litem and 
the properties sold in execution and the 

, sons subsequently sought to recover 
possession of the . properties alleging. 
that their mother was not. competent to 
- represent them in the previous suit as 
er.interest was adverse to «theirs the 
deeree against the. 
nullity and had to be set aside and that 
&suit was consequently maintainable, Ia 
Karri Bapanna v. Sunkari . Y erramma (19) 
it was held tifat ‘‘a defendant is entitled 
. to: plead in-defence the invalidity ofa 
: decree obtained against him during his 
. minority on the ground of gross negligence 
- of -his then guardian. Such a plea sis 
i (15) 59 Ind Oas3662; 43 M. 842; 12 L, W. 243; 39°M. 


(19) 74 Ind. Cas, 218; 450M. L. J. 324; 18 L. W. 49; 
i aat L. T. 48; A. I. R. 1923 Mad, 718; (1923) M. W. N. 


. . 
interests . 


minors was not a° 


` 808 


“not untenable because he. hás not brought 
-a regular suit to have the decree set 
,8side." This does n»t affect the Question 
‘whether such a plea could .be raised. in 
. execution - proceedings. In Subramania 
Aiyar v. Veithinatha Aiyar (20), Oldfield, 
' J., held that "a decree passed after the 
death of the defendant and before his 
legal representative was brought on the . 
record. is a nullity.” The result of: 
-the authorities is, if the decree is a 
nullity, the Executing Court can ignore 
it; if the decree contravenes any specific. 
provision of the law then also the Exe- 
'euting Court can ignore it; but where the 
validity of the decree is attacked on the 
ground that some fraud was perpetrated 
in ‘thee course of the suit or that there. 
was negligence on the part of the guardian 
of a minor or that the guardian had some 
interest adverse to that of the minor the 


executing Court cannot entertain an objec- 


. tion to execution, but. the defendant is 
entitled to have the decree set aside in 
a proper proceeding. a 

It is urged that the appointment of 
father or mother as guardian whose in- 
terest.is adverse to that of the “minor 
is a. violation of the specific provision of 
the. Statuteas contained in O. XXXII, 
rr. 3and 4, and, therefore, ‘the decree 
must be considered as a nullity. The 
decree against the minor with such guar- 
dian ad litemis not anullity.' It is also 
urged that it would be throwing on the 
minor an unnecessary and unbearable : 
burden. by making him prove in a separate _- 
proceeding that: the decree obtained 
against him is not valid without allowing 
him an” opportunity to show: in the execu- 
‘tion proceedings themselves that the 
decrees is one which Gould not be exe-. 
cuted against him. My view is that where ` 
a decree is cbtained against a Hindu 
minor boy with the father or mother as 
guardian ad litem in a suig on 8 debt 
contractéd by the father or mother the 
decree obtained against him is not a 
nullity but it is liable to be set aside 
at his instance in a proper proceeding 
and the Executing Oourt should not be 
asked tQ try a suit in execution proceed- 
ings. As there is a conflict of decisions on 
this point, I agree to the reference. 

This appeal came on-for heáring before 
a Full Bench in pursuance ofthe afore-, 
said ‘Order of Reference. 

. Mr. G. Lakshmanna, for the Respondent, 

Mr. V. Viyyanna, for the Respondent. | 

(20) 31 Ind. Cas. 198; 38 M. 683. 
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OPINION:—In this case the adoptive 
mothes -of a .minor executed in 1918, 
. though the exact date is not given, a pro- 
missory note purporting to act as his guar- 
dian and to execute it on his behalf. A 
suit was brought, O. S. No. 348 of 1921, 
on the promissory note and the plgintiff 
applied to have the adoptive mother 
appointed as the guardian ad litem of the 
minor notwithstanding the fact that she 
was the executant of the promissory note; 
and she was so appointed. &Sheraised no 
defence to the suitand an ex parte depree 
was passed; before the decree was passed 
the natural father had been put in as 
guardian of the minor and no steps were 
taken to inform the Court of the existence 
of the natural father as guardian. But no 
attempt appears to have been made to 
substitute him for the adoptive mother 
as guardian ad litem in the suit and he 
was not so substituted. In these circum- 
stances, the learned Judges propounded 
three questions for the opinion ofa Full 
Bench. 


The lst is this:— 

“Whether the appointment of a person 
who executed a document or enters into a 
transaction as the guardian ad litem of a 
minor is valid ina suit on the document 
or transaction?” As framed this is almost 
meaningless; what appears to be meant 
is this: when a person has executed a 
document or entered into a transaction 
on behalf of a minor as his guardian 
can that same person be validly appoint- 
ed guardiaa ad litem of the minor ina 
guit brought against him on the document 
or transaction in question? 3 


It seems to us that this matter cannot 
be treated as & pure question of law. 
The appointmentof the guardian ad litem 
purported to be an exercise of judicial 
discretion amd it seems to us impossible to 
say that the Court had no diséretion in 
any conceivable case to appoint such ae 
person and that such an appointment 
would necessarily be void without any 
enquiry into the particular circumstances 
of the case. The Vode does nob say - go, 
and we do not think we can possibly 
invent such a judicial rule for ourselves. 
Indeed cases can be imagined in which a 
Oourt with the facts before it might think 
that the guardian and executant of the 
document was quite a suitable person to 
conduct the suit. Take for instance the 
case which was put in the course of 
the argument where the defence was 


VENKATA SOMESWARA RAO V. PULAVARTY LAKSHMANASWAMI, 
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going to be that the guardian when 
she executed the document was under the 
influence of fraud or coercion on the part 
of the payee. No one could suggest that in 
that event her interest could be said to be 
necessarily adverse to. the minor merely 
because she signed the actual document 
herself. That in a vast. majority pf cases 
to appoint such a person would be wholly 
undesirable is manifest. In this case it 
probably was very undesirable. In our 
opinion that is a question of fact governed 
by no hard and fast rule of law and there ig 
nothing either in the Code or in any of the 
authorities to lay down not merely that such 
@ person should not as a rule. be appoint- 
ed but cannot in any circumstances be 
validly appointed. 

* The second. question is this:— 

“Whether the appointment of a person 
whose interests are adverse to those of the 
minor ashis guardian ad litem renders the 
decree void agaiast the minor or only void- 
able by him." 

This as framed begs the very question 
raised by the first point because it assumes 
that any person in the position of the adop- 
tive mother here had an interest which with- 
out evidence or further consideration must 
ex hypothesi, be adverse to the interests of 
the minor. In our opinion it would be 
premature to decide this as an abstract ques- 
tion of law without a finding on a decision 
of fact directed to the express point that 
the interests of this guardian ad litem were 
adverse to those of the minor. At present 
all we have is the fact that a Oourt appoint- 
ed her, which is prima facie a judicial ex- 
pression of opinion that her interests were 
not adversé. The learned Judge, we pre- 
sume, was aware of, or his attention was 
drawn to, the provisions of O. XXXII, r. 3, 
and he must have known the sole fact which 
is placed befcre us,namely, that the proposed 
guardian ad litem was herself the execut- 
ant of the-document. It may be that he 
failed to exercise a judicial discretion in 
coming to the conclusion that it was a 
proper stap to appoint her, and that an 
Appellate Court might have so found if 
invoked on the ground thaf.on the materials 
before the learned Judge who appointed 

eher there was everything to show that she 
was unfit and nothiug to show that she was 
That has not been-done. In these cir- 
cumstances, we cannot seb our way to 
answer the second question any more than 
the first as involving a mere point of law. 
Still less is it possible at this stage to 
deal with the third question put up whether 
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objection could be taken in execution that 
the decree is void, because that would 
depend on the determination of the other 
two questions which we have held not to be 
questions of law but to require decisions of 
fact which do not exist. 

V. N. V. . Reference answered, 


MADRAS HIGH COURT. 
SPECIAL B ENCH. 
SPECIAL REFEBÊNOE No. 12176 or 1928. 
October 18, 1928. 
Present:—Sir Murray Coutts-Trotter, Kr. 
Chief Justice, Justice Sir Kumaraswami 
Sastriar, KT., Mr. Justice Wallace, Mr. 
Justice Beasley and Mr. Justice 
Walsh. : 
In re VASUDEVA SAMIAR alias * 
VASUDEVA PILLAI—APP&LL-NT. 

Letters Patent (Madras) as amended in 1928, el. 15 
—Jwlgment of Single Judge in Second Appeal arising 
out of suits filed prior to amendment, whether 
appealable—Amendment, whether retrospective. 

The amendment of the Letters Patent of the Madras 
High Court, introduced in 1928 barring appeals from 
judgments ofa Single Judge in Second Appeals in 
the High Court is not retrospective in its character, 
So'that even after the amendment a Letters Patent 
appeal lies against the judgment of a Single Judge 
in Sacond Appeal arising from a suit filed before the 
amendment was made. .[p 8Il, col 2] 

The institution of a suit carries with it the impli- 
cation that appeals then in force are preserved to it 
through the rest of its career, unless the Legislature 
- has either abolished the Court to which an appeal 
then lay or has expressly or by necessary intendment 
given the Act a retrospective effect. Ip. 812, col. 1.] 

Colonial Sugar Refining Co. v. Irving (3); relied 


On. 
Sardar Ali v. Dolliluddin Ostagar (1), followed. 
Canada Cement Co. v. Montreal East Corporation 
(2), explained. 
Badruddin Abdul Rahim v. Sitaram Vinayak 
Apte (5), dissented from. t 
etters Patent appeal against the judg- 
ment of Mr. Justice Devadoss, dated the 
9th.February, 1928, ia S.A. No. 790 of 
1924, preferred to the High Oourt against 
the decree of the Court of the Subordinate 
Judge, Kumbakonam,in A, 8. No 22 of 
1923 (O. 8S No. 295 of !9190n the file of 
the Court of the District Munsif of 
Valangiman). "PS: 
Messrs. A. Krishnaswamy — Iyerjand 
T. S. Srinivasaglyer, for the Appellant. 
The Government Pleader, Contra. 
ORDER. . 
Coutts-Trotter, C. J.—This case 
appears to me to be indistinguishable from 
the case of Sardar Ali v. Dolliludin Ostagtr 
(1). For,the sake of _ clearness I will set 
out the dates in this dase. The plaint was 


(D 113 Ind. Cas. 49; 48 O. L.J. 150; 32 O. W. Ne 
1130; A. I. R. 1928 Oal, 640. , 
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presented on the 30th July, 1919, The 
second appeal was presented on the 15th 
July, 1924. The Judge who heard the 
second appeal called for a finding andin 
consequence of inevitable delay gave his 
judgment on 9th February, 1928. Onthe 
24th April, 1928,a Letters Patent Appeal 
wag filed against the judgment of the 
learned Judge who sitting alone had decid- 
ed the second appeal. Before that Letters 
Patent appeal was presented the amended 
Letters Patent of 1928 had become ap- 
plicable to the Presidency on the 3lst 
Jafuary. 

Ishould in any case differ from the 
decision in the Calcutta case cited above 
with great reluctance because it would 
lead tothe result thata second appeal 
would lie in Calcutta where it would not 
lie in Madras. I should, therefore, not 
venture to differ from the considered opin- 
ionofthe Calcutta Full Bench on any 
other ground than” thatIfelt not merely 
that I was inclined to the opposite opinion 
but that I felt the decision offended against 
some standard principles of statutory con- 
struction. Sofarfrom that being the case, 
I entirely concur in the reasoning of 
Rankin, O. J., who delivered the judgment 
ofthe Court and see no answer to it. 
The result isregretable because it makes 
the amended Letters Patent which were 
doubtless brought into being to relieve 
the heavy burden of second appeals, which 
in this Court -have now reached the 
startling figures of 5,000 cases, unable to 
effect any substantial relief to us for five 
years. 


I hav only one observation toadd'to 
the judgment of the Oalcutta High 
Oourtand that isin reference to an argu- 
ment addressed to us on a case which 
apparently was not cited to the Calcutta 
High Oourt.* That isthe case of Canada 
Cement Co. v. Montreal Hast Corporation (2) 
and it was suggested that the sentences 
which are to be found at theend of their 
Lordships’ judgment were irreconcilable 
with the doctrine so clearly laid down by 
Lord Macnaghten in Colonial Sugar Re« 
fining Cg. v. [rving (8) and that the later 
case should be followed if there was such 
a conflict and not the earlier, In our 
opinion, arrived at after a careful scrutiny 


(2) (1929) 1. A. C. 249; 91 L.J P. C. 113; 126 L. 
T. 618 


(3) (1908) A. C. 369; 74 L. Je P. O. 77; 92 L. T, 
138; 21 T. L, R. 513, 
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ofthe Canada Cement Company's case (2). 
no-such conflictarises. In that case what 
.was taken away was not the right of 
“appeal "but the very Court to which the 
appeal lay, namely, the Superior Court of 
.Moritreal sitting in review. By 10 Geo. 
V Oh. 79 (Quebec) the right of appeal. 
was transferred from the abolished Oourt 
.,tothe Appellate Side of the Count of 
King’s Bench in Quebec, but no provision 
was madefor the transference of appeals 
‘which would have lain to the abolished 
Court to the newly constituted. Appellate 
Oourt. Inthese circumstances their Lord- 
ships of the Privy Council held ‘thatean 
.appeal from the Oircuit Court to the 
Court of King's Bench did not lie; but in 
no waydid their Lordships’ opinion con- 
flict with their earlier decision in 
Colonial Sugar Refining Company's case 
(3. I may add that. in the later case of 
Delhi Cloth and General Mills Co., Lid. 
v.Income Tax Commissioner, Delhi .(4) 


decided in 1927 the decisionofthe Board : 
in Colonial Sugar Refining Co. v. 
Irving (3) was authoritatively. adopted and : 
re-afirmed. T 


We must, therefore, hold, however reluc- 
tantly, that the institution of the suit carries ` 
with it the implication that all appeals 
then in force are preserved to it through 
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necessary implication in Colonial: Sugar 
Refining Company's case (3) and canno longer 
be regarded as an authority. Framji’s case 
(6) purported to establish two propositions 
which may be summarized shortly as 
follows :—(1) That a deprivation of a right. 
of appeal from a Judge or Bench of & 
Court to a larger Bench of the same. 
Oourt is amere matterof procedures (2) 
That a Statute similar ih terms fo the 
amended Letters Patent that we have to- 
consider, must be construed as being re- 
trospective in its operation. The first 
ground is disposed of by Colonial Sugar 
Refining Company’s case (3); the second by 
the judgment of the Full Bench ofthe 
Calcutta High Court and.the English 
cases cited in that. judgment. We feel 
that in this matter we must reluctantly 
dissent from the view of the High Court 
of Bombay and agrée with the conclusion 
arrived at by the Full Bench in Calcutta. 

-Kumaraswami Sastriar, J.—I 
agree, | V ren a 

Wallaces,-J.—I agree. 

Beasley, J.—I agree. 

Walsh, J.—I agree. 

VN. Y. : 0 


rder accordingly, 


— a 


the rest of its career unless the Legislature -~ 


has eitherabelished the Court to whichan 
appeal then lay or has expressly or by 
necessary intendment given the Act a 
retrospective effect. We agree with the 


Calcutta High Court thatthe wordsofthe ^ 


amended Letters Patent, do not admitof 
‘such an interpretation. f 
‘Since the above was written,. owr atten- 
tion has been called to the case of 
Badruddin Abdul Rahim v. Sitaram Vinayak 
Apte (5) decided by the Bench of the 
Bombay High Court (Fawcett and Mirza, 
JJ). That decision was in effect .based-on 
` the case of Pramji  Bomanji v. Hormasji 
Barjorji (0) Which dates as far. back as 
1886. We appreciate the desire of the 
Bombay High Court to uphold a decision * 
which had stood for over half a century 
without being. explicitly reversed. 
"But,inour opinion, it was overruled by 


:. (4) 106 Ind. Cas. 156; 9 Lah. 284; 54 E A. 491; A. 
I. R. 1927 P. O. 242; 4 O. W. N. 1053; 8 P.L. T. 791; 
25 A. L. J. 964; 53 M.-L. J. 819; 47 O. L. J. 1; 30 
Bom. L. R. 60; I. L. T. 40 Lah. 1; 32 O. W.N. 237; 
29 P. L. R. 37; (1928) M. W.N. 95; 27 L. W. 179 


(P. O). ; 

(5) 114 Ind. Oas, 241; 30 Bom. L, R. 942; A.I R. 

1928 Bom. 371; 52-B. 753. : >” > € 
J,,49. , 


E 


(6) 3 B. H. ©, R. 0.0, 


. MADRAS HIGH COURT. r 
Civi, Revision Pertrions Nos. 96v, 1177 AND 
1178 or 1928. 
: January 28, 1929.. i 
Present:—Mr. Justice Venkatasubba- Rao; . 
:^ YANNE BAVAJEE AND OTHERS | 
—DsrENbaANTS—PETITIONERS 
^ versus 2n ; 
PISIPATI ANNAPURNAMA ANC e 
ANOTIIv E — PLAINTIFFS — KESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, O.I, 
r. 10—Revision—Jurisdiction of High Court to add, 
party defendant to avoid conflicting findings. 

The High Court may in revision directa person 
to be added as a defendant if it is necessary to do go 
to avoid conflicting findings, . ! i 

Petitions, under" s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court. to revise respective- 
ly he orders of the Court of the District 
Munsif, Gudivada, dated *ihe 22nd June, 
1928, and passed in O. M. P. No. 354 of 1928, 
sn O. S. No. 704 of 1926, C. M. P. No. 353 of. 
1928, .in O. S. No. 24 of 1927, and C. M. P. 
No. 356 of 1:28, in O. S. No. 13 of 1927 


xBspeciively. 
Mr. P. Satyanarayaen 


a Rao, for the Appel- 
lante. T" ; 


1151. C. 1929. 


of December, 1925. They claim that, on 
their mother's death, they became entitled 


to the properties of their father Narayan-.'' 


appa, and in this ‘suit they: soek to get 
.certain*alienations set aside. The suit was 
filed in Decamber, 1920, and on the 10th of 
March, 19:7, one Nagabushanam sent a 
notice to the defendants claiming the 


properties to which the suit relates on the 


ground that he is the reversionary heir 
of Shastri the son of Narayanappa. The 
question really resolves itselfinto thia who 
died later the son orthe father? In other 
words, who isthe last male holder? The 
plaintiff's case is that Narayanappa wae, 
- whereas Nagabushanam’s case is that 
Shastri was. One of the issues framed 
in the suit reads thus: 
malé holder of the suit properties? 


In these circumstances the defendants in ` 


the three suits in question applied that 
Nagabushanam might. be made a party 
defendant. There was bome delay in 
making the application and the District 
Munsif naturally felt disinclined to comply 
with the request. I should not ordinarily 
interfere with an order of this kind but it is 
very necessary to do that if possible conflict- 
. ing findings should be avoided. A finding 
may be arrived at in favour of the plaintiffs 
in the present suits. "What prevents a differ- 
ent finding being reached in a 
Nagabushanam may choose to file, 
therefore, set aside the order of the District 
Munsif and direct. Nagabushanam to be 
made defendant in each ofthe three suits. 
Ass the application was made late I direct 
the defendants to pay the costs here and as 
well asin the lower Court. Ifix the costa 
of the revision petitions at Rs, 50 and the 
costs below at Rs. 50 (total Hs. 100) in all 
the three suits, to be paid in three equal 
shares by thethree sets qf defendants. 
V.N. Y. Application allowed. 


. , SYED HUSSAIN V, MUNIRATHANAM. 
Mr. K. Kameswara Rao, for the Respond- 


enis. . l7 NS 
JUDGMEN'T,— The plaintiffs are the 
daughters of Pullama who died on the 3th: - 


-Who was the last ` 


suit. 
I would, 
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MADRAS HIGH COURT. 
OnixINAL APPEAL No. 725 or 1927. 

. a EA March 20, 1928. 

: . Present :—Mr. Justice Devadoss. 

' - SYED HUSSAIN—AO0UsED—P&ISONBR 
Maps USE Le —APPBLLANT 

versus 

THANAM OHETTY— 

: OoMPLAINANT—RESPONDENT. . ^ 

.. Madras City Municipal Act (LV of 1919), 8: 68 (8) 

—-Personating voter, what constitutes. 

To constitute an offence under s. 65 (2) of the 

Madras Oity Municipal Act,itis necessary that the 


accused, must have actually applied for a ballot paper 
undét a wrong name. 


i 


LOH; MÜNIRA 


Where, an intending voter merely applied for a 
‘slip of paper from a Subordinate Officer to enable 
him to get the ballot paper from the Polling Officer in 
the adjacent room, but the latter officer himself came 
out and saw the voter and recognised him not to be a 
voter: 
` Dela, that there was at bést merely a preparation 
to apply fora ballot paper and no: offence’ had been 
committed. , 2 


Criminal appeal againstan order ofthe 
Oourt of the Presidency Magistrate, Eg- 
more, Madras, in Oalendar Case No. 18081 of 
the Calender for 1927, tried by the Third 
Presidency Magistrate. 

Mr. N. Rajagopalan, for the Appellant, 

.. The Public Prosecuter, for the Crown. 
Messrs, V. L. Ethiraj and Rajagopal 
Mudaliar, for the Complainant. 
JUDGMENT,—This is- an appeal 
against the conviction under s. 65 (2) of 
‘the Oity Municipal Act of 1919, by the 
Presidency . Magistrate. The appellant 
went to the polling station on the 17th 
September, 1927, and applied fora slip as 
evidence of his being a voter. The pro- 
cess that is adopted in these elections is 
that a voter first goes to an officer who looks 
into the - voters’ list to see: whether the 
person before him is a voter and on 
being satisfied that heisa voter notes on 
-a piece of paper his number in the voters’ 
list and handg it over to him and with this 
slip he goesinto anotherroom where there 
is the Potling Officer, who on seeing the 
„Slip and on satisfying himself that he is a. 
voter, gives hima ballot paper which he- 
takes into the cubicle for the purpose of 
voting. The appellant appeared beiore the 
. officer whose duty it was to identify him in 
order to &eta slip for applying for a ballot: 
paper..: When he was beforethe identifying 
officer, a dispute arose as to whether he 
was a voter or not and the Polling Officer : 
who wasinsidecame out and found him to 
be apeon working in the Ohettis' gardens | 
and not à voter. As a matter of faet he’ 
gave a wrong name-aud not his*real name. 
The question is whether an offenee under s, 
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65 has been committed. Section 65 (2) says 
that "Every person who applies for a 
ballot paper in the name of any other person 
living or dead, or of a fictitious person, 
shall be punished etc." No doubt, he gave 
& wrong name for the purpose of obtaining 
a slip of paper.. He did not apply for the 
ballot paper, the act at best amounts to 
preparation to apply for ballot paper.* So 
long ashe did not go into the room where- 
in the Polling Officer: was whose duty it 
was tohand over the ballot paper his act 
cannot be said to amount to an attempt to 
get the ballot paper and an attempt to 
apply for ballot paper is not an offerfice. 
Before he could apply.for the ballot paper 
the Polling Officer came out and identified 
him as a person who was not entitled to 
vote. In the light of the facts proved it 
cannot besaid that appellant applied for a 
ballot paper and tnereby committed an 
offence under s, 65 (2) of the City Municipal 
Act. 

The conviction of the appellant is quash- 
saang the fine, ifpaid, will be refunded to 

im. 


Y. N. Y, Conviction quashed. 


— a 


MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL Petition No. 138 oF 1928. 
November 29, 1928. 
Present :—Sir Murray Coutts-Trotter, KT., 
Chief Justice,Mr. Justice Odgers and 
Mr. Justice Beasley. 
In the matter of tan INCOME TAX 
AOT XI or 1922 . 
AND 
In the matter of Tar ASSESSMENT or © 

Messrs, MASSEY & Co." LIMITED, 

. * MADRAS. 
Income Tax Act (XI of 1922), s. l0, sub-s. 2, 
el. (6)—Company- succeeding to business of another e 
company, right of, tocarry forward depreciation of 
property of latter in prior years for income-tax 
purposes—Calculation of depreciation, whether on 
original cost or at purchase price—Res judicata, 
principle of, whether applicable to incogne-tax pro- 
ceedings. 

A company which succeeds to the, business of 
another company is entitled unders. 10, sub-s. 2, 
ei. (6) of the Income Tax Act to carry forward for 
purposes of assessment of income-tax the depreciation 
in respect of buildings, machinery etc., to which full 
effect could not be given by the company in the 
years prior to the succession by the new company. 

The second company is also entitled to claim 
depreciation on the original cost of those assets to 


Inthe matter of ASSESSMENT OF MESSRS. MASSEY & CO. 
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e A 
that company and mot on the value at which the 
Said buildings and machinery were taken over by 
the new company. | 

The doctrine of res judicata has no application to 
Income Tax proceedings so as to prevent a decision 
in à prior year from being re-opened in assessments 
madein years subsequent. : 


Mr. Patanjali Sastri, for the Commissioner 
of Income 1 ax. 

Mr. Nugent Grant Instructed by Messrs. 
Share Bewes & Co, for thé Assessee? 

JUDGMENT. 

Coutts-Trotter, J.—The only ques- 
tion | propose to ask myself in this case is 
whether or no there is anything to dis- 
tinguish it from the Scottish case of 
Scottish Shire Line Limited: v. Lethem (1). 
That was a very strong Court consisting of 
the Lord Justice Clerk, Lord Dundas, Lord 
Salvesen and Lord Guthrie. Therefore, I 
Should feel. myself constrained and do 
feel myself ccnstrained to follow those 
eminent Judges unless it can be shown 
that there is either something on the 
facts to distinguish this case from that 
orthat there is & material variation in the 
language respectively of the Indian and 
the corresponding English section. 1 say 
advisedly material because Indian draftsman 
for some reasons are always making little 
changes of language which do not mean 
anything at all vital to the true construc- 
tion of the Act. With regard to the facts I 
am unable to see that anybody could argue 
that there is the slightest distinction 
between the relation of Massey & Co. Ltd. 
hereto the Madras Engineering Work and 
the relation between the Scottish Shire 
Line Limited and the Elderslie Steamship 
Co., Ltd. of the Scottish case. 

The only other question is, can we 
find any difference between the language 
of the Indian Act with ‘which we are 
concerned and the language of the 
Finance Act, 1907, on which the Scottish 
case was a decision? I am not going 
to read the two. sections at length. It 
is sufficient to say that I have scrutinised 
them very carefully with the aid of 
Counsel and that I am quite clearly of 
opinion thatthere is no material difference 
in the lenguage and that, whatever was 
intended to be effected, the scope of the 
Indian Act is absolutely the same as that of 
the English Act. l am, therefore, of 
“opinion that this case is quite indistinguish- 
able from the Scottish case and that the 
feasoning of the learned Judges there 
apply directly to our case.” One considera- 
tion to which I am referring is put forward 


(1) 6 Tax. Cas. 91. 
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in Lord Guthrie's judgment at p&ge 100*. 
What he says is this: 

“Tt appears to me that the argument of 
the Surveyor of Taxes has neither pro- 
bability nor equity in its favour, because 
he proposes to treat the appellant company 
as identical with or as the successors of the 
Eldersile Steamship Oo., Ltd. (called the 
old Qompany in the’ case) for one revenue 
purpose, and neither as identical with nor 
as the successors of the old company for 
another and not remotely related revenue 
purpose. " è 

Similar passages are tobe found in the 
other two learned Judges’ judgments. 
That to my mind is precisely what the 
Income Tax Officer is trying to do in this 
case and for the reasons given by the 
Scottish Court, I decline to accede to that 
course being adopted. The answer, there- 
fore, to the first question isin the affirma- 
tive; the answer to the second is that the 
calculation must be made on the original 
cost to the Madras Engineering Works and 
not on the value at which the buildings, 
machinery etc. were taken over by Massey 
& Oo. The answer to the third is in the 
negative. 

The Crown will pay Rs. 250 costs to the 
assessees and refund Rs. 100. 

Odgers, J.—I agree: 

Beasley, J.—1 agree. 


V.N V. Order accordingly. 
*Page of 6 Tax, Oas.—[Ed.] 
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. 
Although the annulment of an adjudication puts 


an end to the insolvent’s state of insolvency, it does 
not in cases such as are contemplated by s. 37 of 
the Provincial Insolvency Act, where the Couft 
still retains control of the insolvent’s assets, put 
an end to'the insolvencye proceedings within the 
meaning of s. 28 of the Act. [p, 819, col, 1] 
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schedule are bound by a composition which has been 
approved by the Courtand must come in on foot of 
itand cannot have any remedy de hors the,insolvenoy 
proceedings. [ibid] 

In such a case any creditor is entitled, unless the 
Court thinks his application is unduly delayed, to 
prove his debt at any time before the final dividend 

as been paid, and will, when he proves his debt, 
be entitled on foot of the composition to have his 
name added to those already in the scheme Schedule 
under s.39and get his dividend at the scheme rate 
so far as there are still assets available for distri- 
bution. [ibid.] ] 

Per Thiruvenkata  Achariar, J.—An order of 
annulment does not amount to a discharge of the 
insolvent which has the effect of wiping off all the 
debts of the insolvent provable in the insolvency, 
Lp. 83, col. 2.] 
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JUDGMENT. 

Wallace, J.—This appeal is against 
the decision of the District Judge of 
Bellary in an Insolvency matter. The facts 
necessary to be set out are. In I. P. No.9 
of 1921 one Kurugodu Seenappa Chetti 
was adjudged insolvent on 26th October, 
1921. On 22nd December, 1925, & composi- 
tion scheme in which all creditore named 
in the I. P, were to be paid at 4 annas in 
the rupee, was approved by the Court and 
the adjudication was annulled. The scheme 
was based on asurety bond given by the 
present appellant, the effect of which will 
be considered later, By that date 16 out 
of 36 creditors named in the I. P. had 
proved their debts and wtre included in the 
scheme schedule. The present respondent 
was one of those who had not then proved 
his debt. The surety undertook to pay the 
creditors named in the schqme schedule 
the four.annas dividend provided by the 
scheme, and also to pay into Court such 


"sums as the Court ordered to be paid to 


such creditors as the Court hereafter 
brought on to the scheme schedule. In 
consideration of his surety bond the assets 
of the irfsolvent were handed over to.the 
appellant. On 20th December, 1926, - the 
present respondent, whose name appears 
in the original insolvency petition schedule, 
applied to be allowed to prove his debt on 
foot ofthe composition scheme, to be in- 
cluded among the scheme schedule credi- 
tors and to be given a dividend thereon 
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at 4 annas in ‘the rupee.. The District 
Judgeé: found’ that notice of the scheme 
had not? been’ served upon him, allowed 
‘him to prove his debt, ordered .his namé 
to be included in: the scheme schedule, . 
and «directed the surety, the appellant to 
pay. him his: four annas dividend. The 
appellant appeals. His main contentjons. 
are that. it.is contrary -to law for the Court 
to-allow. a creditor-to prove his debt after 
the, adjudication has. been annulled in 
consequence of a_composition scheme, that 
with the annulment the insolvency. pro- 
ceedings: came-to an end -and, thereigre,. 
the Oourtis no longer functioning as” an- 
Ingolvency Court and that the créditors’ 
only remedy is under. the ‘ordinary law, 
the insolvent being no longer entitled to 
the protection of the Insolvency Court. . 
Each of these contentions is-open to attack 
and will be dealt with in detail. ] 

I wil first, however, deal with.a con- 
tention advanced on behalf of the respond- 
ent that, apart from these points of law 
the contract between the appellant and 
the-Court embodied in his surety bond is 
an absolute answer to the appellant. 
Under that bond, which was executed on 
80th November, 1925, the surety bound. 
himself to pay to the District Judge a 
sum in all of Rs, 8,479-11 6 and undertook 
to pay or deposit into Court within two 
months the dividend amount in the scheme 
schedule allotted to the creditors named . 
therein and further ‘ to pay into Court 
when ordered such sums as may hereafter 
be ordered by the Court to be paid to such 
creditors as may be ordered to be included 
in theschedule". The principal sum secured 
under the bond is exactly one-fourth, 4 
annas in the rupes, of the sum total of the 
debts shown in the insolvency petition 
schedule, The total dividend which was 
due to the 16 creditors who had. baen 
already placed on the schem& schedule on 
9znd December, 1925, at the rate of 4 annas 
in the rupee amounted to Rs. 3,741-1 2, 80 . 
that the surety was making himself re- e 
sponsible beyond that sum for a further 
sum ofabout Rs. 4,700; Itis clear, there- 
fore, that the scheme approved by the 
Oourt provided for each creditor in the 
insolvency petition schedule being paid 4 
apnas in the rupee if his debt was proved 
to'the satisfaction of the Court. Thus 
both the Courts and the bond contemplated 
that creditors who had not yet come on 
--the scheme schedule might be allowed to 
come on hereafter, that is, might be allow- 
ed to prove their debt for the purpose of 
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being paid the ‘approved dividends of 4. 
annas in the rupee. u 
. Now it is contended for the respondent 
inasmuch .as ` the Court has 
now ordered the respondent’s name to 
be put on the schedule it is not open 
to the appellant to contest ‘that order | 
since under the terms of his bond he has- ` 
to pay whatever sums the Court may onder . 
up to the limit of Rs. 8/479. I do not, 
accept this contention so broadly stated. 
It is obvious, for example, that the bond ‘ 
implies, though it does tot state, that the -. 
limit of the surety's obligations was not 
so much the lump eum of Rs. 8,479, as 
the payment ofa four annas dividend to each ': 
of the creditors in the original insolvency `» 
petition schedule, and that if the Court, 
had ordered him to pay to some creditor ^ 
nét on that schedule, the spirit if not ihe 
of the bond would have broken. 
In such a case it would be open, in my 
opinion, for the surety to plead that the 
action of the Court was contrary to the ` 
contract. It also appears to me implicit - 
in the contract that the inclusion of other 
ereditors in the scheme schedule by the- 
Gourt shall be in accordance with law. It- 
cannot be supposed that the parties con- 
tracted with the idea that one party or 
the other would not conform to the Jaw. 
It appears to me, therefore, that it isopen . 
to-the appellant to take.up the. position, 
that the inclusion of this creditor-in the 
scheme schedule and the consequent order 
of the Court that the appellant shall pay 
him a dividend are contrary to law and, 
should beannulled. I, therefore, proceed 
to consider the legality ot the Judge's 
order. etus - 

The appellant contends that after the 
adjudication has been annulled the Court - 
cannot allow proof of debt by a creditor. 
He would, therefore, limit the word. 
"hereafter" in the bond to “before the 
date of annulment of adjudication.” Now, . 
isit a corpect proposition of law that after. 
the annulment ofen adjudication no proof 
of debt can be allowed. The appellant. - 
argues generally that annulment of adjudi- - 
cation. ipso facto puts an end to the insol- - 
yeney. This proposition hgs to be examin- 
ed. But before proceeding “to do so.I ‘wish , 
&o enter a caveat against my ruling - in. 
Alamelu Ammal v. Venkatarama. Iyer (1), i 
being regarded as laying down in broad 
térms that the annulment of an -adjudica 
i | Cas. 165: 50 M. 977; (1927), M, W. N 
so Da Py 308; 58 Nd L.-J, 422; A. I. R. 1027: 
Mad, 919; 39 M. L.T.4790. ^ — ah Set 
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tion in all cases puts an end to insolvency 
proceedings within the meaning of s. 28 
of the Act V of 1920, Lhave already dealt 
with that matterin my judgment in Ponnu- 
samt Chettiar v. Kaliaperumal Naicker (2). 
There are four sections in the Insolvency 
Act under which annulment of adjudica- 
tion may be ordéred; ss. 35, 36,39 and 43. 
Ap examination of these will show that in 
a ease unders. 36, the state of insolvency 
is obviously not put an end to, nor do the 
insolvency praceedings cease since these 
continue in another Court, 
ss. 35 and 39 the annulment is because the 
debts have been paid, either in full or 
because creditors have accepted part pay- 
ment- in full satisfaction: In the ‘case 
under s. 43, the adjudication is annulled 
Jas a punishment because the debtoy has 
not prosecuted his applicàtion for dis- 
charge. It is clear that in cases under 
88:89 and 39 the state of insolvency ceases 
because the debts have been paid so far as 
the insolvent ‘can ensure hat result and 
in thé case of s. 43 it ceases because the 
debts have not been paid and the debtor 
is to blame for not assisting payment, 
‘Section 43 (2) also clearly implies that the 
debtor's protection has been taken away, 
that heis again putinthe status quo ante 
the insolvency proceedings and heis again 
at the mercy of his creditors. Under s. 43, 
- therefore, the annulment of adjudication is 
evidently intended to put an end to the 
insolvency proceedings as a whole, Sec- 
tions 35 and 39 do not contain any pro- 
vision similar to s. 43 (2) and clearly the 
annulment of adjudication under those 
sections is not by way .of punishment. 
Therefore, when the adjudication is annull- 
e ed becausé he has paid his debts so far as 
“he can, it appears to me the intention of 
the Act is that he shall not be put again 
in status quo ante the insolvency at the 
"mercy of his creditors, but that his-creditors, 
those of them at least who are willing to 


come in under the composition scheme, . 


shall be paid in the insolvency. proceediifgs 
. themselyes, and that they shall not be 
“left to collect their debts de hrs the Insol- 
-wercy. Court, -` . f . : 

This involves the corollary that under 
.g, 38 aicomposition -binds all .creditorg in 
the insolvency petition schedule- and -I 
think it is clear that this is s». No doubt 
.8.88 (2) does not have the word éall” 
between the .words “accepted by” and “the 
creditors” but th® meaning is clear, In 


(2) 113 Ind. Qaa. 550. 
52 
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-the English Bankruptcy Act of 1832 and 
1914 and in the Presidency Towns Insol- 
vency ‘Act, s. 30, it is-perfectby clear on 
the wording that the compositionis bind- 
-ing on all creditors mentioned in the 
insolvency petition schedule. I think it is, 
therefore, clear that a composition approv- 
ed by the Court shall be deemed to be 
accepted by all sueh creditors; that is, 
the Insolvency Court, by accepting the 
composition, has provided. forthe payment 
of all such eréditors in the insolvency 
proceedings themselves, and no such eredi- 
etor can, after the Court's approval of such 
a composition, proceed independently 
‘against the insolvent. The appellant’s 
main contention necessarily involves that 
whén an adjudication has been. annulled 
under s. 39 the insolvent may be arrested at 
once by.any creditor-who is not already in 
the scheme schedule. : 

No Court can reasonably accept such a 
position, namely, that the approval by the 
Court of a composition by the insolvent 
immediately lays -himopen to arrest at 
a time when he has put all his property 
at the disposal of-his creditors.since it has 
all been handéd over to the trustee under 
the composition, and when he is, therefore, 
unable to satisfy, any debt and must go 
to Jail. Under this theory, by accepting 
.& composition a debtor practically closes 
the Jail doors upon himself. This cannot 
be the insolyency law and the fallacy, in 

.the argument is that any creditor men- 
tioned in the insolvency petition has, 
whena composition has been approved, 
“any remedy de hors the insolvency, His 
remedy is to come in on foot of the com- 
position. which is deemed to be duly. 
accepted by wall sugh” creditors and to 
prove his right to the approved dividend. 
For that purpose: the insolvency proceed- 
ings mustobviously continue and they Co 
continue.* The Court is still bound to 
see that the composition ig carried, out—see 
for example, s. 40—and ‘may even annul 
it. The position, therefore, is that while 
the annulment under a composition puts 
an end to the.insolvent's state of insol- 
vency, it does nót?put an end to the in- 
solveecy proceedings and. the insolvent is 
thus protected from ` arrest by any creditor 
whoisnot in the insolvency petition list, 
by force of a. 280f the Act, which enacts 
that a creditor shall not have any remedy 
against the insolvent while the insolvency 
proceedings are pending without leave of 


the Court. - eo. 
` One case in the Lahore High Court, 
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reported as Ram Sarup v. Khalil-ul- 
Rahman (3)and confirmed on appeal in 
Khalil-ul-Rahman v. Ram Sarup (4) has 
beencited for the contention that all 
creditors are not bound by the composi- 
tion. In that case the creditor had taken 
no notice of the insolvency preceedings at 
alland had refused to prove his dept 
therein, It was held that he was not bound 
by the composition’: and could have his 
remedy de hors the insolvency. If that 
case is an authority for the position that 
the approval by the Oourt of a composition 
tpso facto puts the insolvent at the mercy 
of any creditor who refused to come in, 
I must express disagreement with it for 
reasons already given. 

Nolimit of time appears to have*been 
fixed in the Act within which the creditor 
may come in and prove. The appellant 

` argues that he must prove before the 
annulment of adjudication because the 
insolvency proceedings must be considered 
to have terminated then. That argument 
has been dealt with. The appellant argues 
further that as s, 39 says the schedule 
has to be framed in accordance with the 
provisions of s, 33, and ass. 33 fixes the 
discharge as the terminus ad quem for 
tender of proof of debts, and as the 
annulment of adjudication in this case 
amounts to a discharge, therefore, no proof 
can be tendered after the annulment. 
The fallacy here,I think, is in applying 
s. 33 (3) toa case to which it was not in- 
tended toapply. There is here in my view 
no discharge. The date of application for 
a discharge is ordinarily fixed by the order 
of adjudication. If that order is annulled 
the necessity for applying for discharge 
must also be annulled. That this must 
be so appears from a consideration of s. 43. 


One cannot hold that an insolvent whose: 


adjudication had been anuulled because he 
had not applied within the time fixed for 
ee had still by force of the original 
order of adjudication to apply within the 
time fixed for his discharge. Itis absurd 
to contend thatin spiteofthe annulment 
hestillhas to apply for a discharge when 
that period has passed and he is being 
punished for not applying within it. 
Support for this view is also found in s. 40, 
. under which a re-adjudication may be 
made if the Court thinks fit. Such re- 
adjudication would be unnecessary if 


(3) 87 Ind. Cas 348; 26 P.L. R. 117; A. I. R. 1925 
Lah. 376; 7 Lah. L. J, 158 


(4) 95 Ind. Cas, 201; 8 Lah. L. J. 286; A, F. R. 1926 
Lah, 489; 27 P, L, R. 588, 


KAMIREDDI TIMMAPPA V, DEVASI HARPAL, 


J 118 I; C. 1929 
the insolvent had still to be discharged. 


- À case reported as Ex parte Clark, In re 


Clark (5) has been cited in support of the 
contention that even after an annulment 
of adjudication by a composition there 
must be an order of discharge, That case 
was with reference tos. 18 of the English 
Bankruptcy Act of 1833,° which is mugh 
more comprehensive in its terms than eurs. 
I do notthink it necessary to discuss it 
here for it really does not assist the appel- 
lant. Ifan order of discharge is still 
required, then the creditor can under 
s. 33 (3) still prove his debt, Even if 
Ex parte Clark, In re Clark (5) has to be 80 
interpreted it seems hardly in conformity 
with In re Keet, Ex parte Official Receiver 
(6) where Stirling, J., interprets an annul- 
ment of adjudication in the following way, 
that isto say, “wipes out the bankruptcy 
altogether and puts the bankruptin the 
same position as if there had been no ad- 
judication” at page 676*. Even if the view of 
Page, J., in In ve Krishna Kishore Adhicary 
(7) be accepted, namely, that “the accept- 
ance ofa scheme operates as a conditional 
discharge,” it would make no difference 
here since the debt could be proved at any 
period before the final discharge. How- 
ever, in my view, s. 33 (3), for reasons I 
have given, does not apply to the case of 
an annulment of an adjudication by force - 
of a composition. The general principles _ 
of the insolvency law then apply to de- 

termine the limit of time within which 

the creditor may prove his debt. These 

are enumerated by Mellish, L. J , 50 long 

ago as 1872 in In re General Rolling Stock 

Co., Joint Stock Discount Co.'s Claim (8) as 

follows at page 650}: ‘Every body who had 

a subsisting claim at the time*of the ad» 
judication is entitled to participate in the 

assete," and "as long as the assets remain 
unadministered,he is at liberty to come in 

and prove his claim, not disturbing any: 
former dividend." Reference may also be 

made to Sivasubramania Pillai v. Thee- 
thiappa Pillai (9) a ruling of this Court, 


(5) (1884) 13 Q. B. D. 426; 53 L. J. Oh. 1062; 51 
L. T. 584; 32 W.9R. 775; 1 Morrell 143. ; 

(6) (1805) 2 K. B. 666; 74 L. J. K. B. 694; 54 W. 
R. 20; 93 L. T. 259; 21 T. L. R. "615; 12 Manson 
235 


(Q 105 Ind. Cas, 90; 54 C: 650; A. I: R. 1928 
Cal. 21 


(8) (1872) 7 Ch. A. 646; 41 L. J. Ch. 732; 27 L.T. 
88; 90 W.R. 76. 

(9)*5 Ind. Cas. 572; 45 M. L. J.«166; 18 L. W. 
636: (1923) M. W. N. 895; A.I. R. 1924 Mad. 163; 
47 M. 120, e 

“Page of (1905) 2 K. B.Ed] 

{Page of (1872) 7 Ch, A.—[Ed.] 
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ind the cases cited therein. There it was 
held that even after discharge in some cases 
debts may be proved. 

I think, therefore, the correct view of 
the positionis that although the annul- 
ment of adjudication puts an end to the 
insolvent's state of insolvency, it does 
not, in cases such as are contemplated by 
8.3% where the Court still retains control 
of the insolvent's assets, put an end to 
the insolvency proceedings within the 
meaning of s, 28, that all creditors named 
in theinsolvency petition schedule are 
bound by a composition which has been 
approved by the Court and must come in 
on foot of it and cannot have any remedy 
de hors the insolvency proceedings, and 
that any creditor is entitled, unlese the 
Court thinks bis application is unduly 
delayed, to prove his debt at any time 
before the final dividend bae been paid, . 
and will when he proves his debt be 
entitled on foot of the composition to 
have his name added to those already in 
the scheme schedule unders.29 and get 
his dividend at the scheme rate so far as 
there are still assets available for distribu- 
tion. Reference may be made in this 
connection to the ruling in  Sivasubra- 
mania Pillai v. Theethiappa Pillai (9) and 
to the general principles enunciated iu a 
decision of this Court in Govindas Chatur- 
bhujdas v. Ramadoss (10) on the analogous 
provisions in the Presidency Towns Insol- 
vency Act (III of 1919). 

Now in the present case, as noted, the 
creditor was in the insolvency petition 
schedule and his debt was taken into the 
reckoning of the amount for which the 
surety gave his bond. He wasnot given 
notice, as he ought to have’ been given 
notice of the proposed composition and, 
therefore, he did not come earlier to prove 
his debt. Buthe is willing to accept the 
composition rate, and he is, as I-have 
shown reasons for holding, entitled to be 
"paid at that rate and to recover from the 
surety according to thé terms of his bond, * 
since there is money still available for 
the purpose. I am, therefore, eof opinion 
that the order of the learned District Judge 
isright and I Would dismiss this appeal 
with. costa. 


e 

. Thiruvenkatachariapb, J.—This 
appeal is preferred against an order of the 
District Court, of Bellary in an inaolveney 
matter In Insolvency Petition No. 9 of 1921 
(10), 90 Ind. Cas. 92; 48€ M. 521; 48 M. L. J, 252; 
en W. N. 148; A. I. R. 1925 Mad. 593; 21 L, 
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one Karugodu Seenapa was adjudged an 
insolvent. The time fixed for the insolvent’s 
application for discharge wis on his 
application extended from time to time till 
2nd March, 1925. On that date the insol- 
vent filed a petition under s. 38 of the Pro- 
vincial Insolvency Act, 1920, submitting 
far the approval of the Court a proposal for 
a composition in satisfaction of his debts. 
The main terms of the proposal were (1) the 
creditors of the insolvent should accept 
four annas inthe rupee in full satisfaction 
of their debts and forego the balance; (2) 
the amounts payable to the creditors accord- 
ing to the said composition should be paid 
to them by Thimmappa, son of a Kamareddi 
Lingappa, within two months from the 
date ôf the approval by the Oourt of the 
proposal for composition; and upon such 
payment being made the property of the in- 
solvent still undisposed of and the debta 
remaining uncollected by the Receiver 
should be handed over to the said Thim- 
mappa who shall be at liberty tomake good 
the payments made by bim by the sale of 
the properties and coliection of debts so 
handed over to him by the Receiver. The 
insolvent stated in the said application that 
the proposed composition is beneficial to 
the general body of creditors most of whom 
signified their acceptance of the same and 
that the said Thimmappa has with the help 
of the relations of the insolvent come for- 
ward to pay up the liabilities of the insol- 
vent as proposed. Upon this petition notice 
was ordered to all the creditors and after 


.Beveral adjournments the Court on the 22nd 


October, 1925, passed the following order: 
"No creditor has objected to the scheme 
which the Receiver reports is to the great 
advantage of the creditors in general, Y, 
therefore, approve of the scheme. For fram- 
ing schedule and for petitioner to issue 
notices by registered post to all creditors 
who have nof yet proved to prove their debts 
on or before the 21st December, 1925. To 
6th Norember, 1925, for security bond of the 
proposed surety”. The said Thimmappa 
filed this security bond in Court on the 
30th November, 1925, and it was approved 
by the District Judge, on the lst December 
1925. Usder thesaid bond he bound him- 
self to the District Judge of Bellary in the 
sum of Rs. 8,479-11-6, subject to the con- 
ditions stated therein. Those conditions 
are:—(1) that tbe said Thimmappa should 
within two months pay the creditors their 
respective dividend amounts noted in the 
schedule of creditors who have proved their 
debts attached to the order accepting the 
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ordered guch sums as may hereafter be 
‘ordered by the Court to be paid tosuch 
creditors as may be ordered to be included, 
in the schedule. : 

On the 22nd December, 1925, the Court 
finally accepted the proposal and passed an 
order under s.59 embodying the term8 of 
the proposal and annexing thereto a sche- 
'dule of the creditors who had proved their 
debts and also annulling the order of ad- 
judication of the insolvent. 
to the said order compromised only 16 cre- 
ditors who had proved their debts out “of 
the total number of 36 creditors mentioned 
in the insolvent’s schedule. The 16 credi- 
tors were paid theiz dividend amounts ag- 
gregating to Rs. 3,381-11-7 and the proper- 
ties of the insolvent were thereafter handed 
over to the surety Thimmappa as provided 
-in the order accepting the composition. 

On 20th December, 1926, one Devasi 
Harpal who is the 29th creditor in the insol- 
vent’s schedule applied to the Court pray- 
ing that he may be allowed to prove his 
debt and his name be ineluded in the sche- 
dule of creditors attached to the order ap- 
proving the composition. He stated that 
he had no notice of the proposal for com- 
position and that he is prepared to accept 
a'dividend for his decree debt under the 
composition. The learned District Judge 
being of opinion that thiscreditor had not 
been served with notice of the proposal for 
composition allowed him to prove his debt, 
but before passing final orders issued 


notice to: the sureiy Thimmappa to show’ 


cause why the application of this character 
should not be granted. A 

The surety Thimmappa filed a counter 
in which he contènded (1) that the only 
liability which he undertook under his 
security bond was to pay all the creditors 
who proved their debts before the an- 
nulment of adjucieation of the insolvent, 
(2) that by the annulment of adjtidication 
‘the insolvency, proceedings came to a close 
and his security bond was fully discharg- 
ed by his payment to all the creditors in- 
cluded in the schedule, the dividends 
payable to them and (3) that the, petition- 
ing creditor not having been included in 
that schedule is not bound by the composi- 
tion scheme and he may seek his remedy, 
if any, in the ordinary course of law. 

The learned District Judge by his order 
dated 19th Augusi, 1927, overruled thesure- 
iy's objections. He held that the surety 
under the*terms of his bond bound himself 
not only to pay the dividends noted in the 
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composition and (2) pay in Court when ` 


The schedule 


1510.19 , 


schccule attached to the order approving 
the composition, but also such sums 
as he may thereafter be ordered by 
ihe Court to pay to such creditors as 
may be ordered to be included in the said 
‘schedule. He, therefore, ordered the inclu- 
sion of this creditor’s name in the schedule 
and directed the surety to deposit withih a 
month Rs. 542-1-3 being the amount of the 
dividend payable to him under the compo- 
sition scheme. Against this order the surety 
Thimmappa has preferred this appeal. 

The main contentions urged on behalf 
of the appellants are: 

1. That the order passed under s, 39 
annulling the adjudication of the insolvent 
puts ‘an end to his insolvency and the 
Court cannot thereafter allow any creditor 
to*prove his debt as if the insolvency pro- 
ceedings are still pending before it. 

2. That under the terms of the surety 
bond, the appellant undertook to pay only 
those ereidtors whose debts are proved and 
whose names are included in the schedule 
attached to the order made under 8. 39. He 
is not, therefore, liable to be called upon 
to pay the dividend to any creditor whose 
name is not then included in that schedule. 

3. Evenif under the security bond he 
had undertaken to pay the dividend to the 
ereditors not included in the said schedule 
but who may thereafter be allowed 
to prove their debts, such a condition will 
be inoperative in law, a8 the Court after 
annulling the adjudication under s. 39 has 
no jurisdiction to amend the schedule of 
ereditors attached to the order passed un- 
der s. 399and the surety can avail himself of 
that defence. : 

The questions we have to, determine in 
this appeal are whether the above contén- 

tions of the appellant are, to anyiand to what 
extent, well founded. 

First, as regards the extent of the surety's 
obligations under his bond, I have no doubt 
that the view taken by the District Judge 
is correct, Itis quite clear froma perusal 
of the terms of the proposal for a composi- 
tion which was submitted by the insolvent 
for the approval of the Court on 2nd March, 
19%, that the surety Thinemappa was put 
forward as willing to pay all the creditors 
ef the insolvent the dividends they would 
be entitled to under the composition, On 
the date of that petition only some of the 
creditors had proved their debts. The 
Court in its order approving the , composi- 
tion ordered a furthtr notice to issue to the 
creditors who had not proved their debts 
in order that the names of such of them 
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ag prove their debte*may be inmeluded in 
the schedule to be prepared under s. 39. 
At the same time the Court having regard 
evidently to the likelihood of someof the 
creditors not proving their debts within 
the time limited in the said order, wanted 
not to shut them out from the benefits 
of the composition on the ground merely 
. thgt they had not proved their debts within 
the time fixed for the order to be passed 
unders. 39. It was in view of that consi- 
deration that the mdximum amount of the 
surety's liability,was fixed in his bond -at 
Rs. 8,479-11 6 which represents the  divi- 
dends payable to all the creditors in the in- 
Bolvent's schedule at four annas in the 
rupee, and-the conditions of the bond were 
not only that the surety should pay the 
dividends to the creditora mentioned in the 
schedule to the order passed under s., 39, 
within two months’ time from the -date of 
that order, but that he should also pay into 
Court when ordered the dividends which 
are payable to any other creditor whose 
name may thereafter ba included in the 
schedule. In’ the face of this explicit 
undertaking by the surety itis futile to 
contend that he undertook to pay the 
dividend only to those creditors who prove 
their debts before the order accepting the 
composition and annulling the adjudica- 
tion is passed under s. 39 and whose names 
. are included in the schedule annexed to 
the said order. . 

Itis, however, contended that even if the 
suerty scontention on that point is wrong and 
it must be held that he had also undertaken 
to the Court to pay when ordered the divi- 
dends toother creditors of the insolvent who 
may prove their debts thereafter, that 
undertaking cannot be enforced - because 
the Court has no jurisdiction to entertain 
proof of any debts after ' the insolvancy is 
annulled, and the schedule of creditors 
prepared under 8.39 cannot thereafter be 
amended. It is argued that the annulment 
of the adjudication ofan insolvent under 
s. 39 in consequence of the Court approving 
the composition has thb same effect as his 
absolute discharge as by the annulment the 
debtor ceases to be an insolyent and is, 
therefore, in the same position as if hp had 
been discharged. 
. ` Itisfurther argued that under s. 39 of 

thé Provincial Insolvency Act the comeo- 
sitionapproved.hy.the Court is binding 
only oa’ thé creditors entered in ethe 
schedule ansexed ,to the order annufling 
the adjudication and that, therefore, it is 
open to a creditor not entered in the said: 
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schedule to sesk his remedy against, the: 
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.debtor by independent proceedings. The 


question what is exactly the effect of an an- 
nulment of adjudication ofan sinsolvent 
under s. 39 of the Act turns upon the rele- 
vant provisions of the Act. Under s. 39 
the terms of the composition shall be em- 
bodied in an order of the Court and the 
Ooprtshall frame a schedule in accordance 
with the provisions of s. 33. -The order of 
adjudication shall be annulled and the pro- 
visions of 8. 37 shall apply and.the com- 


.position or scheme shall be binding on all 


the creditors entered in the said schedule ^ 
8e far as relates to . any debts entered 
therein. Section 37 is in these terms: : 
“Where an adjudication is annulled, all. 
sales and dispositions of property and pay- 
ments duly made, and all acts theretofore 
done, by the Court or Raveiver, shall be 
valid; but subject as aforesaid, the property 
of the debtor who: was adjudgad insolvent 
shall vest in such person as the Court may: 
appoint, or, in default of any such appoint- 
ment, shall revert to the debtor to the extent 
of his right or interest therein on such 
(f any) as the Court may, by order in 
writing, declare." . v 
Under the Act annulment of adjudica- 
tion may be madeon various grounds. To 
all such cases the firat part of the above 
section applies and all sales and disposi- 
tions of property which had been made 
prior to the annulment will stand good. 
The latter part of the section deals with 
the particular order which tha Court may. 
pass atthe timeof annulling the adjudica- 
tion, The nature of that order will, of 
courss, depend upon the ground on which’ 
the adjudication is annulled and on the cir- 
cumstances of the particular case. When 
the annulment is ordered in congs- 
quence of the composition being - aesepted 


- by the Court, itis empowered tə pass such 
_order as it may consider necessary 


for 
giving fult effect to the composition ap- 
proved by it. We have, fhereforq, to sea 
what the conditions are which have been 
laid dowa by the Court in its order an- 
nulling the adjudication with regard to ths 
vesting of the debtor's property in this 
case. In order to ascertain those conditions . 
we have to look not only at the term3 of 
the order annulling the ‘adjudication 
which was passed .on 20th Dacamber, 1925, e 
bat we have also to consider the terms of 
the proposal as set out in the insolvant's ap- 
plication put in under s 38 which were ap-. 
proved by the Court by .its previous order 
dated 22nd October, 1925, pursuant to. 
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which the surety bond with the conditions 
already referred to was accepted.and the 
finalorder annulling the adjudicaticn was 
passed on 80th December, 1925. A perusal 
of the said orders and the bond executed 
by the surety clearly shows that on the 
surety paying within two months the divi- 
dends payable to the creditors entered in 
the schedule prepared under s.39 all tke 
properties of the insolvent which according 
to his schedule were worth Rs. 10,545 were 
to be handed over to the surety subject to 
the further obligation expressly undertaken 
‘by him in his bond to pay when ordered by 
the Oourt the dividends which may be paye 
-able to any other creditors who may there- 
aiter be allowed to prove their debts and to 
be entered in the said schedule. The sure- 
ty is empowered to reimburse himself the 
payments made by bim on account of the 
insolvent by the sale of the insolvent's 
properties. It follows that if any residue 
is left after payment of dividends to all the 
creditors as ordered by the Court such 
residue will revert to the debtor. 
words the surety is in the position of a 
trustee to whom all the properties of the 
insolvent are assigned as his undertaking to 
be personally responsible for the payment 
of dividends to all the creditors of the in- 
solvent as ordered by the Court up tothe 
total amount mentioned in his bond, name- 
ly, Rs. 8,479 11-6 and with liberty to recoup 
himself out ofthe insolvent's estate. Those 
are the conditions of the Oourt’s order 
subject to which the annulment was made 
and which are bindingon the surety to 
whom the insolvent’s properties were 
handed over subject to thesaid conditions, 
The effect of the order is that though the 
annulment under s. 39 has put an end to 
the status of the debtaras an insolvent the 
Court has still control -over the insolvency 
proceedings for the purpose of giving effect 
to the composition approved by it. For 
that purpose it is competent to thé Court to 
enforce gll the cÓnditions laid down py it 
subject to which the annulment was made, 
That by an annulment under s. 39 the 
Court doesnot cease to have jurisdiction 
over the insolvency proceedings is also 
clear from s. 40 under which it is open to 
the Court to annul the composition or 
scheme and re-adjudge the debtor insol- 
event but without prejudice to the 
validity of any transfer or -payment duly 
made or of any thing duly done under or in 
pursuance of the composition or scheme, 
: It is argued for the appellant that under 
8;.39 the composition is binding only on the 
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.the entire body of creditors. 
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creditors whose names ‘are entered.in the 
schedule annexed to theorder of annulment 
andthat the other creditors have their 
ordinary remedies against him as he is no 
longer an insolvent and that, therefore, the 
composition is fully worked out when the 
schedule creditors are paid their dividends 
and thereupon the surety's obligation 
with reference to the composition also 
comesto an end. It is no dotibt correft to 
say that no creditor can, claim the benefit 
ofthe composition unless and until his 


-name is entered in the schedule, but s. 39 


does not say that the schedule of creditors 
asitstood when the order of annulment 
was passed cannot be amended by the ad- 
dition of the names of other creditors who 
may be allowed to prove their debt after 
that order is made. : 

Unders. 33 (3) any creditor of the insol- 
vent may at.any time before the discharge 
ofthe insolvent tender proof of his debt 
and apply to the Court foran order direct- 
ing his name to be entered in the schedule 
as a creditor in respect of any debt prov- 
able under the Act and not entered in the 
schedule and the Court after passing 
notice to be served on the insolvent 
and the other creditors who have 
proved their debt and hearing their 
objections, if any, shall comply with or 
reject the application. © An order of annul- 
ment does not amount to a discharge of the 
insolvent which has the effect of wiping 
off all the debts of the insolvent 
provable in the insolvency. There is, 


therefore, no reason why a creditor who: 


has not proved his debt when the order 
under s. 39 was passed should not sub- 
sequently be allowedto prove his debt and 
to have his ngme entered in the schedule 
prepared under s. 39 ifhe wants to have 
the benefit of the composition, it being, of 
course, open to the Court to accept or reject 
his application asit thinks fit. So long as 
the assets out of which the composition is 
to be paid are not exhausted, there ia 
no reason why*proof of further debt should 
nót be allowed by the Court especially as 
the Court before approving the composi- 
tion has to be satisfied that the composi- 
tion is«for the benefit of the gegeral body of 
creditors and though accepted only by a 
majority in number and three-fourths in 
vale of those creditors only who have 
proved their debts, it shall be deemed to 
be dyly accepted by the creditors, i. e., by 
The opposite 
view contended for on behalf of the áppel- 
lant, namely, that the Court has no power 
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te amend the schedule prepared Under s. 89 
would lead to the result, viz, that the 
creditors who have not proved their debts 
when that scheduleis prepared either lose 
their rights altogether if they have no 


other remedy asa penalty soto speak for: 


not proving their debts within time, or 
they are at liberty after the annulment to 
proceed against the debtor by suit or 
axechtion  próeeedings to enforce their 
claims against him, he being nolonger an 
insolvent. In support of the latter view the 
ease Khalil-ul-Rehman v. Ram Sarup (4) 
decided by the learned Chief Justice and 
another learned Judge of the Lahore High 
Court is relied on. In that case the learned 
Judges held that when the adjudication of 
an insolvent is annulled under s.39 “a 
creditor who does not choose to ‘take 
advantage of the composition and to 
prove his debts for participation in the 
funds made available under the composition, 
is not bound to do so. He may take his 
chance and recover what proportion of his 
debt he can. in due course of'law. The 
binding force of a compromise is due to 
the law which is embodied in s. 39 and that 
law must be applied subject to allthe re- 
strictions set. forth in  .the section. The 
composition cannot be held to be binding 
except on creditors who caused their debts 
to be entered in theschedule contemplated 
' by the section.” Assuming this decision 
to be correct with reference to the wording 
of s. 39,itis no authority for the proposi- 
tion that a creditor who desires to avail 


himself of the composition cannot apply to. 


the Court to be permitted to prove his debt, 
and to have his name entered in the 
schedule whieh.is the case before us. The 
question whether a creditar who is not 
‘allowed to prove his debt after the order of 
annulment is made has any otherand what 
remedy open to him does not arise in this 
ease. We are, therefore, not called upon 
in the present case to say whether the 
interpretation of s 39 in Khalil-ul- 
Rahman v. Ram ,Sarup* (4) which 
confirmed in appeal adecision to the 
same effect, passed by a Single. Judge 
of the same High Court is @orrect or not. 
If the effect of s. 39 is as stated in 
Khalil-ul- Rahman, v. Ram Surup (4) then 
the annulment of the insolvency of the 
debtor results in giving a free hand to the 
ereditors , not included in the schedule 
prepared under that section who do, not 
wish to aedept the composition and they 
may ‘at once preceed against him, to 


enforce their debts. As all the properties - 
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possessed by the debtor at the date of the 
annulment are under the controlof the 
Insolvency Court for payment of dividends 
due to the scheduled creditore? the other 
ereditors will have in most cases nothing 
more than the future earnings of the debtor 
to look to for payment of their debts and 
any decree they may get can be enforced 
omy against such earnings or any other 
after-acquired property of the debtor or by 
his arrest. The position of the insolvent 
is thus rendered even more precarious than 
it was when he was. adjudged an insolvent 
and much moreharassing if he is liable to be 
atrested for the debts which were provable 
in the insolvency notwithstanding that he 
has parted with all his properties for the 
benefit of his creditors. I, therefore, fully 
share the reluctance expressed by my 
learned brother during the ‘course ofthe 
arguments that: an interpretationofs. 39 


which leads to sucha result should not be, 


accepted as correct unless we are forced to 

it-by the clear language of the section. 
"The question as to the right of an 

unscheduled creditor, to enforce his debt 


by recourse to ordinary remedies against a- 


debtor whose adjudication has been 
annulled under s. 39 does not arise in this 
cáse, but I may observe thatthe views 
taken by thelearned Judges of the Lahore 
High Court seems to be warranted by the 


difference between the wording of:s. 30 of: 


the Provincial Insolvency Act V of 1920 and 
the wording of the corresponding section 
viz, 8. 30 of the Presidency Towns Insol- 
vency Aet III of 1909, Unders. 39 of the 
Provincial Insolvency Act the composition 
or scheme shall be 
crediters entered in the said schedule so far 
as relates to any debt entered therein. But 
under s. 30 of the Presidency Towns Insol- 
vency Act the composition or scheme shall 
be binding on all the creditors so far as 
relates to any debt due to them from the 
insolvent and provable in,insolvency. In 
all other respects the provisions ef ss. 38 
and 39 of the Provincial Insolvency Act 
correspond to the provisions of ss. 28, 29 and 
30 of the Presidency Towns Insolvency Act. 
Under both the Acts notice of the proposal 
of the composition has to be given to all 
the créditors. If the proposal is accepted by 
a majority in number and three-fourths in 
value of all the creditors whose debts are 
proved the same shall be deemed tobe duly 
accepted by the creditors 1.e, all the 
creditors including those who have not 
proved their debts. The difference between 
the two Acts comes in only with regard to 


binding on all the - 
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the statement as to the binding effect of the 
composition approved by the Court. 
Section 30 of the  Presidercy Towns. 
Insolvency Act adopts the language of the 
corresponding section of the English 
Bankruptey Act "acompositionor scheme 
accepted and approved in pursuance of 
this section shall be binding onall the 
creditors so far as relates to any debts due 
to them from the debtor and provable in 
bankruptcy". It will thus be seen that so 
far as the effect of an annulment of 
adjudication in consequence of the Court 
approving the proposal of a composi- 
tion is concerned the Legislature in s. 39 ofe 
the Provincial Insclvency Actnow in force 
merely re enaeted the old s. 27 of the 
repealed Provincial Insolvency Act 
preference to the wording of s. 30 ofthe 
Presidency Towns Insolvency Act, 1909. 
Having regard to this difference inlanguage 
between the two enactments relating to the 
same subject passed by the same Legislature 
I am not prepared to say that Khalil-ul- 
Rahman v. Ram Sarup (4) was wrongly 
decided but at the same time I cannot help 
observing that there does not seem to be 
any sufficient reason for the order of annul- 
ment passed in consequence of the Insol- 
veney Oourt approving the composition 
having different results under the two 
Acts or why the provision in the Presidency 
Towns Insolvency Act on that question 
which seems to me the more appropriate 
one which follows the corresponding 
provision in the English Bankruptcy Act is 
‘less suitable to annulment of adjudications 
under s. 39 ofthe Provineial Insolvency 
Act. - 

For the reasonsstated thecontention of 
the appellant that the action of the Insol- 
vency Oourt in this ease in allowing the 
respondent to prove his debt and including 
his name in the schedule was ultra vives and 
that, therefore, the condition in kis bond 
that he is liable when ordered by the Court 
to pay the diviflends to the creditors who 
may thereafter be included in the schedule 
is unenforceale, cannot be accepted as 
correct. 

In the result this appeal fails and is dis- 
missed with costs, 


Y. N, Y; Appeal dismissed. 
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MAD'RAS HIGH COURT. 
FULL BENCH. 
REFERRED Oase No. 10 or 1927, 
August 2, 1928. 

Present:— Sir Murray Coutts Trotter, KT., 
Chief Justice, Mr. Justice Ramesam 
and Mr. Justice Walsh, 

Tae COLLECTOR or VIZAGAPATAM 

— REFERRING- OFFICER . 
versua : A 
KRISHNA OHANDRA KHARUASUDHA 
PATRAIK AND OTBERS—ÜLAfM- 
PATITIONERS e - 

Tat PRESIDENCY AGENCY DISTRICT 
BOARD, VIZAGAPATAM AND ANOTBER 
—COouNTER-PaTITIONERS—DEOREE- 
HOLDERS AND JUDGMENT-DEBTOR. 


Pd 


Stamp Act (IV of 1889), applicability of, io 
Agency tracts—Award directing partition—Duty 
payabl8@—Scheduled Districts Act (XIV of 1874), 
applicability and scope of. 

The Indian Stamp Act which purports to apply 
to the whole of British India applies to the Agency 
racts . 

Chakrapani v. Varahallamma (1), followed. . 

The objects of the Scheduled Districts Act of 1874 
was to remove doubts regarding the applicability of 
Acts of the Indian Legislature prior to that date and 
they were sought to be removed generally by the 
Laws Local Extent Act and sscondly by Notifications. 
It does not apply to Acts of the Indian Legislature 
passed after that Act. 

Anaward directing partition is an instrument of 
partition and is governed by Art. 45 of the Stamp 
Act the duty payable being the stamp duty as ona 
bond for the amount of the value of a separated 
share or shares of the property, the largest share 
remaining after the property is partitioned, being 
deemed to be thatfrom which the other shares ate 
separated, 

Case stated under s.61 of the Indian 
Stamp Act II of 1899 by the Collector of 
Vizagapatam in his letter R. O. No. 456-26 
G-1, dated the znd March 1987 for declaring 
the Stamp duty payable on an amstamped , 
award fled in E. A. Nos, 83,1l5 and 116 
of 1926 in E.P. No.9 of 1924 in O,S, 
No. 15 of 1923 on the file of the Court of 
the Agency Additional District Judge of 
Vizagapatam. 


Thé Government Pleader, for the Orown. - 


Mr. B. Satyanaragana, for the Re- 

- Spondent. | 
JUDGMENT.—The first question 
arisinge in this reference js whether 


the Indian Stamp Actof 1899 applies 
to the Agency tracts. The Act itself pur-` 
porfs to apply to the whole of British 
India and there is no doubt that ‘British. 
Indi? includes the Agency tracts of 
Vizagapatam District. Sees. 3(7) of the 
General Clauses Act, «X of 1897. ''The: 


` argument before the. Additional District: 
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Jüdge of the Agency seems to°be that 
because there was no Notifieation under 
the Scheduled Districts: Act, XIV of 1874, 
8.3, therefore, the Stamp Act does not 
apply to the Agency tracts. 
argument seems to rest on a misunder- 
standing of the object and scope of the 
Scheduled Districts, Act of 1874. . The, 
object of that Act wasto remove doubts 
regarding the applicability of Acts of the 
Indian Legislature prior to that date and 
they were sought to be removed generally, 
by Laws Local Extent Act:and secondly by 
the Notifications either under s. 3 (a) or 3 
(b) of the Act either declaring certain Acts 
to be in force or declaring certain Acts 
not to be in force. But the Scheduled 
Districts Act does not apply to Acts of 
the Indian Legislature passed afier. that 
Act which are very clear as to the looal 
extent, The practice since 1874 has been 
for an Act to say that the “Act applies 
to the whole of British India or it applies 
to the whole of British India excluding 
the Scheduled Districts as the case may 


be. There are examples of several Acts ` 


in which the Acts are said to apply to the 


whole cf British India excepting the 
Scheduled Districts, for example, - the 
Specific Relief Act, 1877, and the 


Provincial Insolvency Act. In the case of 
the Stamp Act it extends to the whole of 
British India and there is no doubt as to 
its applicability to the Agency tracts. The 
decision in Chakrapani v. Varahalamma (1) 
also makes this point clear. 


The 2nd question arising in this ‘refer- 

` ence is what is the stamp duty payable 
on the award before us. The Stamp- Act, 
s. 2 (15), defines an instrument of partition 
ag including an award directirg a partition, 
The award, therefore, in this case is govern- 
ed by Art. 45 in the Schedule to the Stamp 
Act. The duty payable according to the 


second column of that article is the stamp - 


duty a$ on a.bond for the amount of the 
*value of a separated share op shares of 
the property. Then a*note explains that. 
the largest share remaining after the pro- 
perty is partitioned shall be dgemed to be. 
that from which the other shares are sepa- 


rated. Here he whole’ property Qealt ~ 


with by the award. is divided into four 
shares, one of the shares being in the- pre- 
portion of two to each of the other three 
shares. The largest share after the proper- 
ty is partitioned is this share whiche is 
double the value of the other shares. The 
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But this. 


- been passed. J 
Where a decree provides for the determination of ' 
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value. of the property being Rs. 80,000, the 
value of two-fifths of it which is the property. 
from which the others shares are.deemed: 
to be separated is. Rs, :32,000-&nd the 
stamp duty payable on the award is as on 
a bond for Rs. 48,000 which is the value of 
the separated shares. . 
duty for a bond ‘of Rs. 48,000 is- Rs: 240. 
This we hold, is the proper stamp duty. 
payable on the award; Having regard to the 
uncertainty existing as to the law appli- 


cable to the Agency tracts, we do not think ` 
this is a proper casein which the penalty ` 


ought to be levied. The Court having 
actéd upon this document, it is enough in 
the interests of 


pay the stamp duty itself and to give effect 
to the document, if the document is other- 


wise {ound valid. We make no order as: 


to costs. = : 
V, N. VC Reference answered. 


MADRAS HIGH COURT. 
SigcoNr. Crvin APPEAL No. 1270 oF 1924. 
"March 19, 1923. 
Present:—Mr. Justice Wallace 
and Mr. Justice Tiruvenkata Achariar. 
KANCHUMARTHI LATOHAYYA . 
AND ANOTHER——APPELLANTS 


versus PT 
KAUNTAMUKKLA SURYAPRAKASA | 


RAO*—DeorEs HornpE&.—HESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, r. 
12, 0. XXIII, v. 1(8)—Mesne profits, application for 
ascertainment of, in execution —W ithdrawal, without 
leave, effect of—Subsequent application, whether 
barred. : - 

The withdrawalof the suit or abandonment of the 
claim which has the effect of barring a fresh suit 
can relate, only to withdrawal or abandonment before 
the decree is passed and the rule hes no 
application to suits in which decrees have already 
[p. 828, col. 2 


future mesne profits in execution, the withdrawal, 
without leave of the Oourt, of an application for 
mesne prgfits: in execution 


the same prayer. [ibid] 
Mautina Lamachandra Raju v. Mantipragada 
Brijanga Bahadur (1), relied on. : 


Second appeal against a decree of the 


Court of the Additional Subordinate Judge, - 


justice -to require the 
. claimant who is relying on the award -to 


s does not operate as a . 
.bar to the filing of a subsequent application with . 


Under Art. 15. the : 


Cocanada in Appeal Suit No. 73 of 1923; 


preferred against that of the Jourt of the * 


M 
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District Munsif, Peddapuram, in E. P. 
d of 1922, in Original Suit No. 124 of 

Mr. C..Rama Rao, for the Appellants. 

Mr. A. Ramachandra Iyer, for the Res- 
pondents. | 

AM JUDGMENT. ` 

Wallace, J.—The facta necessary for 
the disposal of this second appeal are: 
plaintiffs in O. S. No. 124 of 1917 on the file 
of the District Munsif's Court, Peddapur, 
obtained on Ist September, 1919 a decree for 
possession of § items of land and for past 
mesne profits for two years on all the items 
jointly at Rs. 280a year. The decree let 
future mesne profits to be 'determined in 
execution. 

Against this decree the defendants ap- 
pealed. The Appellate Court ox 30th 
April, 1920, struck out item No. 8 from the 
decree and as,in consequence of that, the 
matter of mesne profits required re-adjust- 

ment, it directed that the plaintiff could by 
a petition apply for ascertainment of the 
mesne profits over 7 items. An appeal to 
the High Conrt was dismissed on 25th 
April, 1923. Meantime, in 1922, the plaintiff 
had applied tothe. trial Court. by way of 
execution petition —E, P. No. 275 of 1921, for 
ascertainment of future mesne profits, 
having already for the past mesne profits 
withdrawn a sum of Rs. 560 deposited by 
defendants Nos.1 and 2. This execution 
petition was withdrawn by him on 6th 
March, 1922. Fourteen days later he put 
in a second execution petition asking for 
the ascertainment not only of future mesne 
profits but also for a re ascertainment of 
past mesne profits on the ground that the 
lower Appellate Court's decree bad re- 
opened the whole matter of mesne profite. 
The trial Court awarged mesne profits past 
and future ata uniform rate of Rs.700a 
year. The lower Appellate Court reduced the 
figure to Rs. 475 for past mesne profits and 

: Rs. 500 for future mesne profits. Defend- 
ants Nog. 1 and* 2 have appealed against 
this to us: . 

“Ag thelower Appellate Court had omit- 
ted to deal with certain legal objections 
taken before it by the appellants, this Court 
remanded the second appeal for a finding 
on these points. 
finding we have heard the appeal. z 

. The first point taken. by the appellants 

is that the plaintiffs withdrawal of his 
execution petition on 6th March, 1922, is 
tantamount to an abandonment of his claim 
for mesne profits, The argument is this. 
Since the asceytainment of the mesne pro- 


The , 


On the submissior of the- 


KANOHUMRTEI LATOHAYYA V. KAUNTAMUKKLA BURYAPRAKASA RAO, 115 1. C, 1929 
LA BUI 


fits was sflla proceeding in the suit the 
original decree ofthe District Munsif was 
of the nature of a preliminary decree, the: 
execution petition was, therefore, not real- 
ly an execution petition, as of course it was 
not, but was of the nature of an applica- 
tion for final decree, and to such applica- 
tion O. XX HI, r. 1 (3) would apply. Since 
the plaintiffs did not get leave of the Oourt 
to withdraw his application’ he is Warred 
from putting in afreshone. Asat present: 
advised, I think that itis sufficient to say 
that O, XXIII, r.1(3) does not apply. It 
ia intended no doubt to. apply to a case 
where a suit or part of a suit claim is with- 
drawn, but it doesnot in terms apply to 
an application for final decree. What is 
thereby barred is afresh suit not a fresh 
application. Here, in any case, a fresh suit 
is barred by the existence of the prelimi- 
nary decree. I am not prepared to extend the 
application of that rule to a mere application 
for final decree. No authority for that pro- 
position has been cited, while the ruling in 
Mautina Ramachandra Raju v. Mautipra- 
gada Bajanga Bahadur (1) is authority to 
the contrary, 


Thenext pointhas more substance. Itis ` 
that the lower Appellate Court had -no 
power to increase the award for past mesne 
profits beyond the figure given in the 
decree of lst September, 1919, namely, . 
Rs. 280a year. This seems to me obvious. 
The plaintiff had not appealed against that 
figure, and it was, therefore, final against 
him. It was notopen tothe lower Appellate 
Oourt in its appeal against that decree to 
increase that figure, and, therefore, it was 
not opentoit todirect the trial Court to 
re open that matter in the direction of an 
increase, Nore when the judgment of the, 
lower Appellate Court, dated 30th April, 
1920, is perused, does it afford any ground 
for supposing that it did so allow the trial 
Court scope to increase the figure. It re- 
opened the matter of the past mesne nrofits 
merely in order to adjust the decreed figure ' 
hecause that figure had been calculated on 
8 items jointlyfrom which the lower Ap- 
pellate Court had struck out~ one. What 
the trial Coürt, therefore, had power to 
determine was only how meuch of the 
Rs. 280 was to be disallowed as arising 
from the item atruek out. Both the lower 
Courts in their decision now under appeal 
errad in increasing that figure. -It had on 
the eontrary to be reduced by the amount 
of mesne profits attributable to the item 

(1) 79 Ind, Cas. 635; 46 M.fL. J. 46; 19 L, W. 69; 
(1924) M. W.N, 115; A. L R, 1924 Mad, 473. |. 
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struck out. That error now falls to be cor- 
rected, : | 

As thelower Courts have not calculated 
the figure on that footing and it is not 
worthwhile spending further time in again 
remandingthe case,since what we really 
want is the proportion of the mesne pro- 
fits on item No. 8 in what is -nowa purely 
arbitrary figure of Rs. 280, I think it best 
to deside that proportion upon the figures 


put forward by the plaintiff himself in his 


execution petition. ‘There he estimates the 
mesne profits from items Nos. lto8 at 
Rs. 1,000 per year and from item No. 8 alone 
at Rs. 150 per year, thatis, the proportion of 
item No. 8 to the rest is Rs. 150 to Rs. &50. 
Dividing the figure of Rs. 280 in that 
proportion we get Rs. 42 as the pro- 
portion attributable to item No. 8, and 
that figure we adopt. Thus, the plaintiff 
having withdrawn the whole Rs, 560 has 
withdrawn twice Rs, 42—Rs, 84—in excess 
on past mesne profits. That amount may now 
ba credited towards the future mesne pro- 
fits, butthe defendants Nos.1 and 2 will 
be entitled to interest on this sum of 
Rs. 84at 6 per cent. from the date of the 
withdrawal of the Rs. 560 by the plaintiff 
till 16th July, 1923, the date of the plaint- 
iff's application for ascertainment of future 


-mesne profits. They are entitled also to 


interest at 6 per cent. on a sum of 


: Rs. 158, that is, Re. 266 4-0—Rs.103-4-0 


. (gee para. 9 of the learned Judge's findings) 


from the date of the withdrawal of the sum 
of Rs. 266-4-0 until 16th June 1923. The 
amount payable by appellants will be cal- 
culated on the above footing and arevised 
decree passed in accordance therewith, 
In this second appeal proceedings each 
party will bear his own costs in all Courts. 
*‘Thiruvenkata Achariar, J.—1 have 
had the advantage of perusing the judg- 
ment of my learned brother. I agree 
with his conclusions on the points urged 
before us, but I wish to add afew words 
on the main contention of the appellants, 
viz , that the plaintiff's presené application 
for the ascertainment of the mesne profits 
decreed to him should be dismissed on 
the ground of his having withdrawn his 
previous application (Execution  Pejition 
No. 275 of 1971), in which he had prayed 
for the same relief. The present applica- 
tion was also put in as an application for 
fhe execution of the decree, but it was 
treated by both the lower Courts, andein 
myopinion rightly, as an application for 
‘an enquiry as tę mesne profits under 
1.(b)and (c)of O. XXL r, 12- and for & 
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final decree being passed for such mesne 
profits in accordance with the result of sich 
an inquiry. It is argued that the with- 
drawal of the previous applicatioa by the 
plaintiff which was also put in for the 
ascertainment of the said mesne profits 
amounts to an abandonment of the claim 
to mesne profits within the meaning of 
O. XXIII, r. 1 (1) and as such abandoment 
of the claim was made without obtaining 
the permission of the Court granting him 
liberty to file a fresh suitor an applica- 
tion in respect of the. same subject-matter, 
heis precluded from seeking for the same 
rejief in a subsequent application. The 
order of the Court merely records the 
withdrawal of the petition and 
directs the petitioner to pay the 
respondent's costs. What was withdrawn 
was an application which purported 
to be for the ascertainment of mesne 
profits awarded by the decree and for 
attachment and sale of the defendants’ 
moveables for realizing the amount so 
ascertained. The application, in so far as 
it purported to be for the execution of - 
the decree, was misconceived as the proper 
relief which the plaintiff should have 
asked for was to ascertain the amount of 
mesne profits and pass a final decree under 
O.XX,r. 12. Itis only after the final 
decree is passed that it becomes execut- 
able, but the mistaken procedure adopted 
by the plaintiff is clearly traceable to the 
express direction “given in the decree of 
the first Court that the amount of mesne 
profits be determined in execution. In 
giving such a direction the District 
Munsif overlooked that, under the present 
Code, the amount of mesne profits as to 
which’ a preliminary decree has been 


passed must be determined by the decree - 


itself and cannot be relegated to be deter- 
mined in execution of the decree asit 
could be under the old. Code. The decree 
of the Appellate Court also gave a similar 
direction though not so explicitly as that of 
the first Oourt, that the plaintiff' should 
apply by petition for the ascertainment 
of the mesne profits on the items decreed 
to him. It was only after the appellate 
decree that the plaintiff putin Execution 
Petition No. 275 of 1921 the withdrawal of 
which isrelied on by the appellants as a 
bar to his subsequent application (Execu- 
tion Petition No 157 of 1922). In that 
application the prayer was for the ascertain- 
ment of future mesne profite for three years 
1918-19-20. There was no prayer for 
the ascertainment of past mesne.profits:and 


been rightly .. made. 
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the plaintiff alleged that he had ap- 
propriated . towards such profits and costs 
two sams of Rs. 500 and Rs. 266-4 5 which 
had beenealready realised from the defend- 
ants in execution of the decree. The 
defendants (appellants) objected to that 
petition on the ground that the plaintiff 
should also apply for the determination 
of the amount of past mesne profits as one 
of the items decreed by the first Court 
was disallowed by the Appellate Court. 
They also contested the plaintiff's right to 
appropriate the amount already deposited 
into Court which they said was deposited: 
merely for obtaining stay of execution of the 
decree before the amount of mesne profits, 
past and.future, payable according to the 
decree of the Appellate Court is ascertain- 
ed. But they raised no objection to the 
maintainability of application as one made 
for the execution of the decree. The ap- 
plication was withdrawn ‘as already stated 
and within a fortnight the present applica- 
tion. which related to the ascertainment 
of both past and future mesne profits was 
filed. 

Upon the facts of the case, it can hardly 
be disputed that there was no intention on 
the part of the plaintiff's next friend to 
abandon the claim for mesne profits. The 
eontention ‘which is urged on behalf of the 
appellants amounts to this, that the with- 
drawal of the application amounts in law 
to an abandonment of the claim to mesne 
profits which was comprised in that ap- 
plication. If the application can be viewed 
as one for the execution of the decree as 
it purported to be, thenit is settled law 
that the withdrawal of the application 
will be no bar to a fresh application for 
execution being presented, praying “for the 
same .relief. Order XXII, r. 1 has no ap- 
plication to such a case. See the decision of 
the: Privy Gouncil in Thakur Prasad v. 
Fakir Ullah (2). In this case, the plaintiff, 
if he erred in filing an application for 
execution of tke decree instead of apply- 
ing for the passing of a final decre, erred 
in consequence of an express direction 
given by the Court in the decree. I think, 
therefore, that it would be only just and 
equitable that he should not be penalised 
for. adopting a procedure directed by 
the Court itself; though erroneous and that 
in this case: the withdrawal of the execution 
petition should be given the same effect 
asit would .have if that application had 
In this view, the 


17 A106; M. L. J. 3; 22 I^ A. 44; 6 Sar, P. 


.826 P,Q), 


we 
“(2 
0," 


KANOHUMABTHI LATGHAYYA V. KAUNTAMUKKLA SURYAPRAKASA RAO. 115 I, O. 1999 , 


withdrawal of Execution Petition No. 275 
of 1921 cannot be held to operate asa bar 
to the subsequent application in which 
relief is claimed, both for past and future 
mesne prefits. . 

I may here add that when a decree which 
is passed is either entirely preliminary or 
partly preliminery and further questions re- 
main to be decided not in execution of the 
decree but in the suit itself for passing a 
final decree it would be wellif, when the 
preliminary decree. is passed, the further 
hearing of the suit is adjqurn to a definite 
date for the trial of the remaining ques- 
tions. Ido not overlook that the present 
Oode allows appeals against preliminary 


decrees also and if an appeal is preferred: 


against such a decree the further hearing 
may have to be stayed till the disposal of 
the appeal. 

Apart from the above ground, I am. also 
of opinion that O. XXIII, r. 1 has no applica- 
tion to case like the present in which a dec- 
ree has been passed. The effect of the 
decree is to merge in it the cause of action 
on which the suit is brought and it makes 
no difference whether the decree is entirely 
final or partly final and partly preliminary, 
or entirely preliminary. Whatever may be 
the nature of the decree no fresh suit.can 
be instituted on the same cause of action or 
claim. It follows, therefore, that the with- 


drawal of the suit or abandonment of the. 


claim which has the effect of barring a 
fresh suit can relate only to withdrawal or 
abandonment before the decree is passed 
and that the rule has no application to suits 
in which decrees have already been passed. 
On this question, the decision of Phillips 
and Venkatasubba Rao, JJ., in Mautina 
Ramachandra Raju v.Mautipragada Bri- 
janga Bahaduf(l) is entirely ine point. In the 
case also, as in the present, a preliminary 
decree for mesne profits was passed and the 
plaintiff had previously filed execution peti- 
tions for ascertainment ofthese profits under 
the erroneous impression that that they 
were to be ascertained in execution and those 
petitions were dismitsed either because of 
his laches or because he had not pressed 
those applications, He subsequently filed an 
application under O. X X, r. 12 for the ascer- 
tainment of those profits and, it was held 
that the same was not barred by the orders 
om the previous applications for the execu- 
tion of the decree, : = 

Qn behalf of the respondent, it was urged 
that, even if the withdrawal of the first exe- 
cution petition should be held to amount to 
an abandonment of the minor plaintif's 
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claim for mesne profits, the Court should 
not uphold it asa valid withdrawal so far 
as the minor plaintiff is concerned whose 
interests the Court is bound to-look after 
and if need be protect him against the 


.fraudulent or negligent coundct of the 


‘tion. [p. 


guardain appointed for him by the Court. If it 
were necessary, for the purposes of this case 
to entertain that contention, I would, follow- 
ing the observation of Bashyam Ayyangar J , 
in Dorasami Pillai v. Thungasami Pillai (3), 
be prepared to hold that the minor should 


not be prejudicially affected by the ill-advis- - 


ed act of his guardain, if itamounted to an 
abandonment of his claim in the suit for 
mesne profits. I am of' opinion that the 
Court would be all the more bound in this 
ease to save the minor from the conse- 
quences of his guardian's ill-advised aet as 
the procedure adopted by him, though un- 
warranted in l&w, is traceable to the  direc- 
tion given by the Court itself in its decree. 
On the other points argued before us I 
agree with my learned brother and have 
nothing to add to his observations thereon. 
lalse agree to the order proposed by him 
in this caae. 
Y. N. V. Order accordingly. 
(3) 27 M. 377. i 
MADRAS HIGH. COURT. 
Orvin MISCELLANEOUS APPEaLS Noa. 485. 
oF 1925 AND 288 AND 340 or 1926. 
April 12, 192a. 
Present: —Mr. Justice Ramesam and 
Mr. Justice Jackson. 
RAMPALLI RAMACHANDRUDU— 
APPELLANT 
versus i 
KARRI KRISHNA REDDT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 


"7" lẹ—Mortgage decree-holder giving up eharge— 


Execution as money decree—0. X X XIV, v. 14, whether 
applicable—Assignee of mortgage decree—Considera- 


‘tion for assignment, if can be questioned by judgment- 


debtor. 

Where an assignees of a mortgagee decree seeks to 
execute it, it is not opem to the judgment-debtor to 
raise the question of consideration for the assignntent 
apart from cd that it is a nominal transac- 
,col .. 

. Where a mortgage decree-holder gives up his 
charge under ghe decree and executes it æ if it is 
a mere money” decree, O. XXXIV, r. 14, Civil Proce- 
dure Oode has no application. : , col; .] 

Arumugam Pillai v. Alagappa Chettiar (lẹ fol- 


“lowed. 


Appeal against the orders of the (Jourt 
of the Subardinate Judge, Narasapur,edated 


‘the 20th April, 1925, and passed in O. M. 


P. No. 1171 of 2924 on its file, in O. S. 
No. 27 of 1919 on the file of the Court of 
the Subordinate Judge, Ellore. 


RAMPALLI RAM&OHANDRUDU P. KARAI KRISHNA REDDI, 
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Mr. P. Somasundaram, for the Appellant. 

: Mr. C. Rama Rao, for the Respondent. 

JUDGMENT.—These appeals are 
against orders recognising the respondent 
as assignee of the decreein O.8. No. 27 of 
1919 and allowing attachment and 
sale, That suit was filed ona mort- 
gageand ended in a compromise. No 
part of the original mortgage was reserv- 
ed atthe time of filing of the suit. The 
whole original mcrtgage was merged in 
the decree. The. decree provided that the 
defendanis were to pay a certain amount 
and that it shall be charged on the mort- 
gaged properties. Whether there is a sale 
decree as the first Subordinate Judge has 
thought or-a decree creating a fresh charge 
it-is unnecessary to decide. The objections 
taken tothe application of the respondent 
are: 

1. That the assignment is not genuine, 
not for consideration and made with a 
view to evade the appellant’s- commission. 
There is no evidence on the last point, 
The transfer is provided by a document 
and it is not for the appellant to raise the 
question of consideration apart from say- 
ing it isa nominal transaction which case 
has not been suggested. 

2. Theassignment ought to have been 
made by the Receiver of the Kovvuri 
family litigation. There is no substance 
in this. 

.8. The next objection is that the decree 
is unenforceable because the decree-holder. 
did not get O. S. No. 29 of 1920 withdrawn, 
That suit against the appellant was allowed 
to be dismissed and was not prosecuted. 
There is no failure of consideration under 
the terms of the compromise, 

4, The properties «cannot be sold with 
reference to O. XXXIV, r.14 of the Code 
of Civil Procedure. The respondent gives 
up the charge under the decree and is 
executing it as ifit is a mere money decree. 
He applied for attacment and sale. 
Following Arumugam  Pillayv. Alagappa 
Chettiar (1) we hold that O. XXXIV,r. 14 
does not apply. The old mortgage does 
not exist any more. The rule does not 
apply to a new charge created by the decree 
‘nor $ the execution sought tobe subject 
to the charge. 


All the objections fail. The appeals are 


dismissed with costs in Civi) Miscellaneoug 


Appeal Nos. 485 of 1925 and 340 of 1926, 


4. N. Y. Appeals dismissed, . 
(1) 62 Ind. Cas. 756; 41M. L. J. 160; (1921) M, W. 
N.376; 14. L. W. 331. 
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MADRAS HIGH COURT. 
Seoonp Orvin ApPEAL No. 1433 oF 1925. 

. October 26, 1928. 
Present :—Mr. Justice Venkatasubba Rao 
and Mr. Justice Walsh, 
ALAGARISAMI NAIDU AND OTHERS 
—DEFENDANTS —À PPELLANTS 
versus 
RAMANATHAN CHET TY— PLAINTIFF 
— RESPONDENT. 

Promissory note--Construction—Pro-note, whether in 
favour of minor or guardian—Tests. 

The question whether the payee under a document 
is a minor himself or his guardian must be deter- 
mined on the wording of the note and the intentéon 
of the parties. 

Koyyalamudi Subbanna v. Kaduri Subbarayudu (1), 
followed. 

A promissory note ran as follows:— 

“Promissory note executed to L, son of the senior 
paternal uncle and guardian of minor R...Deducting 
Rs. 300 paid in respect of the promissory note 
exeouted by me to S (a prior guardian) of the said 
R, the amount to be paid by me is Rs. 510. 

"Held, on a construction of the pro-note that the 
payee was the minor and not his guardian. 


` Second appeal against a decree of the 
Oourt of the First Additional Subordinate. 
Judge, Madura, dated the 14th April, 1925, 
in A, S. No. 59of 1924, (A. S. No. 165 of 
1924, District Court, Madura), preferred 
against that of the Court of the Dis- 
trict Munsif, Tirumangalam, dated the 
13th March, 1924, in O, 8. No. 275 of 
1923. 

Messrs. K. V. Krishnaswamy Aiyar and 


T. V. Muthukrishna Iyer, for the Appel- 
lants. 
Messrs. R. Kesava Iyyenger and N. 


Kanjithapadan Iyar, for the Respondent. 
JUDGMENT.—The lower Oourt has 
held that the claim is not barred By limi- 
tation. If the ‘payee under the promissory 
note is the minor pfaintiff, no question of 
limitation arises. The question, therefore, 
is, who isthe payee under the note iu 


question, Lakshman Ohetti the guardian,. 


minor ?... 
as it 


the 
so far* 


or Ramanathan  Ohetty, 
The promissory note, 


is material to the present purpose, runs 


_ thus :— 


“ Promissory note executed on the 14th 
January, 1920, to Lakshman Chetty son of 
the senior paternal uncle of and gwardian 
of minor Ramanathan Chetty Dedueting 
Rs. 300 paid in respect of the promissory 
noté executed by me to Subramanian 
Chetty, guardian of the said Ramanathan 
Chetty...the amount to be paid by me is 


`. Rs. 510 0". . 


Mr. Muthukrishua Iyer, -the appellant's 
learned Advocate, contends that the real 
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payee under this note is Lakshmanan 
Ohetty. The question is,on a fair con- 
struction of this document, in whose 
favour was it executed? Is Lakshman 
Chetty the payee, the words following his 
name being merely descriptive of him, or, 
is the minor the payee, of whom. Laksh- 
manan Ohetty is described as the guar- 
dian ? In Koyyalamudi Subbannav. Keoduri 
Subbarayudu (1) whichis the converse of 
this case, the test to be applied is thus 
stated :— 

“The liability must be determined on 
the wording of the note and in each case 
the question is:—Is the instrument so 
drawn in form as to make the executant 
liable or the principal liable? In other 
words, whois fhe real executant of the 
dogument ? Is the executant in truth the 
principal although the agent's signature 
appears on the bill or is the executant the 


' agent although the principal is named ?" 


"In the present case we are concerned 
with the payee and not with the executant, 
as inthe casecited. But therecan be no 
doubt that the same principle applies. 
What thenis the proper construction of 
the words in the promissory note? In the 
body of the note there is a referenceto a 
prior promissory note executed by the 
defendant in favour of a previous guardian 
of the minor. Ona reading of the whole- 
document, the reasonable conclusion seems 
to be that Lakshmanan Chetty was not 
intended to be the payee but the minor 
plaintiff. In Venkata Subbarayulu .v. Golla 
Gangadu C. R. Pa. Nos. 222 to 221 of 1927, 
a Similar view was taken iu regard to a 
promissory note where the words used in 
describing the payee, closely resemble, the 
words used in* this note. s ° 

Mr. Muthukrishna Iyer relies upon eer- 
tain observations in the case already cited; 
Koyyalamudi Subbanna v. Koduri Subbara- 
yudu (1). The following passage occurs 
in the judgment in that case :— : 

“The words in,the preamble being 
foubtful and there being no ambi- 
guity in regard to the signature, the 
proper view to take is, that any one 
reading the note will reasonably connect 
the word‘ we’ with the nates appearing 
at the bottom ofthe note.” 


The difference between that and the pre- 
sent case is obvious. In that case, what 
was being considered was the liability of. - 
the executant, and in tho present | case we 


ud $399 5. Cas. 805; 50 M. L.J. 125; A, L R. 1926 
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are concerned with the position of the 
payee. Oneof the-elements taken into 
consideration in that case was the manner 
in which the executant signed his name. 
That element is necessarily wanting in the 
present case which relates to the caseof a 
payee and not the case of an executant. 
But, as we have said, we are applying the 
same principle'as was formulated in that 
case. à AE US 

.We do not propose to deal with thecases 
cited to us at thee Bar, as they are not of 
much assistancein constructing the pro- 
missory note under consideration. We are 
satisfied thatthe conclusion of the lower 
Court iscorrect. The second appeal is dis- 
missed with costs, 

Y. N. Y. 


Appeal dismissed. . 


~ MADRAS HIGH COURT. . 

_Orvin Revision Perrrrox. No. 1086 or 1928. 

4 "February 22,1926.  . 

. Present:—Mr: Justice Ramesam, 

In re SUBRAMANIA PILLAI AND OTHERS 
PErITIONERS— DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXII, r. } 

Suit by two legatees for registration on refusal by 

Registrar to register—Death of one legatee—Surviving 

legatees Tight to continue — suit —Representative 

character of suit. . 

Where a Registrar refuses to register a Will and 

a suit is brought by two of the legatees there- 
under for registration of the Wil, it must be 
regarded as having been filed in a representative 
capacity on behalf of all the legatees so- that on the 
death of one of ihe legatees, the other is entitled 
to continue the suit as one of the persons repre- 
sented by the deceased legatee, whether or not as 
to his specific rights under the Will the surviving 
„plaintiff is the legal representative. s 


Petition, under ss. 115 of Aet V-of 1908, 


in we MÊTHU VEBRA YELAN. | 
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Such a suit must be regarded as one filed 
in a representative capacity as, ifthe Will 
is finally registered, all the legates and 
not merely the lst plaintiff will -get the 
benefit, - 

The lst plaintiff then died. The 2nd 
| plaintiff is certainly entitled to continue 
the esuit as one of the persons represented 
by the lst plaintiff. Only in that sense can 
he be the legal representative of the lst 
plaintiff. But as to the specific rights of 
the Ist plaintiff under the Will, he may not 
be the legal repesentative. In fact, the 
defendants Nos. 1 and 3 say they are the 
legal representatives of the lst plaintiff so 
far as his particular rights are concerned. 
This matter is left open. The 2nd plaintiff 

“may be the legal representative only for 
continuing the suit, but at present we 
cannot say he is the legal representative 
in respect of the Ist plaintiff's particular 
right. This is probably what was meant 
by the Subordinate Judge but his 
language is apparently inconsistent. I 
have now made the matter clear. There 
will be no order as to costs. 

Y. N.V. Petition dismissed, 


MADRAS HIGH COURT. 
OBIMINAL Revision OasE No. 24 or 1928. 
(CatminaL Revision Partion No. 20 or 1928.) 

- April 27, 1928. , 
Present: —Mr. Justice Ramesam and 
' Mr. Justice Jackson. ' 
In re MUTHU VEERA VELAN— 
- ACOUSED— PRETITIONER. 

Criminal tridl—Trial by Jury—Possession of stolen 
goods long after alleged dacoity—elecent possession, 
meaning *f—Leaving it to Jury to decide *whether 
possession was recent—Misdirection, 


and 107 of the Governmentof India Actpray-° The question of recent possession of a stolen 


ing the High Court to revise an order of 
the . Court of the Subordinate Judge, 
Tuticorin, dated the 7th March, 1928, ein I. 
A. No. 884 of £927 and 158 of 1928, in O.-S. 
No. 76 of 1927. 

Mr. K. Rajah Iyer, for the Petitioners. 

Mr. K. Desikachari, for the Respondent. 
.. SUDGMENT.—The lst plaintiff. 
'Znd plaintiff were legatees under a Will. 
The Sub-Registrar, and the District 
Registrar refused to register the Will. The 
lst plaintiff filed this suit for registration. 


d 


artiele depends not only onlapse of time but upon 
the nature of the property and the concomitent 
circumstances ofeach particular case, 


Where®an accused person was found to.be in 
possession of goods alleged to have been obtained 
by dacoity after a lapse of 14 months from the 
date of the dacoity and the Judge, in his cherge 
“to the Jury, left it to the Jury to decide whether 
possession wag so recent asto raise a presumption ' 
‘that they were received with the knowledge that 
they were stolen property : ` 

Held, that the Judge should not have left the 
question to the Jury- but should bave said there 
was no evidence of recent possession, : : 


Petition, under ss,- 435 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of Session of the 
Trichinopoly Division, in Oriminal Appeal 
No. 44 of 1927 
that ofthe Court of the Assistant Sessions 
Judge, Trichinopoly, in S. O. No, 49 of 
1927. i NP 

Mr. A. V. Narayanaswami Aiyar for the 

titioner. 
s '"K. N. Ganapathi, for the Public 
Prosecutor, for the Crown. | 
' gUDGMENT.—On the question whe- 
ther the possession ofthe stolen goods by 
the accused is recent, we think there is 
misdirection to the Jury in  para.9 of 
the charge. The learned Assistant Ses- 
sions Judge mentioned that the articles 
were found on 22nd May, 1927, i. e, more 
than 14 months after the offence. He then 
said: “It cannot, therefore, be said that the 
possession of the properties is so recent 
that it may be taken presumed that the 
accused has received the goods by dacoity 
knowing them to be ofsuch.” If he stopped 
there; there may not bs much tocomplain, 
though even then it would have been 
better if he said: "It cannot be said that 
the possession of the goods is recent.” But 
he followed it up by saying “It is for you 
to decide whether the possession is so 
recent.” He then referred to In re Jaim- 
ullabdin (1) where the Sessions Judge 
said: “there is no time limit.” He next 
referred to Seshagiri Aiyar, J.'s opinion 
that a period of 13 months cannot be des- 
cribed. as soon after. This part of his 
charge is misleading. The opinion of 
Seshagiri Aiyar, J., was in disapproval of 
the direction of the Sessions Judge and 
this fact was not brought out by the 
charge. : f 

Moreover, the Assistant Sessions Judge 
has not-pointed òut that the* questión of 
recenf possession depends ‘not only on 
lapse of time but upon the nature of the 
property and the concomitent circum- 
stances of each particular case (vide Wills 
on Oireumstantial Evidence Indian Edition 
pages 117 and 118). The articles con- 
‘cerned in this case were referred tosin para, 
-4 for another purpose but no reference 
to this was made .in para. 9. In this 
particular case. he might have said that 


possession aftera lapse.of fourtéen-months `° 


is no evidence of recent possession at all 


(1) 53 Ind. Oas. 819; 20-Or.-L. `J: 819; 26 M. L. J. 
289; LLL, W. 43, 38M, L, J 489; - 7S - 


preferred . against. 


e the petition witle: costs. 


MUHAMMAD USHOF V. VADLAMANNATY BALA TIRPURASUNQARAM, “115 I. O.1929 


and directed the Jury. to give a verdict of 
acquittal [cf. Rex v.— : i 
. We do not think we should order re-trial 
in this: case having regard te the fact 
that the accused has been in prison for 
seven months. f : 
We set aside the conviction and direct 
that the petitioner be set at liberty. . 


V. N. V. ! Conviction set aside, 
(2) (1826) 2 Car, & P. 459; 172 E, R. 207. i 
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MADRAS HIGH COURT. 
Orvin MrsogLLANEOUS Perion No. 4810 
: -: or 1927, - 
November i6, 1923, 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
MUHAMMAD USEOF AN» ANOTRER 
— PETITIONERS 
versus 
VADLAMANNATY BALA TIRPURA- 
SUNDARAM alias SUNDARAMA 
AND OTHERS —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Leave to appeal to Privy Council in forma pauperis, 
application for, whether maintainable. ^ 

No application lies to the.High Court for leave to 
appeal in forma pauperis to His Majesty in Council, 

Amba v. Srinivasa Kamathi (1), followed. ` : 

Petition for leave to appeal to His 
Majesty in Council in forma pauperis 

-against à decree--of the High Oourt. in 
Appeal No. 349 of 1923 (O.S. No. 14 of 
1920 on the file of the Oourt of the Sub- 
ordinate Judge, -Masulipatam, O. S; No. 11 
of 1919 District .Oourt,.Kistna) and also 

- dispense with the cash sécurity of Rs..4,009 
to be furnished by the petitipners.-. . - PE 

Messrs. P, E, Ganapathi Ayyar -. and 
V. Krishna Mohan, for the Petitioners. 

The Government: Pleader and Mr. N. 
Sivaramakrishna Iyer, for the Respondents, 

ORDER.—Follówing the - decision. in 
Amba v. Srinivasa Kamathi (1), we dismisa 

i Moreover the 
petition is on behalf of a whole com- 
munity. It cannot be said that the whole 
community is poor. There must be other 
perons behind the petitiouers and tbis is 
the reason on the facts ofthe case why 
$he petition ought not to be granted. ' 

Memo of costs will follow, — 

Y. N. V, "EN : 

e(1) 47 Ind. Cas. 646; 42 M. 32; 35 M. L. J. 258; 94 

"M. L, T. 207; 8 L. W. 460. 
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.. OUDH CHIEF COURT. 
Secondo Orvin Arruan No. 146 or 1928, 
November 8, 19283. -< 
Present:—Mc, Justice Misra and 
Mr. Justice Pullan. ; 
ABDUL WAHID KHAN AND aNoTHER— 
PLAINTIFF3— APPELLANTS 


; - versus, 
* Sheikh ALI HUSAIN —DEFENDANT— 
bd REsPONDENT, 


Civil Procedure Code,(Act V of 1908), s. 11—Mort- - 
gage—Suit by puisne mortgagee impleading prior. 


mortgagee—Omission, of prior mortgagee to assert his 
claim—Subsequent suit on prior 
judicata. 

Ifa prior mortgagee with a paramount title is 
impleaded ina suit brought by the puisne mort- 


gagee and there is no contest in that suit regarding ` 


the prior mortgage, the right of the prior mortgages 
would not be-lost to him. If,-however, thereis a 
controversy and that controversy is decided against 
him whether by actual decision or in defaults hie 


remedy would be barred and the rule of res judicata . 


would stand in his way in asserting his claim under 
the prior mortgage. (p. 835, col, 2.1 ; 

The question whether there was any controversy 
relating to the prior mortgage and whether that 


controversy resulted in an adjudication expressly or . 


impliedly would, ineach case, depend upon the 
os and circumstances of that case. [p. 36, col 


J ; 
` Radha Kishun v. Khurshed Hossein (1) and Bansi 


Dhar v. Jagmohan Das (2), followed, 

Appeal against a decree of the 
Additional District Judge, Gonda, dated 
the 20th January, 1928, confirming that of 


- the Additional Subordinate Judge, Gonda, 


dated the 12th May, 1927. 

Messrs. Niamatullah and Naimullih, for 
the Appellants, 

Mr. M. Wasim, for the Respondent. 


JUDGMENT.—This 
arising out of a declaratory suit which 
has been dismissed by the two lower 
Courts. a e 
* The facts of the cass are that one!Moham- 
mad Khan was the owner of a 3 annas 
sharein village Bargadhi which constitutes 
a hamlet of a bigger village Obha- 
cbhundahi-Singhahya, mahal Mustahkam 
Pergana Utraula, District Qonda.. This 
share of 3 annas now represents a 6 -annaa 
Share by virtue of partition. Mohammad 
Kaan mortgaged the aforesaid share in 
favour of two persons named Abdul Wahid 


Khan and Bhiku who were the plaintiffs 


before Court” of first instance and the 
appellants before this Oourt. The mortgage 
was a usufructuary mortgage executed on 
the 14th of. November, 1914, for a considera- 


tion of Rs. 5,000. Subsequently on the 19th - 


of May, 1918, Mohammad Khan executed a 
simple mertgagoe-deetl in respect of 2 annas 


share out of thesame property jn fayour of 


og 


==. IUYA 
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is an appeal’ 
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Sheikh Ali Husain the defendant-respondent 
About a month later, that is on-the 17th 
of June 191» Mohammad Khan executed two 
deeds of further charge, one for Rs. 1,100 in 
favour of Abdul Wahid Khan named abovo 
and the other for Rs. 100 in favour of Bhiku 
also named above, Abdul Wahid Khan haa 
died during the pendency of the appeal’ 
aid is now represented by Musammat 
Sandal and others (appellants Nos. lto 5) 
who are his legal representatives. 


On the 10th of April, 1923 Sheikh Ali Husain 
instituted a auit.for sale of the mortgage 
property (2 annas share) in the Court of the 
Subordinate Judge of Gonda on the basis of 
his mortgage-deed dated the lUth of May 
1915.He impleaded Mohammad Khan the 
mortgagor and several other persons as 
defendants in the suit. Two of these 
persons were Abdul Wahid Khan and 
Bhiku who were arrayed as defendants 
Nos. 39, 40, in that suit, They were 
impleaded on the allegation that they 
were subsequent transferees of the pro- 
perty in suit (vide Ex, 2). Abdul Wahid 
Koan and Bhiku did not put in an ap- 


: pearance and the preliminary decree for 


sale was passed ex parte in favour of 
Sheikh Ali Husain on the 25thof October 
1924. The decree was for recovery of 
Rs, 29,469-13-10 by sale of the property 
mortgaged. ` : 


On the 29th of August, 1925, Abdul 
Wahid Khan and Bhiku, the plaintifis of 
the present suit and who were defendants 
Nos. 39 and 40 in the suit for sale brought 
by the respondent, put in an application in 
the Court of the Subordinate Judge of. 
Gonda to the effect that they were mort- 
gagees in possession under the deed dated. 
the 14th of November, 1914, and the two 
deeds of further charge both dated the 17th 
of June, 1925, in regard to the 3 annas share 
against 2 afnas out of which the decree 
forsale had been obtained*by Shejkh Ali 
Husain, and that their lien inrespect of 
the three aforesaid mortgages be declared 
at the time of the sale (vide Ex. 4), The 
parties appeared before the Jourt on the 
29:h of August, 1925. Abdul Wahid Khan 
and B&àiku were present in person with 
Babu Avadh Behari Lal, Pleader;and Sheikh 
Ali Husain, the decree-holder was present 


' through his agent Sheikh 1qbal Husain."On 


behalf of.the decree-holder the deed of 
Rs. 5,000 of 1914. was admitted and na 
objection was raised in respect thereof, 


. But the other two deeds of further charge 


executed ig 1913 were not admitted. There. 
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after a decree absolute for sale was 
‘passed on the 7th of October, 1925. 
Subsequently, another application was 
putin byeAbdul Wahid Khan and Bhiku 
on the 18th of October, 1926, praying for the 
same relief (vide Ex. 6). On the 19th of 
Oetober the Subordinate Judge passed an 
order to the effect that as prior transferees 
they were not necessary parties to the suit” 
brought by Sheikh Ali Husain and if they 
wanted priority in respect of that deed they 
could bring a regular suit for the 
purpose and get the question settled 
(vide Ex. 7), Abdul Wahid Khan and 
Bhiku  thereupen brought the presen 
declaratory suit on ths 27th of November, 
1936, and this is the suit in which the 
present appeal has been filed. The relief 
prayed for by them was to the effect” that 
they had a prior charge under their mort- 
gage dated the 14th of November, 1914, and 
the defendant Sheikh Ali Husain who had 
purchased the two annas share mortgaged 
to him on the 20th of October, 192s, could 
not get possession of the property without 
redeeming thesaid mortgage in favour of 
the plaintiffs. 
. The defendant Sheikh Ali Husain contest- 
ed the suit on the ground that the plaintiffs 
had lost all their rights under the mortgage 
deed dated the 14th of November, 1914, 
since they had not set up those rights in 
the suit brought by the defendant in which 
they had been impleaded as defendants. 
In short, his contention was to the effect 
that the decree for sale obtained by him in 
execution of which he had purchased the 
2 annas share was res judicata between the 
parties so far as the above mortgage was 
concerned, e 


The Additional Subordinate Judge of 
Gonda to whose fil8 the suit had been 
transferred accepted the defence of the 
respondent Sheikh Ali Husain and has by his, 
decree dated the 12th of May, 1927, dismissed , 
the plaintiffs’ suit. The decree passed by 
him ha$ been affirmed by the learned 
Additional District Judge of Gonda by 
his decree dated the 20th of January, 1928. 
‘The plaintiffs have appealed to this 
Court against the decree passed by the 
Courts below dismissing their suit and the 
only .question involved in the case is 
whether the decree for sale obtained by the 
* xespendent bars the plaintiffs appellants 
from claiming tke relief asked for by them 
on the basis of their mortgage dated the 14th 
of November, 1914. | f 

We have heared the parties at great 
length and -have come to. the conclusion 
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that the appeal must“be allowed and we 
now proceed to give our reasons for taking 
that view. 

The latest case decided-by the Privy 
Council on the subject will be found 
reported as Radha Kishun v. Khurshed 
Hossein (1). The facts of that case were 
that one Radha Kishun, the appellant, had 
instituted asuit for recovery of his mort- 
gage money by sale of the property, 
mortgaged on the bagis of a mortgage 
dated the 13th of May, 1892, of which he 
had taken a transfer from «one Bakhtawar 
Mal, the original mortgagee. A portion of 
the property. in suit had been previously 
mortgaged to the defendants by means of | 
a usufructuary mortgage, called zerpeshgi . 
on the 25th of February, 1891, and was then 
subsequently mortgaged to. the. same 
defendants under a simple deed of mort- 
gage dated tho 28th of April, 1894. 

In 1906 a suit was brought by the defend- 
ants for recovery of their money under the 
deed of 1894. In that suit the appellant 
Radha Kishun was also impleaded and the 
decree for sale was passed against him also. 
Radha Kishun, the appellant, then sub- 


‘sequently in' 1907 brought a suit on the 
: basia of his mortgage of 1892 and impleaded 


the mortgagees under the deed of 1894 as 
parties to the said suit. Their defence was 
that the appellant could not obtain a. 
decree-in respect of the property mortgaged ' 
to them since Radh Kishun being a party — 
to the suit of 1206 brought by them had 
never put forward his mortgage of 1892 
as a defence in thecase, and that, therefore, 
the decree passed in their favour in the 
year 1906 operated as-res judicata in their 
favour and in the face of that decree the 
suitof Radh Krishun, the appellant, was not 
maintainable. This defence was accepted’ 
by both the Oourts in India and Radha 
Krishun’s suit was consequently dismissed. ; 
Cn appeal their Lordships of the Privy 
Oouncil took a ‘different view and Sir 
Lawrence Jenkins in delivering the judg- 
ment of the Judicial Committee observed 


_ as follows:— 


“The rule of res judicata is contained im 
8.11 of the Cdde of Civil Procedure, 1908, 
whieh*provides that no Court ghall try any 
suit in which the. matter directly and 
substantially in issue has been directly 
and substantially in issue in a former 
suit, between the same parties litigat- 
ing under the same title in a Court: 

(1) 55 Ind.” Cas. 959; 47 I, A. 11; 47 Ù. 662; 18 A. L, 
J.-401; (1920) M. W. N. 308; 38 M. L. J. 494; 14 L. W. 
$18; 22 Bom, L, R. 557: 28 M. L. T, 425; 250. W, N, 
417 (P, O.). ; 
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competent to try such subsequent suit, and . 
has been heard and finally decided. Had 
this been an exhaustive statement of the 
rule it obviously would not have support- 
edthe plea in the facts of this case, and 
80 reliance has been placed on Explana- 
tion IV, which provides that any matter 
which might and ought to have been 
made ground of defence in such former 
suit shall be deemed to have been direct- 
ly and substantially in issue in such suit. 
The mortgage-deed; of May 13, 1892, it is 
urged might -and ought to have been 
made a ground of defence in the former 
Suit No. 100 of 1906; and by the omission 
_ the present suit is barred. The rule is 
clear; the controversy is narrowed down 
to the question whether the facts invite 
its application. It becomes necessary, 
therefore, to see what was the position 
of Bakhtaur Mull in the former Suit No. 
100 of 1906. It was a suit brought by 
the Sahus to enforce against the mort- 
gagor their mortgage deed of April 24, 
1894. Bakhtaur Mull was joined. as a 
defendant, but whether any or what relief 
was sought against him does not appear”. 


"Bakhtaur Mulls mortgage was prior to- 


that on which the Sahus sued, and its valid- 
ity is now admitted, 


. “The case, therefore, came within the 
terms of s. 96 of the Transfer of Pro- 
perty Act, 1882, which expressly provides 
that where property the sale of which is 
directed is subject to a prior mortgage the 
Court may, with the consent of the prior 
mortgagee, order that the property be 
sold free from the same, giving to such 
prior mortgagee the same interest in thé 

roceeds of , the sale as he had in the 

Moparty sold, The implication of the 
section is that without such consent the 
property could not be so sold. . 


"Bakhtaur Mull’s position, therefore, was 
. that he was prior mortgagee with a para- 
mount claim outside the cohtroversy of, 
the suit unless his mortgage was impugn- 
ed. Consequently to sustain the plea of 
res judicata itis incumbent om the Sahus 
in the cireumsjancesof this case to show 
that they sought in the former suit to 
displace Bakhtaur Mull's prior title and 
postpone it to their own. For this it 
would have been necessary for the Sahus 
as plaintiffs inthe former suit to allegga 
distinct casein their plaint in derogation 
of Bakhtaur Mull's pwmority. 
“But from. the records of this suit it 
goes not appear that anythingof the kind was 
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done, and, as has been observed, of things 
that do not appear and things that do not 
exist the reckoning in a Court of Law is 
the same, i 

“The Sahus, therefore, have failed to 
establish the conditions essential to their 
plea, and they alone are responsible for 
thés defect, The plaint in Suit No. 100 of 
1908 has not been produced, and this 
omission is not supplied by the summary of 
the plaint set out in the extracts from the 
decree. That summary still leaves the con- 
tents of the plaint a matter of mere con- 
jécture and certainly does not show that 
Bakhtaur Mull’s mortgage was attacked. 
The decree, too, is open to the same com- 
ment, Inarriving at this conclusion their 
Lordships have not overlooked the autho- 
rities cited at the Bar, but so far as they 
are binding on this Board they are clearly 
distinguishable.” 

The rule of law laid down by their Lord- 
Ships in the above case is to the effect that 
if a prior mortgagee with a paramount 
title is impleaded in a suit brought by the 
puisne mortgagee and there is no contest 
in that suit regarding the prior mortgage 
the right of the prior mortgagee would not 
be lost to him. If, however, there is à con- 
troversy and that controversy is decided 
against him whether by ‘actual decision or 
in default, his remedy would be barred 
and the rule of res judicata would stand 
in his way in asserting his claim, under the 
prior mortgage. 

This question was recently discussed by a 
Bench of this Oourt to which one of us 
was a party in a case reported as Bansi 
Dhar ¥. Jagmohan Das (2). In that case 
also a prior mortgagee was a party to the 
suit and set up his cldim under his mort- 
gage which wasof a prior date. It appeara 
that subsequently he withdrew his claim 
based on the prior mortgage and a decree 
was passed. It was held.by this Court 
that under those circumstances thè ques- 
tion of-the prior mortgage not having been 
inquired into could not betreated as an issue 
directly and substantially raised in the 
previous suit, and that the claim of the 
prior mortgagee was not in any way affect- 
ed by tlle decree which had been obtained 
by the puisne mortgagee. 


` Reliance has been placed before us as tag 
done by the Court below upon severa] 
cases decided by their Lordships of the 
Privy Council and also by the different 


(2) 110 Ind. Oas. 79; 60. W. N, 210; 3 Luck, 479, 
A. LR. 1999 Qudh 88, 0 acs 
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-High Courtsin India. Some of those de- 
cisions, it is sufficient forus to observe, were 
cases which had arisen before the passing 
of the present Code of Civil Procedure in 
which it has been clearly laid down (vide 
O. XXXIV, r.1) that a puisne mortgagee 
may sue either for foreclosure or for gale 
without making a prior mortgagee a party 
to the suit and a prior mortgagee need, 
not be joined in asuit to redeem a subse- 
quent mortgage. It, therefore, appears. to 
us that whatever may have been the state 
oflaw priortc the passing of the Code of 
Oivil Procedure, 1908, it is clear that after 
the passing of the Act of 1908, the mere 
fact thata prior mortgagee has been made 
a party to a suit brought by the puisne 
mortgagee would not destroy his "prior 
mortgage unless there is a clear controversy 
in that suit and the controversy decid- 
ed adversely to him. 

The only point which we have, therefore, 
to decide is whether in the suit brought by 
the respondent Sheikh Ali Husain there was 
any controversy relating to the prior mort- 
gage ofthe appellants and whether that 
controversy resulted in an adjudication 
against them either expressly or impliedly. 
We may mention that this would in each 
case depend upon the facts and the circum- 
stances existingin that case. The rule of 
law is clear but the actual point to be 
decided in each case is whether the facts 
of that case are such as would invite the . 
application of that rule. ' f 

We now turn to the facts of the present 
case, We have got on the record the 
plaint of tbe former suit brought by the 
respondent Sheikh Ali Husain. It is Ex, 2. 
It is clear from para. 8 of the plaint 
that defendants Nos. 39 and 40 were im- 
pleaded as puisne mortgagees. The actual 
words used in that paragraph are “bataur 
muntaqil ilaihim mabad” which when tran- 
‘slated mean “gs subsequent transferee.” 
Our attention has not been ‘drawn, to any 
other allegation in the plaint besides this 
from which it may appear that the rights of 
defendants Nos. 39 and 49 who are the plaint- 
iffs. in the present suit, as prior mortgagees 
were in any way denied. There can be no 
doubt as would appear from the facts of 
the case stated above that these defendants: 
were puisne wortgagees for subsequent 
transferees, as the respondant called them 
in his plaint, by virtue of the two deeds of 
further charge dated the lithof June, 
1915. um CRI S 
We. are, therefore, unable to. infer by 
necessary implication that. the respondent. 
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in his suit actually intended to raise any 
controversy regarding the right of the plain- 
tiffs of the present suit in respect of their 
prior mortgage dated the 14th of Novem- 
ber, 1914. It'can very well be said that 
the only thing which the respondent - 
wanted in that. case was to destroy the 
rights of the present ‘plaintiffs as they 
existed under their two deads of further 
charge dated the 17th of June, 1919. It 
has been strenuously argued on behalf of 
the respondent that the mgre fact that the 
plaintiffs of the present suit were implead- 
ed, in the suit brought by the respondent, 
as subsequent transferee was sufficient to 
show that the respondent denied their 
We regret - 
we are unable to take that view. lf no 
Subgequent mortgages bad existed in 
favour of the plaintiffs of the present suit 
and the respondent impleaded them 1n 
his suit as defendants on the allegation 
that they were subsequent transferees, 
there would have been some room for 
argument that the respondent wanted to 
assail their rights as prior mortgagees. 
We are to a great extent supported in this 
conclusion of ours by what the agent of 
the decree-holder himself stated before 
the Gorrt on the 2th of August, 1925, - 
when the parties were present before the 
Subordinate Jüdge. The plaintiffs of the. 
present suit had asked the Court to declare 
theirlien in respect of the deed of 1914 
andthe two deeds of further charge of 
the year 1915. It was clearly stated on 
behalf of the decree-holder in reply that 
there was no objection so faras the deed of 
1914 was concerned but the right 
of the applicants, so far as. the 
deeds of 1915*were concerned, was denied, 
It was contended .on behalf of the respon- 
dent that nothing which was stated on - 
behalf of the decree-holder after the 
passing of the decree should be taken into 
consideration in deciding whether the 
question rekating to the prior mortgage ° 
“vas in controversy in the suit brought by 
the respondent We regret we are unable 
to exclude this evidence from our consider- 
ation, . The evidence consists of a state- 
ment made by the agent of the respondent 
and is good evidence to show what he 
aftually understood in that case when he 
impleaded the plaintiffs of the present 
suit as defendants calling them ‘subsequent. 
transferees. . 
We are, therefore, of opinion that when 
the respondent Ali Husain impleaded the 
plaintiffs of the present suit as-defendantg 


plaintiffs appellants 
.brought will stand decreed with costs in 
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in his own suit he never intended to ques- 
tion their rights as prior mortgagees under 


_ the deed of 1914. Indeed, as observed by 


their Lordships of the Privy Council in 
the case quoted above it was necessary for 
him, if he wanted to destroy the title of 
the plaintiffs in the present suit, to lodge 
a distinct casein His plaint in derogation 
of the claim bf* the appellants relating to 


-priority in respect of the dead of 1914. We, 


therefore, hold that the rule of res judicata 
which has been applied in the present case 
by the Courts below doas not stand in the 
-way of the plaintiffs and that this suit must 
be deereed. 

There is no other question regarding 
which the parties are at issue, the' mort- 


.gagein favour of the plaintiffs-appellants 


being admitted throughout. z 
We, therefore, set aside the decrees of the 

Courts below and grant a decree to the 

that their suit as 


all three Courts. 


A. ‘Appeal allowed. 


OUDH CHIEF COURT. 
. Seconp Orvin APPBAL No. 200 or 1928, | 
November 5, 1928. 
Present :—Sir Louis Stuart, KT., 
Chief Jud ge, and Mr. Justice Hasan. 
MOOL OHAND AND OTHERS—PLAINTIETFS ` 
—APPELLANTS 
Versus Y 
Shaikh ILTIFAT HUSAIN AND OTHERS— 
DEFEND s T8— R«8PONP'ENTS. 
« Civil Procedure Code (Act V of 1908), s. 11—Deci- 
sion of Revenue Court that property is ex-proprietary 
-holding—Subsequent suit in Civil Court —Res judicata 
—Oudh Land Revenue Act (III of 1901), s. 836—Oudh 
Rent Act (XXII of 1886), s.7-A., 

The judgment of a Oourt of exclusive jurisdiction 
directly upon the point is conclusive upon the same 
matter between the samé parties, comjng incidentally 
in question in another Coust for a different purpose 
[p. 838, col. 1.] 

Therefore, the decision of a Revenue Court in a 
dispute with respect to property thgt the property 
in dispute is the ex-proprietary holding of one of the 
parties and shougd be recorded as such in hi’ name 
constitutes res Judicata and cannot be questioned 
by the parties in a Civil Court, ([ibid.| 

Secretary of State for India v. Rey Jatindra Neth 
Chowdhury (2), distinguished. 


. Sacond appeal against a decree of the 
Additional Subordinate Judge, Sitapur, 
dated the 21st Aprik 1928, reversing that of 
the Munsif, Biswan, dated the 23rd Decem- 


_ ber, 1927, * 
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Messrs.- Bisheshawar Nath and Ishwari 
Prasad, for the Appellants. : 

Messrs, M. Wasim and Akhla« Husain, 
for the Respondents. 

JUDGMENT.—This is the plaintiffs’ 
appealfrom the decree of the Additional 
Subordinate Judge of Sitapur, dated the 
2lşt of April, 1928, reversing -the decree of 
the Munsif of the same place dated the 23rd 
of December, 1927. 

The facts necessary for the decision of 
this appeal are as follows. In virtue ofa 
mortgage of. the 25th August, 1866 
executed by the predecessor-in-interest of 
the defendants-respondents in respect of 
the village of Harraya in favour of the 
predecessor-in-interest of the plaintiffs- 
appellants the mortgagee entered into 
possession of the mortgaged property on the 
Quth of June, 1904, under a decree of Court. 
At the time when the mortgagee entered 
into possession the mortgagors held 56 
bighas 16 biswas sir land in the village of 
Harraya. At the instance of the mortgagors 
the Court of Revenue on the 26th of 
„October, 1910, fixed rent in respect of 9 
bighas 2 biswas of the sir land awarding the 
status of ex-proprietary tenant to the mort- 
gagor's representatives-in-interest. In the 
course of settlement operations in the year 
1921 the defendants claimed that the 
entire 56 bighas 16 biswas of the sir ` Jand 
was their ex-proprietary tenancy land and 
that the entries in tbe ‘revenue papers 
should be so corrected as to cover the 
entire area of the sir ‘land as the ex- 
of the mortgagees. 
The Land Record Officer eventually passed 
an order on the 28th September, 1924, as 
between the mortgagors and the mortgagees 
that the entire 56 bighas 16 biswas should 
be recorded as an ex-proprietary tenancy 
of the mortgagors. One part of the order 
just now mentioned is important and may 
with advantage bereproduced here. 

“They (mortgagors) are admittgdly in 
possession of it (the entire area of 55 bighas 
16 biswas). Hence it is to be recorded as 
their ex-proprietary holding. " 

The plaintiffs made an infructuous 
attempt to obtain & review of this order 
aud finally instituted the suitout of which 
this appeal has arisen. The Court of 
first instance gavea decreeto the plaint- . 
iffafor possession over the lands in “suit 
which are included within the area of the 
56 bighas 16 biswas mentioned above. On 
appealby the defendants the lower Appel- 
late Court holding that the order of the 
Court of Revenue dated 28th September 


( 
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1924, constituted a bar.to an adjudication 
. of the plaintiffs! right to the possession 

oftheland in suit allowed the appeal and 

dismissed the plaintiffs’ suit. - 

The question in appeal, therefore, is as to 
the effect of the order of the 28th September, 
1924, on the relief claimed by the plaintiffs. 
We are of opinion that the said order con- 
stitutes res judicata in favour of the defend- 
ants respondents and consequently the 
oo of the Court below must be maintain- 
ed. 

There ia no doubt that the Land Record 
Officer had jurisdiction to pass the order tf 
the 28th September, 1924. He was seized of 
that jurisdiction first under the express pro- 
visions of s. 36 of the Land Revenue Act 
(III of 1901) and secondly under the general 
provisions of the Oudh Rent Act relating 
tə the determination of  ex-proprietary 
rights under s. 7-A of the Oudh Rent 
Act, 1886. Further the Land Record Officer 
was not only possessed of this jurisdiction 
but his jurisdiction was exclusive. Obvious- 
ly the provisions of s.11 of the Code of 
Civil Procedure, 1908, relating to. res 
judicata are not applicable to this case 
but the provisions are not exhaustive, and 
what is applicable to this case is the 
second rule of the rules stated . in 
Duchess of Kingston's case (1) and it is as 
follows :— 

“That 


the judgment of a Court of 
exclusive jurisdiction, 


directly upon the 


point, is...conclusive upon the same matter, . 


between the same parties, coming incident- 
ally in question-in another Court, for a 
different purpose.” 


The plaintiffs cannot get actual possession 
of the lands in suit unless they obtain a 
finding that those lands do not constitute 
the ex-proprietary tenancy of the defend- 
ants. This finding we are precluded from 
giving in favour ofthe plaintiffs by virtue 
of the rule of fes judicata just now men- 
tioned. - : 

As against this view two points were 
urged by the learned Advocate, who ap- 
peared on behalf of the appellants : (1) That 
the provisions of 8. 7-À of the Oudh Rent 
Aot, 1886, were inapplicable to the present 
case for the reason that the original mort- 

. gage was of the 25th August, 1886, while the 
ex proprietary rights under the provisions 
of theOudh Rent Act were given only in 
ease of alienations after the first day of 
January, 1902, and (2) that the claim made 
for ex-propriefary rights in the year 1924 


(1) 2 Sm, L, O. (11th, Ed.) p. 731. 
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was barred on that day by one’ year's rule 
of limitation prescribed by s. 129. 

In support of the second ground it was 
pointed out to us that in the present suit the 
defendants had admitted “that the plaint- 
iffs were in possession of the property 
in suit until the order of thẹ Revenue Court 
dated the 28th September, 1924, was 
parsed.” ° Je 

We are of the opinion that both the 
grounds are untenable. As to the first 
ground, it is not necessary to decide, but 
it may well be argued, as it was, before 
us, that the provisions of 8. 7-À of the Oudh 
Rent Act come into operation in this ease 
not on the date of the mortgage but on the 
date when the mortgagee took possession 
of the mortgsged property under the decree 
of €ourt in the year 1904. The fatal answer 
to the argument is that the order is conclu- 
Sive though it might have been wrong. 
As to the second ground it appears to us that 
we must accept the statement as to posses- 
sion made in the order of the Land Record 
Officer dated “8th September, 1924, that 
both parties were agreed that the morte 
gagors were in possession of the entire area 
of the land nowin suit. That there might 
have been change of possession since is 
immaterial. What is material is that the 
defendants are to-day in possession. No 


question of limitation can arise under such’ 


circumstances. Here again the order 
is conclusive, though it may be wrong. 

We were asked to go behind the order of 
2eth September, 1924, on the authority of 
the decision of their Lordships of the 
Judicial Committee in thecaseof Secretary 
of State for India v Roy Jatindra Nath 
Chowdhury (2). That decision wes given 
with reference to the provisions of s 6 of 
Act IX of 1817 relating to the: boundary 
disputesin cases of alluvion, The section 
provided. for the finality of the orders of 
the Board of Revenue on those matters, 
“Their Lordships desire to make it clear, 
however, that the. proceedings of-the 
assessing authorities may be still subject 
to being quashed iu the ordinary Courts of 
lawif they h$ve been tainted by fundamental 
irregflarity. " The finality, imposed by 
the provisions ofs.6 of the gaid Act upon 
thg orders of the Board of Revenue obvious- 
ly didnot affect and raise the question of 
jugsdiction, but this is the question which 
arises in the present case. Further the two 
mistakes, if they were mistakes, which the 

(2) 80 Ind. Cas. 1023; 51 3. A. 241; A. I. R. 1924 


P. C. 175; 47 M.L. J. 48; ( 
M. L, T. 146; 29 C. W.N. 1; 51 C, 802 (P, C.). 


1924) M, W. N. 588; 35 
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Land Record Officer is said to have made and 


which we have ‘already mentioned, cannot,. 


in our opinion, amount to fundamental 
irregularity. The decision relied upon 
is, therefore, inapplicable. Accordingly we 


dismiss this appeal with coste. 
A. HN Appeal dismissed. 
* x * 


ee 
. 


e 
OUDH CHIEF COURT. 
CRIMINAL ÁPPEAL No. 324 or 1928 
December 20, 1928. 
Present:—Mr. Justice Pullan and 
Mr Justice, Raza, — 
EMPEROR— APPELLANT 
Versus .. 
ORT—AccusEo— RESPONDENT. 

Arms Act (XI of 1878), ss. 6, 19—Carrying gun 
which has no license acknowledged by British Govern- 
ment—Offence. : , 

A person who is found in British India carrying, 
without a license, a gun which lias no license acknow- 
ledged by the British Government, is guilty of an 
offence under the provisions of s. 19 read with s. 6 
of the Arms Aot. - : 

Emperor v. Harpal Rai (1), distinguished.. 

Orimiaal appeal against an orderof the 
Magistrate of the Firat Class, Gonda, dated 
the 27th April, 1928. 

Mr. G. H. Thomas, Government Advocate, 
for the Appellant. .. g 

Dr. Zafar Husain, for the Respondent. 

JUDGMENT.—This is an appeal pre- 
ferred by the Local Government against the 
acquittal of one Ori who was found in pos- 
session of a double barrelled muzzle-loading 
gun without license at Kawwapur Railway 
Btation in the District of Gonda. The 
Magistrate, acquitted the accused on the 
ground that no offence has been commit- 
ted. Although there is no license for this 
gunin British India, the Magistrate is of 
opinion that as the acoused is a servant and 
the gun belongs or is said to belong to his 
master, he wasabieto bring,t into British 


India for the purposes of repairs without - 


a license. The Magistrate relies upon 
certain rulings non # of which apply toa 
case where a gun has been brought into 
British India without any license in British 
India for possession of the gun. Tha 
judgment on which he principally religs is 
reported as Emperor v. Harpal Rai(1) which 
is the case of the transfer ofa lieens- 
ed gun for à temporary purpose to & person 
other than thelicensee. Theother rulings 
mainly deal with the cases of servants and 


(1) 34 A, 454; A, W. N. (1902) 128, ~ 
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others who carry guns belonging to their 
masters for some temporary, purposes, 
No doubt the case set up by the accused 
is that this gun belongs to his master and 
that he was carrying it for a temporary 
purpose. It may be so, but in the first 
place he had to prove that this was a gun 
for which there wasa valid license in 
British India. He has attempted to 
show that the gun is licensed in Nepal 
State. He has not done so. The two docu- 
ments which hehas produced and which ave 
alleged tobe licenses are not legally proved 


*andthe number contained in one of them 


which refers toa double-barrelled muzzle- 
loading gun is not the same as the number 
on jhis gun. In the license the. number is 
686 whereas the gun bears the number 796 
&nd we cannot see how the license can 
refer to this gun. In our opinion there 
is no ruling which protects a person 
without license and who is found “in 
British India carrying a gun which has 
no license acknowledged by the British 
Government from the provisions of 
8. ly read with s. 6 ofthe Arms Act. 
On the other hand, we are prepared to 
accept the  Magistrate's view that the 
accused is merely the servant of some lady 
in the Nepal State and that he brought 
this gun to British India for the purpose 
of having it repaired. Under those 
circumstances we do not consider it neces- 
sary to impose a sentence of imprisonment. 

We, therefore, accept this appeal, set 
aside the order of acquittal passed by the 
Magistrate and find the accused guilty 
under s. 19 (c) of the Arms Act 
(XI «of 1878) and sentence him to 
pay & fine of Rs 50 or in default to undergo 
three months’ simple*imprisonment, 

G. H. Appeal accepted, 


OUDH CHIEF COURT. 
First CiviL APPEAL No. 163 or 1927, 
September 12, 1928, 
Present : ~Sir Louis Stuart Kr., 
Ohief Judge, and Mr. Justice Raza, 
Sardar NIHAL SINGH—DzrsNDANT— ° 
APPELLANT ^ 


versus 
Babu SHISHADHAR SINGH-— PLAINTIFE ` 
— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
T. 4 (Z)— Transfer of Property Act (IV of 1882); s. 98— ` 
Anemaleus mortgage providigg for foreclosure or 
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sale atmorigagez's opkion--Suit fov foreclosure—-Dis" 
_ eretion. of Court to pass decree for sale. ` 
In a suit for foreclosure of an anomalous mortgage 
which allowean option to the mortgagee to obtam 
“foreclosure or sale, the Court has a discretion to 
ois decree for foreclosure and pass a decree for 
sale. 
Raquab Hussain v. Balak Ram (1), dissented from. 
First appeal against a decree of the Sub- 
ordinate Judge, Rae Bareli, dated the 19h 
September, 1927. 
Messrs. M Wasim and Khaliquzzaman, for 
the Appellant. 
Messrs. Zahur Ahmad, Ali Mohamed, 
and Wajid Ali, for the Respondent. 


JUDGMENT. 

Stuart, ©. J.—This is a defendant's 
appeal. The facta are these. The defend- 
ant executed a registered deed of mortgage 
in favour of the grandfather of the plaintiff 
on the 8th January, 1928, for fifty thousand 
rupees. The mortgage-deed contains these 
-words:— 

“After the expiry of the due date the 
mortgagee shall have power to realise the 
entire amount, principal, interest and com- 
pound interest whatever may be found due 
to the mortgagae with costs out of the sale 
proceeds, by sale ofthe mortgaged property 
or in lieu of thesaidamount due he may 
enter into possession of the mortgaged 
property by having it foreclosed according 
to the law for the time being in force." 

The plaintif sued for foreclosure. The 
defendant did not contest as to execution 
or consideration but asked that the relief 
should take the form ofa decree for sale 
The learned trial Judge refused to grant 
his request,and gave a decree for foreclosure, 
The defendant appeals against this decree 
.asking that a decree for sale should be 
substituted. The learned Counsel for the 
appellant has argued that: the mortgage, 
is a simple mortgage and not an 
anomalous mortgage, We do not agree- 
with him there. Weare of opifion that 
the mortgage is clearly an anomalous mort- 
gage and'as such governed by the provisions 
of s. 98 of Act IV of 1882. The rights and 
liabilities of the parties have to be determin- 
ed by their contract as evidence in the 
mortgage-deed. This, however, only goes to 
show that the mortgagee has a rightto eome 
io Cours and ask for a decree for foreclosure 
or a decree for sale. It does not follow 
from .the words of the section that 
he has a right to direct the Court which 
relief to gat us and the maiter in my 
opinion, is clearly covered by tne provisions 
of O. XXXIV, r. 4 (2) of the (ode of Oivil 


Procedure. This was a suit for foreclosure. 


NIHAL SINGH V, SHISHADHAR QINGH, ; 
That rulestatesthat in a suit for fore- .. 
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elosure, if the plaintiff succeeds and 
the mortgage is not a mortgage 
by conditional sale, the Court may 


of its own motion (these words have 
been added as far as Oudh is concerned, and 
they have been added regularly by law, 
and are now a partof the law) pass a like 
decree, thatis to say, a sale decree in lieu of 
a decree for foreclosure ọn such terms as it 
thinks fit. Now this is a suit for foreclosure 
which is not a suit on e mortgage by 
conditional sale, and in my opinion 
the terms of this rule cover a suit on an 
anomalous mortgage. It has been pointed 
out tome thatin 19121 did not hold this 
opinion. This is perfectly true. I find 
that in that year I was on a Bench with 
Mr. Piggott who was then Judicial Oom- 
missioner. .He decided in Baquar Hussain 


. *. Balak Ram (1) that there was nothing in 
- the second elause of O. XXXIV, r.4 which 


could override the provisions ofs. 98 0f the 
Transfer of Property Act, and further 


` decided that, where a plaintiff, in the case 


of an anomslous mortgage providing both 


for foreclosure or.sale at his option, sues. 


for foreclosure only, the mortgagor cannot 
compel him to accept a decree for sale. 


"This was the decision of Mr. Piggott and 


I concurred with it. That waa my opinion 
in 1912 butit is not my opinion now, I 
have looked since then again into the law 
on the subject. I find that O. XXXIV, r. 4 
(2} is based upon the procedure in the 
English Conveyancing Act of 1881. It isa 
procedure which was introduced in England 
to givea Court discretion not to enforce a 
foreclosure in circumstances in which it was 
inequitable to fgreclose. Naturally as this 
was an English rule it applied in my land 
only to mortgages in theforms known in 
England but the conclusion drawn by 
certain commentators that, therefore, this 
rule can only apply to English mortgages 
as defined in s; 580% Act IV of 18582 


“appears to me*to be inno way justified. It 


wis the opinion of these commentators 
that appears to have influenced Mr. Piggott 
and myself in*arriving at our decision in 
1912, But a subsequent examination of the 
question indicatesto me that there is no 


e 


justitcation for that view. The Indian | 


Legfslature clearly intended by the intro- 
duction of this provision to allow .a Court 
diser&tion to substitute for a rigid fore- 
closure a sale, and in drafting tHe rule the 
Legislature wished to male oae exception 
and one only—in the case of asuit on a 
(1) 18 Ind, Cas. 24. 2 07 LUI AL TS 
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mortgage by conditional sale. It was 
‘perfectly easy for the Legislature, if it 
had wished also to make an exception in 
favour of a suit on an anomalous mortgage, 
to have said so, and the fact that the 
Legislature did not say so convinces me that 
a suiton an “anomalous mortgage is not 
excepted. I nowcome to the next argu- 
ment ef the respondent which is to the 
effect that Civil Procedure Code cannot 
overide the substantive law contained in 
the Transfer of Preperty Act. Iam not of 
opinion that it does override the substantive 
law contained in the Transfer of Property 
Act for there is nothing in s. 98 of Act IV 
of 1882 which says that whese an anomalous 
mortgage allows an option to ‘the 
mortgagee to obtain foreclosure he can 
compel a Court to grant him foreclosune. 
All that the rule lays down is that in 
certain circumstances the Oourt can sub- 
stitute for one relief another relief, I am 
thus of opinion that the Court below had a 
discretion to grant a decree for sale had it 
wished to do so. It could not be compelled 
to grant that,relief but it could grant that 
relief if it wished. Similarly here we can if 
we wish'to grant that relief. We cannot be 
compelled to do so. We have to look at 
the facts to see whether the defendant 
‘deserves that relief. The facts are these. 
The property mortgaged ig admittedly worth 
over fifty thousand rupees. The annual 
income is over fifteen thousand rupees. 
Under the terms of the deed the amount 
due on the 15th January, 1927, was 
Rs. 69,941.4.7. It is obvious that, if the 
‘property is foreclosed, the plaintiff will 
gain an advantage to which he is in no 
way entitled, and in these cirqumstances I 
think that we’ are thoroughly justified in 
exercising our discretion in the defendant's 
favour. The terms of the deed were 
however far from onerous and the plaintiff 
has - behaved in.a most reasonable and 
obliging manner towards the defendant; 
therefore, while grantigg the “defendant 
this relief I consider that we should grant 
to the plaintiff all to which he is reasonably 
entitled. I, therefore, propose to*subetitute 
for the decree ofthe Court below the fol- 
lowing decree * A decree shall be passed 
in {favour of the plaintiff as against, 
the defendant for Rs. 69,941-47 with” 
interest at 42% per cent compoundabl 
six monthly on the 30th June aud 
3lst December.” If this amount be not 
paid on before the 11theMarch, 1929, the pro- 
perty mortgaged by the deed shall be sold 
and the proceeds of thesale, after defray- 
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ing therefrom the expenses of the sale 

shallbe paid into Oourt and applied in 
payment for what is declared due to the 
plaintiff as aforesaid together with subse- 
quentinterest and subsequent costs, and 
the balance shall be paid to the defendant. 
I should add the following condition. The 
decree of the lower Court for costs shall 
stand and those costs with future’ interest 
at six per cent. from the date of the decree 
of the lower Court shall also be recoverable 
from thesale proceeds. Further the defendant 
shall pay his own costs and the coste of the 
platntiff in thisappeal and those costs shall 
bearinterestat six per cent from to-day's date 
and shall also be recoverable from the sale 
proceeds and further the plaintiff shall be 
entitled to nine per cent, simple interest as 
furture interest on the total amount due, 
excluding costs from the 11th March, 1929, 
if the decree be not satisfied on or before 
that date, 

Raza, dJ.—I concur in the order pro. 
posed. In my opinión also the Court below 
had a discretion to grant à decree for sale 
in this case under O XXXIV,r. 4 (2) 
Sch. I, Civil Procedure Code. Having 
regard to the value of the property in suit] 
think the decree for sale should properly 
be passed in this case. 

By the Court,—The appeal is allowed 
to the extent stated and the decree will be 
prepared accordingly. 


A. Appeal allowed. 


c 
. 


OUDH CHIEF*COUR'T. 
FULL BENCH. 

SEconp Olvit APPBaAL No. 58 or 1928. 
August 22, 1928. 
Present:—Sir Louis Stuart, Krt., 
Ohief$ Judge, Mr. Justice Raza ard 

r Mr. Justice Srivastava. 

SARJU CEA DE Dimakan 

APPELLANT 
versus 
GAURI SHANKAR- PramrtEF 
AND ANÓTHEu—DEF&RNbANT— RESPONDENTS. 
surious Loans Act (X of 1918) as amended by Act 

XXVIII of 1926—Power of Court to relieve trans- 
feree of debtor—'Debtor', meaning of. 

The transferee of a "debtor is a ‘debtor’ within 
the meaning of s.3 of the Usurious Loans Act and 
a Oourt has power under the said section to relieve 
the transferee of a debtor of liability in respect of 


where it has reagon to believe 
[p. 846, 


excessive. interest 
that the interest stipulated foris excessive. 
col, 1.] . 
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Per Stuart, C. J.—Though the Court has power to 
relieve the transferee of a debtor, the question whe- 
ther the Court should relieve such a transferee has 
to be decided upon the circumstances of the par- 
ticular case, and if the Court is of opinion that 
the transferee has accepted the transfer with his 
eyes open or that he is a mere speculator the 
Court may refuse to relieve him. ^ [p. 845, col. 1.] 

The Usurious Loans Act, 1918, is applicable to 
suits for redemption in whioh the mortgagee claims 
certain amounts before the mortgagor could be 
allowed to redeem. E 


Appeal against a decree of the Sub- 
Judge, Gonda, dated the 17th January, 1928, 
modifying that of the Munsif, Tarabganj 
at Gonda, dated the 28th September, 1927, 

Mr. K. P. Misra, for the Appellant. 


Messrs. Hyder Husain, A. C. Mukerji and 
Mirza Mohamud Beg, for the Respondent, 


ORDER OF REFERENCE. 

Misra and Nanavutty, JJ.— (July 
30, 1928.)— This second appeal arises out of 
a redemption suit. One Matadin was owner 
of a shop No. §827/1 situate in Bazar 
Oolonelganj, District Gonda, He mort- 
gaged it with possession to Sarju Prasad, 
defendant-appellant, on the 27th February, 
1916, fora sum of Rs. 400, On the lst 
April,1918, Matadin borrowed a further sum 
of Hs. 234 from the same mortgagee, Sarju 
Prasad, and executed in his favour a 
deed of further charge in respect of the 
same properly. The interest agreed upon 
to be paid under this deed was Rs, 2 per 
cent. per mensem compoundable with 
monihly rests. On the 2nd February, 1919, 
he again borrowed from the same mort- 
gagee a sum of Hs.120at the same rate of 
interest and executed in his favouy another 
deed of further charge in respect of the 
amount borrowed On the 21st March, 
1926, Matadin sold his equity of redemp- 
tion to Gauri Shankar, plaintiff-respondent, 
for a sum of Rs. 1,000, Gauri Shankar 
deposited in Court the sum df Rs. 400, the 
mortgage money under the first deed 
under s. 83 of the Transfer of Property 
Act, but the appellant Sarju Prasad refused * 
to accept the tender, Gauri Shankar, the 
transferee, who is now the principal re- 
spondent before us, instituted a suit for 
redemption of the shop in disputes 


The defendant-appellant set up his two- 
deeds of further charge and claimed a sum 
of Rs. 2,728-0-6 under them besides the 
sum of Rs, 400 due to him under the 
original deed of mortgage. He also claim- 
ed a largesum on account of repairs. 

The learsed Munsif of Tarabganj at 
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Gonda who tried the suit came to the 
conclusion that the plaintiff-respondent was 
bound to pay the entire amount of money 
‘due under the two deeds of further charge 
as claimed by the defendant-appellant. 
He held that although the rate was a high 
one, being compoundable * with monthly 
rests, yet there was ho proof that it had 
been obtained by undue influence go prove 
whieh there was no evidence on the record. 
He, therefore, held 'the plaintiff-appellant 
bound by the terms of the deed-and allow- 
ed the appellant the full amount of interest 
as claimed by him. As to repairs he allow- 
ed the defendant mortgagee a small sum 
on that account every year, In result he 
pasted a decree for redemption in favour 
of the plaintiffrespondent on condition of 
his paying the entire money due under the 
"wo deeds of further charge as principal 
plus interest as stipulated in those deeds. 

The plaintiff-respondent then took the 
matter in appeal to the Court of the Sub- 
ordinate Judge, Gonda, who, by virtue of 
his judgment dated the 17th January, 1928, 
modified the decree of the learned Munait. 
He held that under the provisions of the 
Usurious Loans Aet (X of 1918) the Court 
was at liberty to re-open the transaction 
covered by the two deeds of further charge, 
since they were executed after the passing 
of the said Act, and to relievethe plaintiff 
of liability in respect of the payment of 
interest as provided for in the two deeds 
of further charge which he held to be 
excessive. He allowed defendant-appellant 
interest only at the rate of Rs, 2 per cent, 
per mensem simple. To this extent he 
modified the decree of the first Court, In 
other respects it was confirmed. 

The defentant-mortgagee, Sarju Prasad, 
has now appealed to this Court and two 
points were urged by the learned Counsel 
who appeared on his behalf, They were: 

Firstly, that the provisions of the Usurious 
Loans Act, 1918, did not apply to the pre; 
sent case ; and 4 

Secondly, even if they be considered to 
apply, the plaintiff-respondent who was a 
transferee e from the original mortgagor 
could not avail himself of the provisions 
of the said Act, they bein% only available 
to the debtor personally and to none else. 

e One further point, namely, that relating 
to interest has become the subject of de- 
aision by virtue of the cross objections 
fited by the plaintiff-respordent before us, 
We may state at jhe very outset that 
there is no substance in the cross-objec- 
tions, The rate of interest which the. 
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learned Subordinate Judge has awarded 
is a rate which he says is usually prevalent 
in the District of Gonda and weare not, 
therefore, inclined to interfere with his 
discretion inthe matter. If the rate of 
interest as provided for in the two deeds 
of further charge has to be reduced we 
think the rate awarded by the learned 
Subordinate Jutlge was a fair and a reason- 
able rate and we, therefore, maintain it. 
The cross-objections are, therefore, dis- 
missed with costa. 

As to the appeal of the defendant-mort- 
gagee we might state that the first ground 
taken by the learned Oounsel for the appel- 
lant is of no substance. e à 

The two deeds of further charge are 
dated the 1st April, 1918, and 2nd February, 


. 1919, respectively and were; therefere; 


executed after the 22nd March, 1918, when 
the Usurious Loaris Act, 1918 was passed. 
The provisions of the said Act were, there- 
fore, applieab!e to the said two deeds. It 
was then argued thatthe Act applied to 
those suits where a mortgagee claimed re- 
covery ofa loan and not to the suits in 
which a mortgagee claimed a certain 
amount before the mortgagor could be 
allowed redemption. The* objection was 
based ona misapprehension. The learned 
Counsel did not notice that the provisions 


‘of the Usurious Loans, Act, 1918, had been 


amended by Act XXVIII of 1926 which 
added a sub-cl. (c) tos. 2, cl. (3). In el. (3) 
originally there were only two sub-clauses, 
namely, cls. (a) and (b) both of which refer- 
red to suits brought by the creditor either 
for the recovery of his loan or for the 
enforcement ofany security or agreement 
taken by him. This created some diffi- 
culty and it was ruled by the Bombay High 
Court in a case reported in Chuni Lal 
Mokamdas v. Christopher (1), that under 
the provisions of s. 2, cl. (3), as they then 
stood the Usurious Loans Act could not 
be applied to a suit which was merely for 
redemption. To meej this difficulty the, 
Legislature passed Act XXVIII of 1926 
amending s, 2, cl. (3) by adding a sub-cl. (c) 
to it providing for the exterfsion of the 
provisions of jhe Act to redemption suits 
also. It is, therefore, clear that the pro- 
visions of the Usurious Loans Act fully 
apply to the present case, the case being 
one for redemption as contemplated by 
s. 2, el. (3), sub-cl. (c. The first objection, 
therefore, taken by the learned Oounsel 
for the'appellant faiés. 
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As to the second objection, we may state - 


that the matter is one which hag given us 


some difficulty in coming to a decision 
regarding it. It is provided in s.3 of the 
Act that in any suit to which this Act 
applies where the Court has reason to 
believe that the interest is excessive, it 
may re-open the transaction, take an 
account between the parties and relieve 
the debtor of all liability in respect of the 
excessive interest,if any. The argument 
advanced by the learned Counsel for the 
appellant was to the effect that the relief 
given by the Act in cases where the 
interest stipulated was found to be excessive 
could be given only to the debtor-and not 
to the transferee from the debtor. The. 
argument was that the Act authorised 
Courts in Indis, which were also the 
Oourts of Equity, to exercise their equitable 
jurisdiction in cases where the interest 
stipulated was found to be excessive, but 
this equitable jurisdiction could be exer- 
cised ‘only in favour of the debtor and not 
to his transferees, There is no doubt that 
on the wordings of the Act as they stand 
provision has only been made for the 
relief of the debtor and that- no provision 
has been made for relieving a transferee 
from him, 

Reliance was placed in this connection on 
three cases decided by the Punjab Chief . 
Court and a case decided by the Allahabad 
High Court. The three cases decided by 
the Punjab Ohief Court:are to be. found 
reported as Aziz Khan v. Duni Chand (2), 
Nathu Ram v Shadi Ram. (3) and Chiranji 
Lal v. Dost Mahomed (4). 

In Agiz Khan v. Duni ‘Chand (2) it was 
decided by Mr. Justice Agnew and Mr. 
Justice Shadi Lal that it was doubtful 
whether the plaintiffs who were not the 
origiral mortgagors but merely speculators, 
who had baught on the chanee of getting. 
redemption on easy terms cpuld be permit- 
ted to set up astheir vendor might have. 
done, a plea regarding the reduction of 
interest. In Nathu Ram v. Shadi Ram (3), 
a similar view was expressed. In Chiranji 
Lal v. Dost Mahomed (4), it was held that 
a donee from the mortgagor's widow was 
not enfitled to the equities which existed 


"in favour of the mortgagor and reliance. 


was placed upon Aziz Khan v. Duni Chand 


(2)in support of this view. 
The case decided by the Allahabad 


(2) 20 Ind. Cas. 812; 305 P. L. R. 1913; 195 P. W. R. 
3. A 


: 191 . 
(1) 92 Ind. Cas. 368; 50 B.107; A.I. R. 1926 Bom -40 P. W.R. 1919. - 
.05; 27 Bom, L, R. 1462. R. 1923 Lah, 634, 

. 
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High Court and relied üpon by the learned 
Counsel for the appellant is the case re- 
ported ds Ram Samujh v. Sheoraj Tewari 
(5) In that case it was ruled that in a 
suit for redemption brought by the vendees 
of the mortgaged property the plaintiffs 
eould not raise the point that the term of 
the mortgage was excessive. '. 

On behalf of the plaintiff-respondent 
reference was made to several rulings decid- 
ed by the late Court of the Judicial Oom- 
missioner of Oudh some of which we may 
mention here. They are Durga Singh v. 
Muhammad Raza Husain Khan (6, Rem 
Das v. Swami Dayal (T), Abdul Hakim v. 
Sajjad Hussain (8) and Kunj Behari Lal v. 
Prag Narayan (9). We, however, find that 
in almost all these cases either the original 
mortgagor or his heir was party to the 
suit and that no such plea was ever raised 
and decided in those cages. In our opinion 
those cases are of no assistance to us in 
deciding the point under consideration. 

We may, however, note that ina recent 
ruling of the Allahabad High Court re- 
ported as Baijnath Pandan v. District 
Judge, Jhansi (10), it was held that as 
regards the application to any given trans- 
action of the provisions of the Usurious 
Loans Act it made no difference whether 
ihe person who claimed the benefit of the 
Act was principal debtor or merely a 
surety. There were, however, no reasons 
given in the judgment for this opinion 
beyond a statement to the effect that the 
wordings of s, 2 (8) (b) were, wide enough 
to cover the case of a surety also. 

In this state of authorities we are, there- 
fore, of opinion that the matter has not 
been definitely decided one way or the 
other by any High @ourt in British India. 
The matter is one of great importance and 
one that is likely to arise frequently. We 
have, therefore, thought it proper to refer 


to the Full Bengh the following questions, 


for decision : . 
“Whether under s. 3 (b) (i) a Court, 
where it has reason to believe that the 
interest is excessive, can relieve the trans- 
feree of a debtor of all liability in respect 
of the excessive interests ? " 
s . 


(5) 77 Ind. Cas. 56; 20 A. L, J. 607; A. I. R. 1823 All. 
3 5 


(6)°25 Ind Cas. 912; 17 O. C. 313. 

(7) 57 Ind. Cas. 553; 23 O O. 103. 

(8) 74 Ind. Cas. 304: 26 O © 209: 10 O. L. J. 46; 
90. & A L. R. 733: A. I. R. 1923 Oudh 209. 

(9) 68 Ind. Oas 529; 9 O.L. J.294; A.I. R. 1922 


Oudh 283. 
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OPINION. 

Stuart, C. J.—This is a reference to a 
Fall Bench made under the provisions of 
s. 14, Local Act IV of 1925. The question 
which the Full Bench is desired to answer 


is:— . 

“ Whether under 8.,93 (b)' (4) a Court, 
where it has reason to believe that the 
interest is excessive, can relieve theetrans- 
feree of a debtor of all liability in respect 
of the excessive interest?” 

In order to understands the nature of the 
answer, which I propose to give to this 
question, it will be better to state how the 
question arose. This was a suit for re- 
dempjion of a mortgage brought by a trans- 
feree of aperson who had purchased the 
right to redeem from theoriginal mortgagor. 
Inethis suit he asked to be relieved from 
making the payment provided by the 
terms of the transaction pleading the 
privileges afforded by the Usurioüs Loans 
Act (X of 1918) as amended by Act 
XXVIII of 1926. The first point which I 
have to consider is whether this is a suit 
io which the Act applies. There can be 
no doubt as to the fact that this isa suit 
to which this Act applies for the* recent 
amendment in Act XXVIII of 1926 has 
clearly stated that a suit for the redemp- 
tion of any security given after the com- 
mencement of this Act in respect of any: 
loan made either beforeor sfter the com- 
mencement of this Act, isa suit to which 
the Act applies. I have next to consider 
what are the powers of a Court ina suit to 
which Act applies. The powers of a Court in 
asuit to which the Act applies are amongst 
others to reopen the transaction, take 
account between the parties and relieve the 
debtor of all liability in réspect of any 
excessive interest. Is such a transferee 
a debtor? I understand ths word “debtor” 
to mean a person who is liable to pay, 
money in such a suit, as I understand the - 
word ‘creditor’ to mean & Person who 
has the rigift to reqeive money in such a 
suit. Taking this view there can be no 
doubt to my mind asto the fact that the 
transferee f the mortgagor, who has pur- 
chased the right to redeem, is a debtor 
within the meaning ofs. 3.* It has been 
argued by the learned Counsel who opposes 
this contention, that a transferee of a creditor 
is nota creditor within the meaning of s. 3,cl. 
(4)put I do not agree with this view. In my. 
opinion the transferee of a&'creditor is a 
creditor although under the provisions of 


(10) 88Ind C&s.78; 47 A. 745: 3308 s. (3), cl. (4), a transferee for value, who 
R. 6 A. 391 Civ.; A. LR. 19 es certain conditions, is protected to 
. 
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a certain extent. That clause toes not 
exclude such a transferee, and does not 
say that such a transferee is not a creditor, 
It only states that he is protected to a 
cértain extent. I would, therefore, answer 
the question put to usin the affirmative. 

| have, however, to add that the answer to 
this question Will not terminate the matter, 
Iam certainly of opinion that the Court 
can rebieve the ttansfereo of a debtor, but 
it will bea matter for the Court to consider 
whether it shall relieve such a transferee. 
The decision willdepend upon the circum- 
stances of the particular case. It may well 
be that if the Court is of opinion that the 
transferee has accepted the transfer with 
his eyes open or that he is.a pure specula- 


tor the Court, while having the power to 


relieve him, may refuse to relieve him. 
This, however, in no way affects the question 
which has been referred to us In my opin- 
jon such a transferee is a debtor and has 
jegal right to put forward the plea. I would 
return the reference with this answer. 


Raza, J.—I agree. I would also an- 
Swer the question in the affirmative. 


 Sriyastava, J.—I agree with the 
answer given in the affirmative by the 
Hon'ble the Chief Judge to the question 
referred tothe Full Bench, The Usurious 
Loans Act was enacted with the object 
‘of giving relief against oppressive loan 
transactions. Before the Act was passed 
the powers of Courts in this country to 
grant relief in such cases were limited 
to cases of unconscionable bargains in 
which the elements of undue influence 
could be established and to cases of sti- 
pulations by way of penalty. These 
powers were quite inadequgte to meet a 
targe class 6f cases in which the trans- 
actions , were decidedly oppressive but 
which could not be brought within the 
four corners of s. 16 ors. 74 of the 
Indian Contract Act. Soin order to meet 
these cases the Legislature has given very 
wide powers for granting telief under 


this Act, "There can be no doubt that thé 


legal. representatives and transferees of 
debtors can claim the benefits of s; 
lö and s. 4/4 of the Indian Ooatract 
Act just as much as the debtor himself. 
I can, therefore, see noreason for the 
-Legislature intending to confine relfef 
under the.Usurious Loans Act to the debtor 
‘personally, . Pa 
Dealing with a question of construction 
under the Money Menders Act, 1900, (63 & 
64 Vic, c. 51) it was observed in Samuel 
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v. Newbold (11), that a Gourt of Law 
ought not to be alert in plaeing 8 re- 
stricted construction upon the language of 
‘a remedial Act. These remarks would 
also govern the construction of the pro- 
visions of the Usurious Loans Act. Turn- 
ing to the provisions of the Act I find that 
a "suit to which this Act applies" has 
been defined in s 2, cl. (3) of 
the Act. This definition refers to the 
nature of the suit, but makes no reference 
to the personnel of the parties. If the 
Legislature intended to confine the benefits 
of this Act to the ‘original parties to tha 
loan transaction I should have expected 
some express provision to that effect. 
. The learned Oounsel for the appellant 
has relied strongly upon the provi- 
sions dfs. 3, cl. (4) of the Act.. This 
- provision, far from supporting the appel- 
lanta’ contention, seems to me to go against 
it. Where was the need for the Legis- 
lature to make this provision for the pro- 
tection of bona fide transferees for value if 
the act was not intended to apply to trans- 
ferees at all? 

Reference has been made to cases in 
which transferees from mortgagors have 
sought benefit of the equitable doctrine of 
clog, or of the provisions of Hindu Law 
intended for the protection of sons in joint 
Hindu families. These cases also do not 
help the appellant. It was held by a 
Bench of this Court in Kudai Lal v. Aisha 
Jehan Begum (12), that the plaintiff in that 
case, who was a donee from the mortgagor 
could claim to be relieved of the long term 
on the ground of its being a clog. Similar 
opinion was expressed in Thakur Bakhsh 
Singh -y. Jagdat (13). Though the ques- 
tion was definitely decided yet in Nasir- 
ud-din v, Ahmad Huggin (14) their Lord- 
ships of the Judicial Committee expressed 
the opinion that a transferee from a Hindu 
son was entitled to question the provi- 
dence of the bargain, in the case of a 
sale made by the father? A Bepch of 
this Court in Ram Kishore v. Bai] Nath 
(15) also allowed the transferee of a Hindu 
Bon to raise pleas which were available to 
the transferor under the Hindu Law. I 


(11) (4906) A, C. 461; 75 L, J. Oh. 705; 95 L. T, 209; 
* 22 T. L. R. 703. 

(12): 102 Ind. Cas. 263; 4 O. W. N. 411; A.I. R. 192? 
Oudh 199; 2 Luck. 564. E 

(13) 110 Ind. Cas. 689; 5 O. W. N. 525. 

(14) 97 Ind. Cas. 543; 25 A. L. J.20; A.I. R. 1926 
P. O. 109; 3 O. W.. N. 731; (1926) M, W.N. 812; 38 M, 
L. T. 3; 310. W. N. 538 (P. O.). 

(15) 113 Ind. Cas. 410; SO, W. N- 2395; A.I, R. 1928 | 
Oudh 287. : . 
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think the present case is really much 
stronger. If & transferee can be permitted 
to avail himself of the benefits of the pro- 
visions of the Hindu Law designed for 
the protection of Hindu sons or can be 
allowed to raise the equitable plea of 
clog I can see no good reason for re- 
fusing him the benefits of the Usgurious 
Loans Act, x 

By the Court.—The reference is re- 
turned to the Bench with the question 
answered in the affirmative. < 

A. Decree confirmed. 


— 


OUDH CHIEF COURT. 
ORtMiNAL Revision No. 86 or 1928, 
December Z0, 1928. 
Present:—Mr. Justice Raza and: 

Mr. Justice Pullan. 
EMPEROR-ComnPLAINANT 
versus 
GHURA —AacvsE». 

Penal Code (Act XLV of 1860), s. 302—Attempt to 
murder—Trial by Sessions Judge, desirability of— 
Sentence, quantum of. 

Oases of attempt to murder which vary greatly in 
gravity should ordinarily be tried by Sessions Judges 
ànd not by Assistant Sessions Judges whose powers 
are limited to inflicting à sentence of seven years' 
imprisonment. 

Where tlie accused attempted to murder one of hia 
relations by giving dhatura poison, and the victim 
remained unconscious for two days and would have 
died bui for the treatment receivedin a hospital: 

Held that a sentence of five years was insuff- 
cient, 

- Oriminal revision against an order of the 
Assistant Sessions Judge, Hardoi, dated the 
23th August, 19:8, 

Mr. G. H. Thomas, for the Crown. 

Mr. M. A. Haidar, for the Opposite 
Party. bg | 

.JUDGMENT.-—This isa revision aga- 
inst an order passed by the learned Ses- 
sions Judge, Hardoi, with a request that the 
sentence of five years’ rigorous imprisonment 
passed on one Ghura under s. 307, Indian 
Penal Code, should be enhanced. The accused 
appealed against his conviction but that 
. appeal was rejected and we are satisfied 

thatthe judgment of the Court below is 
eorrect and that the accused attempted 
to murder his relation Bhola by giving 
him dhatura poison. We also find 
that this Bhola narrowly escaped from 
death, He remained unconscious for two 
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days and would undoubtedly have died but 
for the treatment that he received in 
hospital. The case has been referred to us 
merely on the question of sentence, and 
partly perhaps to bring to our notice the 
fact that such cases should not ordinarily be 
tried by Assistant Sessions Judges whose 
powers are limited to fnílicting a sentence 
of seven years’ rigorous *imprisqnment. 
If that is so, we are prepared to endorse 
this view. We consitler that cases of at- 
tempted murder which , vary greatly in 
gravity should ordinarily he tried by Sessions 
Judges. We are not prepared to ordera 
re-trial in this case and consider it sufficient 
for the ends of justice that we accede to the 
other prayer made on behalf of the Crown, : 
namely,that we should enhance the sen- 
tence to the maximum allowed by law ia 
trfals conducted by Assistant Sessions 


Judges. We, therefore. enhance the sen- 
tence to one of seven years’ rigorous im- 
prisonment. 

A, ] Sentence enhanced, 


— 


OUDH CHIEF COURT. 

SzcoNp Rent ArPEALs No, 27 To 30 or 1928, 

November 7, 1928. 

Present; —Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Pullan. 
MATA DIN—Derenpant—APPsLLant 

versus ; 
SPEOIAL MANAGER, OOURT OF 
WARDS, AJUDHYA ESTATE, GONDA 
—PLaINTIFF—RERSPONDSNT. 

Oudh Rent Act (XXII of 1886), ss. 108 «cl. (2), 197 
cl. (2)—Swit for arrears of rent—Ejectment procecd- 
ings, legality of. 

Where persons who should have been sued for 
rent as tenants under s. 108, cl. (2) of the Oudh Rent , 
Act are sued as trespassers under s. 127 of the Act, 
the proceedings in eJectfhent under cl. (2, of s. 127 
of the Oudh Rent Act, which are only in the nature of 
a consequential relief following the decree for arrears 
ofrent, cannotée taken against them. [p.848, co. 2.] 

Segond appeals against the decrees of the 
Additional District Judge, Goada, dated the 
2nd February, 1928, upholding those of the 
Assistant Collector, First Olass, Gonda, 
dated the Ist of November, 1926. X 

* ORDER. . 

Srivastava, J. (July *18, 1928).— 

Ali these four gppeals arise out 
of suits for arrears of rent under 
5. 108, cl, (2) of the Oudh Rent Act, | 


* 
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.brought by the Special Manager of the 
Court of Wards of the Ajudhia Estate 
against certain tenants. The learned Ad- 
ditional District Judge of Gonda has dis- 
posed of the appeals out of which Rent 
Appeals Nos. 27 to 29 of 1998 arise by 
one judgment and the appeal out of which 
Rent Appeal No. 30 of 1928 arises by a 
separate judgment but the parties before 
me are agreed that the points involved in 
all the appeals are cammon and that they 
can be disposed of together. ' 

The relevant facts are that notices of 

. ejectment were issued by the Court of 

' Wards against the defendants-appellants 
in 1915. The tenants sued to contest the 
notice of ejectment but were unsuccessful 

` and the Court of Wards obtained delivery 
of possession against them : but as 
a matter of fact the tenants appear “to 
have continued in possession in spite of 
the formal delivery of possession. In 1917 
the Court of Wards instituted suits against 
them in the Oivil Court for possession of 
part of the lands which formed the subject 
of the notices of ejectment and dakhal 
dehani of 1915. These suits resulted in a 
compromise under which the tenants were 
allowed to retain possession of the lands 
in dispute together with certain other lands 
at arent specified in the compromise. In 
1918 the Oourt of Wards instituted two 
suits against each of the, tenants, one for 
getting them to execute a kabuliyat in 
pursuance of the compromise mentioned 
above and theother for arrears of rent. 
The suits for compulsory execution of 
. kabuliyats were eventually dismissed by the 
Commissioner whose order was upheld by 
the Board of Revenue. The suits for 
arrears of rent, were decreed. « 

“In 1926 the present suits were instituted 
for arrears of rent for the years 1330 to 
1333 Faslı under s. 1U8, cl, (2), of the 
Oudh Rent Aet. These suits were decreed 
by the Oourt oi the Assistant Collector. A 
‘few days later applications were made by 
the Court of Wards to he Assistant Ool- 
lector under cl. 2 of s. 127 of the Oudh 
Rent Act praying for a decree for eject- 
ment of the defendants-tenants* from the 
land in their pessession. The applicatfons 
were granted the same day on which they 
were made. Subsequently the defendantg 
appealed against the decree passed by the 
Assistant Collector. . 

: The main pojnt argued before the lower 
Appellate Court insupport of the appeals 
was that the defenddhts were holding the 
land with the consent of the Qourt of 
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Wards and, therefore, they were not liable 
to ejectment under s 127. The learned 


‘Additional District Judge repelled.the con- 
tention and dismissed the appeals. 


The 
defendants have come to this Oourt in 
Second appeal. . 
The initial difficulty in the way of the 
appellants strikes me to be regarding their 
right to contest the validity of the order 
for ejectment in the appeals before the Ad- 
ditional District Judge and this QCourt. 
Section 119 of the Oudh Rent Act .allows 
appealsfrom decrees passed by an Assist- 
ant Collector to the District Judge and 
to this Court only in suits of the description 
specified in the section. . In the present 
case appeals were filed in the Court of the 
Distriot Judge on the ground that the suits 
were under s. 108, cl (2) But it is 
admitted by the appellants that they do 
not dispute their liability to pay rent nor 


‘do they question the amount of rent which 


has been decreed against them. Their 
whole grievance is against the ejectment. 
The question whether the order for eject- 
ment passed by the Assistant Oollector 
was appealable to the District Judge or. 
whether an appeal against it should have 
been made to the Commissioner is one not 
free from difficulty. The parties are 
unable to cite any authority on the point, 
While, on the one hand, the policy of the 
Oudh Rent Act seems to be that appeals 
in matters of ejectment should lie to the 
Commissioner and. the Board of Revenua 
yet, on the other hand, the matter deseiv- 


‘ing of consideration is that the proceedings 


in ejectment under cl. (2) of s. 127 of 
the Oudh Rent Act are only in the nature 
of a cOnsequential relief following the 
decree for arrears of rent which forms the 
real substance of the suit. It would lead 
tosome anomaly and possible confusion 
for the forum of appeals against one part 
of the decision relating to arrears of rent 
being different from the forum regarding 
appeals against orders relating to ‘eject-- 
ment passed in the same suit. As the ques- 
tion is one of considerable importance on 
which there is no authority one way or 
the other, -I consider it desirable that the 
appeals ghould be heard by a Bench of two 
Judges and I certify accordingly. : 
Messrs. K.N. Chak and H. D. Chandra, 
for the Appellants. ° 
“Mr. HK. Ghosh, for the Respondent, 
JUDGMEN T.—These four rent 
appeals have been referred to a Bench by 
an order of a Single Judge of, this Court 


mainly on the ground that there has been 
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no decision by this Court asto whether an 
appeal raising the question of ejectment 
under s, 127 of the Oadh Rent Act lies to 
a Revehue or a Civil Court. We have 
already expressed our opinion on this 
question in Second Rent Appeal No. 22 of 
1928. Generally speaking, there is no 
appeal against an order of ejectment under 
8.127 because this order merely follows 
upon a decree for arrears of rent in the 
case of a person who, although not a tenant, 
has been treated as a tenant under the 


^ first clause of s. 127. 


In the present case the appellants have 
been treated by the Court below as tms- 
passera and the Courts below have, there- 
fore, dealt with them under s. 127 and 
after passing a decree for arrears of rent, 
haveordered that, on the applieation of 
the plaintiff, the defendant will be ejected 
‘from the land. This is a case in which the 
. plaintiff is the Oourt of Wards of this, Pro- 
vinee representing the Ajudhya estate, 
and we are constrained to remark that 
the plaints in these suits have not been 
drawn up in a manner which gives the 
Court a clear idea of the fact in issue. : 
- Tt appéars that since the year 1915 there 
has been litigation off and on between the 
Court of Wards on the one side and the 
appellants on the other. In that - year 
notice of ejectment was served -on. these 
persons, namely, Mahabir,. Mata Din, 
Ohandrika and Ram Das in respect.of 218 
plots. . Their ejectment was ordered by 
the Assistant Oollector and his order was 


upheld both by the Commissioner and by. 


the Board of Revenue. But both the 
higher Oourts made observations in their 
judgments to the effect that the Court of 
Wards would be better advised to accept 
these persons as taeants. Probably as the 
result of these remarks the appellants 
refused to vacate the land although dakhal 
dihani was obtained, and in 1917 the 
Court of Wards sued them in the Civil 
Oour&forejectment as trespasser& These 
‘suits resulted in a compromise, according 
to the terms of which the land in suit, 
along with otherland, would be given on 
lease to the defendants. Apparently no 
leases were executed and there was further 
litigation both in the Revenue and in the 
Civil Courts. There is a decision of thé 
Oourt of the Judicial Commissioner dated 
the 20th of January, 1921, in which it ap- 
pears that the Court considered the ques- 
iion as to whether the enhancement of rent 
sanctioned by the compromises, which 
must be the compromises of 1017, was 


MATA DIN v. COURT OF WARDS, AJUDHYA ESTATE, 
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valid. Ih the course of the judgment these 
persons was referred to as tenants in.ihe 
land which is described as the bila faisla 
land and it is also ‘stated that they have 
been reinstated in some other portions of 
the holding. As a result they were declar- 
ed liable to pay certain sums by way of 
rent. The net result of this decision — 
seems to be that the presgnt appellants 
have been treated by the ‘Courts as being 
tenants and not as trespassers, We cannot 
find a way to differentiate between the ` 
numbers which were contained in’ the com-. 
promises and the numbers which appear: 
in the plaints in the present suit, nor can we 
distinguish either of them from the numbers 
in regard to which order ofejectment was | 
served in the year 1915. Asfar as we can ~ 
see the holdings have been all along sub- 
stantially the same, although. there may 
have been certain differences in detail. In 
our opinion it was for the plaintiff to have 
Shown us clearly how he maintained that 
the defendants were trespassers in one 
part of the holding and tenants in another 
and this the plaintiff respondent has failed: 
to do.- In our opinion these persons should 
have been treated as tenants. if is not | 
for us to say to what class of tenants they 
belong, but they were tenants who should 
have been sued for rent under s. 108 cl. 
(2) and not trespassers who should be held . 
to have been treated as tenants for the pur- . 
pose of the suits by the plaintiff under s.. 
127. This being so, no order of ejectment 
could follow as a consequence of the 
decree for arrearsof rent and the decrees 
of the Courts below should be held to be 
decrees for arrears of rent only. 
The result is that we allow these appeals | 


“to the extent prayed for, namely, that the 


decrees of the Oourts below shall be read As 
decrees for arrears ofrent only and there 
shall be no order for ejeetment. The ap- 
pellants in each case will get their costs 
throughout. 

G. H. 


- e Appeals allowed, - 


{ 
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- LAHORE HIGH COURT. 
MATRIMONIAL REFERENCE No. 2 oF 1928. 
January 25, 1929. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
Justice Sir Alan Broadway, KT., and 
Mr. Justice Fforde. 

WILLIAM HENRY MURPHY— 


PETITIONER 
e. versus 
Mes, HELEN MURPHY AND ANOTBER— 
RESPONDENTS. 
Divorce Act (IV of 1809) ss. 2, 17, as 
amended — “by Divorce (Amendment) Act 
(XXV of: 1926)—Domicile—Change of domicile— 


Burden of proof—Mere expression of intention to 
change, effect of —Entering Army service, effect of. 

The domicileof origin must prevail until the party . 
has not only acquired another, hut has manifested 
and carried into execution an intention of abandoning 
his former domicile and acquiring enother as his sole 
domicile. [p. 850, col. 1.] i 

The mere expression of intention to acquire a 

new domicileis not enough to prove that a new 
domicile of choice has been acquired in substitution 
of the domicile of origin. There must in addition 
be such conduct on the part of the person claiming 
to have acquired the new domicileas to leave the 
Court in no doubt asto the reality and irrevocable 
character of his expressed intention. [ibid.] 
_ A British subject does not by merely entering 
into the British army abandon his domicile, and his 
remaining in the army is no evidence of an inten- 
tion to abandon the domicile which he had at the 
time when he entered it. [p. 850, col. 2] 

Winans v. Attorney (1), Munro v. Munro (2) and 
In re Macreight (3), relied on. 

A District Court before which a petition for 
dissolution of marriage under the Divorce Act is 
presented must first satisfy itBelf, before hearing the. 
petition, that the parties are in fact domiciled in 
British India, [ibid.! 

Oase referred under 88.16 and 17 of the 
Divorce Act 1V of 1869 by the Divisional 
Judge, Peshawar, with his letter No. 1829, 
dated the 5th December, 1927, for confirma- 
tion of the decree nisi by the High Court, 
Lahore. i . 

Messrs. Fairlie and Kahan Chand for 
the Petitjoner. 

ORDER. 

Fforde; J.—This is a suit for dissolation 
of marriage brougat under the provisions 

‘of the Indian Divorce Act of 1869 as 
amended by the Indian Divorce ‘Amend- 
ment) Act, 1926. The suit was brought in 
the Court of the Divisional Judge at Pesha- 
war who granted a decree nist dissolving 
the marriage. eWhen the decree came up 
for confirmatidn to this Court, under the 
provisions of 8. 17 of the Indian Divorce Act, 
it was observed by the Court that there 
was no finding as to the domicile of the 
petitioner, which prime facie would appaar 
to be British. ‘The case was accordingly 


remanded to the Dfvisional Judge fora 
finding -upon the issue whether the peti- 
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tioner was ab the time of the presenta- 
tion of the petition domiciled in British 
India? Fhe Oourt on the trial of that 
issue, after hearing evidence, found that 
the petitioner's domicile atthe time of the 
presentation of the petition was English 

The petitioner has again come up to this 
Oourt for confirmation of the decree of 
dissolution of marriage contending that 
the finding of the learned Divisional J udge 
on this matter of domicile is erroneous and 
that his domicile is in fact British India. 
This contention, I regret, I am unable to 
accede to. 

he petitioner is a Sergeant in the 
First Battalion of the Rifle Brigade. He 
came out to India with a draft of his 
battalion in December 1922, and has re- 
mained with that battalion in India up 
to the present time. He admits. that his 
domicile of birth was" English but claims 
that he has abandoned his domicile of 
origin and adopted a new domicile in 
British India; Theonly evidence he has 
been able to produce in support of this 
alleged change of domicile in addition to 
his own statement is the evidence of two 
corporals of his battalion who have deposed 
that they have heard him express a 
resolve tosettle down ard live permanent- 
ly in India after he had finished bis time 
in the army. 

lamin agreement with the conclusion 
ofthe learaed Divisional Judge that this 
evidence of the expression of an inten- 
tion to adopt India as a permanent home 
is not sufficient to prove that a new 
domicile of choice has been acquired in 
substitution for the domicile of origin. In 
Winans v.-Attorney-General (1) it was held 
that “the domicile of origin continues unless 
a fixed andsettled intention of abandoning 
the first domicile and acquiring the 
second domicile is . clearly shown.” 
Lord Halsbury, L. O., observed as fol- 
lows: “Now the law is plain, that where 
a domicile of origin is proved it lieg upon 
the person who asserts a change of domi- 


* cileto establish it, and itis necessary to 


prove that the person who is alleged to 
have changed his domicile had a fixed and 
determined purpose-to make the place of 
his new’ domicile his permanent home.” 
Lord Macnaghten: in the course of hie 
judgment has expressed himself as followa:" 
"In Munro v. Munro (2) Lord Oottenhum 
observed that it was one of the prinziples 
(D (1904) A. C. 287; 73 Li J, K, B. 613; 99 L. T. 
731; 20 T.L R. 510. ; A. 
ion (1840) 7, Ol, & Fy 812; T- E. R. 1289; 5R R 


k e 
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adopted, not only by the Law of England, 
but generally by ‘the laws of other 
countries, ‘that the domicile of origin 
must prevail until the party has not only 
acquired another, but bas manifested and 
carried into execution an intention of 
abandoning his former domicil and acquir- 
ing another as his cole domicil............ 
Residence along’, he adds, ‘has no effect 
per se, though it maybe most imporfant 
a3 a ground from which toinfer intention.’ " 
Again, ‘“The law, said Lord Cairns, L. O., 
"is beyond all doubt clear with regard to 
the domicil of birth that the personal 
status indicated by that term clings agd 
adheres to the subject of it until an 
actual change is made by which the 
personal ‘status of another domicil is 
acquired," And after quoting Lord«West- 
bury's view that an intention to acquire a 
domicil other than the one of origin 
must be afixed and settled purpose, and 
that unles& you are able to show that 
with perfect clearness and satisfaction 
to yourselves, it follows that a domicil of 
origin continues, Lord Macnaghten ob- 
served: “So heavy is the burden cast 
upon those... who seek to show that 
the .domicil of origin has been superseded 
by a domicil of choice. And rightly, I 
think, Achange of demicil is a serious 
maiter—serious enough when the eompeti- 
tion is between two domiciles both within 
the ambit o' one and the same kingdom 
or country—more serious, still when one 
of the two is altogether foreign. The 
change may involve far-reaching con- 
sequences in regard to succession and 
distribution and other things which de- 
pend on domicile.” | 

It seems to me clear from Winans v. 
Attorney-General (1) that the mere expres- 
sion of intention, tc’ acquire a new domi- 
cile is not enough to prove the change. 
There must be in addition such conduct 
on the part of the person claiming to have 
acquired the new domicil as to leave the 
Court «in no doubt as to the realfty and 
irrevocable character of his expressed in- 
tention. : 

In the case before us there hag been 
nothing in the petitioner's conduct to show 
that he had finally and irrevokably, deter- 
mined to make India his permanent home. 
The fact that he is still in the Mili- 
tary, service of the Crown in itself suggests 
that his original domieil has ‘not been 


abandoned. In re Matreight (3) Pearson, d., 


(3) (1886) 30 Oh. D. 165;-55 L.J. Ch. 28; 53 L, T- 
146; 33 W.R.838. ~~. oS ae 
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obeerved* "As I understand the rule vf 
law itis that a British subject does not by 
merely entering into the British army 
abandon his domicil, and his remaining : 
in the army is no evidence of an intention 
toabandon thedomicil which he had at the . 
time when he entered it but,so long as 
he remains in the army, he'retains that 
domicile which he.had when he entered 
it." From this passage P do net ander- 
stand the learned Judge to mean that a 
person while serving in His Majesty's 
forces can never acquire a new "domicil, 
but merely that he must be deemed to retain 
his domieil of origin while so serving unless 
hisconduct shows that he has intended 
to relinquish big original domicile for a 
new One, It is possible that a soldier in the . 
British army might while still in the 
service, be proved to have changed his 
domicil by acts which would show that 
he had intended to make the country in 
which he is serving his permanent home. 
For instance if he had bought land and 
built a house on it and made preparations 
for carrying on some permanent business 
in the newcountry. Conduct of this kind 
might furnish evidence to show that the 
domicil of origin has been definitely and 
finally abandoned and a new one acquired. 
We have, however, nothing of the kind 
here, Theresult is that the petitioner 
must be deemed to retain his original” 
British domicil. ; 

The effect of this finding is that the 
Divisional Judge, Peshawar, had no 
jurisdiction to try this suit, The Indian 
Divorce (Amendment) Act, 1926, has 
enacted that "for the 2nd,3rd and 4th 
paras. Of 8. 2 of the Indian Divorce 
Act the following shall be substituted, 
namely : ‘Nothing hareinaftef: contained 
shall authorisé any Court to grant any 
relief under this Act except where the 
petitioner professes the Ohristian religion, 
or to make. decrees of dissolution of 
marriage except where the parties to the 
marriage are domiciled in India at the 
time when the petition is presented." ’ 

The duty ofthe District Courts, when 
a petition $or dissolution of marriage 
comeg before them, to satisfy themselves 
thatthe parties tothe marriag are domi- 
ciled in India at the time when the 
petition is presented, cannot. be too 
strongly emphasized. The Court should 
seo that the petition itself contains a- 
declaration, to that effect; “and, before 
hearing the suit the Mourf should first 


satisfy itself that the parties are in fact 
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domiciled in India, The failure to take ` 


these precautions has led to very great 
hardship in the present case. The peti- 
tioner has incurred much expense and 
been put toa great deal of trouble and 
anxiety to no purpose. 

I regret that, for the reasons I have 
given, this application must be dis- 
missed, t 

Shadi Lal, C, J.—I concur 

Broadway, J.—I concur. 

A. . .. Application dismissed. 


LAHORE HIGH COURT. 
MaT4IMONIAL REFEsENCE No 3 or 1922, 
January 25, 1929. 

Present: —Sir Shadi Lal, Kr., Chief Justice, 
‘Justice Sir Alan Broadway, Kr, and 

f Mr. Justice Fforde. 
J. W, PYATT, SEgGEANT—P&TITIONER 
: versus 
Mes. M. G. PY ATTAND ANOTHER— 
| RESPONDENT. 

Divorc@—Dissolution of marriage—Indian domicile, 
a Ka of—Divorce (Amendment) Act(XXV of 1926) 
8. 2. 

Indian Courts have no power to dissolve marriages 
of persons who are not domiciled and resident in 
India at the time of bringing the petition. 

Oase referred by the Divisional Judge, 
Peshawar, with his letter No. 1887, dated 
the 14th December, 1927. 

Mr. Fakir Chand, for the Petitioner. 

ORDER.—This is another suit for the 


dissolution of marriage in which a decree , 


has been given by the Divisional Judge 
of Peshawar without jurisdictjon. In addi- 
tron to granting a decree nisi for the 
dissolution of the petitioner's marriage 
with the respondent the Divisional Judge 
granted damages of Rs. 1,000 against the 
co-respondent. The petitioner, as in the 
.other, case, is a nonyCommissioned Officer 
in His Majesty's British forces. 
domicile of: originis obviously British. His 
domicile at the date the suit was instituted 
is not stated in the petition afd no evi- 
dence was Drop used on that issue, infact 
never having “been tried. The petitioner 
himself has, however, put ina document 
which reads as follows :— $ 

“J, Staff Sergeant John William Pyatt, 
Indian Army Service Corps, on my own 
behalf and où behalfof my wife (Marjory 
Gladys Pyatt) hereby claim the privilege 
of both British and Indian domicile in 
respect of beth my wife and myself", 

e 
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Jt is'obvious from this declaration that 
the petitioner could not possibly prove 
that hehad acquired a domicile dn India, 
It seems hard to understand how the 
legal practitioner who appeared for him 
should have permitted his client to in- 
volve himself in legal proceedings which 
must on the face of them prove fruitless.. 
Every practising lawyer should know 
by thistime thatthe Indian Courts have. 
no power to dissolve marriages of persons 
who are not domiciled in India and 
resident in India at the time of bringing 
the petition. . 

The Act, which prohibited Courts in 
India from dissolving marriage, except 
where the parties to the marriage are 
domictled in India atthe time when the 
petition is presented, was passed on tke 
95th March, 1926. The present petition was 
brought on the 5th of. August, 1927 and 
it should have been clear both to the 
Counsel who acted on behalf of the peti- 
tioner and to the Judge who tried the, 
case that there was no juriedietion in the 
Divisional Judge's Court at Peshawar to 
entertain the suit. As the decree for dis- 
solution and for damages has been made 
without jurisdiction we are unable to confirm 
it. Oa the question of domicile I need only 


‘refer to our judgmentin Murphy v. Murphy 


(1). 
With the greatest reluctance we are 
compelled to dismies this application. 
R.L. -7 Application dismissed, 
(1) 115 Ind. Cas 849.  -. 


LAHORE HIGH-COURT, 
CiuvinL REFERENCE No. 4 oF 1927. 
November 29, 1928. 
Preseni:—MWMr. Justice Zafar Ali 
and Mr. Justice Addison. 
Khare MOHAMMAD YAKUB KEAN 
AND ANOTHER—AS8sESSEES—A PPELLANTS 


- versus b 
COMMISSIONER or INCOME-TAX 
RESPONDENT. 

Income Tax Act (XI of 19221, s. 2 ()— Agricultural 
4ncome'—fortgagee's income from land in possession 
8f lessee, whether agricultural income or interest. 

One JK mortgaged for Rs: 40,000 his half share 
in a village toS K who practised money lending. 
Though the mortgage was described to be with pos- 
session, the land was ‘in the possession of a lessee 
and he was liable to pay as lease money Rs. 5,000 
annually to J K. Under the mortgage S K became 
entitled to receive thisléase money but itwas sti- 
pulated that if the lessee should failto*pay the money 
it would be recdvered by the mortgagee from J K 


852 ` 


and not from the lessee and that the amount in de- 


fault would be added to the mortgage money to be 
paid atthe time of redemption ina lump sum. No 
payment having been made for six years, the sum of 
Rs. 30,000 due as a lease money was made a charge 
on theland by a deed executed by J K. in favour of 
the twosons of S K who had died before that date. 
The question arose whether the fixed annual amount 
of Rs. 5,000 which the mortgagee was entitled to 


' receive was income from the agricultural land mort- 


gaged or interest: » 

Jield,that the fixed sum which the mortgagee was en- 
titled to receive annually was interest and not income 
from agricultural land. 


Case: referred under s. 66 (2) of the 
Income Tax Act by the Officiating Oom- 
missioner of Income Tax, Punjab and N. 
W. F. Province, Lahore, with his letter 
No. 505 J. M. dated the 3rd February, 1928, 
for orders of the High Court. 


.' Mr. Zàfrulla Khan, for the ,Apel- 
lante. ` 

“Mr, Jagan Nath Aggarwal, for the Res- 
pondent. 


' ORDER.—The facts relevant to this 
reference under s. 68 (2) of the Income 
Tax -Act of 1922 may be summarised 
thus :— l 
One Jaffar Khan mortgaged for Ra. 40,000 
his half share in a village to Sher Ali 
Khan who practised money-lending. 
Though the mortgagee was described to bs 
with possession, the land was already in 
the possession of a lessee, and he was 
liable to pay as lease money Rs. 5,000 an- 


nually to Jafar Khan on account of his ` 


half share in the village. Under the mort- 
gage Sher Ali Khan became entitled to 


-receive this lease money, but it was stipu- 
- lated that if the lessee would fail to. pay 


the money it would be recovered by the 
mortgagee from Jaffar Khan and not from 
the-lessee, and that the amount in default 
would be added to the mortgage money 
to be paid at the time of redemption in a 
lump sum. No payment having been made 


: for six. years, the sum of Rs, 30,000 due 


as lease money; was made & charge on the 
land by a deed executed by Jaffar Khan 
on the.4th May, 1923, in favour of the two 
sons of Sher Ali Khan who had died 
before that date, On the 24th February, 
1925, Jaffar Khan sold the property to the 
sons of Sher Ali Khan for two lacs and, 
deducting the original mortgage money 


(Rs. 40,000) and the additional moftgage- | 


money (Rs. 30,000) and the lease money 
for the subsequent period upto 24th .Feb- 
ruary, 1925, (Rs. 7,500), he received the 
balance in cash, 
The questions referred to briefly are:— 
(1) Whetler the fixed- annual amount of 
Re. 5,(C0 wbieh the mortgagee was entitled 
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to receiv8 was income from the agricul- 
(ural land mortgaged, and not interest ? 

(2) Whether the amount of Re. 30,000 
was received on the 4th May, 1923, and 
not on the date of the sale. 

The Income Tax Authorities have decided 
that the {xed sum which the mortgagee 
was entitled to receive annuafly was really 
interest at ihe rate of 123 per cent. per 
annum on the money advanced ane that 
the sum of Rs. 30,000 hed not actually been 
received by the mortgagees until they 
purchased the land. The mortgagees con- 
test both these conclusions but both appear 
to us to be correct. . 

The mortgage though described as with 
possegsion, was in fact à simple mortgage 
and, from its terms, it is clear that the 
mortgagee was only entitled to a fixed sum 
in «consideration for the money lent, and 
had otherwise no concern in the produce 
oftheland or with the possession thereof. 
This fixed sum, therefore, could not be 
said to be income from the land. The 
lease money or income from the land was, 
as a matter of fact received by the lessor 
himself. f 

As regards the mortgage for the addi- 
tional sum of Rs. 30,00J, it is clear that 
the mortgagee did not actually receive that 
amount on the 4th May, 1923, though he 
secured it a8 a charge on the property 
mortgaged. He actually realised  this' 
amount when he purchased the land and 
deducted it from the purchase money. 

We, therefore, agree with the conclusions 
arrived at by the learned Commissioner 
and answer the questions accordingly. 

R. L. Reference answered. 


e 
LAHORE HIGH COURT, 
Szconp CivinL APPEAL No. 316 oF 1925, 
February 26, 1929. 
ai Present :—Mr, Justice Fforde and Mr. 
7 Justice Bhide. e 
IRADAT KHAN-DEFÉNPANT 
— APPELLANT 
versus 
MOHAMMAD SHAFI, minor, TRODGH H)8 
xoi nsn Musammat HAFIZAN,— PLAINTIFF ' 
— RESPONDENT. . 
Mortgage—Improvements 08 mortgagee—Compensa- 
tion for improvements, grant of. 
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A mortgagee is not entitled to compensation for 
a building erected -on the premises originally 
mortgaged where the building put up by the 
mortgagee is of quite a different character to that 
of the premises originally mortgaged and where the - 
effect of granting compensation would be to create a 
clog on the equity of redemption. 


Second appeal from a decree of the 
District Judge, Delhi, dated the 15th 
Januegy, 1925, varying that of the Senior 
Subordinate Judge, Gurgaon, dated the 
llth July, 1924. i 

Mr. Zafrulla Khan, for the Appellant. 

Mr. C. H. Oertel, for the Respondent, 


i JUDGMENT. l 
Fford, J.—The sole question which 
arises in this appeal is whether theemo:t- 
gagee is entitled to compensation for the 
additional building which he has added to 
the original premises which was the sub- 
ject of this mortgage. If the principle 
laid down in'the Transfer of Property 
Act, s. 72 is to be applied, then compensa- 
tion isonly permitted for such improve- 
ment asis necessary for the preservation 
of the property mortgaged. Mr. Zafar- 
ulla Khan asks that the equitable prin- 
ciples which have been applied by the 
Courts in England should be followed, 
but those principles only extend in 
favour of a mortgagee who has incurred 
, expenses on improvementeto the mortgaged 
property as far.as sugh improvements are 
found to be necessary and proper; neces: 
saryin the sense that they had to be 
incurred forthe preservation ofthe pro- 
perty,and properin thesense that they 
are suitable to the nature of the property. 
When expenses of this nature have been 
incurred the mortgagee is entitled, upon 
i ordinary grounds of equity, bo be recouped. 
‘Even if these principles were to be applied 
to this case the mortgagee must fail. There 
isno evidence whatever that the expenditure 
incurred was reasonable and necessary. In 
fact, it appears that the mortgagee has put 
up a building of quitea different character 
to the house originally mortgaged, and 
the result of his being granted compensa- 
tion for this building would be that the 
mortgagor would be improved out of 
existence. Im other words, the imfrove- 
ments effected would become aclog upon 
the equity of redemption. Moreover, ein 
the present case, the mortgagee has not 
gone into.the witness box and he has aot 
attempted to show what expenses he tad 
in fact incurred in effecting the improve- 
ments in question? Upon these facts the 
learned: District Judge has refused to 


| allow conipensation, I find it impossible 
j e 
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to hold that the learned District Judge 
was not correct in the decision at. which 
he arrived, and I would consequently dis. 
miss this appeal. As the case is one of 
hardship upon the mortgagee I would 
leave the parties to bear their own costs 
throughout, - 

Bhide, J.—I agree. : 

R. L, Appeal dismissed, ~ 
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LAHORE HIGH COURT.. 
Segonp Crvin APPRAL No. 1669 or 1924. 
February &, 1929. : 
Present :—Sir Shadi Lal, Kr.,Ohief Justice, 
and Mr. Justice Skemp.  ' j 
` FATEH CHAND AND anotTHER 
—PLAINTIFFS—À PPELLANTS 
vrTSUS 


GANGA SINGH—DzrzENDANT— 


RESPONDENT. 
Limitation Act (1X of 1908), s. 19—Acknowledg- 


ment, whether implies promise to pay—Suit 
acknowledgment, maintainability of. — — 

An unconditional acknowledgment implies a pro- 
mise to pay and; therefore, a suit on the basis of 
such an acknowledgment is maintainable. 

Pala Mal v. Tulla Ram (1), Ranchoddas Nathubhai 
v. Jeychand Khushalehand (3) and Shankar v. Mukta 
(4); dissented from . ' 

Mani Ram v.. Seth Rup Chand (2) and 
Chunilal Ratanchand Gujrati v. Laxman Govind 
Dube (5), followed. 

Second appeal from . a decree of the 
District Judge, Jullundur, datéd the 9th 
May, 1924, affirming thatof the Subordinate 
Judge, First Olass, Jullundur, dated the 
30th November, 1923. E 

Lala Badri Das, R. Ba, for the Appellants. 

Pandit Sheo Narain -R. B. for the’ Re- 
spondent. 


JUDGMENT.—[In this case the plaint- 
iffs sued on the basis of«a balance and 
the lower Courts dismissed the suit rely- 
ing on Pala Mal v. Tulla Ram (1), and hold- 
ing that a mere balance does not imply 
a promise to pay and, therefore, does not 
support a süit. : vers 

The Privy Council ruling Maniram v. Seth. 


on 


. Rupchand (2) was not brought to the at- 


tention of the Courts below. Their Lord- 
ships were dealing with an expression ° 
which they held to be an acknowledgment 
under s. I9 of the Limitation Act; but 


(1) 119 P. R. 1908; 206 P. W. R. 1908. 

(2) 33 C. 1017; 8 Bom, L, R. 5013 4 C. L. J. 94; 10 
. W, N. 874; ) M. L. T. 199; 3.A. L. J. 525; 10 M. 
. J. 300; 3 N. L. R. 130; 331. €. 165 (P. Q.), 


854. — — 
in the course of their judgment, at page 


. 1058* it is said that the rule in India is the 


same 28 1n England and that an uncon- 
ditional acknowledgment always implies a 


` promise to pay as the natural inferénce 


and what every honest man would mean to 


do. 
"^ The learned Judge who decided the 


Punjab Chief. Court case relied on earlier 
rulings of the Ohief Court and also upon 


Ranchoddas Nathubhai v. Jeychand Khushal- 


Chand (3), .This Bombay case was followed 
in Shankar v. Mukta (4) but & later ruling 
of the Bombay High Oourt Chunilal Ratan- 
chand Gujrati v. Laxman Govind Dube (5) 
allowed the acknowledgment then in ques- 
tion to form the basis of & suit on the 
ground that the Privy Council judgment 
Maniram v. Seth Rupchand (2) virtually 
overruled Shankar v. Mukta (4). Similarly 
the decision in Pala Mal v. Talla Ram (1) 
cannot now be regarded as good law. We 
must now followthe rule laid down in Mani- 
ram v. Seth Rupchand (2), namely, that an 
unconditional 
promise to pay. 
The appeal must, therefore, be accepted 


and the suit remanded tothe Court of the . 


District Judge for a finding on the issue 
whether the defendant is entitled to re- 
duction of interest, which was left un- 
decided. Stamp on appeal to be refunded; 
other costs to be costs in the litigation. 

ÈR, L. . _ Case remanded. 

(3) 8 B. 405. a 

(4) -22 B. 513. 

(5) 63 Ind. Cas, 923; 46 B. 24; 23 Bom. L. R. 
606; A. I. R. 1922 Bom. 183. 

*Page of 33 C.—[Ed. | 


LAHORE HIGH COURT. 
ORIMINaL Revision Petition No. 1010 
oF 1928. E 

Degember 12, 1928. 

Peesent:—Mr. Justice Fforde aad 
Mr. Justice Skemp. 

EMPEROR— PETITIONER 
versus 
GAJJU—Accusep—REsronDENT, 


Criminal Procedure Code (Act V of 1898), s. 489-— 
Accused tried for murder but convicted foregrievous 


hurt—Revision by Crown—High Court's power to alter e 


conviction. ! 
Where a person is charged with the offence of 


murder under s. 302, Penal Code, but is convicted . 


under s. 326 of the Code, he must be deemed to 
have been’ acquitted on the charge of murder and 
it ig not open to the High Court in revision to 
alter the conviction from ont under s. 326 to one 
under 8.302, e 
Kishen Singh v. Emperor (1), followed. 
-@ on , 
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acknowledgment implies a 
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Petition by the Sessions Judge Ferozepore, 
dated the 22nd February, 1928, 
Mr. Sundar Das, Government Advocate, 
for the Petitioner. 
JUDGMENT. ts 
Fforde, J.—The respondent Gajju 
was tried by the learned Sessions Judge of 


‘Ferozepore, sitting with four assessors on 


acharge framed under the “provisigns of 
8. 302, Indian Penal Oode, of having 
murdered a [certain è Fatta on |the 23rd 
of September, 1927. The learned trial 
Judge came to the conclusion that though 
the respondent had inflicted a great number 
of injuries upon the deceased, and although 
the deceased undoubtedly died as a result 


-of these injuries, yet the respondent had 


not the intention of causing the death of 
his,victim at the time he committed this 
savage assault. ; 

It appears that the respondent was 
desirous of marrying a certain Musammat 
Rajji who was the daughter of tbe mur- 
dered man and the widow of the respond- 
ent's brother. Fatta refused to'consent to this 


alliance, and accordingly at about dawn. 


on September 23rd, the respondent follow- 
ed Fatta out into the fields and $n the 
presence of Nand, a boy of about 13 or 14 
years of age, fell upon him witha. gendali 
and inflicted no less than twenty-one 
injuries. 
all the injuries, bit amongst them were 
a compound fracture of the left leg and a 
compound fracture near the right ankle 
joint. In addition, there were many 
incise and punctured wounds on both legs, 
and three fingers of the right hand were 
fractured. The doctor who made the 
post mortem examination has stated that 
the cause of death was bleeding and shock 
from the multiple injuries inflicted, both 
by sharp and blunt weapons appearing 
to have been used in inflicting these in- 
juries. According to this medical witness & 
good many bones were broken. It was this 
doctor who attended the deceased on his 
admission to the hospital, and in his evi- 
dence regarding the condition of the 
deceased at shat time he stated that the man 
was admitted to the hospital at 2 p. m. on 
the day that the assault toék place and 
died about half an hour later from collapse, 
ad he expressed the view that the state of 
collapse was caused by the absence or first 


aid when the injuries were received and by, 


the shaking which the injured man must 
have received in the coarse of the journey 
in a country cart to the hospital. The 


doctor did not think that any of the wounds 


It is not necessary to enumerate - 


1151.0.1999 — ^ * "par 
‘Would have been 


collectively they undoubtedly caused the 
injured man’s- death: In other respacts 


the victim was healthy and well.nourished. - 


There can beno doubt at all upon the 
medical evidence “that 
assaulted tha dsceased in the most 
violent and savage manner, and it is hard 
to beliBve that he did not know in deliver- 
Ing the blows in question that they were 
likely to result in such injuries as would 
eaüse :the victim's death. The learned 
Sessions Judge, however, has come to & 
contrary conclusion and has convicted the 
respondent under s. 326 of the: Indian Penal 
: Code of voluntarily causing ` grievous*hurt 
by a dangerous weapon. The effect of that 
decision is that the respondent must pe 
deemed to have been acquitted on the 
charge of murder, and that being so this 
: Court has no power to alter that acquittal 
into a cenviection as the Orown now ask us 
to do. The decisions ofthis Courtto the 
contrary can no longer be regard- 
ed as sound in law in view of the 
judgment of the Privy Council in 
KishanSingh v. Emperor 


the accused person had been tried on a 
‘charge of murder under s. 302 of the Indian 


Penal Code and was convicted under s. 304 ` 


of culpable homicide not amounting to 
murder. The Local Government filed an 
application for revision of the judgment of 
the Sessions Judge onthe grounds (1) that 
on the evidence the accused should have 
been convicted unders, 302, Indian Penal 
Oode, and (2) that the sentence passed on 
the accused was inadequate, and in the 
application it was prayed that? the convic- 
tion be altered and the sentence passed on 
the accused be enhanced. In other words, 
the Local Government petitioned the High 
Court to change the conviction from one 
under s. 304 of the Indian Penal Code to 
*one under s, 302 and*to imposaethe death 
penalty. This applic#tion for revision 
was accepted by the High Court of Allah- 
bad who altered the conviction (as prayed 
and sentenced the accused to death. Their 
Lordships of he Privy Council decided 
that the only method by which it would be 
possible to obtain a conviction for murder 
under the circumstances would be by 
an appeal- by the. Government against 


(1) 111 Ind. Cas. 332; 50 A. 792; A. L R. 1928 
P. O. 2547 29 Or. L.J. 898; 5 O. W. N. 911; 28 L. 
W. 396; (1928) M. W. N. 749; 29 P. D. R. 575; 33 
C. W. N. 1; 480. L.J. 397; 30 Bom. L R.-1572; 55 
M. L. J. 786; 551. A. 390; 96 A. L.J. 1099 (P. 0). - 
e 


* - BADAR DIN V. NATHO, : 
individually fatal, but ` 


the respondent 


| (D which was . 
decided in July of this year. In that case 


. .* 858 
the acquittal and that the applica- 
tion for revision was precluded By s. 438 
(4) of the Code of Oriminal . Procedure 
which- provides that “nothing in this 
section shall be deemed to authorize a 
High Court to convert a finding of acquit- 
tal into one of conviction.” . ` f 
e effect of this decision is ‘that so 

faras the present application is one for 
alteration of the conviction to one for 
murder, it cannot be entertained. This 
Court has, however, power to enhance 
tha punishment imposed for the offence 
of which the respondent has been:convict- 
ed and I am of opinion that the 
maximum punishment under that section 
should? have been given. I would ac- 
cordingly accede to the application 
of the Local Government to the extent of 
enhancing the sentence from six years’ 
rigorous imprisonmení to transportation 
for life which is the maximum penalty 
permitted under s. 326. 

Skemp, J.—I concur. 

R. L. a: Sentence enhanced. 
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LAHORE HIGH COURT. . 
First Otvit APPEAL No. 266 or 1997. 
December13,1920. ^. >  — 

Present:—Sir Shadi Lal, Kr., Ohief Justice, 

and Mr. Justice Bhide. 

BADAR. DIN AND ANOTHER—DRFENDANTS — 

APPELLANTS - 
. versus . 

Musammat NATHO, minor, TAROUGH 
SAHAB DIN—PLAINTIFE AND 
Musammat TALIA—DEFENDANT— 

. | RESPONDENTS. 

Muhammadan, Law—Guardianship—Mother's power 
to sell minor's property —Civil Procgdure Code (Act V 
of 1908), O. XXXII, r. 7, application of--Qompro- 
mise procetdings relating to amendment of decree— 
Leave to compromise under misapprehension of facts 
—Minor, whether bound—Money not spent for minor's 
benefit—Minor's liability to refund money on avoiding 
compromise. 5 

Under the Muhammadan Law a mother is not com- 
petent to sell the property of her minor children. 
But wherf a compromise in respect of a sale ig 
éüected by her not in the capacity of a mother 
but as the next friend of her minor child, her want 
of authority under the Muhammadan Law to sgellthe 


` minor’s property can no more affect the validity of 


the eompromise than that ofatotal stranger acting 
as a next friend for the purpose of litigation. [p. 
856, col, 2.] . UA 

Proceedings relating toan applicatjon for amend- 
ment of the decree are in continuation of the suit 
and would be governed by the provisions of O. XXX, 
Civil Procedure Code, and the validity ofa compro- 


856 


mise an behalf of 2 minor during these proceedings 
must be judged in the light of these provisions. 
[p. 857, ce, 1.] 

. Where leave to effect a compromise is given by 
the Court to the next friend of a minor under a 
misapprehension of the real facts and the compro- 
mise “is not in fact beneficial to the minor, the minor 
is not bound by such compromise [ibid.| . 

Jhanda Singh v, Lachhmi (2), referred to. . 
Where compromise is entered into on beRalf of 

a minor by the next friend and it is not shown 
that the money realised in pursuence of such com- 
promise was used for the benefit of the minor, the 
minor cannot be asked to refund the money on 
seeking to avoid the compromise. [p. 858, col. 1.] 

First appeal from the preliminary decree 
of the Subordinate Judge, First  Of&se, 
Lahore, dated the 28th October, 1926. 

Messrs. Niaz Mohammad and Mohammad 


Amin, for the Appellants. . 
Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 
JUDGMENT.—The pedigree table of 
the parties conparned is as follows:— 
NA 





yd | 
Karim Bakheh, Chiragh Din Mohammad 
widow 2 | Din 
Musammat Talia ) 
' Bibi Badar Din, Karam Ibrahim. 
| ibi. 
M m 
Siraj Din, Musammat Musammat 
a widow Zainab. Natho. 
Musammat 
Murad Bibi. 


The facts leading to the litigation which 
has given rige to the present appeal may be 
briefly stated as follows: — 

On the tth October, 1918, Musammat 
Talia Bibi, on behalf of herself and her 
minor daughter Musammat Natko, institut- 
ed’ a suit for possession of one-half share 
in certain house-property in Qila Gujar 
Singb, Lahore, left by her deceased hus- 
band Karim Bakhsh. The suit resultedina 
decree for pegseesion of 250/624th share in 
favour of the plaintiffs on the 24h June, 
1920. 

‘July, 1920, by Badar Din defendant for 
amendment of the decree, on the ground 
that there had been a mistake in calculating 
the rhare to which the plaintifs were 
entitled according to Muhammaden Law. 
During the pendency of these proceedings, 
an application wes put in stating that the 
parties had arrived at a compromise, and 
that Musammat Talia Bibihad agreed to 
sell her ehare as well $s that of her minor 
daughter ts Badar Din and Ibrahim fora 
gum of Rs. t Q0-. It was furtherstated in 


. 
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An application was made, on the 26th ' 
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the application that the compromise was 
highly beneficial to the minor as she would 
be saved the expenses connected with the 
appeal, etc. The ‘learned Subordinate 
Judge accepted this compromise as being 
for the benefit of the minor and dismissed 
the suit onthe 6th November, 1920. 

On the 27th March, 1924, thesuit out of 
which the present appeal arisés, was 
instituted on behalf*of Musammat Natho 
by Sahab Din, her maternal uncle, for 
possession, by partition,"of 210/624th share 
in the house property left by Karim 
Bakhsh. The suit was based on the 
allegation that the compromise by virtue 
of which Musammat Talia Bibi had sold the 
share of the plaintiff was not toher benefit 
and was unlawful. 

* The learned Subordinate Judge who tried 
the suit has. found that Musammat Talia 
Bibi was guilty of gross negligence and 
collusion and that the sale of the plaintiff's 
share was not binding on her. The plaint- 
iff was accordingly granted adecree for 

possession of 210/}24th share as prayed for 
in the plaint with costs. From this 
decision the defendantshave appealed. : 

The main point for decision in appeal is 
whether the compromise made by Musam- 
mat Talia Bibi on behalf of Musammat 
Natho in the proceedings relating to the 
amendment of the decree passedin the 
previous suit and the sale made in pur- 
suance thereof, binds the plaintiff. It has 
been contended on behalf ofthe plaintiff, 
that, according to Muhammadan Law, 
Musammat Talia Bibi, asthe mother of 
Musammat Natho, was not competent to sell 
her property and hence the compromise 
with respeet to the sale of Musammat 
Natho's share cannot bind her. The 
proposition of Muhammadan Law that a 
mother is not competent tosellthe pro- 
perty of her minor children cannot be 
disputed: vide Imambandi v. Mutsaddi (1), 
but, in thepresent instance, the compromise 
with respect to the sale was effected by 
Musammat Talia Bibi notin the capacity 
of a mother but asthe “next friend” of 
Musammat Natho in the previous suit. Her 
watt of authority under the Muhammadan 
Law to sell the minor’s property would, 
therefore, no more affect the validity of the 
compromise, than-thatof a total stranger 
actingas a next friend forthe purpose of 


. . 

(1) 47 Ind. Cas, 513; 45 O. 878; 35 M. L. J. 422; 
16 A. L. J. 800; 24 M. Le'T. 330: 28 O.'L. J. 409; 
23 0. W. N. 50; 5 P. L. W. 276; 20 Bom. L. R. 1022; 
co) M, W. N. 91; 9 L. W. 518 45 L A. T3 

.O). : 
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litigation. It was further urged that the 
compromise was, at any rate, invalid, as it 


went beyond the subject-matter of the suit. ` 


It was pointed out that the only point for 
decision in the proceedings relating to the 


amendment of the decree was. whether the 


share, which had been decreed in favour 
of. the plaintiff, was: correct and hence it 
was® argued ‘that there was no justification 
for selling away «the whole of the minor's 
share. But there seems no force in this 
contention. It%s conceded that Musammat 
Talia Bibi could have accepted asmaller 
share in the property in dispute by way of 
a compromise. All that,she did in effect 
was to accept & pecuniary consideration in 
lieu of such a share, and to this there could 
be no objection, provided, ofcourse, the 
compromise was otherwise binding apon 
the minor, ` 

Ths compromise with respect to the 
plaintiff's ‘share was effected, as already 
stated, in the proceedings relating to an. 
application for amendment of the decree. 
These proceedings were evidently . in 
continuation of the suit and would be 
governed by the provisions of O. XXXII, 
Oivil Procedure Code. The validity of the 
compromise muet, therefore, he judged in 
the light of these provieions. According 
to O. XXXL, r. 7of the Civil Procedure 
Code, a next friend of a minor.eannot enter 


into any agreement or compromise with: 


reference to a suit without theleave of the 
Court expressly recorded in the proceed- 
ings. In the present instance such leave 
was, no doubt, recorded; but it appears to 
have been granted under a misapprehension 
of material facts. It was stated inthe 
application, for leave to compromise that 
* the compromise was highly beneficial to the 
minor, bacause she would be saved the 
expenses in connection with the appeal, etc. 
But it appears that the period of limita- 
tion for filing an appeal had elapsed long 
before the date on which the compromise 
was made. As a ematter “of fact, the 
application for amendment itself appears fo 
have been misconceived, and could not 
have succeeded, as the defree was in 
accordance ewith the judgment. Its true 
that the learned Subordinate Judge had 
made an error in determining the share io 
which the plaintiffs in that case 
entitled;. but this error was inthe judg- 
* ment itself and the proper remedy wag an 
appeal or an application for review and not 
an application for fmendment of the decree. 
The léarned Subordinate Judgeseems to 
haye entirely lost sight of these facts and 
* . 
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. 68 P. L, R,. 1920; 2 Lah. L. J. 033. 
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granted leave to compromise on the 


` assumption -that the compromise was in 


the interests of the minorasstafed in the 
application before him. The learned 
Subordinate Judge has not even taken the 
trouble- to-state in his order how thé 
compromise was beneficial to the minor. 
The order seems to have been passed by 
him merely as amatterof routine without 
applying his mind to the facts of the  casé. 
Leave of the Court granted in such cir- 
cumstances cannot be of any avail against 
the minor [cf. Jhanda Singh v. Lachhmi (2)] 
and: the compromise in question must, 
therefore, be held to be not-bindingon the 
plaintiff. 

above ground alone, but it may be stated 
that the defendants-have made no attempt 


to show that the compromise was beneficial - 


to the plaintiff, although there was & 
specific issue framed on this’point. By 
virtue of the compromise Musammat Talia 
Bibi agreed tosell her own share as well 
as that of the plaintiff for Rs. 1,800. The 
total of the two shares was 250/624 and out 
of this the share of Musammat-Natho was' 
210/624. It would thus appear that Musam- 
mat Natho’s share was sold for about 
Rs. 1,500. There is, however, documentary 
evidence on the record which shows.that 
Badar Din defendant sold one ‘kothi’ only 
out of the house property in dispute for 
Re. 20,000 not long afterwards. He also 
purchased the share of Musammat Zainab 
Bibi—a sister of the plaintiff —for Rs. 6,000. 
It would thus appear that Musammat Talia 
Bibi was, at any rate, guilty of gross 
negligence in agreeing to'the compromise 
without any regard to the value of the 
property sold. There are -other . cir- 
cumstances also which raise suspicicn 
about the bona fides of the transaction. 
Soon after the compromise; Musammat 
Talia Bibi put in an application stating 
that her thumb-mark on the compromise 
had been fraudulently obtained, Badar 
Din defendant did not at first pay her 
even the sum of Rs. 1,800, and she had to 
file a criminal complaint against him. 
Lastly, it appears from the evidence on the 
recor that  Musammat Talia Bibi 
re married soon after the compromise. 

If the learned Subordinate Judge had. 
made any proper inquiry, there is “little 
doubt that he would have found that the 
compromise was not only not: beneficial to 
the minor, but that Musammat Talia Bibi 


(2) 56 Ind. Cas, 878; 1 Lah. 344; 22 P. W, R. 1920 


The plaintiffs suit must succeed on the l 
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had been guilty of gross negligence in 
agreeing to it and giving up the suit. 

- The learned Subordinate Judge has 
passed a decree for possession of 210/624th 
“share in favour of the plaintiff. He has 
based his decision merelyon the fact that 
this was the plaintiffs share specified in 
. the sale-deed executed by Musammat Talia 


Bibi in favour of the defendants Badar- 


Din and Ibrahim, But this fact alone 
cannot estop them from challenging the 
correctness of the share. The learned 
€lounsel for the appellant has satisfied us 
that the correct share works out tq 
147/1248, and the learned Counsel for the 
respondent has also conceded that a decree 
should have been passed for this fraction 
only. . ° 

. The last contention put forward on 
behalf of the appellant was that the plaint- 
iff should at any rate be required to refund 
the price realised by Musammat Talia 
Bibi for plaintiff's share in the property. 
Khan Gul v. Lakha Singh (3) was cited 
as an authority in support of this conten- 
tion. But in the Full Bench case the 
minor had entered into a contract by 
making a false representation as to his 
In the present instance, the com- 


age. 
promise was made by Musammat Talia 
Bibi on behalf of the minor and it is not 


even shown that the money realised by the 
gale of the minors share was used for her 
benefit, There is thus no equitable ground 
at all for compelling the plaintiff to refund 
. any money to the defendants before 
obtaining possession of her share in the 
property in dispute. 

On the above findings the appeal is 
accepted to the extent of granting plaint- 
iff’ a decree for possession of 147/1248th 
share in the property in dispute instead 
` of 210/624th share as granted by the learned 
Subordinate Judge. The plaintiff will get 
1/3rd of her costs throughout. Se 

R.L. 6 Appeal accepted. . 

(3) 111 Ind. Cas. 175; A. I. R. 1928 Lah. 609; 10 
Lah, L. J. 418; 9 Lah, 701; 30 P. L. R. 60. 
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LAHORE HIGH COURT. 
SgooND Orvin APPEAL No, 2425 or 1927, 
: May 16, 1928. 

Present:—Mr. Justice Tek Chand. 
BANARSI DAS —PLaINTIFF—A PPRLLANT 
versus 
MUHAMMAD HUSAIN AND OTHERS— 

. , DEFENDANTS— RESPONDENTS. 
; ri a CENE PAM EDU of epfeal, determina- 
The course of appeal ie detegmined by t acter 
of the plaint as originally made and ts pU rese 
by Tus DIEQUE pesante dropping ot being 
unable to seek relief wit ‘clain 
a to eek regard to n part of'claim. 


Second appeal from a decree of t 
District Judge, Delhi, dated the 12th yo 
1987. , . 
r. Bishan Narain, for the A 
Messrs. Muhammad Amin M ap 
Mal,or the Respondents. 


JUDGMENT.—The relevant fa - 
lating to the dispute, which has a E 
to this second appeal, appear to be as fol- 
lows: i 

Muhammad Ahmad, respondent was the 
original owner of a house which he sold to 
the plaintiff Banarsi Das in 1921 and of 
which he became the tenant under the*ven- 
dee for the date of the sale. The house was 
actually in the possession of Muhammad 
Hussain and Muhammad Akbar respond- 
ents, who were originally tenants under 
Muhammad Ahmad and who after the sale 
continued to occupy it ae his sub-tenants 
Muhammad Ahmad made default in pay- 
ment of rent to Banarsi Das who. had from 
time to time to sue him for recovery there- 
of, All these suits except the.one relating 
to rent from 26th July 1923 to 18th Febru- 
ary 1924 were decreed. In that suit 
Muhammad Ahmad pleaded that rent up to 
15th January 1924 had been paid to the 
plaintiff and in Support of his contention 
produced a receipt by plaintif giving him 
a complete discharge up to that date, He 
also stated that the two sub-tenants Mu- 
hammad Hussain and Muhammad Akbar 
had attorned direct t8 the plaintiff, The 
ones eee ae Court, held the pay- 
ment proved and dismissed th i 
ay Nae ak i Sen 

hortly afterwards, the platti i 
en the defence of Mahammad ariig 
Muhammad Hussain for ejectment and re- 
covery of rent from 8th January 1924 to 
30the August 1924. Muhammad *Haceain 
pleaded thatno privity of contract existed 
between him and the plaintiff and that he 
along with Muhammad Akbar was holdi:e 
the house under. Mahammad Ahmad, Os 
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this Muhammad Ahmad and Muhammad 
Akbar were impleaded as defendants. The 
trial Court upheld Muhammad  Hussain's 
plea that the relationship of landlord and 
. tenant did not exist between him and the 
plaintiff and dismissed the suit as against 
him and Mukammad Akbar, but passed a 
decree for Rs. 115-8 against Muhammad 
Ahmad alone. “Is may be mentioned that 
during the pendenoy of thia suit the plaint- 
iff had sold the hous’ to Muhammad Hus- 
sain and had made,a statement that in view 
of this sale he could not get any relief by 
way of ejectment as originally prayed and 
that that part of his claim might be dropped. 
Onappeal by Muhammad Ahmad the learn- 
ed Additional District Judg was of opinion 
that the decision of the Smali Cause Oourt 
Judge, dated 26th March, 1924, though “not 
strictly " operating as “res judicata” was 
on general principle a bar to the plaintiff's 
claim against Muhammad Ahmad, and that 
for this reason and also because Muhammad 
Ahmad had not been originally impleaded 
as a defendant no decree could be passed 
against him. He further held that the re- 
lationship of landlord and tenant did not 
exist between the plaintiff and Muhammad 
Hussain, and accordingly he accepted Mu- 
hammad Ahmad's appeal and ‘dismissed 
the suit in its entirety.Banarsi Das has come 
up in second appeal to this Court. 
A preliminary objection is raised by Mr. 
Nanwa Mal on behalf of Muhammad Ah- 
'mad respondent that as the plaintiff had 
before the decision of the suit by the trial 
Oourt, withdrawn his prayer for ejectment 
and had confined his claim merely to re- 
covery of rent, the amount of which was 
below Rs. 500, no second appeal lies under 
8,42, Punjab «Courts Act. Iñ my opinion 
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inge of fact concurrently arrived at by both 
the Courts below that no privity of contract 
existed between him and Muhammad Hus- — 
sain or Muhammad Akbar, and I cannot 
interfere with the dismissal of the suit as 
against them. .. . 

. As to Muhammad Ahmad, I am, however, 
of yee that the judgmant of the learned 
Additional District Judge cannot, be sus- 
tained. The . decision of the Judge, 
Small Cause Court, dated 26th March, 
1924; is admittedly not res judicata 
under s. ll, Civil Procedure Code. But 
it has been held to be a bar to the 
trial of the issue relating to the rights 
of the plaintiff and Muhammad Ahmad, 
under the general principles of res judicata. 
That decree, however, really proceeded on 
the finding that payment of rent, up to 15th 
January 1924 bad been proved, and the 
receipt produced by Muhammad Ahmad 
was genuine. There was no well-consider- 
ed decision on the question of the termi- 
nation of the relationship of landlord and 
tenant between plaintiff and Muhammad 
Ahmad and any remarks incidentally made 
therein by the Judge, Small Oause Court, 
cannot operate as a bar to that point being 
re-agitated in this suit. After going 


_ through the record I agree with the finding 


this objection has no force and must be. 


overrule& In Ganappa  Putta Hegde v. 
Hammad Saiba (1) and Cheriyonni v. 
Nhera Poyile Parkum Minjer Packer (2), 
it was held, under somewhat similar cir- 
“cumstances, that thé course ofeappeal _ is 
determined by the char&cter of the plaint 
as originally made and is not affected by 
the plaintiff subsequently dropping or be- 
ing unable to seek relief with regard to a 
part of his clafm. I agrea with this view 
of the law, and hold that the second appeal 
is competent. jo. ^ e. 

Coming now to the merits, the plaintif- 
appellant ishotentitled to go behind the fine- 

. . 

(1) 89 Ind. Cas. 59; 49 B. 596; 27 Bom, L. R. 637; 

A. I. R. 1925 Bom. 440, 9 


(2) 13 Ind. Oas. 174; 22^ M, L, J. 47; (1911) 2 M. W. 
N. 587; 10 M. L. T. 528, 


of the trial Court that Muhammad Ahmad 
continued to be the tenant of the plaintiff 
and was bound to pay the rent. 

- There is no force in the further argument 
of the learned Distriet Judge that in the 
plaint as originally lodged no relief had 
been claimed against Muhammad Ahmad. 
He had been impleaded subsequently on 
Muhammad Hussain's objection and a dec- 
ree eould be passed against him on the 
finding that he'was still the tenant of the 
house under the plaintiff. — | 

I cannot, however, see how the plaintiff 
could be granted a decree for rent from 8th 
January 1924 to 18th February 1924, for 
which his suit has been, righfly or wrongly, 
dismissed by the Judge, Small Cause 
Court. 

The result is that I accept the appeal, set 
aside the judgment and decree of the lower 
Appellate Court and in lieu thereof pass a 
decree fer Rs. 93 as rent from 19th Febru- 
ary 1924 to 13th August 1924 in favour of 
the plaintiff against Muhammad Ahmad 
defendant. The suit against Muhammad 
Hussain and Muhammad Akbar is dismiss- 


d. 
Muhammad Ahmad must pay the costs of 
the appellant throughout. 
B, D. < Appeal accepted. 
e 
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LAHORE HIGH COURT. 
Civi Revision Petition No. 573 oF 1937. 
è December 22, 1928, 
- Present:—Sir Shadi Lal, Km, :. 
Chief Justice, and Mr. Justice Bhide. 
‘GHANIA LAL-PraINTIFF—PETITIONER 
versus 
KARAM OHAND-—DEFENDANT— 
: : RESPONDENT. 
Negotiable, Instruments Act (XXVI of-1881), s. 64 


—Promissory note—Absence of demand—Liability of 
maker—Costs. 


f 
The. maker of a promissory note is not relieved 
from liability on the note simply beoause the holder 
has not, made a demand for payment and cannot 
put forward the absence of demand as a defends to 
a suit upon the note though he may ask the Oourt 
to rélieve him from costs if an action is brought 


against him without any previous demand. [p. 861; 
col. 1.1 


Ramakistnayya v. Kassim (D, Phul Chand v. 


Ganga Ghulam (8) and Ardeshir Sorabsha Moos v. 
Khushaldas Gokuldas (3), referred to. 


Gaya Din v. Sri Ram (4) and Oudh Commercial 
Bank, Ltd. v. Gur Din (5), dissented from. 


Petition for revision of {a decree of 
the Judge, Small Cause Court, Lahore, 
dated the 29th April, 1927, : 

Diwan Mehr Chand and Lala Badri 
Nath, for the Petitioner. : 

Mr. Duni Chand Kapur, tor the Respond- 


ent, . 
JUDGMENT. : 

Shadi Lal, C. J.—Onthe 12th August, 
1923, the defendant Karam Chand executed 
& promissory note in favour of the 
plaintiff Ghaniya Lal for Rs. 409 payable 
"three months after date", On maturity of 
the note, the debtor did not make the pay- 
ment, with the result that the creditor has 
brought the present action for the recovery 
of the money dueto him, The claim has, 
however, been disallowed on the* ground 
that it was the duty of the holder of the 
note to present it *for payment, and his 
failure to do so relieves the maker from 
liability, : 

It is enacted by the 64th seetion of the 
Negotiable Ingtruments Act, XXVI of 1881, 
that “promissory notes, bilis of exchange 
and cheques must be presented for payment e 
to the maker, acceptor or drawee. thereof 
respectively, by or on behalf of the holder 
as hereinafter provided”, This enactment 
embodies the general rule that a nggotiable 
instrument must be presented for paymené 
até maturity. But what are the consequences 
of non-presentment? The answer to the 
quéstion is furnished by the second sentence 
of thesection which is in these terms:— 
“In default of such presentm ent, the other 
parties thereto are not? liable thereon to 
such holder", : 
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It will be observed that default in making 
the presentment discharges only “the other 
parties” to the instrument. The natural 
construction of the expression ‘other 
parties’ is that it means parties other than 
those mentioned in the earlier portion of 
the section, namely, parties ofher than the 
maker, acceptor or the drawee, In other 
words, failure to make presentment for 
payment does not discharge the maker of 
a note; thatis to say, presentment is not 
necessary in order to xender the maker 
liable, ` 

If the matter rested there, no two 
opinions could be entertained as to the 
interpretatiof tp be placed upon the section, 
The*difficulty has, however, been created’ 
by the Exception to that section which 
runs. as follows:—“Where a promissory 
note is payable on demand and is not 
payable at a specified - place, no 
presentment is necessary in order to 
charge the maker thereof”, The language 
of the Exception certainly means that in 
the case ofa demand promissory note not 
payable at a specified place presentment 
for payment is not necessary in order -to 
render the maker liable. Tha EXception 
indicates that in that particular case non- 
presentment does not absolve the maker 
from liability, and the inference is that in 
all other cases presentment is necessary ih 
order to charge him with liability. It can, 
therefore, be argued with considerable 
force that, if under the operative portion 
of s. 64 the maker of a promissory note is 
always liable whether there is presentment 
or not, there was no necessity for enacting 
an Exception which specifies acase in which 
non-payment does not absolve him from 
liability. The Exception does not take 
away anything from the general rule 
embodied in the earlier portidn of the 
section, but furnishes only an Illustration 
of that rule. In other words, the Exception 
would be a mere surpjusagė, ; 

It muste conceded that the section is 
not happily worded and is apt to cause 
uncertainty as to the intention of the 
Legislature. I do. not, however, think 
thaj the Exception was intended to 
override the operative portion of the section, 
and that it can wipe out the general rule 
enacted in the opening paragraph of the 
seclion. It may be that by enacting the 
Bxception the Legislature intended to jay 
dbwn the rule that if a prothissory note is 
payableat a specified place, it must be 
presented for payment at that: place. in 
order to render the maker ‘Mable. This 
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would be an exception to the general rule 
that -prasentment for payment is not 
necessary to charge the ,maker, Be that 
as it may, I consider that the natural 
interpretation of the section is that a maker 
of a promissory note is not relieved from 
liability simply because the holder has not 
made a demand for payment. The action. 
itselfis a sufficient demand even though 
the ‘nstrument be payable on demand, 
The maker cannot put forward the absence 
of demand as a defence, though he 
may ask the Ootirt to relieve him from 
costs ifan action is brought against him 
without any previous demand, This 
interpretation is in consonance with the 
rule of the English Law that presentment 
for payment is not necessary in order to 


- render the maker of a note liable except 


where the note is made payable at a 
particular place. Ths rule is now embodi- 
ed in s. 87 of the Bills of Exchange Act of 
1882. The same view has been taken in 
Ramakistnayya v. Kassim (1), Phul Chand 
v. Ganga Ghulam (2) and Ardeshir Sorabsha 
Moos v. Khushaldas Gokuldas (3). It is, 
however, contended that the Allahabad 
High Court has in Gaya Din v. Sri Ram (4) 
dissented from the rule laid down in Phul 
Chand v, Ganga Ghulam (2). The judgment 
in Gaya Din's case (4) deals with the case of 
the drawer of a hundi who is admittedly 
‘discharged from liability on account of the 
non-presentment of the instrument, but it 


. does not discuss the meaning of the expres- 


sion ‘other parties’ used ins. 64. Itis true that 
with reference to the case of Phul Chand v. 
Ganga Ghulam (2) the learned Judges made ` 
the following observation:—''In that case 
the learned Judges seem te have thought 
that s. 64 not having specifiedawhat theresult 
of non-presentation was, presentation was 
not necessary”. But s. 64 does expressly 
specify the result of non-presentment, and 
the judgment in Phul Chand's case (2) does 
not show that the learned Judges who 
decided that case were under , any such 
misapprehension. I danot, therefore, think,- 
that either the decision in Gaya  Din's 
case (4) or the observation therein about the 
decision in Phul Chand’s case (2)can throw 
any doubt ong the correctness of the*law 
enunciated in the latter. I am aware ofthe 
judgment delivered by the Additional Judj- 
cial Commissioner of Oudh in Oudh Commer- 
cial Bank Lid. v. Gur Din (5)in which àt 
. (1) 13 M..172: ; ` 
; 31 A. 450; A. W. N. (1899) 167. - 
3 
4) 39 Ind. Oas. 649; 39 


32 B, 247; 10 Bom. 14 R..268 
(5) 59 Ind. Cas. 604; 23 O. O. 364. 





/.364; 15 A. L. J. 267. 


:an indorseris not only sound in 
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was sought to get over the difficulty 


-.ereated by the wording of the Exception 


to 8.61 by holding that the phrase the 
"other parties” means parties other 
than the holder. But it is obvious that 
the holder could never be liable “to himself, 
and consequently the word “other” which 
would exclude practically no party to the 
instrument would become wholly redundant. 

The learned Counsel for the defendant- 
respondent has also invited our attention 
tos.66 which directs that a promissory 
note or bill of exchange made payable at 
a gpecified period after date or sight thereof 
must Le presented for payment at maturity. 
This section does not prescribe the penalty 
for non-presentment but ‘merely mentions 
the time when a promissory note for a bill 
not payable on demand should be presented, 
It will be observed that not only this 
section but also ss. 67 and 74 contain 
rules regarding the time when presentment 
should be made, just as ss. 98, 69, 70 and 71 
define the place for making the present- 
ment. But the effect of non-presentment for 
paymeut is mentioned in s. 64, just as the 
consequence of  non-presentment for 
acceptance and of non-presentment of a pro- 


` missory note for sight are specified-in ss. 61 


and 62 respectively. In order to find out 
the result of non-presentment for payment 
“we can have recourse only to s. 64, and the 
answer to the question arising in the case 
before us must depend upon the construc- 
tion to be placed upon that section.  . 

-As stated above, thé language of the 
section is no doubt ambiguous, and it is 
for the Legislature to remove the ambiguity. 
I have,» however, bestowed my careful 
consideration upon the question and 
reached the conclusion that, though the 
parties to a promissory-note other than the 
maker are discharged from their liability 
by reason of default in making present- 
ment for payment the maker is nevertheless- 
liable .except when the hoteis payable 
at a Specified place.. This distinction 
between the liability of a maker and that of 
the other parties to the instrument- such as 

rinci 
but is recognised by the English ni 

For the aforesaid reasons. I accept the 
application for revision, and, setting aside 


.the judgment of the lower Court, I remand 


the case for re-decision. The respondent 
may pay the costs incurred in this Court 
by. the applicant. The other costs shall: 
abide the result. | 

Bhide, J.—I concur, i 


R. D. Application accepted, 
. r 
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LAHORE HIGH COURT. 
CIVIL Rayisrox Petition No, 482 or 1928 


: IN 
Orivin APPEAL No. 2663 or 1927. 
June 14, 1928. 
Present :—Mr. Justice Tek Chand. 
LAHORE ELEOTRIO SUPPLY Co. Lro., 
LAHORE—Deorze-Houpegs—PETiTIONES 


versus 
JAGAT RAM AND OTHERS —JUDGMENT- 
.DgsToRS—RESPONDENTS. ` 

‘Civil Procedure Code (Act V of 1908), ss. 47, 115— 
Application for setting aside dismissal of execution 
application as time-barred, nature of—Appeal from 
order dismissing such application—Revision—Practic 
. —Informal application to Court—Dismissal, propriety 
of —Procedure— Court's duty. 

An order dismissing an application which is in 
substance an application for review of an eorder 
dismissing an application for execution of a decree 
as time-barred: is not open to appeal under s. 47, 
Civil Procedure Code. But where the Court dismisses 
such application without going into the merits on 
the sole ground that it isan informal application it 
fails to exercise jurisdiction vested in it by law 
and the order of dismissal is liable to be set aside 
in revision. : i 

lf a Court has any doubt as to the nature of an 
application the proper course for it is to call upon 
the party to state definitely under what provision 
of the Civil Procedure Code it has been made and 
not to dismiss it as an informal application. In 
case of such an application the Court should look 


to the substance rather than the form of the appli- 


cation. A 
Revision petition from an order of 


the First Class Sub-Judge, Lahore, dated 
the 10th June, 1928. 

Mr. Madan Lal, for the Petitioner. 

Mr.C. H. Carden Noad, for the Respondents. 

JUDGMENT.—The Lahore Electric 
Supply Oo., ‘Ltd., obtained a decree against 
the respondent for a sum of over Rs. 16,000 
from the Court of the Subordinate dudge, 
First Class, Lahore. Thedefendant preferred 
an appeal to’ this Couft, but it was dismiss- 
ed in default on 8th December, 1924, An 
application was made to have the order of 
dismissal set aside. This application was 

“also dismissed om 24th March, 1925. 

On 27th August, 1926, the decree- 
holder filed an application to execute the 
decreein the Court of Lala Hardial, Sub- 
ordinate Judge, First Class. In this appli- 
cation it was stated that an appeal had 
been preferred by the judgment-debtor to 
the High Court, but that it had been finally 


dismissed on 24th March, 1925. The office - 


*eporied that the decree of the trial Court 
was passed in 1920 and the application 
appeared to be time-barred. The decree- 
holder's Counsel was directed to show that 
the application was within time. On llth 
January, 1927, the application was dismissed 
as tjme-barred, it peing remarked that the 
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Oounsel for the  deeree-holder had not 
"referred to any authority showing the case 
to be within time.” 

Oa 8th February, 1927, the decree-holder 
made an application to have the previous 
order of llth January, 1927, set aside, it 
being stated that a copy of the judgment 
ofthe High Court dismissing the appeal 
was being filed which would show that 
the application for execytion was not time- 
barred. It was not stated under what 
provision of the law this application had 
been made. Along with the application a 
copy of the order of a Division Bench of this 
Court, dated 8th December, 1924, dismissing 
the judgment-debtor’s appeal with costs was 
filed. On this Lala Hardial recorded an 
order on 5th March, 1927, stating that from 
the eopy produced the application appear- 
ed to be within time and that notice should 
issue to the opposite party to show 
cause why the application for execution be 
not treated as having been filed within time. 
The judgment-debtors were not served and 
the case had to be adjourned on several 
occasions. In the.meantime Lala Hardial 
was transferred and was succeeded by Lala 
Diwan Chand, before whom the ca8e was 
laid on 10th June, 1927, in the presence of 
the Counsel for the decree-holder, the 
judgment- debtor being absent. The learn- 


ed Judge:dismissed the application, holding : 


that the previous ordérofllth January, 1927, 
had neither been appealed against nor had 
an application forreview thereof been filed. 
He consideréd that the application of 8th 


. February 1927, was an "informal" applica- 


tion to have the. previous order of llth 
January setaside on which no action could 
be taken. į 

Against:this order an appeal‘under 8. 47,« 
Civil Procedure Code, has been preferred by 
the decree holder to this Court. 
Noad, on behalf of the respondent, raises a 
preliminary objection that the appeal is not 
competent, After hearjng both Counsel I 
am of opinio& that the objection must be 
sustained. _Theorder under appeal is not 
such an order as would be appealable to 
this Court ághinst which an appeal would 
lie unders. 47. I, therefore, „hold that the 
Appeal is not competent. ° l 

In the memorandum of appeal the decree- 
holder's Counsel had stated that in case no 
appeal lies, the - 
treated as a petition for revision. 
prayer is opposed by Mr.  Oàrden Noad; 
but after hearing him et length I am of 
opinion that the learned Judge of the lower 


Court (Lala Diwan Ohand) has notappreciated 


Mr. Carden - 


memorandum, may be . 
This. 
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the . real nature ofthe application of 8th 
February, 1927, and has erroneously declined 
to exercise jurisdiction which was vested 
to him by law. I, therefore, treat the peti- 
tion as one for irevision and proceed to 
decide it as such. : 

It is, no doubt, true.that the application 


of 8th February, 1927, is not described_as ‘an’ 


application for review, but, as has been 
pointe out already, no provision of the law 
under which it was fnade was mentionedin 
it. Ifthe learned Judge had any doubt as 
to the nature of the application the proper 
course for him to follow was to call upon 
the petitioner tostate definitely under what 
order and rule of the Ood@ it had been 
made. He should not have dismieBed it 
merely because it wasan "informal applica- 
tion,” The operative part of the application 
leaves no doubt as to its real nature. It is 
described as an application to set aside the 
order of 11th January, 1927, which had held 
the petition for execution to be time- 
barred. With the application the petitioner 
had filed a certified copy of the judgment of 
the High Court dated 8th December, 1924, 
to show that the éxecution proceedings had 
been commenced within time. The ap- 
plication was in substance one for review 
of the previous order and ought to have 
been heard and disposed of as such. The 
learned Government Advocate is unable to 
argue that this is not*so. As has been 
pointed out in Abdul Rahman Shah v. 
Shahana (1), the Court in such cases should 
lookto the substance rather than the form 
of the applications. I hold that theapplication 
of 8th February, 1927, was one for review 
in which the Judge who had passed 
ihe provious order (Lala Hardial) had al- 
ready issued motice to the dpposite party 
to show cause why his previous order should 
not be sataside. His successor, Lala Diwan 
Chand, should have treated the application 
as one for review and disposed of it as such. 
In refusing to do so, he has clearly failed 
* to exercise a 
in him by law, s 
Accordingly I accept the petition 
revision, set aside the order of the lower 
Court and remit the'case to him fog dis- 
- posal in accordance with law. It should be 
clearly.understood that I am not expressing 
any opinion on the merits of the application, 
Whether or not the grounds disclosed in 
the application are sufficient to justify “a 
review isa matter which will be decidtd 
and disposed of by the learned Subordinate 


(1) 58 Ind. Cas. 748; 1 Lah, 339; 82 P. W.R. 1920; 
` lLah.L.J.188. . . 
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e e 


for. 
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Judge after hearing both parties, Court-fee 

on appeal shall be refunded; other costs. 

shall be costs in the cause. s 
. . Appeal dismissed: 


E, L. Petition accepted, 


LAHORE HIGH COURT. 
Segond Civin ArPraL No. 2618 or 1924, 
March 11, 1929, 

Present:— Mr. Justice Dalip Singh 

and Mr. Justice Agha Haidar, - 
Musammat BASANTI AND ANOTBER 
— DEFANDANTS— A PPELLANTS . 


: : versus 
BAKHTAW AR AND OTHERS— 
PLAINTIFFS— RESPON DENTS. 

Punjab Courts Act (VI of 1918), s. 41 (8)—Certifi- 
cate granted on time barred ^ application—Second - 
appeal, competency of—Custom, decision on—Question 
of law or fact. 

Where the lower Appellate Court grants a certifi- 
cate of custom on anapplication made after the 
expiry of 30 days from the date ofits decree with- 
out satisfying itself that there was sufficient reason 
for not presenting the application within the said 
period, the certificate cannot be said to have been 
granted in accordance with the provisions of S, 41 
(3, Punjab Courts Act and will not support a 
Second appealon the point of custom. 


Where the question decided by the Courts below 
is one ofcustom, the question whether or not they 
failed to,correctly appreciate certain documentary 
evidence does not turn the question ofthe existence 
of custom into a question of law. 


Second appeal from a decree of the 
District Judge, Ambala, dated the 25th 
June, 1924, affirming that of the Senior 
SubordinateJudge, Ambala, dated the 22nd 
January, 1924. =. 

Dr. G* C. Narang, for the Appellants, 

Mr. C. H. Oertal, for the Respondents. 3 


JUDGMENT. ] 

Dalip Singh, J.—In this appeal a 
preliminary objection has been raised that 
theappeal is barred by limitation and is 
*incompetent for lack of the usual. certi- 
fieate regarding custom. It is unneces- 
sary to decide the first question because 
it seems clear to me that the certificate 
which was granted by the learned Dis- 
trict Judge under. s. 41 of the Punjab 
Courts Act was not a proper certificate, in 
that the learned District Judge ignored | 


*. 


d owed. 


£64 
the proviso to sub-s. (3) of s. 41 of the 
Panjab Qourts Act. That proviso lays 
down that “an 
s. (3)...shall not be. received after the et- 
piration- of thirty days from the date'on 
which the decree of the lower "Appellate 
Oourt was passed, unless the applicant 
satisfies the Judge that he had sufficiegt 
cause for not presenting it within that 
period". I find thatit is admitted that on 
the date of application the application was 
barred by at least one day and I find no legal 
evidence on the record on which the learned 
Judge could have satisfied himself tha 


application ‘under sub-. 
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there was sufficient cause for extending . 


the prescribed period. I would hold, there- 
fore,that the learned District Judge had 
no power to grant this certificate Sifter 
the expiry of the prescribed period and that, 
therefore, there is no proper certificate 
accompanying this appeal. 

The next question is whether the appeal 
can proceed without a certificate. 
question itis clear that the Courts have 
decided a question of custom. Whether 
or not they failed to correctly appreciate 
certain documentary evidence does not 
turn the question of the existence of the 
customin dispute into a question of law. 
I would, therefore, hold that the appeal 


is incompetent and would dismiss the same. 


with costs. 

Agha Haidar, J.— Iagree that the 
appeal should be dismissed with costs. 

RL, - Appeal dismissed, 


: LAHORE HIGH COURT. 
Srooup Civin Arrear No. 2117 or 1923. 
- "^ December 3, 1928. 7 
Present:—Mr. Justice Harrison, and 
Mr. Justice Dalip Singh. 
MUHAMMAD KHAN-—PLAINTIFF 
i —APPELLANT 
: versus * 
FATOI KHAN AND oTE8RS—DEFENDANTS 
— RESPONDENTS. 
Cusfom—Alienation—Ancestral property—Gift in 
favour of daughters—Awans of Talagang Tahsil, 
District Attock. 
Afsonless Awan of the Talagang Tahsil of the 
Attock District has an unrestrieted power of aliena- 
tion of ancestral jand in favour of his daughter. 
Mohammad Aslam Khan v, Jahan Khan (1), fol- 


On that” 
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Second appeal from a decree of the 
District Judge, Attock at Oampbellpur, 
dated the 16th July, 1923, varying thatof tha : 
Subordinate Judge, First Class, Oampbell- 
pur, dated the 26th Marah, 1923. 


i Mr. Ghulam Mohy-ud-Din, forthe Appel- 
ant. ° 
Mr, B. P. Khosta, for the Respondents. 


JUDGMENT. . 

Harrison, J.—The only question in 
this second appeal ie, whether a senlesa 
Awan of the Talagang Tahsil of the Attock 
District, has an unrestricted power of 
alienation of antegtral land in favour of his 
daughfer. l 

On this point thereis a Division Bench 
rulipg of this Court to be found in 
Mohammad Aslam Khan v. Jahan Khan (1). 
Various authorities were reviewed in that 
judgment and aclear decision was given 
that such a sonless proprietor of the 
Talagang Tahsil had unrestricted powers 
of gift as regards ancestral and non-ances- 
tral property to his daughter or the issue 
of such daughter. This was published 
after this appeal was presented. Alb that 
Oounsel have been able to urge is that 
there is an unpublished ruling Civil 
Appeal.No 730 of 1899 by a single Bench 
in which it was held that no instance had , 
been adduced in that particular case in 
support of this custom. This is of no 


, value, and the point is finally decided by 


tho ruling referred to. 
I find, therefore, that the appeal must 
be dismissed with costs. 
Dalip Singh, J.—1 agree. 
Re L. : Appeal dismissed, 
(1) 94 Ind, Oas. 398; 7 Lah. 390; 8 Lah. L. J. 489° 
27 P. L. R. 271; A. I. R, 1926 Lah. 688. . 
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- ALLAHABAD HIGH COURT... 

Execution First APPRAL No. 107 or 1998. 

. February 25,1929. `- Hi 

, Present:—Mr. Justice Sulaiman and Mr. . 
Justices Sen. f 
Messrs. G. ATHERTON & Co.— í 
Dzcs&EE-HoLDEs—APPELLANT 
© 7. — persus i 
BS. HABIB BAKASH— JUDGMENT- 
* DzBton—R&8SrONDENT. 

Civil Procedure. Code (Act V of 1908), ss. 2, 39, 
47, O. XXI, v. 50 (2), ()—Ex parte order permitting 
execution eof decree against person not party to decree, 
effect of—Decree transferred for execution—Execut- 
ing Court, power of, to question validity of decree. 

An order under O. XXI, r. 50 (2), Oivil Procedure 
Code, granting leave to execute a decree against a 
person whose name does not. appéar jn the decree, 
has the force of a decree under sub-cl. (3)*of the 
said rule only if such orderis passed after dispute, 
and after the question has been tried and determined 
as if it were an issue in a suit. An ex parte ayder 
passed without the question having been specifically 
tried and determined has not the force of a deoree. 
[p. 866, col. 27] 

An order granting leave to -apply for execution 
does not amount necessarily to a conclusive adjudi- 
cation of the rights ofthe parties, and would not, by 
itself, bea decree by virtue of the provisions of ss.-2 
and 47 of the Oivil Procedure Code. [p. 861, col. 1.] 

An order transmitting a decree for execution to 
another Court is not itself an order in execution so 
as to pr&clude the Court to which the decree is sent 
from inquiriag into the question whether the decree 
transmitted is a nullity. [p. 867, col. 1.] 

A decree was passed by the Bombay High Court 
against a firm of which the sole proprietor was dead 
-t the time ofthe passing of the decree, The decree 
was transferred for execution to the District Court 
of Jhansi, against the son and heir of the deceased 
proprietor. The Court held that the decree was a 
nullity and could not be executed against the son. 
The decree-holder, thereupon, obtained an ex parte 
order from the Bombay High Court granting leave 
under O. XXI, r. 50/2), Civil Procedure Code, for 
execution of the decree against the son, and got the 
decree transmitted again to Jhansi for execu- 
tion: 

Held, that thee subsequent orde? of the Bombay 
Figh Court did not operate as'& decree and could 
not supergede the previous order of the Jhansi Court 
eae execution, which had the force ofa decree. 
[ibid : 

Execution first appeal froma decree of 
the Subordinate Judge, Jhansi, dated 
the 9th of January, 1925. ec 

Dr. N.C. Vaish, for the Appellant. ° 


Mr. Iqbal Ahmad, for the Respondent. 


JUDGMENT., ° 

Sulaiman. J.—This isan appeat by 
the decree-holder arising out of an execu- 
tion proceeding. It appears that on the 
7th of March, 1922, the Bombay High Court 
on the Original Side passed a decreeforna 
sum of money againstS. Johnson & Go, 
That decree was transferred for execution 
to the Jhansi Court $nd an application for 


execution of that decree was filed by the 


09 . 
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decree-holder on the 25thof September 
1922. The decree was sought to be executed: 
against Habib Bakhsh, who was described 
as son and heir of Rahim Bakhsh, alleged to 
be a former partner of S. Johnson & Co. 
An objection was raised.on behalf of Habib 
Bakhsh that the ‘decree was a nullity 
inasmuch as the suit had been. instituted 


_atea time when thesole partner Rahim 


Bakhsh was dead. The Hxecution Court at 
Jhansi on the 13th of December, 1923, held 
that Rahim Bakhsh was the sole proprietor 
of the firm known as S. Johnson & Co. and 
that he was dead on the date of the institu- 
tidn of the suitat Bombay. The applica- 
tion for execution was accordingly dis- 
missed and on appeal to thisCourt the 
order, of the Subordinate Judge was 
confirmed on the 25th of March, 1925, and 
the findings of fact; namely, that Rahim 
Bakhsh was the sole proprietor of 8. 
Johnson & Co., and that he was dead on the 
date when the suit was filed in the Bombay 
High. Court were affirmed. It was further 
held that Habib Bakhsh wasnot bound to 
apply to the Bombay High Court for 
having the decree against a dead man 
formally set aside and that consequently 
an infructuous application made by him 
under O.IX, r. 13 of the Civil Procedure Code 
was no bar to his plea that the decree was 
a nullity. This order became final and the 
execution proceedings in the Court of the 
Subordinate Judge at Jhansi were accord- 
ingly dropped. DT 
It appears now that on the lst of 
September, 1926, the decree-holder made a 
fresh application in the Bombay High Court 
accompanied by an affidavit. Neither the 
application nor the affidavit is before us, 
but & copy of the order passed by the 
Bombay High Court,*dated tHe 19th of 
November, 1926, is on therecord. Under 
that order leave was granted to the deoree- 
holder to execute the decree against Habib 
Bakhsh as a partner of ¢hefirm of 6. 
Johnson & Oo. Ouriously enough that 
order does not even refer to the findings 
arrived at by this High Courtin ajudgment 
inter partis, Although the order does 
‘not specifically mention it, one may presume 
that it was passed under O. XXI, r. 50 of the 
Civil Procedure Code and that leave was 
granted to the decree-holder under sub- 
cl. (2) of that rule, This order was 
followed by the transmission of the decree 
to the Jhansi Court afresh. I may note 
that although notice had been issued to 
Habib Bakhsh by the Bombay -High Court 
a second time, he for some reason ‘or other 


. LI 


‘of s. 
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did not choose to appear andthe order 
dated the 12th of November, 1926, was 
passed e£ parte. 

When the matter was taken up by the 
Jhansi Court in the execution department 
a fresh set of objections were filed by 
Habib Bakhsh reiterating the previous two 
pleas that Rahim Bakhsh was the sole 
proprietor of S. Johnson & Oo., and that he 
was dead at the time when the original suit 
in the Bombay High Oourt was instituted. 
There was a further plea that theorders 
passed by the Subordinate Judge and 
affirmed on appeal by the High Courtgn 
1925 respectively were a bar to a fresh 
execution of the same decree which had 
been held to be a nullity. 


The learned Subordinate Judge has 
accepted the objections of Habib Bakhsh 
and has dismissed the application; hence 
this appeal, 


The first question which has been strenu- 
ously pressed before us by the learned 
Advocate for the appellant is that the 
order granting leave to execute the decree 
against Habib Bakhsh asa partner of B. 
Johnsen & Co. is an order which, inde- 
pendently of O. XXI, r. 50 of the Code of 
Civil Procedure, comes within the scope 
47 of the Civil Procedure 
Code and is operative as a decree and is, 


` therefore, a bar to the present objection. It 


seems to me that this contention cannot be 
accepted. Itis not every order which is 
passed by an Execution Oourt that auto- 
matically comes under 8. 47. 
Only such orders as decide a question 
between the parties to the suit or their 
representatives, relating to the execution, 


discharge or satisfaction of the decree, 


come under it, And reading s. 47 
with s. 2 of the Ciril Procedure 
Code it is also clear that such orders must 
amount to q formal expréssion of an 
adjudication which conciusively de- 
termines the rights of the parties in regard 
to the matters in controversy. A grantof 
leave to apply for execution does not prime 
facie amount necessarily to a conclusive 
adjadication of the rights of the parties, 
It seams to me that by itself such en order 
would not be a decree by virtue of the 
provisions ofss. 2 and 47 of the Oode 
of Civil Procedure. This view is confirmed 
by thecireumstance that tbe Legislature 
has thought fit to confer expressly a right 
of appeal in a special.case under O. XXI, 
r. 50 sub-el. (3), presumably because such 


` an order would not haye necessarily come 
, 
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under s. 47 of the- Code of Civit 
Procedure. - : 

The substantial question before us is 
whether by virtue of the provisions in sub- 
cl (3) of r. 50 in O..XXI an ex parte 
order granting leave amounts toa decree 
or has the force ofa decree, e Examining 
sub-cl. (2) of that rile carefully one 


‘finds that it has to be spliteup into two — 


parts, When the decree. holder claifns to 
be entitled to a decr&e to be executed 
against a person whose name does tnot 
appear inthe decree and who does not come - 
under sub-cl. (1) itis his duty to apply to- 
the Court which passed the decree for 
leave to execute it, If “the liability is not 
dispifted” the Court has discretion to. 
grant such leave, If "such liability is 


- digputed" the Oourt has to order that the 


liability of such person be tried and 
determined in the manner in which any 
issue in a Buit may be tried or determined, 
Sub clause (3) specifically provides tbat 
where theliability of any person has been 
tried and determined the order made there- 
on shall have the same force and be subject 
to the same conditions as to appeal or 
otherwise as if it were a decree The 
language of sub-cl. (3) is narrow in- its 
scope and cannot be extended so as to 
cover both classes of orders passed under 
sub-cl. (2). It seems to me that the. 
way in which sub-cl, (3) is drafted 
indicates that only such order granting 
leave as is passed after dispute and after 
the question has been tried and determin- 
ed asif it were an issuein a suit, is to have 
the force of a decree. But an ex parte 
order passed without the question having 
been specifically tried and determined has ` 
It $ollows, there- 
fore, that the order of the Bombay High 


.Court dated the 12th of November, 1926, 


which was an ex parte order granting 
leave and uuder which the question of the 
liability of Habib Bakhsh was never tried 
and determined, has” not the force ofa* 
deeree. . 

The next contention of the appellant is 
that the order transmitting the decree for 
execution is itself an order in execution 
and is bindingon the Jhang Court which 
cannot go behind it. This contention 
dannot be accepted. Under s. 39 the 
Court which passed the decree may send 


- the decree for execution to anóther Court. 


e sending of the decree fer execution to 
another Court is not hy itself an execution 
of the decres, though an application for 
such a transmission may amouns to taking 
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steps-in-aid of such ‘execution. It is, 
therefore, impossible to hold that the 
order transmitting the decree: is itself 
final and precludes Habib Bakhsh from 
raising the question either that the decree 
transmitted isa nullity or that the ques- 
tion of nullity has been previously decided 


by the High Court which is binding on - 


the parties. *. 

It, therefore, seems to me that the 
subsequent order passed by the Bombay 
High Oourt cannot supersede the orders 
passed: in execution by the Subordinate 
Judge in 1923 and the High Court in 1925, 


which being orders under s. 47 
a to deerees and have force as 
such, * 


Of course,if the recent order passed on 
the 12th of November, 1926, had amount- 
ed to an order passed in execution under 
8. 47, it would have  superseded the 
previous ordera in execution even though 
it had been passed in the teeth of such 
orders, It is the last order which 
would have been operative so far asthe 
question of res judicata is- concerned. I 
would,therefore, dismiss this appeal. 

Ser, J.—The fects of the case which have 
given rise tothis appeal lie within a very 
small compass. The appellants obtained 
a decree from the Original Side of the 


-Bombay High Court against S. Johnson & 


Oo. on the 7th of March, 19227. The 
decree was transmitted for execution to-the 
Oourt of the Subordinate Judge of Jhansi 
and an application was presented for at- 
tachment and sale of the property of Habib 
Bakhsh as son and heir of Rahim Bakhsh 
who was alleged to be the -original 
proprietor of the defendant-firm. 
jr Bakheh opposed tht application 
or execution on the ground that he was 
not a partner of the firm against which the 
decree was passed, that the firm was owned 
by single proprietor Rahim Bakhsh 
that at the timeof the passing of the 
decree Rahim Bakhsh was dese and that 
the decree obtained aginst the dead man 
was an absolute nullity and could not 
be executed against him. These conten- 
tions were upheld by the Executing Opurt 
which dismifsed the application for 
execution and the order was upheld 
in appeal by this Court on the 25th ef 
March, 1925. 2 

. On the lbt of September, 1926, the dè- 
cree holders applied tothe Bombay High 


- Court for leave to exgcute the decree against 


Habib „Bakhsh as a partner ofthe firm 


against which the decree was originally 


. AATNERTON & do, V. HABIB BAKHBH. 


of * 47 coupled with. 


867 


passed. This application was presumably 
madeunder O. XXI, r. 50, of the Civil 
Procedure Code. Notice was iseued to 
Habib Bakhsh but he did not appearin 
the Bombay-Court to contest the applica- 
tion and an order was passed granting 
leave to the plaintiff firm to execute the 
decree against Habib Bakhsh as partner. 
This order was made on the 15th of 
November, 1926. Pursuant to this order the 
deeree-holders applied for execution of the 
decree against Habib Bakhsh in the Court 
of the Subordinate Judge of Jhansi and 
were met by the plea that the application 
was in the teeth of the decision of the Ex- 
ecuting Courtdated the 13th of December, 
1923, confirmed on appeal by the High 
Court on the 25th of March, 1925. It was 
contended that the said decision operated 
as res judicata. This plea has found 
favour with the Court below and the ap- 
plication has been dismissed. The decree- 
holders come up to this Court in appeal. 
The sole question is as to whether the 
order dated the 12th of November, 14720, 
which was passed by the Bombay Oourt has 
the force of a decree within the meaning of 
8.47 of the Oivil Procedure Code read 
with s. 2 of the said Court. 

Order XXI, r. 50 of the Civil Procedure 
Code could not be of any avail to the 
deeree-holders inasmuch asan ex parte 
order granting leave to the decree-holders 
does not amount to a decree within the 
meaning of O. XXI, r. 50,of the Civil 
Procedure Code. There was no dispute 
asto the liability of the respondent before 
the Bombay Oourt; no order was made 
for the trial of an issue relating to this; 
and the liability of the said person was 
not tried and determined. It was never , 
in the contamplation of the Legislature 
to invest an ex parte order of the descrip- 
tion such as has been passed against the 
respondent With the force of a decree 
within the meaning of O. XXIV, r. 50 (3) 
ofthe Civil Procedure Code, A distinc- 
tion has been clearly drawn .between -an 
ex parte order granting leave where the 
matter is not disputed and .an order 
granting leave after contest. It is the 
latter onder which has been placed on the 
game footing as an order under s. 47 
ofthe Code of Oivil Procedure on ques- 
tions relating to execution, discharge*r 
satisfaction of a decree. 

Tt has been argued that the ex parte 
orderis a decree within the meaning 
8, 2 of the 
Civil. Procedura Code. Tos answer tg . 

e- ` 
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this eontention is quité obivious, There 
was no question raised between the parties 
or theirerepresentatives relating to the 
execution, discharge or satisfaction of the 
decree. The order passed by the Bombay 
Court wasan ex parte orderno order having 
been passed regarding the rights of the 
parties relating to the execution, discharge 
or satisfaction of the decree °as 
the result of a contest upon an issue 
raised. -An order merely granting leave 
to a party to execute the decree is not an 
order relating to the execution of the decree. 
Thereis no getting away from the fact 
that the order passed by the Subordinate 
Judge of Jhansi on the 13th of December, 
1923, was an order inter partis relating to 
the execution of the decree in whichdt was 
held that the decree obtained by 8. Johnson 
& Oo., was not against the firm but was a 
decree against Rahim Bakhsh personally 
and that the said decree was a nullity 
because it had been obtained against a 
dead person. Theorder in question was 
a decree within the meaning of s. 
2 of the Code of Civil Procedure and the 
parties are bound by it. The later order 
dated the 12th of November, 1926, 
is not operative as a decree and it does not 
preclude the respondent from pleading 
the former decision asa bar to the present 
application under the rule of res judicata. 
The Court below hasarrived at the correct 
conclusion. I have no hesitation in holding 
with my learned colleague that the appeal 
should be dismissed. 

By the Court.—The order of the 
Court is that the appeal is dismissed 
with costs includingin this Oourt fees on 
the higher scale, ° 

A. 


. $ . Appeal dismissed, 


e. e. 

` ALLAHABAD HIGH COURT. 

 "OunimuNaL REFERENCE No. 884 or 1928, 

x January 31, 1929. a 

Present:—Mr. Justice Boys and Mr. 
Justice Sen. 
EMPEROR— APPLICANT * 
versus 

a PREM —OProstTE Parry. 

Penal -Code (Act XLV of 1860), s. 75— Previous 
conviction—Duty of prosecution to bring previous con- 
vietions to notice of Court—Old convictions, whether 
ground for enhancement, E 

The duty of the trial Magistrate to see that all 
material evidenee is, if possible, before the Court 
is.& general duty, and that-duty will -not relieve 

, e 
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e e 
the prosecution of their primary duty to ses that 
matters, such as the existence of previous convic- 


tions, are brought definitely to the notice of the 


Court at the proper time. 

A previous conviction does not call for enhance- 
ment of sentence where such conviction is not a recent 
one and there is nothing against the aceused during 
the period that has intervened. 


. Oriminal Reference made*by the Dis- 
trict Magistrate of Saharanpur, dated the 
27th of September, 1928, e” ô : 

Dr. M. Waliullah, the Assistant Gov- 
ernment Advocate, forthe Orown. A 

JUDGMEN'T.—This,is a reference 
made to us through the Sessions Judge of 
Saharanpur by the District Magistrate of 
Saharanpur asking for an enhancement of 
the sentence” of six months’ rigorous 
imprisonment passed upon Prem under 


8. 457 of the Indian Penal Code. The facts 
of this case are somewhat different to 
Emperor v. Bashir (1) from the same 


district of which we have just disposed. 
In that case there was no question but that 
the negligence which led to the omission to 
take into consideration the previous convic- 
tions was due solely to the negligence of the 
investigating or prosecuting officers. The 
Magistrate was not in the remotest degree 
to blame. In this case we have réad the 
various explanations and ordera dealing 
with the fact that three previous convic- 
tions werenot given, at any rate, full weight 
in awarding the sentence. It is unnecessary - 
to exemine the case indetail, It appears 
that the convictions were set out in detail in 
the charge-sheet sent up by the Police, 
They were drawn to the attention of the 
Magistrate at the very commencement. 
The existence of some convictions of some 
sort came to the attention of the Magistrate 
in a statement volunteered by the accused 
in answar to a question but ndt toa question 
directed towards the existence of the eon- 
vietions, and the answer of the acctised did 
not suggest the dates ofthe convictions, or 
the offences for which he was convicted, or 
the sentences which, he received. After, 
that there fs nothing toshow that anything 
“was brought to the attention of the Magis- 
trate. The trial Magistrate has stated the 
case very Srankly and says that he bas not 
possibly time when trying his various cases 
to be examining the record te look for such 
matters asthe possible existencb of previous 
cOnvictions, and says that the primary duty 
in this respect lies upon the prosecution. 
There is a duty cast upon the trial Magis- 
trate to see that all the maferial evidence 
is, if possible, beforeéhe Court, andit is a 
duty which sometimes Magistrates do not 
(1) 115 Ind, Cas, 614; A. I, R. 1929 11,267, j 2d 
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fully discharge. But, on the other hand, it 
is a general duty, and that duty cannot 
possibly be held to relieve the prosecution 
from what is clearly primarily their duty 
io see that matters,such as the existence 
of previous convictions, are brought 
definitely to" the notice of the Court at the 
proper time. In this particular case it 
woulde appear that theaccused would not 
have denied the exigtence of the particular 
convictions if they had been put to him, 
and dit in facb voluntarily admit that 
there "were previous convictions fof some 
sort against him. As it cannot be said 
that the Magistrate did not have these 
previous convictions brought to his potice 
at all and was not to some, though a very 


slight, extent responsible for not taking. 


steps in regard to them, we might have 

been disposed, if the circumstancés were 

otherwise, to set aside the conviction and 

sentences and to direct the Court to 

proceed as from the date immediately 
‘preceding the judgment, and to question, 
the accused about the previous convictions 

-and if necessary to take evidencein regard 
thereto, but we do notthink in the present 
case that the interests of: justice call for 

this further expenditure of public time and 

money. The last conviction ofthe accused 
is said to have been on the 18th of February, 

"1925, to one year's rigorous imprisonment, 
and he presumably was released from Jail 

somewhere inthe beginning of February, 

1926, The offence with which he has now 

been charged was committed on the 25th of 

-August, 1928. There is, therefore, so far as 
the record goes, nothing against this man 

‘during a periodof twoand a half years, 
and he has actuallyreeeived,a sentence of 

six months' rigorous imprisonment. Under 
the circumstances we do not think it 
necessary to interfere, and with this 
'expression of our opinionlet the record be 
returned. | . 
av a) Record returned. 


ALLAHABAD HIGH COURT. 
Execorion BEcoND APPEAI?NO.668 
: e oF 1927. . 

. February 10, 1928. 
Present:;—Mr. Justice Boys and Mr. Justice 
Iqbal Ahmad. * 

MOHSIN RAZA KHAN AND OTHERS— 





APPLICANTS— A PPELLANTS is 
"M e. . versus. `. : 
HAIDER BAKBSH-—DzcREE- HOLDER. 
e ^ ^ —RESPONDENT. i 


Limitatio? Act (IX of 1908), 8. 14 (2), Art, 188— 
e . " e 
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Civil Procedure Code (Act V of 1908), 0. XXI, v. 952- 
Decree-holder as auction-purchaser, position of—Ap- 
plication by decree-holder for possession ag auction- 
purchaser—Step-in-aid of execution. 

Broadly speaking the fact that the decree-holder 
and Suction-purchaser are one and the same person 
can haveno bearing on the rights and liabilities 
attaching to a decree-holder as such and the rights 
and liabilities attaching to anauction-purchaser as 
suck. In a case, therefore, where the decree-holder 
is himself an auction-purchaser and the sale has 
been confirmed anda sale certificate granted, the 
decree-holder must be taken to: have received from 
himself as auction-purchasor the salé price and it is 
as auction-purchaser and as auction-purchaser alone 
that he can proceed to makean application if neces- 
sagy, under O. XXI, r. 95, Civil Procedure Code. 
Therefore an application under O. XXI, r. 95, Civil 
Procedure. Code, by the decree-holder in his capacity 
as an auction-purchaser torecover possessionis not 
a proceeding in execution and a step-in-aid of exe- 
cution.* [p. 872, col. 1.] 

Bhagwati v. Banwari Lal (2), followed. 

Moti Lal v. Makund Singh (1) and: Babu Ram v 
Pearey Lal (3), dissented from.” 

To attract the application of s. 14 (2), Limitation 
Act, itis essential that the relief claimed in the 
proceeding of which it is desired to take advanta,e 
must be the same relief as is asked for in the pro- 
ceeding in regard to which limitation is being consi- 
dered. [ibid] j 

Execution second appeal from a decree 
of the District Judge, Aligarh. 


Mr. M. A. Khwaja, for the Appellants. 

Mr. M. A. Aziz, for the Respondent. 
.dJUDGMENT.—This is a judgment- 
debtor's appeal arising out of the following 
circumstances. Two brothers Ali Raza and 
Hasan Raza agreed to divide their property. 
They had each of them incurred certain 
debts, and it was agreed between them 
that each should be responsible for, dis- 
charging the debts incurred by him. The 
property allotted to Hasan Raza was subject 
io a mortgage created by Ali Raza, 
and this mortgage. Ali Raza failed 
to discharge. Hasan . Baza transferred 
-his property by sale to Ismail, who paid 
off the mortgage, and then proceeded to 
sue Ali Raza. In due course he got his 
decree, in . which was included, half a 
chabutra. It may. be as well to. explain 
immediately here thenature of this chabutra. 
The northern portion of the chabutra 
was open to the. air. On the southern 


‘portion there was a verandah. The chabutra 


was divided into halfat the partition by 
running north and south. This 
left.a portion. of thé’ open chabutra and 
a portion ofthe ehabutra covered by” the 
verandah to each of the brothers. 
eastern half fell to Ali Raza, and the 
dispute has arisen out of the "question 
whether when Ismail got his decree it 


-govered .the south-eastern, portion of the 
` M a S 


The . 


^ that 
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chabutra covered by the verandah as well 
as the north-eastern portion of the chabuira 
which wás open to the air. After obtaining 
his decree Ismail sold it to Haider Bakhsh, 
the present respondent. We are” not 
concerned with the next proceedirgs till 
we come to the 24th of May, 1923, when 
Haider Bakhsh filed his second application 
for execution. The ensuing sale took place 
on the Sth. July, 1923, when the decree- 
holder himself. purchased. The whole 


decree was not thereby satisfied On 
ihe -21st September, 1923,- Haider 
Bakhsh who; though he was tke 


decree-holder, must, in our view, be held 
to.have been acting in his capacity as 
auction-purchaser, applied for possession 
under O. XXI, r. -95,-andon October * 10th, 
1923, got: possession over half the chabutra, 
We have no information as to when or how 
trouble began to arise in regard to the 
south-eastern portion of the chabutra which 
was covered by the verandah, except such as 
-we can obtain from the file of a suit which 
Haider Bakhsh proceeded to institute. On 
the 19th December, 1925, Haider Bakhsh 
filed asuit against one Mohsin Raza, son 
of Hasan Reza, who also happened to 
be heir of Ali Raza. In that suit he 
asked for an injunetion to restrain the 
defendant, the heir of Ali Raza, from 
using the south-eastern portion of the 
chabutra  coverd by the verandah. He 
also asked for the closing of & door on 
the south side ofthe chabutra through 
which the defendant used to come on to 
the south-eastern portion of the verandah, 
The date of the alleged cause of action 
was given as- lst of December, 1925. The 
trial Oourt gave Haider Bakhsh an injunction 
restraining the defendant from using the 
door for going on to either the northern 
or the southern portions of the chabutra 
which, including the verandah portion, it 
held to belong, to the plaintiff. On the 
24th dune, 1926, the lower Appellate Court 
modified this decree and restricted the 


injunetion against thedefendant to restrain- *1923. The present 


ing their use of the north-eastern or open 
portion of the half chabutra, and held 
the south-eastern verandah covered 
portion of the half chabutra belorf&ed to 
the defendant, and was not incluaed in* 
ihe auction-sale of Haider Bakhsh. From 
thaf decision a second appeal, No. 1533 of 
19206, is at present pending in this Court. 
The suit, of which we have just given the 
particulars, having ended in a decision that 
Haider Bakish had not bought the south- 
eastern verandah portion of the chabutra, 
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he next’ proceeded on the 16th July, 
1926, to apply forthe sale ofthat portion 
ofthe chabuira to satisfy the balance of 
ihe decree still owing to him. It is 
out of this applicafion that the pre-- : 
sent . proceedings have arisen. The 
application as drafted ‘covered the 
whole of the half chabutra which had been 
allotted to Ali Raza, whether open or 
verandah-covered, but, it was admitted 
before the Execution Court that the 
application must be restricted, tn view 
of prior proceedings to the verandah por- 
tion at the south-east. The judgment- 
debtor promptly filed objections, one of 
which was based on the plea of limitation. 
For the decree-holder it was urged that 
his application was not barred. by limita- 
tioa, and he relied upon the decision in 
Mott Lal v. Makund Singh-(1). The learned 
Subordinate Judge repelled this contention 
holding that that decision had been 
overruled by the decision ofa majority ` 
of the Full Bench reported in Bhagwati 
v. Banwari Lal (2) and holding the applica- 
tion to be barred by limitation he dismiss- 
ed it, The lower Appellate Oourt’s at- 
tention was drawn to the later decision in . 
Babu Ram v. Pearey Lal (3) and the Court 
somewhat reluctantly held itself bound by 
the later decision and holding that there 
was no limitation returned the case to the’ 
Subordinate Judge to proceed with the 
execution. The judgment-debtor has come 
in second appeal to this Oourt, and the 
sole question which really finally calls 
for our decision is whether we are pre- 
pared to accept and follow the decision 
of two Judges reported in Babu Ram v. 
Pearey Lal (9) and which followed the 
decision reported in Moti Lal v. Makund 
Singh (L) or whether we hold that we are 
bound by the decision of the ‘majority 
eh the Judges in Bhagwati v. Banwari Lal 
(2). . 
An application for execution was made. 
as we have Stated ahove, on the 24th May, 
application is dated the 
l6th July, 1926, and it is, therefore, clear 
that that application.is barred by limita- 
tioneunless something interyened between 
those two dates to save the period running. 
For the decree holder it is contended that 
th expiry of the period of limitation is 
sayed by the application which,was made 
onthe 1zth September, 1923, under O, XXI; 
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1.95 by Haider Bakhsh who at that time 
enjoyed the dual capacities of decree-holder 


' and auction-purchaser. The question, then, 


really arises whether an application under 
O. XXL r. ¥5byean auction-purchaser to 
recover possession is a proceeding in 
execution anda step-in-aid of execution 
when such application is made by the 
decree-holdére who is also the auction- 
purchaser. It was held in the case of 
Babu Ram v, Pearey Lal (3) which was 
followed by the lower Appellate Court in 
this ' case, that such a proceeding 
was a proceeding in execution and 
sufficed to save limitation. As we 
do not ourselves sep “any adequate 
reason fer departing from or suggesting 
another Full Bench in régard to the deci- 
sion in Bhagwati v. Banwari Lal (9), it 


is necessary to examine the other two 


cases, to. which we have referred, with 
some care. As regards the later case, 
Babu Ram v. Pearey Lal (3), it is only neces- 
sary to state that the learned Judges 
simply followed the decision in Moti Lal 
v. Makund Singh (1). They disposed of 
the decision in Bhagwati v. Banwari Lal (2) 
withthe single observation thatthe ques- 
tion for decision in that case was alto- 
gether different. Nothing further is set 
out in that judgment to indicate in what 
respect the decision in Bhagwativ. Ban- 
wari Lal (2) differed from that then before 
the Court. We have, therefore, had to 
again examine that well known decision. 
The case referred to the Full Bench does 
not appear to have been set out anywhere 
in the report in so msny words; but 
the question very clearly was whether, 


- when an auetion-purchaser, who happens 


to be also the decree holder, desires to 
recover possession for a judgment-debtor, 
the qtestion isone which falls within 
the scope of s.470f the Code of Civil 
Procedure or not. The auction-purchaser 
had in fact filed à suit, and the majority 
of three Judges out of thefive held that 
the suit did lie. The most full judgment 
ofthe three Judges and one which was 
fully adopted by the otheretwo was that 
of Mr. Justice Banerji; and if is apparent 
from & consideration of that judgment 
that the ‘three Judges held that the suit 
did lie and was not barred bys. 47 for 
two reasons; that, in the first place, the 


. question between the auction-purcifaser 


and the Jadgment-debtor was not a 
question arising ebetween the parties to 
the suit or their representatives inasmuch 


ag the* auction-purchaser was not the 
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representative of the decree-holder but of 
the judgment-debtor and, therefore, the 
question had really only arisen between 
tne judgment-debtor and his own represen- 
tative. But the second reason, for which 
g. 47 was held to be inapplicable and 
which, as it appears to us, is directly in 
point to the present case, 18 that such A 
proceeding as that in question, and in 
question in this case and in question in 
Babu Ram v. Pearey Lal (8) was not one in 
relation to execution. That openion 18 
expressed at length and after much con- 
gideration of the authorities at page 100* 
of the report. In view of the remarks 
in Babu Ram v. Pearey Lal (3) we have 
examined the opinion of the Full. Bench 
ande the facts of that case to discover, 
if possible, where the suggested difference 
lay, and we have been unable to trace 
any such difference. , : , 

To turn next to the reportin Moti Ram 
v». Makund Lal (1). In that case it was 
held that an application by a decree- 
holder to be paid the proceeds of the sale 
js a astep-in-aid of execution, and, by 


analogy wita that proposition, the learn- 
ed Judges proceeded to say that they 
could see no difference between a 


decree-holderapplying for his money and 
the case where he is himself the auction- 
purchaser and applies for the property 
which represents the money. This isa 
view which we do not feel ourselves able 
to accept. It appears that in this, and 
in all other such cases, if can make, 
broadly speaking, no difference to the 
auetion-puichaser's rights or liabilities 
that be also happens to be the decree- 
holder, and no difference to the rights 
and liabilities of & decree-holder that he 
also happens to be the auctidn- purchaser. 
We have limited the above proposition 
by the word “broadly” for there may be 
conceivably some rare cases 1n which the 
rights or liabilities might be affected by 
the fact that the two characters are borne 
by the same person. One instance natural- 
ly suggests itself. 1f ' circumstances 
should arise in which there was a ques- 
tion of whether the decree-holder had 
knowledge of some act of the auction- 
purchaser or vise versa, it is clear that 
where both characters are borne by the 
game person such knowledge could be 
presumed. But as we have said, broadly 
speaking, we hold that the fact that the 
decree holder and auction-purchaser are 
one and the same person cau have no ° 
*Page of 31 "ALLE. g 
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bearing on the rights and liabilities 
attaching to & decree-holder as such, and 
the righfs and liabilities attaching to 
an auction-purchaser as such. In a 
case, therefore, where the decree-holüer 
is himself an  auction-purchaser and 
the sale has been confirmed and a 
sale-certificate granted, we think that the 
décree-holder must be taken to have 
received from himself as auction-purchaser 
the sale-price, and that itis as auction- 
purchaser and as _ auction-purchaser 
alone that he can proceed to make an 
application, if necessary, under O. XXJp 
r. 95. Weare, therefore, of opinion that 
there is no adequate reason for distinguish- 
ing the décision of the majority of the 
Judges in Bhagwati v. Banwari Lal (2f and 
further as we are agreeing entirely with 
the view expressed on the point before 
us in-that case, we see no reason for 
suggesting a reference to another Full 


Bench. 
The result is that we hold that the 
plea of the judgment-debtor that the 


application of the 16th July, 1926, was 
barred by limitation was a good plea and 
ought to be given effect to. 

Before disposing of the appeal we may 
note another point taken before us on behalf 
of the decree-holder. He urged that he 
was entitled to an extension of time by 
virtue of the provisions ofa. 14(2) of the 
Limitation Act. There is in our view 
absolütely no foree in this contention. 
Counsel deaired to refer us to some reported 
decision, but we do not consider it 
necessary to discuss that or any other 
ruling by which we are not bound in 
viewof the plain terms of s. 14(2)and 
of the admigsion that, Counsel himself has 
to make that there is no force in his 
contention if the ordinary meaning be 
given tothe very ordinary language used 
in that section. The relief claimed in the 
proceeding, of which it is desired tq take 
advantage, must be the same relief as is 
asked for in the proceeding in regard to 
which limitation is being considered. 
Here manifestly, and it had to be 
immediately admitted, the relief sought 
by the application for execution was for 
a sale to satisfy the balance ofa decree. 
The reliefs sought for in the suit to 
which we have referred have been men- 
tioned when speaking of that.euit. They 
were manifestly wholly differént. There 
. are possibly other reasons'also why 5, 14 
éan have no application, but we need 
not further discuss it. Finálly Counsel 
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referred to Art. 181 of the Limitation 
Act. But it could not seriously be pressed 
that Art. 182 was not the appropriate 
Article, 

The result is that aMowing the appeal 
we set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance dismissing the 
application for execution. The appellant 
will have his costs throughout. 

R L. Appeal allowed. 


— 


. 
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ALLAHABAD HIGH COURT. 
ORIMINAL APPEsL No. 674 oF 1927. 
£ November 10, 1927. . 
Present :—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Kendall. 
EMPEROR—APPELLANT 
versus VeL v 

JHABBAR MAL AND oTHERS—ACCUSED 

| — RESPNN DE~TS 

Penal Code (Act XLV of 1860), s. 500—Libel through 
newspaper— Proof, mode of—Delivery of newspaper 
within postal area sufficient proof of publication— 
Allegations or charges of defendant or accused, weight 
of—Practice of Allahabad High Court—Criminal Pro- 
cedure Code (Act V of 1898), s. 842, non-compliance 
with provisions of —Trial, whether vitiated. 

It is the practice of the Allahabad High Court in 
appeal to give little or no weight to the allegations or 
charges of adefendant or accused if they. ought to 
have been putto the plaintiff or complainant or his 
witnesses and have not been so put. A plaintiff or 
complainant has an absolute right to know exactly 
the allegations or charges upon which the opposite 
side are going to rely and they must be put to him or to 
his appropriate witness clearly, specifically and with 
the utmost plainness so that he may have an oppor- 
tunity of admitting them wholly or in part or denying 
them wholly or ing part and of calling witnesses 
to rebut such allegations or charges as‘he denies. [p. 
875, col. 2 ] 

There is in every case an imperative duty upon the 
Magistrate to put into operation the provisions of 
s. 312, Criminal Procedure Code, at the moment when 
the complainant andallthe witnesses called for the 
prosecution have been examined in the full sense 
in which the wowd is used. Bit the failure to do so 
dggs not vitiate the trial ginless it has occasioned 
a failure of justice. The preponderance of legal 
opinion in India and the practice of the Allahabad 
High Court has been to enquizg into the circumstances 
and see whether or not the omissionor irregularity 
has in f&ct occasioned a failure of jestice. [p. 878; 
col. 1. 4 
xls Ali v. Emperor (1), dissented from. 

Be@iu Chaube v. Emperor (2), Khacho Mal y. Em- 
peror (3), Rammu v. Emperor (4), Mohiuddin v. Em- 
perore (5) and In ve Varisai Rowther ( 6), followed. 

Togove the publication of libel through newspaper 
it is sufficient to prove that the newspaper was 
delivered within the postal areagover which thê Cour 
had jurisdiction and it is mot necessary, to g 
furtherand show that the article was read by some 
particular per&on ‘since a newspaper is a commodity: 
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printed for the purpose of being read and it 

must be assumed that it was so read. [p. 878, col. 2. 
Queen-Empress v. Girjashankar, (T), referred to. 
Criminal appeal from an order of the 
Additional Sessipns Judge, Saharanpur. 
Mr. Sankar Saran, forthe Appellant. 


. Mr. Kapil. Deo Malaviya, for the 
Accused. s 
Mr. C. Ross «Alston, for the Complainant. 
JUDGMENT. 


Mears, C. J.—This isa Government 
appeal from the decision of Mr. Joti 
Sarup,the Additional Sessigns Judge of 
Saharanpur, who, on the 3rd May, 1927, 
acquitted Jhabbar Mal Sharma, Babu 
Ram Misra and Banarsie Dutt Sharma 
of offenceg under s. 500,, Indian Penal 
Code. Jhabbar : Mal Sharma was at a 
material date, 12th February, 1926, the 
editor of a paper called the Hindu 
Sansar. Babu Ram Misra, on another 
material date, 24th May, 1926, was the 
editor,and Banarsi Dutt Sharma, was 
throughout the publisher. The learned 
Magistrate, Mr. Shafi, convicted all the 
three accused, sentencing the two first 
named to 12 months’ simple imprison- 
ment and a fine of Re. 500 with the addi- 
tion of a period of three months’ simple 
imprisonment ifthe fine should not be 
paid and the third accused, Banarsi Dutt 
Sharma, to three monthg' simple imprison- 
ment on each count, ordering, however, 
that those terms of imprisonment should 
run concurrently. The Local Government, 
taking the view that the decision of Mr. 
Joti Sarup was open to doubt, and that 
in the public interest it was desirable 
that this matter should be examined by 
the High Court, instituted the appeal. 
e'he complainant's name was Chakra 
Dhar. Hehad been for many years in 
the Police of this Province and had risen 
to the post of Superintendent In June, 
1925,the post of Home Member in the 
State of Tehri was e vacant and the com- 
plainant was invited,by the Maharajah 
to become Home Member and accepted 


that position of honour and responsibi- 


lity. The evidence is that thi8 appoint- 
ment caused annoyance to certain per- 
sons who have been named, on the 
ground that there was something like an 
hereditary right in their family to the 
reversion of this post, and it has throsgh- 
out been part of the complainant's cage 
that his, position was ‘made difficult in 
the State by reas@ of the ill-feeling 
generally*that was felt at the introduction 
ofan outsider. ; i 
Pu: 
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Onl2thsFebruary, 1926, the aforesaid’ 
paper, which is published in Delhi, had’: 
an article pointedly addressed tothe com-: 
plaigant „and that article charged him 
quite definitely with habitual dranken- 
ness. It madea second charge of a most 
precise character, which was that when 
he ewasdrunk at Hardwar he uttered to 
the Income Tax Commissioner "extremely: 
indecent words before the wife and 
daughter of ihe Income Tax Commis- 
Bioner." 

It has been agreed thatthe phrase which 
wé have set out meant that he uttered 
extremely indecent words in the presence of 
the wife and daughter of the Income Tax 
Commijesioner (Mr. Kher). It is not neces- 
sary for usfurther to repeat the text of the: 
article in our judgment. On 24th May, 
1926, appeared a second article. It was 
headed: “Maltreatment meted out to Rawal. 
Request to the Raja of Tehri,” 

The first part of it purported to be a letter 
addressed to the paper and signed “A 
Southerner”. Then there followed three- 
quarters of a page of editorial comment, 
T'he charge made against the complainant 
is as gross a libel as can be conceived, and 
again, without repeating the whole text of 
it, one may summarize it by saying that it 
amounted to a charge that the Home Member 
treated the Rawal in the most insulting 
and degrading manner. We muet, how- 
ever, set out one passage, disgusting though 
it be. The letter says: 

“The Rawal was taking rest at his place 
and Pandit Chakra Dhar, along with many 
persons and State officials, was seated. 
Ohakra sDharji sent for the Rawal through 
peons that he may come and fix his 
signature to the document of oath. Tue 
Rawal sent word that he would make his 
signature after ashort time. On hearing 
this Pandit „Chakra Dhar took fire and 
having uttered indecent abuges ordered the 
persons éo fill his............ with malia.. - 

No ambiguity has been suggested as to the 


* word which it was intended'the reader of 


the article should supply in his mind. It 
is accepted by everyone that that word 
which should be put in place of the dots is , 
“mouth® The writer then proceeded to 
describe the approach of the Rawal in awe 
and stated that as he drew nearhe was e 
assailed “with the choicest words of ‘the 
Police vocabulary.” One of the words was. 
“bastard” and another was an assertion “a. 
dom is better than .thee; I shall put 
adom in thy place.’ The «writer says 


. that the Rawal and all present were 


eventually, having 
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thunderstruck and stupefied. Wellindeed 
they might be if such an occurrence 
or anything like it had ever taken 
place. We may anticipate our decision 
on this matter by saying that there is 
not a word of truth in those charges nor 
were they ever attempted to be proved. 
When the second artiele was brought to 
the attention ofthe complainant he began 
to consider measures forhis protection and 
taken the necessary 
preliminary steps, filed a complaint on 4th 
November, 1926. It is true that there does 
appear to be a good deal of delay between 
the month of May and the month of Novem- 
ber, but the Home Member was in an official 
position and he no doubt had to get the 
consent of high authorities and, moreover, 
he had to look about and consider who 
were going to give evidence on his behalf. 
The case, as we have said, came before 
Mr. Mohammad Shafi and all the accused 
pleaded justification They were given the 
opportunity of an unconditional apology, 
but they did not avail themselves of it. 
They preferred to stand by what they had 
circulated. 

We propose now to go at once to the 
essence of the case and analyze first the 
charges which the accused brought against 
the complainant and then consider whe- 
ther any or all of them have been proved 
to be true in substance and in fact. For 
purposes of convenience, we are going to 
leave the general charge of habitual 
drunkenness till the last, and proceed at 
once to the latter part of the article of the 
12th February, 1926, in which it was said 
that the complainant “beingunder high 
intoxication uttered extremely indecent 
ewords inethe presence of the wife and 
daughter of the Income Tax Commissioner." 

An earlier passage had asserted that the 
indecent words were addresged to the 
Income Tax Commissioner of Hardwar. 
Now the accused took upon themselves the 
onus of proving that that incident had in 
fact happened. They made no attempt 
whatever to do so and the learned Magis- 
trate, correct and sensibleas his ultimate 
decision was, nevertheless allowed them to 
make all sorts of charges against the com- 


plainant when calling evidence for the” 


defence without ever giving 1o the com- 
plafnant the opportunity of meeting such 
charges. It will be seen, as this judgment 
proceeds, that, on the most vital matters 
affecting the character of the complainant, 
accusation after accusation was made which 
was never remotely indieated to the com- 
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plainant when he was in the box and he has 
not up till to day had-any opportunity of 
explaining matters, which were accepted as 
evidence by the learned Magistrate and 
were not objected to by'the Counsel appear- 
ing for him. It has been said and this 
may be the explanation that the learned Ma- 
gistrate was well-aware of the irregularities 
that were being committed’ by the accused 
in calling witness after witness to speak of 
matters in support of all the three charges 
without having given te the contplainant 
ihe opportunity of meeting these charges 
when under cross-examination, but did not 
interpose or rg-call the plaintiff because he 
the Magistrate did not for one moment 
believe in the truth of any of thts evidence. 
It may be so and indeed his judgment is 
some warrant for that; but the learned 
Magistrate ought to have looked ahead and 
realized that there might be an -appeal from 
his judgment and that all these matters 
which had been put forward, and on which 
the complainant had had no opportunity of 
telling his side of the case, might be 
regarded adversely by the Appellate Court. 
That is exactly what has happened. It 
never crossed Mr. Joti Sarup’s mind, when 
hearing the appeal, that by far the greater 
pars of the allegations of the accused 
which he has accepted werenever put to the 
complainant, and even to-day no one car 
say what his explanation would have been 
had he been asked about them. 

We now return to this simple definite 
charge that the complainant being very 
drunk, uttered extremely indecent words” 
to the Income Tax Commissioner of Hard- 
war in the presence of his wife and daughter, 
That was a grievous accusation. The com- 
plainant denied it. The complainart 
called the Income Tax Commissioner of 
Hardwar, who said in the most emphatic 
manner that nothing of that kind had taken 
place, that the accused was not intoxicated, 
nor did hg say anything to him (the Com- 
missioner) in the presence of his wife and 

*daugther of any indecent nature whatever. 
The accused then called three witnesses. 
They were Witnesses, as their cross-examina- 
tione shows, who may very, well have had 
some objeet in injuring thé complainant, 
but for the present purposes we néed not 
quarrel with their statements as regards this 
charge because they never atiempted to 
preve it, but setup a completely different 
case The accused never attempted to 
justify their charge #hab in conversation 
with the Income Tax Commissioner some 
indecency had been uttered in the presence 
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of the two ladies belonging to him. What 

they did say was this: Sadanand at page 32 

says: 

“T do not know whatconversation took 
place between the complainant and Mr. 
Kher.” 

Therefore, he is out of the matter alto- 
gether. Now he goes on to the new case: 

“There wtre many men inside the com- 
pound when the complainant went to see 
Mr. Kber off. The complainant had only 
some talk with his son at that time. (That 
mean’ the son of the complainant.) I had 
heard that conversation. Hehad said to 
him that what he was seeing towards the 
gate whetherhe was seeing his wife. The 
boy blushed. I said .to the complainant 
that he had become mad ‘to talk. He said 
that;I was mad and that Kher wag his 
samdhi, The complainant wasin a high 
state of intoxication. He had some intoxi- 
cation,” 

Now, we must separate this accusation 
into two heads. If the evidence was put 
forward to prove intoxication it was ad- 
missible, but if it was put . forward as 
a justification of the charge, it was in- 
admigsible because it did not cover the 
ground of the charge and was at variance 
with it. It was not the same thing at 
all as the charge. The main object of its 

- being. put farward was not to prove in- 
toxication but to justify the accused in the 
charge which they had made in the article 
of 12th February as to the indecency said 
to have been uttered. It is extremely 
difficult to understand, why, when this 
evidence was tendered, the Counsel who 
was representing the interest of the com- 
plainant, Mr. S. C. Sinha, did not object at 
eonce to this evidence if put forward as a 
justification on the ground that it afforded 
no justification and no proof of the original 
printed accusation. Moreover the Magis: 
trate ought himself to have interposed. 
Nobody, howéver, Jaised any objection and 
Shiva Nand and Shiva Prasadegave similar 
evidence. When al? the evidence onthe 
charge is collected and examined it is 
apparent that the accused departed 
entirely from the charge made in the 
newspaper and brought up something else, 


something else which occurred at a differente 


moment of time and something else wleich 
was alleged to have been said not to Mr. 
. Kher but to the complainant's own son “and 
something Which if anything happened at 
all, might, as onescan see from the context, 
he most easily capable of the most in- 
nccent explanation. But the unfairness 
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of the whole proceeding is manifest when 
one finds that this story upon which the 
accused were going to rely as am exculpa- 
tion of their libel was never put to the 
covhplainant at all and he left the witness- 
box without any idea thatthe accused were 
going toset up some totally different matter 
op this new case. The son was a most 
material witness but he was not called 
because the complainant was unaware that 
any such case would be set up. Mr. K. D. 
Malaviya, who has argued this case for the 
accused ably and earnestly told us that the 
general practice in the. province isfor a 
defendant or accused to conceal the defence 
as much as he can and not to put his defence 
to the plaintiff or complainant in Cross- 
exantination. 

This has been said in this Court before 
and always strongly reprobated. If there 
is such a general practice it is a disgrace 
to the administration oi justice and judicial 
officers, and Counsel representing plaintiffs 
orcomplainants should be most watchful 
to put an end to this abuse. 

It is most certainly the practice of this 
Court in appeal to give little or no weight 
to the allegations or charges of a defend- 
ant or accused if they ought tohave been 
put to the plaintiff or complainant or his 
plaintif or complainant has an absolute 
right to know exactly ` the allegations or 
charges upon which the opposite side are 
going to rely and they must be put to him 
or to his appropriate witness clearly, 
specifically and with the utmost plainness 
so that he may have an opportunity of 
admitting them wholly orin part ordeny- 
ing them wholly or in part, and of calling 
witnesses to rebut such allegations of 
charges ashe denies. We protest forcibly 
against such practice and we willehow 
how grossly unfair it was to the complainant 
as it must be in every case. 


First of all, as we have alfeady said, when j 


that story had been spoken to by Sadanaud 
there should have been some, objection by 
Counsel for the complainant and the Magis- 
trate should have refused to accept that 
story as any evidence whatever, of justifica- 
tion aad should only have allowed it to 
come on the record as part of the general 
evidence of drunkenness. If, however, at the, 
stage the Magistrate did not like to*take 
so strong a line he most certainly ought to 
have criticized the conduct of Counsel in 
not putting it jo the complainant and 
should have insisted upon that being done. 
Now, if that accusation had been put to the 
° 1 
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complainant; he would have been asked whé- 
ther his son was presentat the time when 
Mr. Khei*and the ladies were going away 
and to that he would probably have agreed. 
He then would have been asked if he “had 
any conversation with his son, and if he 
said ‘‘yes” the conversation would then 
have been put to him as to whether he sgid 
io the boy that he was looking towards the 
gate and whether he was seeing his wife. 
‘Nobody on earth can say what the com- 
“plainant would have said to that. Even to 
this day he has never been asked anything 
about itin any Court, but it is perfectey 
obvious that he might by the slightest 
alteration of phrase have been able to show 
that he had said nothing that could be in 
the slightest degree offensive to anfbody 
‘at all. He would also have been asked 
whether he had said that Sadanand was 
madand that Mr. Kher was his samdhi. 
To that he would have given his reply and 
again there might have been some 
explanation, either it might have been a 
complete denial and an assertion that it 
was a wicked addition to a perfectly 
private conversation between father and 
son or he might have given some explana- 
tion relieving him of all criticizm. 

In respect of the charge contained in 
the article of 12th February, 1926, whick 
we are now considering, the learned 
Magistrate came to the conclusion that 
there was no justification, but, as we have 
suggested, he might have acted much 
earlier and more emphatically. Mr, Joti 
Sarup on appeal came to the extraordinary 
‘decision that the evidence of Sadanand, 
Shiva Nand and Shiva Prasad exonerated the 
‘accused and satisfied the plea of justification. 
He certainly could not have examined the 
‘article of 12th February,1926, and compared 
it with the evidence tendered by the accused, 
and he must have entirely overlooked this 
. most important, point that he had only 
heard gne side. R 

their Lordships referred to the 
evidence in «connexion with the article 
of the 24th May, 1926, and proceeded: ] 
We refuse to attach any weight whatever 
“to the evidence of any of the witnesses who 
endeavour to prove this charge, wh$n, on 
examination of the record, it is shown 
that Mr. Chandi Prasad Singh, on behalf 
of the accused refrained from putting his 
‘affirmative case to the complainant in 
cross-examination. This wedo as a matter 
of elementary justice that a man must not 
- lose his case er be condemned on charges 
‘which heis given no opportunity of meeting 
, 
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We suggest that evidence held back as 
this was should be regarded with suspicion 
bythe Court in both civil and criminal 
cases and that Judges should hesitate to 
act upon such evidence ànd should on all 
occasions express disapproval of this 
practice and remedy it gs far' as possible 
by recalling the plaintiff or accused or 
other appropriate witnesses and, swhen 
possible, making the pffending party pay 
the increased costs in any Court. 

The result is that as regards the charge 
of excessive drinking the justification fails. 
Therefore, on’ all these three matters the 
defence fails on the facts. 

We,express suzprise that Mr. Joti Sarup 
did not more clearly appreciate the princi- 
ples which he had to follow. We refer 
particularly to page 72, lines 24—35. 
What he says is that the “two incidents” 
which is the phrase in which he describes 
the grievous and gross-charges by the 
accused in relation to Mr. Kher and the 
Rawal were if not literally true substantial- 
ly proved by the defence evidence, and 
the editors could justifiably plead that 
they had reason to believe them tobe true. 
If Mr. Joti Sarup will re-read the Charge 
made on the 12th February with regard to 
Mr. Kker and will re-read the disgusting 
conduct charged against the complainant in 
the article of the 24th May and then compare ` 
the evidence brought forward,by the defence, 
we think that he will come to the conclusion 
that far from these two “incidents” being 
substantially proved, there was neither in 
law nor in fact any proof whatever of them 
and that this case was an undefended one 
from the very beginning as far as the Kher 
and Rawal ingidents are concerned. We 
sympathise with the complainant whoe 
since May last, has by reason of the 
appellate judgment, suffered greatly in his 
reputation. 

As regards the accused there is no 
suggestion that any of them took the 
slightest steps to ascertain whether there 
"was any truth in either of the two stories 
and indeed there is an indication in the 
letter of the@4th May that the contrary is 
the case, because it says; 

“If what thesoutherner states which we 
have published above is correcf, then we 
shl only............ y 

The writer then proceeds to,comment 
up§n the letter as if every word were true.. 
The editor and publisher weré wiling to 
take the risks of publishing the abominable 
things that they-did about the complainant, 
and, unless there issome point of law in 

^ e 
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this case which vitiates the tnial the 
conviction must stand. Mr, Kapildeo 


Malaviya has argued that, notwithstanding 
the failure of the accused on their plea of 
justification, they are nevertheless entitled 
to the maintenanc$ of the &ppeal in their 
favour by Jeason of certain errors and 
irregularities committed in the course of 

. the trial. lf,he can prove this contention, 
and these errofa or irregularities are such 
as to vitiate the trial, then the accused are 
entitled to have the acquittal stand and 
this appeal dismissed, 

The first point that he takes is that 
there should have been separate trials, that 
is, that Jhabbar Mal Sharma and Benarsi 
Das Sharma should have been tried for the 
publieatión of the article of’ the 
12th February, 1926, whilst Babu Ram 
Misra and Benarsi Dat Sharma sheuld 
have been tried for the article of the 24th 
May. This point was before the learned 
Magistrate, and he, on the internal evidence 
of the articles, came to the conclusion that, 
they were published by reason of a conti- 
nuity of policy of thé paper, and that the 
transaction upon which all three people 
were engaged, was to bring about the fall 
of the complainant from the position occupi- 
ed by him in the TehriState. At page 62, 
lines 24 and onwards, of the records, he 

| points out passages in the first article, and 
passages in the secogd, which show the 
prosecution of a common design. We think 
that he is right, and that being so the case 
of all the three aceused comes under s. 239 
(d) they “being persons accused of different 

‘offences committed in the course of the 
same transaction,” 

Moreover, accused No. 2 was sub- editor 
in-February, and editor in May. 

* "The next argument is that the Magistrate 
did nof aet in accordance with s. 342, Ori- 
minal Procedure Code. That section requires 
thatthe Oourt "shall questionhim (theaccus- 
ed) generally on the case after the witnesses 
for the prosecutien have begn examined 
before he is called on,for his defence.” 

That fact is that on the 8th December all 
the three accused were questioned by the 
Magistrate, and the charge “was framed 
on the 9th. On the 10th the Vakil fer the 
accused notified that he wished to cross-, 
examine all the witnesses, and put forward ° 
their defence. It isof importance also” to 

‘notice that” on the 8th December egch 

‘of the accuged filed a written statement. 
It is true that the Magistrate did not on 

‘any date subsequeft thereto recall any of 
the accused for examination. z^ per ek eee 
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It has been suggested that the word ex- 
amination in thesection is confined to exami- 
nation-in-chief. In our opinion „that mest 
certainly is not 80. 

_A witness under cross-examination might 
volunteer something new, something very 
damaging to the accused. He might in re- 
examination, or indeed on a question from 
the Judge, introduce some completely new 
matter, and, therefore, we areof opin- 
ion that there is in every case an impera- 
tive duty upon the Magistrate to put into 
operations the provision of s. 342 at the 
moment when the complainant and all the 
Witnesses called for the prosecution have 
been examined in the full sense in which 
the word is used. We know that on the 
8th December the Magistrate did question 
them on the case but the cross-examination 
of the witnesses for the complainant was 
not concluded until the 16th December, and 
no question was put to the accused by the 
Magistrate on any of the matters which had 
arisen out of the cross-examination or re- 
examination of the complainant or his wit- 
nesses. Therefore, we are of opinion that 
the Magistrate did not comply with the 
provisions of s. 342. Mr. Kapildeo Mala. 
viya has drawn our attention to & Caleutta 
cage, Mazahar Ali v. Emperor (1) which haa 
gone the length of saying that if circum- 
stances, such as we have described, arise 
in a criminal trial the accused are entitled 
to claim that the omission to put s. 342 into 
operation vitiates the whole trial. The 
Calcutta High Court has so decided. But 
there is much stronger current of authori- 
ty running the other way, and our atten- 
tion has been called to three decisions of 
this Ceurt, namely, Bechu Chaube v. Em- 
peror (2), Khacho Mal v. Emperor (3) and 
Rammu v. Emperor (4). In albthese cases 
this Court came te the conclusion that the 
complainant could call in aid s. 537, Orimi- 
nal Procedure Code, on the ground that the 
finding, sentence Or orders passed by the 
Courtshould not be reversed or altered on 


. appeal or revision, if, on examination of the 


circumstances, it was showi that the error 
had not in fact occasioned a failure of 
justice. Not only has the Allahabad High 
Court, taken up that position, but in the 


(1) 71 Ind. Cas. 662; 50 O. 223; 36 O. L. J. 417; 27 d.. 
W. N. 99; 24 Cr. L. J. 198; A.I.R. 1923 Cal 196 
-~ (2)71 Ind: Ces: 115; 45 A. eo 20 A. L. J. 874; A. 


.l. R. 1923; AIL 81; 24 Cr. L. J. 6 


(3) 93 Ind. Cas. 59. A. LR. i926 AN, 358; P0 Or. L 
J. 4057 L. R-7 A. 76 
age 91 Ind, Cas, Ot; HR. TA, 128 Or.; 27 Or, L. 3. 
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cases of Mohiuddin v. Emperor (5) and 
In re Varisai Rowther (6) the same 
principleehas been enunciated. 

Therefore, the preponderance of legal 
opinion in this country and the practice of 
this Oourt has been to enquire into the cir- 
cumstances and see whether or not the error 
or omission or irregularity has in fact oc- 
casioned a failure of justice, ln our optn- 
ion there cannot be the slightest ground 
for the suggestion that anything occurred 
between the sth and the 16th December, 
1826, which could usefully have been the 
Subject of any question by the Magistrate 
and which was not covered by the answer 
of the accused given on the 8th December 
and their written statements filed on that 
date. A perusal of the decisions to which 
we have referred will show that the Oourts 
attribute much importance to a written 
statement, and indeed some have gone to 
the length of saying that if there be a writ- 
ten statement filed, that dispenses entirely 
with the operation of s. 342. We need not 
express any opinion on that point but, be- 
ing perfectly certain, as we are, that the 
accused suffered no prejudice whatever, 
we, whilst expressing the opinion that the 
Magistrate should most certainly have 
questioned the accused generally at the 
close of the evidence of the complainant 
and his witnesses, nevertheless overrule this 
point on the ground that the omission did 
not occasion a failure of justice nor did it 
injure the accused in the remotest degree. 


‘In fact we asked Mr. Malaviya to examine 


the record and to point out any statement 
made by any of the witnesses subsequent 
to the &th December, which could in any 
conceivable way have formed the ground of 
4 useful question by the Magistrate, and 
which, if put to the accysed and answered 
by them, would have in any way made 
more light the case against them. He was 


. unable to do so, the fact being’ that there 


was nothing contained in the cross exami- 
nation of any of these witnesses wHich in- 
troduced new. matter affecting the case, or 
in any way made the case more grievous 
against them. We should also conclude by 
saying that Oounsel who appeared on their 
behalf in the trial Court did not, make 
any request to the learned Judge to ex- 
amine his clients and indeed on 10th Decem- 


5) 86 Ind. Cas. 459; 4 Pat. 488; 6 P. L. T. 154; (1925) 
pA 112; A. I. R. 1925 Pat. 414; 3 Pat. L. R. 110 Or. 
26 Or. L, J. 811. 

(6) 73 Ind. Cas, 163; 46 M. 449; 44 M. L J. 567; 17 
L. W. 722; 32 M.L. T. 385; (1923) M. W. N. 477; A, 
L R. 1923 Mad, 608; 24 Or, L, J, 547. . : 
, » s 
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ber, each accused applied for and each was 
granted leave to absent himself under.s. 
205, Oriminal Procedure Oode, and did 
80 


The next point that was taken was that 
the case must fail because there was no 
evidence of publication. This point was 
made with special referehee to the article 
of 12th February. It was proved by Narain 
Dat of Dehra Dun, that a copy of.the *newa- 
paper of that date was sènt to him from the 
publishing office at Delhi, and he produced 
that very copy with his name and address 
upon it, complete with a stamp and post- 
mark. Mr, Malaviya contended that it was 
not sufficient to prove that the paper was 
delivered within the postal area ayer which 
the Court had - jufisdiction, but that one 
must go further and must prove that the 
article was read by some particular person. 
We think that the analogies which he gave 
of letters sent through the post to private 
persons and no proof tendered at the trial 


‘that the addressees had read the contents 


are not good analogies and that newspapers 
are governed by different rule. We under- 
stand the rule to be that if evidence is 
given such as we have described above, the 
Court should have regard to the fact that 
a newspaper is a commodity printed for 
the purpose of being read and should as- 
sume that it was so read and for that pro-. 
position the case of «Queen Empress v. Gir- 
jashanker Kashiram (7) is a sufficient 
authority,and is a representative case enun- 
ciating the principle. As regards the art- 
ticle of 24th May it cannot, onthe evidence, 
be seriously argued that there was no pub- 


. lication. A news-vendor was called, who 


said that since the preceding March he had 
daily received” five copies of the paper and, 
had sold them all, and that his sales includ- 
ed the issue of the 24th May. We are, there- 
fore, of opinion that there is no objection 
in law to the case of the complainant. 
This case had occupied the Court for several 
days, but eit is not ne on which time 
should be grudged, *We regard it as one of 
exceptional importance. d 

Most clearly it is of importance to every 
one in India who may for good or for bad 
reasons suddenly find themselves the ob- 
ject of newspaper attack. It-is also of 
gwat importance to judicial officers and 
practitioners, who should at least under- 
stand the principles upon which’ a highly 
tefhnical action of this kind should be tried 
and the importance jn every ease of 
putting to the opposite party the specific. 

(T) 15 B. 286, i ` 
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facts upon -which reliance is going to be 
placed either to obtain a civil decree or 
convietion. We have intentionally repeat- 
` ed, time and'time again, our criticizms of 
the manner in whjeh this case was con- 
ducted and we have done so in the endea- 
vour to drive home the point to the con- 
sciousness of juditial officers and practi- 
tioners throughout the Province. This 
case is also a matter of importance to news- 
paper editors and publishers. As regards the 
- press it .is highly desirable that nothing we 
have said in this case should be taken as any 
limitation whatever to the rights which 
newspapers have and upon 
duty which newspapers are called upon 
to perform. A newspaper has a public 
duty to ventilate abuses. It has a public 
duty to demand that officials from the 
lowest tothe highest shall do their duty. 
If an official fails in his duty, a newspaper 
is absolutely within its rights in publishing 
facts derogatory to such official and making 
fair comment on them. But the newspaper 
must get hold of facts, not falsehoods, 
and provable facts as well. Let us take 
this particular caseas an example. What 
would shave been the prudent and proper 
: course for the accused to follow? They 
had received a communication that the 
Home Member of Tehri was habitually 
drunk, and on a certain occasion had said 
extremely indecent things to Mr Kher in the 
presence of bis wife and daughter. Later on, 
they heard that the Home Member had com- 
mitted himself disgracefully and beyond 
belief, unless he were drunk at the time, 
and had grossly insulted a man in a high 
position amongst Hindus. We know what 
they did. They printed the accusation 
without making the slightest enquiry as to 
whether they could prove the charges made. 

Now what woulda prudent editor have 
done in the circumstances if he thought 
it was his duty, in the public interest, 
to follow up the accusations? He would 
have made the most carefub enquiries 
relating to the Kher a&d Rawal incidents, 
and tọ that general reputation of the 
Home Member as regards sebriety. He 
would have got statements signed by 
persons depo$ing to the incidents, and if, 
he, believed .in.their integrity, he would 
have published an article of a characéer 
safely within what he believed could ba 
.proved add what his informants pledged 
themselves to prove. Thus, before he Bad 
printed'a single ward, he would have got 
. ogether. his evidence, knowing quite well 
„hat, if he failed to prove the charge, 
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he would either have to apologize, which 
might not in the circumstances have 
been by any means sufficient, tr stand 
a civil or criminal trial If the accused 
in this case had made the enquiries 
before they printed the articles which 
they ultimately did, nobody can believe 
the articles would have ever been printed. 
On'enquiry they found they had no evidence 
whatever to support the Kher and Rawal 
incidents, 

As regards the allegations of general 
drunkenness: they did get together a 
considerable body of testimony, but they 
should have considered whether, from 
the particular circumstances of the people 
willing to give evidence, and the extra- 
ordinary evidence they were willing to 
give, it was safe to make that charge. 
At all events,if they had confined them- 
selves to that charge, and that alone, and 
had put their case. in all its details to 
the complainant, they would not have 
been punished to the extent now neces- 
sary for the protection of the public. 
This was not a matter of urgency. A 
newspaper may receive a communication 
which appears on its face to be of the 
greatest importance; it may appear to be 
well vouched, and it may be ofa kind 
that unless it is printed almost imme- 
diately, will lose its value by reason 
of the subject being one of passing 
interest, The editor must then consider 
whether it is worthwhile taking the risk 
without enquiry. He may think fit to 
put in à careful understatement of the 
information conveyed to bim, or he may 
have regretfully to forego publication, 
because he is not sure either of the good 
faith of his correspondent or, questiong 
the complete truth of | his statements. It 
may be objected fhat no editor can take 
so much trouble as we have indicated to 
be necessary. The answer to that is that 
then he must not publlsh defamatory ' 
matter? If an attack on anyone is deemed 
to be in the publie interest, common 
prudenee suggests that the attacker should 
first make sure of his ground. The accused 
had. a perfect right to criticize the conduct 
of thee Home Member of Tehri, but they 
went about it in the wrong way, 
They made the accusations first and then. 
hunted round to find out whether the - 
charges were true or not. They were 
invited to apologize, and we cannot con- 
ceive why they did not take this course, 
They preferred a trial and they must abide 
by the result, 
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.We have made these general observa- 
tions because we are of opinion that the 
time has arrived when there should be a 
clearer ifnderstanding of the way in which 
these actions should be conducted, and a 
clear understanding on the part of* the 
newspaper world that they do have prac- 
tical immunity in the sense that they 
ought to succeed in an action or crimipal 
trial of this kind if they confine themselves 
to allegations of facts which, before they 
are made public, have been thoroughly 
investigated and are reasonably believed 
by them to be capable of proof by responsi- 
ble people willing to give evidence.: e 

The result, therefore, is that we allow 
the Government appeal. We highly ap- 
prove the action of whoever may have 
advised the Government to appeal* The 
decision of the Judge was unfair though, 
of course, quite unintentionally so, As 
regards the editors: no one, we: suppose, 
could criticize in any way the sentences 
passed upon them, when one remembers 
the gravity of the charges they made. 
The publisher has put forward in his 
defence that he had to publish what the 
editor gave to him. Hardly ever could 
there have been a more foolish statement, 
If the editor of a paper is in the habit of 
requiring the publisher to publish defa- 
matory matter, the right thing for the 
publisher is to sever his connexion with 
the paper. The' plea is worthless, The 
Magistrate made a very sensible distinction 
between the degree of guilt of the editors 
and the publisher, and we affirm his 
findings, and we affirm the conviciton 
passed against each and every of them, 
being sentences of 12 months’, simple 
imprisonment and Rs. 500 fine with the 
Alternativa of threemonths’ further simple 
imprisonment passed upon Jhabbar Mal 
Sharma and Babu Ram Misra, and the 
two sentences of three montlis' imprisonment 
passed upon Banarasi Dat Sharmato run 
‘concuryently. . 

This order will be sent to the District 
Magistrate ofe Dehra Dun, who will take 
all proper and necessary steps to ensure 
the surrender of the accused. If upon 
enquiry it is proved that the accused did 
not undergo any period of imprisenment 
in consequence of the Magistrate’s order, 


e then they must serve the full time ag 


from the, date of their arrest. Such time, 
if any, as they may already have served 
in Jail will be credited to them. 

R. L . Appeal allowed 
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ALLA'HABAD HIGH COURT. . 
APPLICATION IN SECOND APPRAL No. 1010 
or 1928. 
June 8, 1928. . 
Present :—Mr; Justice Mukerji. __ 
BANKE LAL--ArPLWCANT—A PPELLANT 
versus : 
BHOLA. NATH-RzsPONDENT. 
Limitation Act (IX of 1908)? s. 5—Second appeal— 
Time spent in obtaining copy of, judgment gf trial 


Court, allowance of. 
Where in second appeals dhe High Court insists 


on the copy of the judgment of the first Court being 


filed, the time spent in obtainipg such cepyshould ' 


be allowed under s. 5 of the Limitation Act 
though this cannot be done under s. 12 of the Act. 


Mr. N. Upadhiya, for the Appellant. 

JUDGMENT.—This is an application 
asking to extend the period of “limitation 
under s. 5, Limitation Act, in the case of a 
Second appeal. 

The appeal itself was filed just within 
time, but there was no copy of the first 
Oourt judgment attached to the memo- 
randum of appeal. This copy was filed on 
23rd April, 1921. 

The applicaut made his application for 
a copy of the first Court's judgment on 
23rd February, 1928, and the copy was not 
ready till 16th April, 1978, 4. e., it took nearly 
two months to prepare the copy. If we 
exclude this period the appeal would be 
amply within time. 


Itis, however, contended on behalf of 


the respondent, under the authority of 
Narsingh Sahai v. Sheo Prasad (1) that 
under s. 12, Limitation Act, the period 
occupied in obtaining a copy of the judg- 
ment of the first Court cannot be excluded. 
This may be perfectly good law, but the 
fact does remain that the High Oourt 
insists on a copy of the first Court's jutig- 
ment being filed, and 
necessary to allow time to obtgin that 
copy. If that allowance of time cannot 
be given under s. 12, Limitation Act, it 
must be given under s.5 of the same Act, 
The fact, of the matter is that the Legis- 
lature does not eqmtemplate the filing 
of a copy of the first Oourt's judgment. 
If it did so contemplate, it would ‘surely 
have allowetl the time vccupied in obtain- 
ing 2 copy, to beadded to he period of 
limitation. i s P 
have no hesitation in. holding that 
the time should be granted and the appeal 


should be admitted under s, 5, Limitation 


Ae. LIorderaccordingly. , 
B. L. A Appeal admitted, 


(1) 42 Tad, Ces, 858; 40 A/1; 18 A L, J, 835 (E.g) ` 


e . 2A . e 


it is, therefore, 
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PATNA HIGH COURT. 
. Orvin, APPEAL No. 176 or 1928. = 
. January 10, 1928. 
Present:— Mr. Justice Ross and 
Mr. Justices Chatterji. 
RAMKUMAR MAHADEV— APPELLANT 
7 versus 

ASHUTOSH GHAT WAL —RESPONDRNT, 

Civil Proceduste @ode (Act V of 1908),0. XL, r. 1— 
Receiver—A ppointment of Recetver—Interference by 
Appellate Court—Wishee of creditors—Grounds for 
. discharge. 

The rul& that an Appellate Court will only inter- 
fere with the decision of an inferior tribunal in the 
selection of a receiver if there is some overwhelming- 
objection in point of propriety or some fatal objection 
in principle to the person named, is ppplicable to cases 
of originalappointment, but ng to the appointment 
of a new reeeiver in place of another receiver, (p. 
881, col. 1.] í 

A receiver who has been once appointed cannot be 
removed merely because he isratherold. [p. 882 col. 


"In a matter of appoiatment of receiver for equitable 
execution the wishes ofthe creditors are entitled to 
great weight as they have virtually the right of 
nomination. [ibid.] FY as 

Appeal from an order of the Sub-Judge, 

Deoghar, dated the 18th September, 1928. 

Messrs. Khurshed Husnain, N. C- Sinha 
and Ngtal Chandra Ghosh, for the Appellant. 
Mesars. Sultan Ahmad, K. P. Jayaswal 
Jagarnath Prasad, N. C.. Roy, S. S. Bose, C. 

C. Das, A. K. Roy, N. N. Sen and S. N, Bose 

„for the Respondent,- ^ > 


POE JUDGMENT. 

Ross; J.—The learaed Subordinate. 
Judge of Deoghar has ordered that Babu 
‘Ramesh Onandra’ Sinha, Receiver of. the 
Rohini Ghatwali estate should be relieved, 
of his office and that Rai Saheb Debendra 
Nath Sinha, the Ganeral -Manager of the 
Wards estate in the district, should be 
"appointed Receiver. hi es, N 

The’ learned Goverament Advocate in 
supporting this order contends that the 
Appellate Court will only interfere with 
the decision ofan inferior Tribunal in the 
selection of a Receiver: if there is some. 
overwhelming objectipn in pOint of pro- 
priety or some fatal objection in principlé 
to the person named: Kali Kumari v.Bach- 
han Singh (1). Now, if this had been an 
original appgintment, this principle would- 
have been, dpplicable and the judgment 
of the Court below would Have .had to* 
be affirmed. Bat itis nota pure case of a- 
new appointment. Babu Ramesh Chandra 
-Sinha was, appointed Receiver of {his 
estate as far back as 1916. From 1918 to 
1928 his powers were limited to receipt. 


` (1) 19 IndeOas, 873; 170, W. N07. —— - . 
«c 56° ° 
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and distribution of the surplus rents and 
profits after the-satisfaction of the claims 
of Major Agabeg who by a consent order 
whole 
estate because of his interest in the 
Basauri mahal. When Major Agabeg died 
the matter was referred to this Court by 
the Subordinate Judge. Obarges were 
made against the Receiver Babu Ramesh 
Ohandra Sinha by certain of the credi- 
tors, andthis Court in dealing with the 
situation that arose on the death of Major 
Agabeg decided that the dual management 
should come to an end and that the pre- 
sent Receiver should either be made Receiv- 
er of theentire estate or should be re- 
moved from office and another Receiver 
appomted. At the same time attention 
of the learned Subordinate Judge was 
drawn to the charges that were made 
against the present Receiver and he was 
direeted to go into the matter. 

The investigation into these charges led 
to the complete acquittal of the Receiver 
ofall the accusations brought against him 
but the Subordinate Judge decided to 
remove him from his office on the grounds 
that he was 6£ yeara of age and that most 
of the decrea-holdera did not want him 
to continue. He also added that Babu 
Ramesh Ohandra Sinha had recently been 
placed in charge of the larger Ghatwali 
estate of Pathrole and that two estates 
would be too much forhim. The matter 
of his ‘appointment to Pathrole is now 
under consideration in this Court. With 
regard to the attitude of the decree- 
holders it appears that before the Sub- 
ordinate Judge they were making these 
accusations and some of them were claim- 
ing the Receivership for themselves. Now 
that the accusations Have been * disproved; 
their attitude has “changed and the large 
majority of the deeree-holders suppor’ the 
present Raceiver, and the appointment 
which has been made by the learned Sub- 
ordinate Judge has the support of only 
one of the creditora, Sukhdeo Juga Kishore 
whose claim is only Ra. 6,652-11-0. The 
clients of Mr. A. K. Roy who represent 
between them claims of over two lakhs 
of rapees support the pressnt Receiver. 
So do the clients of Mr. S.S, Bose who 
represent a cliam of Rs. 2,983 and the. ap- 
pellants in Miscellaneous Appeal “Na 177 
of 1928 representing claims of Rs. 23,701 
oppose the new appointment and support 
either the present Receiver or tha other 
candidate, Babu Akhoy Kumar Ghosh. Of 
the remaining creditors sofme appear to 

e * 
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be neutral butone the Maharaja Bahadur 
of Gidhaur, whose claim is Rs. 51,000 
supports jhe present Receiver, There can 
be no doubt, therefore, that as against the 
appointment which has beer made byethe 
Subordinate Judge the great mass of the 
creditors favour the present Receiverand 
in a matter of equitable execution of this 
kind the wishes of the creditors are ent&l- 
- ed to great weight, as they have virtually 
the right of momination. Moreover the 
other ground on which the learned Sub- 
ordinate Judge has removed Babu Ramesh 
Ohandra Sinha, namely, that he is too old 
for the office and is, therefore, incapablé, 
was not a ground which had been taken 
by the creditors. No one had suggested 
that the Receiver should be removed on 
this ground and it should only be for 
proved incapacity that a Receiver who 
has once been appointed should be dis- 
charged. The learned Subordinate Judge 
has accepted ‘the nomination of the Deputy 
Commissioner in this matter and the deter- 
mining factor 
have been that settlement proceedings are 
going on. and that a younger man is 
required. This is'a highly debatable ques- 
tion. The present Receiver who has not 
been shown to be incapable of. represent- 
ing the estate in the settlement proceed- 
ings has along and large experience of 
the estate and this atall events might be 
set off against his more advanced age. 
It seems to methat the learned Subordi- 
nate Judge has not approached the ques- 
tion in the proper way, and in. view of 
the changed attitude of thecreditors and 
their support of the present Receiver, I 
have come to the conclusion that hig order 
should not stand. 
e With regard to*Babu Akhoy Kumar 
Ghosh, he receives the support of only two 
of the creditors representing between them 
claims of about Rs. 1,200. The prineiple 
e upon which the Jearned Government Advo- 
cate has argued the case is applicable so 
far as he is concerned, because this is a 
matter of net appointment. He is not 
the Receiver although he worked under 
Major Agabeg in the affairs of the estate, 
aud clearly so far as heis concerned, there 
isIno ground for interfering with the order 
ofthe learned Sabordinate Judge. 
e With zegard to security, it appears that 
Babi Ramesh Chandra Sinha has already 
iven a general security to the amount of 
Rs, 2,500. I think thatas he is now to 
* have charge of the entire estate, he should 
Sive further security to the satisfaction of 
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the Stibordinate Judge in the amount of 
Rs. 7,300. 

I would, therefore, allow this appeal and 
set aside the order of the Subordinate 
Judge appointing Rai, Sahib Debendra 
Nath Sinha as Receiver of the Rohini 
Ghatwali estate and confirm the appoint- 
ment of Babu Ramesh Chandra Sinha as 
Receiver of the entire estate Except in 
80 far as they have been hereinbefore 
modified, the terms Of the appointment 
will be assettled by the Subordinate Judge 
in the order under appeal'.There will be 
no costs of the- appeal. 

Chatterji, J.—I agree. 

A. . Appeal allowed. 


————— 


PATNA. HIGH COURT. 
Ceiminat Rerseence No. 83 or 1997. 
November 22, 1927, 

. Present:—Mr. Justice Macpherson. 
JOKHI MIAN-—A»PPELLANT 
versus 
MAHMUD DAFADAR AND OTHEZBS— 
RESPONDENTS. 

Criminal Procedure Code (Act Vof 1898), ss. 195 
(1), 426—Penal Code (Act 
21l—Complaint to Magistrate—Report by Police that 
complaint is false—Complaint by Police for prosecu- 
tion of complainant—Legality of proceedings—Com- - 
plaint by Magistrate, necessity of— Prosecution before 
disposal of original complaint, legality of —Complaint 
under ss, 182 and 211, Penal Code—Notice to show 
cause, < 

The petitioner made a complaint to a Magistratc 
of offences falling within the purview of s. 211, 
Penal Oode. The complaint was forwarded by ghe 
Magistrate toa Police Officer. The batter returned, 
the same with a report that it was false and 
malicious, and preferred a complaint against the 
petitioner of an offence under s. 211, Penal Code. 
The Magistrate directed the Police officer to submit 
^ report for prosecution under s. 182, Penal Code, 
and on receipt of the report issued summons to the 
petitioner under s. 182: . 

Held, (1) thaP the Magistrate had no jurisdiction 
te prosecute the petition® either under s. 182 or 
s. 211, Penal Code, onthe complaint of the » Police 
Officer as s. 195 (1) was a bar to his taking cognisance 
of the case exceft on the complaint of the Magistrate 
himself, " 

(2) that it was, at all events, improper, if not illegal, 

eto prosecute the petitioner before the final disposal 
of the complaint made by the petitioner either under 
s. 208, Criminal Procedure Code, or otherwise. 


Tlere is no law which renders it obligatory ona. 


Magistrate, before starting a prosecetion under s. 
182 or s. 211, Penal Code, to allow an opporsynity to 
the person who is to be prosefuted to prove the truth 
of the information or charge*in respect of which it is 
proposed to proseeute him, ^ ° 

* e e 


a 
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Reference made by the Səssions Judge, was finally disposed of under s. 203 of the 


Paraea,in his letter No. 902 Criminal, 
dated the 29th September, 1927. 

JUDGMENT.—This is a reference 
under s, 438 of the Code of Criminal Pro- 
cedure by, the Sessions Judge of Purnea 
recommending that the order of the Sub- 
Divisional Magistrate of Araria dated the 
2itl9 August summoning the petitioner 
Jokhi Mian under s. 182 of the Indian 
Penal Code be set aside. 

The petitiontr filed a complaint before 
the Magistrate who after examining the 
petitioner sent the complaint to the Sub- 
Inspector of Forbesganj for inquiry and 
report, The Sub-Insp&ctor reported the 
case to be maliciously false, recommended 
the prosecution of the petitioner under 
8. 211 of the Indian Penal Ovde, and’ pre- 
ferred a complaint of that offence against 
the petitioner. The petitioner filed a peti- 
tion impugning thereport and praying 
the Magistrate to make a judicial inquiry. 
In anorder of the 3rd August in which 
he recited these facts the Magistrate direct- 
ed the Sub-Inspector to submit a report 


: for prosecution under s. 182 and on the 


24th August on receipt of the “report for 
prosecution " issued summons on the peti- 
tioner under s. 182, | 

Thelearned Sessions Judge rightly points 
out that the alleged false information was 
given to the Sub Divisional Magistrate. 
Though the complaint had been sent to the 
Sub Inspector for inquiry and report, the 
petitioner had actually given him no in- 
formation. Accordingly s. 195 (1) (a) of the 
Code of Oriminal Procedure bars a eom- 
plaint by the Sub-Inspector of an offence 
under s. 182 since he was enot “the public 
s2rvant concerned " or the superior of such 
publig servant to whom the false informa- 
tion. punishable under s. 182 was given. 
If the offence is one under s. 182, no com- 
plaint of. ib could be laid by any person 
except the Sub-Dévisional Magistrate him- 
self. But the complaint was one of house 
trespass, extortion and other offences and 
properly fell under the provigions of s. 211; 
and as it was comtnitted in relation to the 
Court of the Sub-Divisional Magistrate, 
s. 195 (1) (Jis a bar to cognizance being 
taken of it except on the complaint ofthat 
Court, : 

The order under reference is aceordiagly 


* wrong in law and must be set aside, It 


may adso be indicated that, if not illegal, it 
was at all event? improper to prosecute 
the p&titioner before the complaint, in 
respect of which he yas to be prosecuted, 


e ` 


Oode of Oriminal Procedure or otherwise. 
The learned Sessions Judge has, how- 
ever, suggested that before a prosecution 
under s. 182 ors. 211 can be legally started 
the Magistrate must allow an opportunity 
to the person who is to ba prosecuted, to 
rove the truth of the information or 
charge in respect of which it is proposed 
to prosecute him. That, however, is not 
the law, at any rate, in all cases. Thus 
when a complaint is made by a public 


,servant of an offence punishable under 


s. 182 of the Indian Penal Code, the Magis- 
trate is governed only by the rules in 
Ohap. XVI of the Code of Oriminal 
Procedure. Asina complaint made by a 
private person he will normally issue sum- 
mons but in exceptional cases, “fcr raasons 
to be recorded in writing" hemay under: 
s. 202 postpone issue of process and make 
an inquiry or direct a Magisterial or Police 
inquiry or investigation. The position 
would-be the same ifa Police Officer cóm- 
plained, for instance, under s. 211 of the 
Indian Penal Code. Apart from a complaint 
made by a Court under s. 476 (1) of the 
Code of Criminal Procedure, no complaint 
is in any sense invalid merely because the 
person accused has not had an opportunity 
of showing cause against the complaint 
being made. And inthe exceptional case 
mentioned: it ‘is a question of discretion 
whether the Court should hold. a pre- 
liminary inquiry beforé making acomplaint 
in writing to a Magistrate, while the Magia- 
trate on receiving such complaint is under 
s. 476 (2) to proceed exactly as on receiving 
a complaint unders 20d, thatis, normally 
he will summon the accused and à 
exceptional cases he will act under s. 202. 

The object of thé Legislature in enacting 
the new ss. 476, 476-A and 476-B was to 
sweep away the cloud of rulings which 
threatened to smother tHe original enact- 
menf and to lay, down a simplified pro- 
cedure on the lines of the existing pro- 
cedure as to complaints, 

The reference is accepted and the order 
of the Sub-Divisional Magistrate dated 
the 24th August, 1927, is set aside. Ifthe 
Magistrate contemplates proceeding against 
the petitioner under s. 182 orunders, 211 
of the Indian Penal Code, he should firet 
dispose of his complaint and thereafter 
should himself prefer a complaint to a 
Magistrate. | 

A. ` Reference accepted, 
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PATNA HIGH COURT. 
^ LBTTARS PATENT APPEAL No. 22 or 1927. 
g * December 4, 1998, 
- + Present :—8ir Oourtney-Terrell, Kr., 
| Ohief Justice, and Justice Sir 
j Jwala Prasad, Kr. 
"NASIRUDDIN AND ANOTHER—A PPELLANTS 
(c versus 
*. : DEOKALI AND oTRE48—RESPONBENTS. 
Easements Act (V of 1882), ss. 8, 15—Easement of 
access for particular purpose—Old way blocked and 
new way opened —Interruption of easement—Mere user 


—Presumption— Permanent tenure-holder—Right to 
create easement. : . 
; An easement which isnot a specific right of way 
limited to a particular track but a mere right of 
transit through a strip of land for a particular 
purpose is not interrupted by the faet that the par- 
ticular path left by the owner of the servient, 


tenement is blocked and another path is opened. * [p. 
885, col. 1.] 


,In India mere long user does not give rise to a 
presumption that such user is of right as in England 
and whether or not long user creates the presumption 
that its beginning was founded ona claim of right 
wil depend upon the locality, the'customs of the 
people, and it may be, the relationship between the 
respective owners of the dominant and servient 
tenements. [p. 885, col. 2.] 


85, col. 2. : 
: Shaikh Khoda Buksh v, Shaikh Tajuddin (1), fol- 
lowed. 


, Obiter.—Permanent tenure-holders can create. and 
acquire easements, [p. 886, col. 1.] ; 


Letters Patent appeal against the judg- 
ment of Mr. Justice Ross, dated the 5th 
July, 1927. 

Mr. B. C. De, for the Appellants, 

Messrs. Sambhu Saran and S, N. Roy, for 
the Respondents. 


. . JUDGMENT, 
- Courtney-Terrell, C. J.—The facts 
öf this case are simple. The plaintiffs own 
& plot of land No. 157 on the west eside 
of and adjoining the Mangal’ Bazar road. 
A part of this .plot is occupied by their 
house-andastrip along the Southern edge 
has been left waste save that a well has 
been sunk inthe middle. By means of this. 
grip it is possible to pass from the road 
to the rear of house occupied by the. de- 
fendant which does not adjoin the road 
but is situated «at some distance further 
to the West. At the Western end of the 
strip isa well belonging to .the plaintiff 
and the door in it through whieh one must 
pass in-ordér to go from the strip to 
the land at the rear of the defendant's. 
house. The two plots of land are owned 
by, tife Municipality and the plaint- 
iffs and .the ‘defendant 


8re  perma- 
nent tenure-holders as were at all material 
- times their predecessors-in-title. By the 


year 1900 ‘the defendant's predecessor had 
established a privy, at the rear ofhis house 
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andit was cleared by the: Munieipal meth- 
rani who passed from the Mangal Bazar 
toad over the strip of land to the South 
of the ‘plaintiffs’ house, North of the well 
The 
methrani has taken this course ,since the 
year 1900 and the defendant claims to have 
acquired by prescription since .that time 
an easement over. the plaintiffs’ land® by 
which he has the right te have his privy 
cleared by this route. . 

The plaintiffs raised three*main conten- 
tions: (a) that there was an interruption 
in the enjoyment òf the alleged easement 
by which the period of prescription was. 
broken; (b) they alleged that no easement 
was in any case acqtiired and that the 
defendant had not established that his 
exercise thereof was of right but that it 
was merely permissive and (c) that the 
relation of adjoining permanent ' tenure- 
holders is such that in law one cannot 
acquire an easement over the land of the 
other. 

Ross, J., has decided this case on the 
first ground holding that the interruption 
alleged by the plaintiffs was sufficient to 
break the period of prescription. The facts 
relevent to this issue are as follows: 

In April, 1920, at a date which preceded 
the expiry of 20 years from the date when 
the method of clearange may for the. pur- 
poses of this case be taken to have begun, 
the plaintiffs closed and locked the door 
in their wall. The defendant desiring to 
have his privy cleared by the way used 
for nearly 19 years requested the Municipal 
Authorities who are defendants No. 2 to 
break a hole through the wall afew paces 
south from the deor. This defengant No. 2 
didand their methrani continued to pass 
over the strip but left it not by the „door 
but by the passage newly opened in the 
wall and in order to approach this passage 
passed South of the well instead of North of it 
asformerly. The plaintiffs in September 1922 
commenced proceedingg against defendant 
No. 1 and against defendant No. 2 claiming 
an injunetion against each and damage. 

"The learned" Judge from whose decision 
this appeal is preferred has éaken the 
wew that the easement, if any, claimed 
by the defendant was a right of way along" 
the Strip to the North of the well and 
through the door way and that:as the 
door way has been closed since April, 1920, : 
and the methrani has thereafter been eom- ° 
pelled to pass South of the*well towards the 
breach in the wall made by the Muni- 
cipality the way followed by the defendant . 

" e 
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* sinc then is-no longer the same way 
ashad originally followed and that there 
was an effectual interruption. In my opin- 
ion, and with the greatest deferenceto the 
learned Judge, this view is not correct. 
The easement exercised was merely one of 
access from the road, over the strip of land, 


: to the ‘defendaat’s land and for a limited 
. and specia] purpose and ifan alternative 
path from the road .over this land to the 
defendant's land had been provided by 
the plaintiffs the defendant would have 
had ‘no grievance and could not have 
claimed to pass along any specified track 
or to have emerged by any specific door or. 
passage; in other words the easement, if 
any, claimed and exercised contánuously 
is not 4 specific right of way limited toa 
‘particular track but a mere right of transit 
for-a specifié purpose. It is a dfscon- 
tinuous non-apparent positive easement 
and there is nothing in its nature which 
limits it to a particular path. This being 
80 the fact that a partieular path left by 
the owner of the servient tenement 
for the exercise of the easement was 
blocked in April, 1920; but another path 
was opéned in August and has since been 
used does not constitute an interruption of 
the easement. : 

The second point was not decided by 
the learnad Judge inasmuch as its con- 
sideration was unnegessary in view of his 
decision on'the first point. In English 
Law the excercise ofa right of way and 
similar positive easements for a 
prolonged period gives rise to the presump- 
tion that such exercise was “of right,” 
that is tosay,it is presumed that the right 
of passage was exercised without any 
permission, express or implied, on the part 
of the owner of the servient tenement. 
This js because social conditions and the 
nature of landed property in England are 
such that landowners are particularly 
jealous qf their exclusive right and the 
familiar appearamce of the notice boards 
to be seen in England bearing the inscrig- 
tion ‘‘trespassers will be prosecuted” is an 
indfeation of the views held by the owners 
of property. Accordingly,” it is to be 
presumed that if the owner of the* domi- 
nant tengnfent has for a long period passed, 
over the servient ` tenement that he did it 
from the beginning witha claim of right, 
for it is unlikely that if he had notsugha 
right that the owner of the seryient wne- 


ment,would have allowed him to pass, In: 


India, however, arf it may be in other coun- 
ties "Where such viéwsof the: exclusiveness 
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of landed property do not prevail & mere 
period of long user will not give rise to the 
presumption. It is customaiy for the 
"owner of a piece of waste land not to raise 
amy objection to the passage of strangers 
over such land. It was pointed out by 
the Oaleutta’ High Court in the leading 
ease of Shaikh Khoda Buksh v. Shaikli 
Tajuddin (1) that in 
mere long user gives rise to no such 
presumption as is to be inferred in. Eng- 
land that whether or not long user creates 
the presumption that its beginning waa 
founded en a claim of right will depend 
*upen the locality, the customs of the people, 
and it may be, the relationship between 
the respective owners of the dominant and 
servient tenements. 

It follows, therefore, that he who claims 
such aright by reason of long user must 
plead and establish as a fact that he has 
exercised his user undera claim of right. 
If he so pleads itis for the defendant to 
rebut the plea by establishing that the. 
user was in fact by express permission. 
In this case the plaintiffs have contended 
that the circumstances are such that the 
mere long user does not give rise to the, 
presumption, and, in the second place, 
they have contended that the user was in 
fact permissive. No express permission’ 
appears to have been proved on the part 
of the plaintiffs to the passage of tha 
methrant but the learned Subordinate 
Judge has found that the general circum- 
stances and the relationship between the 
defendant's predecessor and the family of 
the plaintiffs are, such that such pre- 
sumption ought to be finferred. One 
of the daughters of the defendant's 
predecessor was married to, a member qf 


the plaintiffs’ family. * The privies of both . 


houses were served from the Mangal Bazar 
road by way of thestrip of land and having 
regard to the conditions of Indian family 
relationship the learned Sitbordinate J udge * 
considered it probable that. the plaintiffs 
would not have raised any objection, and 
indeed would have consented to’ the 
clearance of the defendant's privy by means 
ofthat passage. In my view the view of 
the lgarned Subordinate Judge was right 
and since the defendant has neither plead- 
ed nor proved that the clearance of his, 
privy by way of the plaintiffs’ land was 
done throughout the 
under a claim of right and since .the- 


such circumstanées * 


period of 20 years - 


circumstances | of Indian life do not . 
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give rise to the presumption of a claim 
ofright by merelong user the defendant 
has failed jo establish the acquisition by 
prescription of the easement claimed by- 
him. It is for this reason that in my view 
the appeal from the decisionof the learned 
= bording Judge should be- dismiss- 
ed. 

Having regard to my opinion on the 
second point it is unnecessary to decide 
the third point which, however, is one of 
great interest. I would venture, however, 
to indicate my view which is that the 
nature of a permanent tenure is such that 
it permits of the creation of easements.* 
As I understand it, the real reason why in 
English Law it has been held that easements 
can only be acquired for, and on behalf of, 
the actual owners of the land is that an 
easement being in its nature perpetual 
and attached to the land it cannot be 
acquired by one who has a mere temporary | 
interest therein. It must be remembered, 
however, that a tenantin fee simple is not 
an absolute owner of the land which, in 
law isthe property of the king but since 
the tenant in fee simple has a permanent 
interest he could create or acquire an 


‘easement, The permanency enjoyed by a 


permanent  tenure-holder in-Indian Law 
should permit of similar reasoning. This 
is, however, a mere indication of opinion 
for what it may be worth, and itis unneces- 
sary to pronounce any formal decision. 
In my opinion this appeal should be 
dismissed with costs, 

Jwala Prasad, J.—I agree. 

A. Appeal dismissed. 


PATNA HIGH COURT. 
First CIVIL APPEAL No. 188 ôr 1926. 
Jantary 10, 1929. 4 
Tesent:—Mr. Justice Das and 
Mr. Justice Adami. 
HITENDRA NARAYAN SINGH 
AND OTBERS—PLAINTIFF8— APPELLAN1 S 
versus 
SUKHDEB PRASAD JHA AND OPHERS 
—DsrENDANTS — RESPONDENTS. 
a Civil. Procedure Code (Act V of 1908), O. XXXII, 
v. A (f)e-Áppointment of officer of Court as guardian 
ad litem, validity of—Failure of guardian to appear 
—Absence of valid defence—Validity of decree— 
Hindu Law—Alienation—After-born son—Right to 
question alienation by father—Want of necessity for 
minor portion, effect of. ; 
Under O. XXXTI, 1.4 (4), Civil Proeedure Code, 
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. e, 

aa it stood before its amendment in 1937 & Oourt: 
could appoint an officer of the Court as the guardian 
ad litem of a minor only if there wes no other person 
fit and willing to actas guardian. But appointment 
of an officer of the Court as a guardéan ad litem 
without making an enquiry as to whether there 
were Such persons cannot be held to benulland void 
merely because there was no such enquiry. lp. 
888, col. 1] . 

It isthe duty of a guardian ad litem of a minor 
to appear in Courtand take part in the litigation 
buta decree against a minor passede iù the algsence 
of the guardian can be vacated on the ground of 
negligence of the guardian enly if the Court is 
satisfied that there was a valid defence which the 
guardian could properly have taken [p 888, cdl 2.] 

Under the Hindu Law a son cannot object to aliena- 
tions made by his father before he was born or be- 
gotten. [ibid.] 

Quere: Whether jhe mere fact that there was 
another sgn in existenge at the time of the alienation 
would entitle a son born, subsequently but befere 
the death of the elder son to question such aliena- 
tion. [p. 889, col. 1] 

In th® case of an alienation by the father or manager 
under the Hindu Law where enquiry is made and it 
is established that there is valid necessity in respect 
of a very large portion of the money raised there 
is a presumption that the portion not accounted for 
has been spent for proper purposes and for the 
benefit of the family. This presumption is applicable 
not only tothe oase of sales but also to mortgages. 
[p. 889, col. 2; p. 290, col. 1.] 

Sri Krishn Das v. Nathu Ram (3), applied. 

Appeal against a decision of the Addi- 


tional Subordinate Judge, Bhagalpur, 
dated the 3ist July, 1926. 
Messrs. Hasan Imam, Mehdi Imam. 


Sambhu Saran and Chandreshwar Prasad 
Sinha, for the Anpellants. 

Messrs. Ram Kishun Jha, A. C. Roy and 

Brij Kishore Prasad, for the Respondents. 
JUDGMENT. 

Das, J.—In this suit the plaintiffs who 
are the minor sons of one Jogendra 
Narain Singh claim to set aside a decree 
passed in Suit No. 518 of 1917 and the 
sale held in pursuance of that decree, 
The learned Subordinate Judge has dis- 
missed the suit and the plaintiffs appeal to 
this Court. 

On the 24th November, 1904, Jogendra 
Narain Singh and his minor son Bradhendra 
Narain Singh execitted a mortgage- 
bgnd in favour of Gunalal Jha represented 
in this action by defendants first party to 
secure an advance of Rs, 6,400 madé by 
the latter to the former It appears that 
there Was a decree against Jogendra Narain 
Singh and the joint family properties were 
advertised for sale; and it is admitted that 
as much as Rs. 5,672-10-0 out of Rs. 6,400 
wen, to satisfy the judgment-creditor of 
Jogendra Narain Singh. There is no 
evidence in this case as to whether 
Rs. 637-6-0 the balance f the money bor- 
rowed was applied for a pecessary 


. balancg ofthe money was 


* journment qf the case. 
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purpose ofthe family. So far as the mort- 
gage-bond is concerned, itis recited that 
‘we, .that is to say, the  mortgagors 
“ therefore,” borrowed on interest Rs. 6,400, 
half of which is rypees.three thousand and 
two hundred from the said Mahajans in 
cash and paid the said decree, spent the 
balance on our other necessary expenses and 
executed this mortgage-bond on the fol- 
lowint conditions". ~ 

Thereis, therefote, a recital that the 
borrowed for 
a necessary pufpose; butthereis no evi- 
dence in the present litigation that it was 
80 applied. : ! 

On the22nd August, 1907, a suit being 
Suit No. 518 of 1917, was instituted*by the 
defendants first party "to -enforce the mort- 
gage-bond of the 24th November, 1904, 
The suit was instituted against Jogendra 


. Narain Singh ad three of his minor sons, 


Hitendra ‘Narain, Hemendra Narain and 
Girindra Narain. Now defendants Nos. 2, 


3 and 4inthe litigation of 1917 are the - 


plaintiffs Nos, 1, 2 and 3 in the present 
litigation. Plaintiff No. 4 of the present 
litigation was not born at the date of the 
litigation .of 1917. As I have said, the 
suit was instituted on the 22nd August, 
1917. The Oourt passed an order that 


notice should be issued tothe minor de-. 


. fendants and proposed guardian fixing 
24th September, 1917, for appointment of 
guardian ad litem. On the 24th Septem- 
ber, 1917, the following order is recorded in 
the order- sheet: 

“Notice served. Proposed guardian does 
not appear to show his willingness to act 
as guardian ad litem. Lat Maulavi Abdul 
Hamid Pleaderbe appointed guardian ad 

, litem of tha minor -defefidants. Amend 
plaint and issue summons to all the de- 
fendants fixing the 13th November, 1917, 
for settlement of issue. Plaintiff to de- 
posit Rs.75 towards the guardian's fees 
within three days. The guardian will go to 
the minor's place t take instructions, 

. Maulavi Abdul Hemid was thereupon 
appointed a guardian ad litem, and it ap- 
pear§ that he filed a writtengtatement, on 
behalf of the minof defendants on the 15th 
January, 1948. The written statement on 
behalf of defendant No. 1, thatisto saye 
Jogendra Narain Singh, was filed onthe’ 
21st January, 1918, On the 12th September, 
1918, Jogendra Narain applied foread- 
the It appears ‘hat 
he had applied. for time on previous 
occasions and the, Oourt was unwilling to 
grant fupther time on the 12th Septem- 
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ber, 1918. It was alleged on his behalf 
that the defendant had missed the train 
with his witnesses and that adfournment 
was necessary to enable them to come to 
Oort. The Court was willing to grant 
one day's time and asked the Pleader if 
he eould be ready the next day. The 
Pleader informed the Court thathe could 
not be ready, In these circumstances the 
Court recorded the following order:— 

“Tf really the defendant missed the 
train he should come with witnesses by 
the next. possible train especially when 
the suitis one year old. On the other 
hand, one of the plaintiffs swears to an 
affidavit that he saw the defendant No.1 
in this town yesterday inthe after-noon. 
Apaft from this affidavit there is not 
sufficient ground for the grantof au ad- 
journment. He should not have been so 
careless in bringing witnesses. In the cir- 
cumstances, Ireject the application for 
time as frivolous,” 

I may add that no witness was sum- 
moned by the defendant. Thereupon the 
defendant's Pleader retired from the case 
and the defendants being absent the 
Court gave the plaintiff a decree on the 
evidence of two witnesses examined on 
his behalf, namely, Babuji and Mahesh. 
Thereafter Jogendra Narain made an 
attempt to have the ex parte decree set, 
aside under the provisions of O. IX, r. 13. 
That application failed because Jogendra 
Narain did not appear to press the applica- 
tion en the date fixed for it. : 

The ex parte decree was passed, as I 
havesaid, onthe 12th September, 1918. 
The final decree was passed on the Ist 
September, 1920. Thereafter the defend- 
ants first party took,the necessary steps 
to execute the dgcree and in due course 
the mortgaged properties were put up for 
sale and were purchased by different per- 
Sons who are substantially represented in, 
this litigation. : 

The main pointe taken by the plaintiffs 
in this litigation are (1)thatthey were not 
properly repesented in the litigation; and ` 
(2) that there was gross negligence on 
the part of their guardian ad litem. Now 
so faw as the first point is concerned, 
the argument rests on the provisions of 
O. XXII, r. 4 (3) and (4) of the Coda 
which provides asfollows:— . S 

*(3) No person shall without his consent 
be appointed guardian for the suit, 

(4) Where there is no other person fit - 
and willing to act as guardian for the 
suit, the Oeurt may appoint any of its 

e d * 
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Officers to be such guardian,. and may 
direct.that the costs to be incurred’ by 
such offieer in the performance of his 
duties as such guardian shall be borne 
either by. the parties or by any ong or 
more of the parties to the suit, or out 
of any fund in, Court in which the 
minor is interested, and may give direc- 
tions for the re-payment or allowance ef 
such costs as justice and the circum- 
stances ef the case may require.” 


Now, the order-sheet shows that Maulavi 
Abdul Hamid was appointed as guardian 
ad litem on the 24th September, 1917, when 
the Oourt found that the proposed 
guardian did not appear before it to show 
his willingness to act as guardian ad litem. 
Mr. Hasan Imam contends that it -wa not 
right for the Court to appoint any of its 
officers to be the guardian of the minors 
unless it were satisfied that there was no 
other person fit and willing to act as 
guardian for the suit. J agree that under 
the section as it stood before its amend- 
ment in 1927 it was necessary for the 
Court io bave some evidence that there 
was no other person fit and willing to 
act as guardian for the suit before it 
could appoint any of its officers to be 
such guardian, There is no evidence in 
this case that the Court enquired into 
the question whether there was any other 
person fit and willing to act as guardian 
in the suit. There was undoubtedly an 
irregularity in appointing an officer of the 
Oourt to be the guardian ofthe minors 
without such enquiry as is contemplated 
under O. XXXII, r. 4 (4); but, in my 
opinion, it is impossible&ito contend that 
because there was no such inquiry by 
the Court, ebhe appeintment itself was 
null and void and that in the circumstances 
the. minors were not properly represented 
in the suit, 


e It was then oontended that there was 
gross megligence on the part ofe the 
guardian ad litem in not contesting the 
plaintifs’ suit. °It is true that though 
there was a guardian ad litem, he did 
not appearin the suit with the result 
that the case was heard in the absence of 
the guardian ad litem. I certainly think 
thatitis not proper for a guardian ad 
litem mot to take any part in the litigation. 
It was his clear dutyto take instructions 
from those who were ina position to give 
him instructions and to give such assist- 
' ance tothe Courtas was*in his power. It 
was, in my Opinion, improper for the 


. . 
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guardian ad litem not to have been present 
in Court when the case was heard ex 
parte, It was possible. at any rate for 
him to cross-examine the witnesses examined 
on behalf of the plaintiff and then to 
leave the case of the minors in the hands 
of the Court; but in this case the guardian 
ad litem did not appear to take any part 
inthe litigation. The order-gheet shows 
that the guardian was dirécted to®go to 
ihe minors’ place to. take instructions. 
There is, however, no evidence in the 
record one way or the other whether the 
guardian did goto the minors’ place to 
take instructions; but before, acceding to 
the argument whether there was such neg- 
ligenca on the part of the guardian ad 
litem as would entitle the minors toa 
decree vacating the decree already passed 
against them, I must be satisfied that there 
wasa defence available to the minor de- 
fendants which could properly be taken 
inthe mortgage suit. I quite realise that 
it is considered good tactics in this ccuntry 
for anatural guardian to refuse nomina- 
tion to act asthe guardian ad litem so as 
to make it possible to urge afterwards that 
the minor was not properly represented in 
the litigation; but it serves no useful 
purpose beyond prolonging the litigation 
and involving useless expenditure of 
money. ' 

Now, I propose tp consider whether 
there. was any defence available to the 
minors in the mortgage action. It is con- 
tended before us thatit was open to the 
minors to contend first that there was no 
legal necessity to support the transaction 
ofthe 24th November, 1904,at any rate 
as regards the sum of Rs. 637-6-0 bor- 
rowed on that date; and secondly, that the 
account upon which the plaintiffs in the 
mortgage action were suing was,not a 
correct account and that what was due 
tothe plaintiffs in that action was not 
Re. 19,767 but a considerably less sum of 
mousey. Now so far as the first point is 
concerned, I have graye doubt whether it 
is open to the plaintiffs in this action to 
to take a point of this nature. Now 
none ofthe plaintiffs ine this action was 
in existence at thedate of thee mortgage- 
bond in suit. This is not disputed, I 
understood that it was settled law that a’ 
son cannot object to alienations validly 
madg byhis father before he was born 
or begotten, because 
birth obtain an interest in property which 
wasthen existing in Ms ancestor. “See 
Bholanath Khettry v. Kartick Kissen’ Das 


he could only by: 


n 
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Ehettry (1). 
that there was one son undoubtedly in ex- 
istence at the date of the transaction now 
challenged, , namely, “Bradhendra Narain 
Singh, and that as someof the plaintiffs 
were born before the death of Bradhendra, 
it is open to the , plaintiffs to raise a 
question of legal necessity; and the case 
of Dhup Kuar v. Balbir Sahai (2) was 
relied , upon.” -As at present advised, I 
‘am prepared to accede to the -doctrine as 
laid down in that . ‘case; but I donot pro- 
“pose to«express eny opinion .either one 
way orthe other so, far as the first point 
is concerned, for I am satisfied that there 
isno reliable evidence that any ofthe 
‘present plaintiffs was in ,existence at the 
date of thedeath of Braghendra. Mr. Hasan 
‘Imam -relies upon the evidence of Jai- 
krishna Sahay for this purpose. : 
* * -x* * occ ok 

Ib follows, therefore, that the evidence 
of Jaikrishna cannot be relied on for 
establishing that Bhola Babu was actually 
living at the date when Hitendra was born. 
In my opinion, therefore, it is not open to 
the plaintiffsin this litigation, asit was 
not open tothem in the mortgage action, 
toraisé a question of legal necessity. 

But assuming that the question is avail- 
able to them, now what is the position? Out 
ofthe sum of Rs. 6,400 raised by Jogendra 
Narain on-the 24th November, 1904, as much 
as Ra. 5,762-10-0 went to'satisfy the claim of 
a judgment- creditor. It is not disputed 
that the mortgage transaction was per- 
{fectly good so faras Rs. 5,762-10-0 is con- 
cerned. There remains a balance of 
Rs. 637-6 0 and I am willing to assume 
for the purpose of this argument that there 
is nọ evidence of legal necessity, so far as 
this sum is toncerned. Thè short point 
is whether the present plaintiffs, who were 
the defendants in the mortgage action, cculd 
raise the question of legal necessity in re- 
gard to this insignificant sum of Rs. 637-6 0 


and I am of* opinion, that the case attracts. 
laid down by 


itself the doctrine as 
their Lordships of the *Judicial Committee 
in Sri Krishn Das v. Nathu Ram (3). It 
is quite true that the case before their 
Lordships was one of sale; but as I 
shall presentl¥ show the case of a mort- 

age stands exactly on ae same a 

~ (1)-34 0. 372; 11 O. W:N. 4 

(2) 64 Ind. Cas. 885; 44 A. 190; 19 A. L. J. 978; 4. 
I. R. 1922 A1L.342 

. (3) 100 Ind. Du 130; 8 P.L. T. 210; 25 A. 13. . 
80; A. I. R. 1927 P. C. 37; (1927) M. W. N.° 89; 38 ir. 
L.T. 48;.$ O. W.N. 184: 31 O. W. N.462; 54 T. A. 79; 
49 A.149; 29 Bom. Li: Rows; 45 0. L. J. 386; 59 M. 
SE O E Q.). 
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88 & case of sale. In. that case the father 
of a joint Hindu family sold some ancestral 
property forthe sum of Rs. 3,500 and 
applied Rs. 3,000 to discharging binding 
family debts. There was no evidence one 
way'orthe other as to the remaining sum 
of Rs. 500. Thereupon the sons sued to 
set aside the alienation; and the Allaha- 
bad High Court held that the criterion for 
deciding whether such a sale should be 
upheld was whether the portion of sale- 
proceeds not spent for legal necessity was 
so smallas might be left out.of account 
and inthe view that Rs 500 in that case 
was not such atrifling sum,.made a decree 
setting aside the sale on condition that 
the plaintiffs paid the purchasers the 
sum of Rs, 3,000 proved to have been spent 
for légal necessity. Their Lordships of 
the Judicial Committee held that that was 
nota proper way of deciding the case 
and in delivering the judgment of the 
Board Lord Salvesen said as followa:— 

"It would rather appear that in any 
case where the sale has been held to be 
justified, but there is no evidence as to 
the application of a portion .of the con- 
sideration, a presumption arises that it has 
been expended for proper purposes, and 
for the benefit of the family. This is 
in line with the series of decisions already 
referred to, in which it was held that, where 
the purchaser acts in good faith and after 
due inquiry, and is able to show that the 
sale itself was justified by legal necessity, 
he is under no obligation to enquire into 
the application of any surplus and is, there- 
fore, not bound to make repayment ofsuch 
surplus to the members of ‘thefamily chal- 
lenging,the sale.” 

It was contended that though the doctrine 
may properly apply inthe cage,of a sale, 
it is inapplicable to the case of a mort- 
gage. That the argument is erroneous 
will be perfectly clear when it is realised 
that the basis of the decision of the 
Judicial Committee was “the cage of 
Hunoomanpersad .Panday v.. Babooee 
Munraj Koomweree (4) whichavas a case of 
mortgage and not a case of sale. The 
starting point of the whole inquiry in 
the view of their Lordships of the Judicial 
Oommiétee was the case to which | have 


already referred, where their Lordships of 


the Judicial Committee laid down the law A 
as follows: 4 

“The power of a manager for an infant 
heir to charge ancestral estate by loan or 


(4) 6 M. I. A. 393; 18"W. R. 81n; Sevestre 253n; 2 
Suth, P. O. J. 29; 1 Sar, P. O., J. 552; 19 E, R. 147. 
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mortgage, is, by the Hindu Law, a limited 
and qualified power, which can only be 
exercised rightly by the manager ina case 
of need orforthe benefit of the estate. 
SE The actual pressure one the 
estate, the danger to be averted, or the 
benefit to be conferred, in the particular 
instance, are the criteria to be regarded.... 
...A lender, however, in such circumstantes, 
is bound to inquire into the necessities of 
the loan,and to satisfy himselfas well as he 
ean with reference to the parties with whom 
he is dealing, that the manager is acting 
in the partieular instance for the benefit of 
the estate. If he does inquire, and atts 
honestly, the real existence of an alleged 
and reasonably. credited necessity is not 
a condition precedent to the validity of 

` his charge, which renders him bound to 
see to the application of the money.” 

Now as I have said, this wasa proposi- 
tion established ina case of mortgage 
and their Lordshipsof the Judicial Com- 
mittee had no hesitation in applying it to 
a case of sale and drawing from it the 
further inferenee that where inquiry is 

` made anditis established that there isa 
valid necessity in respect ofa very large 
portion of the money raised, there isa 
presumption that that portion not account- 
ed for has been spent for proper purposes 
and for the benefit of the family. In my 
opinion, therefore, the question of legal 
necessity in view of the circumstances of 
thecese could not possibly have arisen in 
the mortgage action. 

There only remains the 
the account given in the plaint was wholly 
erroneous and that the guardian ad litem 
should have been careful to bring'all the 
errors to the noticeof the Court. 

* [His Lofddhip Held on the facts that 
no point could betakén in the mortgage 
action in regard to the accounts and 
concluded as follows:—] . 

In my opinion this suit is a frivolous one 
and the learned Subordinate Judge was 


right in dismjssing it. ' I must dismiss this. 


appeal with costs. 
Adami, J.—I agree. 
A, Appeal dismissed, 
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PATNA HIGE COURT. 
CIVIL APPEAL No. 875 or 1926. 
January 18, 1929. 


Present :—Sir Courtney-TerreTl, Krt., Chief 


Justice, and Justice Sir Jwala Prasad Kr. 
SURYA MULL MARWARI AND OTHEBS— 
DEFENDANTS—APPELLENTS 


versus 
DWARKA PRASAD MARWARI 
AND ANOTHER—PLAINTIFF AND DsergMpANT— 
RESPONDENTS. 

Benami transaction—Transfer to defraud creditors 
— Fraud not carried into effect—Suit to set aside trans- 
fer—Trusts Act (II of 1882), s. 8h—Constructive trust. 

A transfer ish is merely colourable and made 
with the intention of defrauding creditors can be 
set aside by the transferrer at any time before the 
fraud gis actually carried into effect, though if the 
fraudulent intention has succeeded th® Courts will 
not assist either ' party claiming under such & 
transaction. [p. 892, col. 2; p. 893, col. 1.] 

Jadu Nath Poddar v. Rup Lal” Poddar (1), 
Yaramati Kishnayya v. Chundru Papayya (7) and 
Ahmed Husain v. Ghulam Ali Ashgar-(8), followed. 


Appeal from a decree of the Addi- 
tional Sub-Judge, Bhagalpur, dated the 
23rd December, 1925. 

Messrs. Khurshed Husnain and K, P. 
Sukul, for the Appellants. 


Messrs. A.B. Mukherji, Bindeshwari 


Prasad and B. B. Mukherji, for the Responda . 


ents. 
JUDGMENT, | 
. dawala Prasad, J.—This‘is an appéal 
by defendants Ist party Nos.1 to 5, defendant 
No. 1 being the father of defendants Nos. 2 
to 5. Defendant No. 6 Sheochand Rai 
Marwariis defendant 2nd party. On 5th 
August, 1921, the plaintiff executed a kabala 
or sale-deed purporting to sell eight items 
of properties described in the plaint to 
defendant No. 1, Surya iMull Marwari, and 
defendant No» 6 Sheochand Rai Marwari 
and put them in possession thereof. On 17th 
September, 1923, the plaintiff instituted the 
present Suit No.83 of 1923 in the first Court 
of the Munsif of Bhagalpur, -for a declara- 
tion that thesale-deed in question was a mere 
farzi transaction executed for fear of 
creditors under the advice of his well- 
wishers and no consideration had passed 
and the defendants were merely fa''zidars 
or name-lenders having no title to the pro- 
perttes in question. The defendants were 
pro- 
pertes with a view to shield the fdrei 
nature of the transaction. They- were 
mgking collections merely as eommission 
agents on behalf of the plajntiff, whereas 
the money collected was actually received 
by the plaintiff. The*plaintiff states that 
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| | . 
any necessity to  keóp tha pfoperties 
benami in the names of the defendants he 
wanted the latter to execute a deed of 
release in regpect of the properties in his 
favour. Defendant No. 6, 2ad party, 
executed a deed of release on 16th Novem- 
ber, 1922, in respect of half of the properties 
but defendants Ist party refused to do so 
and prevented him from making collec- 
tions ang taking khas possession of the pro- 
perties The plaintiff, therefore, seeks to 
recover khas possession of the properties 
und Rs, 417.3 6, the collection money, and 
also meshe profits. 

Defendant No. 1 resisted thre “claim of the 
plaintiff denying that, the sale transaction 
was benami and asserting that the sale-deed 
was executed for a_.consideration of 
Rs. 1,975; defendant No. 1 having paid 
Rs. 957-8-0 hishalf share therein and the 
other half having beenspaid by the defend- 
ants 2nd party and that both thedefend- 
ants came into possession of the properties 
in dispute on their own behalf and in their 
own right, and appropriated the inoome to 
themselves. He impugned the deed of 
release, dated 16th November, 1922, execut- 
ed by defendant 2nd party in favour -of the 
pact a8 being collusive and as having 


"been executed for consideration received 


and bargain made by the plaintiff. The 
other defendants including defendant 2nd 
party filed separate written statements 
supporting that of defendant No. 1. Defend- 
ant 2nd party while supporting the written 
statement of defendant No. 1 added that 
the deed of release of 16th November, 1922, 
was executed by him for consideration and 
he released half the share in the properties 
purchased by him after receiving Rs. 650 
from the plaintiff, . 

Ihe Munsif ‘dismissed the suit holding 
that the kabala was not a farzi transaction. 
On appeal the Additional Subordinate 
Judge by his decision dated 23rd Decem- 
ber, 1925, reversed the decision of the 


.Munsif, holding that the kabala was a farzi 


transaction and gave a decree in"favour of 
the plaintiff. Defendants 1st party have 
come upto this Court in second appeal and 
impugn the finding arxived at bythe Court 
below. The question is whether the kabala, 
as 8, matter ok fact, was executed for con- 
sideration of was merely a farzi trans- 
action. The Court below has found tha? 
the defendant Ist party is a close neighbour 
of the plaintiff, both having shops clos 
to each other afid upon the evidences on the 
record they had common dealings with 
each other for some time before the trans- 


SURYA MULL Y. DWARKA PRASAD, 


891 


action in question and that the defendant 
2nd party, though not a neighbour, had 
several kinds of karbar or dealings with the 
plaintiff and had only shortly before accom- 
modated the plaintiff by reconveying to 
him 82 certain property worth Rs, 20,000 
which he had purchased at a revenue aale. 
Therefore, the Court below holds that 
defendants lst and 2nd parties were the 
suitable persons in whose names a farzi 
document was likely to be executed if the 
plaintiff chose to do so. The Court below 
holds that no consideration passed. The 
kabala states that the money was borrowed 
to «neet necessary expenses. What those 
necessary expenses were are not stated in 
the deed. The respondents attempted to 
prove by oral evidence that the necessity 
was tliat the plaintiff wanted to makea 
gift of lump sum of money to his sister who 
had lost her husband about the time and 
that he had to pay some money to a 
certain creditor. The Court below does not 
accept this evidence and saysthat the 
story about the gift to the sister is absurd 
and that the necessity to pay the creditor 
hasnot been corroborated by any indepen- 
dent evidence, ' 

Accordingly, the Oourt below finds that 
there was no realnecessity for thesale, It 
accepted the evidence adduced by the 
plaintiff that no consideration passed and 
the transaction was a farzi one. It also 
held that the property was of much higher 
value than what is stated in the kabala 
which supports the view that it was nota 
real transaction, and further that the 
defendants had not sufficient money at the 
time to purchase the properties in ques- 
tion. The learned Subordinate Judge also 
held that the plaintiff enjoyed the income 
of the properties even after the éxecution 
of the kabala and that the defendants were. 
ostensibly in charge of the collection as 
agents of the, plaintiffs. He also accepted 
the plaintiff's case that defendant 2nd party 
executed,the deed of release in respect of 
half cf the porpertits in question. The 
"findings arrived at by the Cotrt below are 
findings of fact and the final conclusion 
raised by the Oourt below that the trans- 
action was a farzi one which passed ‘no title 
to the defendants and that the defendants 
Were merely trustees in respect of the pro- 
perti-s for the plaintiff, is aconclusion eof 
fact and cannot ba re opened in * second 
appeal, The learned Advocate on behalf of 
the defendants-appellants has not been 
able to show that &he findings arrived at 
by the Oourt below are vitiated on any 


3$ 
892 


legal .principle. - Therefore, it must be 
accepted- as. conclusive that the plaintiff 
has & subaisting title- in the properties in 
disput@and has been in possession thereof 
and is entitled to recover possession from 
the defendants. e 

The argument of the learned Advocate, 
however, has been that, although the 
defendants have no title of their own in the 
properties in dispute and are in possession 
of the same as trustees for the plaintiff, 
they ar entitled to resist the elaim of the 
plaintiff to recover possession ofthe same, 
because the object with which the farzi 
deed was executed was fraudulent ang ne 
Court of Justice will help the plaintiff in 
relieving himself from a fraudulent trans- 
action like the onein question. In other 
words, the learned Advocate says that the 
plaintiff is out of Court, is entitled to no 
relief and his suit must be dismissed. 
This contention is founded upon the state- 
ment made in the plaintthat the plaintiff 
executed this document under the advice 
of his well-wishers and relations with a 
view to protect the properties from his 
creditors. The defendants repudiated this 
suggestion and urged that the object 
stated. in the plaint, to protect the pro- 
perties from his creditors is false, as 
there were no unsecured debts against 
which the plaintiff had.any fear and his 
debts, ifany, were all secured and the 
defendants gave evidence to that effect. 
Both the Courts below have held that 
most of the plaintiffs debts were secured 
debts and that there was only one un- 
secured debt of a man in Bombay. The 
Munsif says that the creditor at Bombay 
being far away from where the porperties 
are situate, there appeared to have been 
e D0 occa ion for executing. this deed to 

proteet himself against that creditor. 
* The learned Suberdinate Judge thinks 
that that might be a probable intention 
and there may be some otHer unsecured 
debts. The point urged before us was 
notsbecially raised in the OCourf below. 
Therefore, one has to look into the evi- 
dence to find out whether any creditor of 
the plaintiff was defrauded. The evidence 
is that the Bombay debt was paid off by 
the plaintiff and there is nothing $o show 
that any creditor was in fact defraudeds 
Therefore, even if there. was any inten- 
tion to commitfraud it was not carried 
into effect and the authorities seem to 
make a distinction between a successful 
fraud and that which has not been suc- 
cessful. 
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All thb casés on the subject have been 
fully dealt with by Mukherji, J., in the 
case of Jadu Nath Poddar v. Rup Lal 
Poddar (1). The distinctiog was drawn 
by Lord Hardwicke in Birch v. Blagrave 
(2), between a ease in which the unlaw- 
ful intention has been carried into execu- 
tion and a case in which ‘no fraud was 
actually committed. This view is sup- 
ported by a number of authorities, quoted 
at page 981* of the afgresaid Calcutta case. 
In Symes v. Hughes (3), the principle is 
stated as follows: e * m 

"Where the parties for which thé assign- 
ment was niade has not carried into execu- 
tion and nothing ie done under it, the 
mere intentión,to effect an illegal object 
doe not deprive the assignor ef his right 
to recover the property back from the as- 
signee who has given no consideration for it.” 

The' equity wil not permit the as- 
Signee to work a fraud and retain the 
property himself by setting up the Statute 
of fraud asa defence: Haigh v. Kaye (4), 
Lincoln v. Wright (5) and Childers v. 
Childers (6). The principle seems to have 
been recognized in the Indian Trusts Act 
(II of 1882), s. 84, which provides: 

“Where the owner of property transfers | 
it to another for an illegal purpose and 
such purpose is not carried into execution, 
or the transferrer is not as guilty as the 
transferee, or the effect of permitting the 
transferee to retaih the property might be 
to defeat the provisions of any law, the 
transferee must holdthe property for the 
benefit of the transferrer.” 

The Indian decisions also favour this 
view: vide Yaramati Krishnayya v. 
Chundru Papayya (7). This has also been 
adopted in our own Court; Ahmed Husain 
v. Ghulam Ali Ashgar (8)! It was lam 
down that a transfer which is merely 
colourable and made with the ‘intention 
of defrauding creditors can always be set 
aside by the transferrer at any time 
before the fraud has gctually taken place. 
Butif thé fraudulent intention has suc- 
ceeded, the Courts* will not assist either 

(1) 33 O. 967; 4 ©. L. J. 22; 10 O. W. N. 6509 

(2) (1755) /&mbl. 264; 27 E. R., 176. 

GL (1870) 8 Eq. 475; 38 L, J. Oh. 804; 22 L. T. 


(4) (1872) 7 Oh. A. 469; 41 L. J, Oh,597; 26 L. T. 
675; 20 W. R. 597. eum 


5) (1859) 4 De G. & J. 16; 7 W. R. 350; 45 E. `R. 6; 
5 Jur. (N. s.) 1142; 124 R. R. 133, 

«6) (18571 1 De G & J. 482: 26 L. J. Oh. 743; 3 Jur, - 
(Ne s.) 1277, 118 R. R. 185; 44 E. R. 810. < ` 





(7) 20 M. 326. . 
(8) 52 Ind. Cas, 866. e $ 
*Page of 83 Q.—[Ed.] * . 
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party claiming under such a transaction 
There has been no doubt divergence of 
opinion, but the view seems to incline 
.more towards the pne adopted in the 
cases referred to above, and I would, there- 
fore, assent to¢he same view. 
It seems to methat prima facie the 
real nature of*the transaction ought to 
guide thé Court in determining the real 
rights of the parties. Thus, when it is 
established that q transfer was a sham 
transaction and that the title remained 
all along with the transferrer, there is no 
reason why the Court shouid not give 
effect to the real state of -affkira and de- 
termine the, real rights of the parfies, 
This is irrespective of what the object or 
the intention of the party might be ip 
entering into a sham or benami transac- 
tion. He can be punished if he has by 
his act defrauded any one ; but if no body 
has in fact been defrauded, there is no 
reason why he should. be punished for his 
intention. by keeping away from him the 
property which actually belongs to him 
and vesting it in.a person to whom the 
property», never belonged and on whom 
the sham transaction conferred no title. 
"The transferee was a privy and party to 
* the transaction. To refuse relief to the 
transferrer is to encourage a double fraud 
onthe part of the transferee, namely, in: 
being party to the fraud and in trying to 
dishonestly enjoy the fruits of his own 
fraud depriving the real owner of the 
property. "The transferrer, therefore, is 
made liable, according to the trend of. 
the authorities, to punishment only when 
the intended fraud has been carried into 
effect! In the present case there is not’ 
the faintest suggestion: that anybody was 
defrauded: The plaintiff says in his evi-: 
dence that he executed this farzi deed to: 
protect himself from his creditors under 
the advice of the defendants themselves. 
The defendants: weró directly arty to 
the transaction and aide@ and assisted the 
plaintif in executing the farzi transac- 
tion. -The plaintiff seems to. be epossessed 
of large properties: and his unsecured : 
debts were,not 80 enormous as there could. 
be ahy. difficulty: to the creditors in. 
realizing their debts from the other proe 
perties. The act rémains: that “the ` docu- 
ment was mérely a farzi transaction, and? 
the plaintiff is entitled to succeotl. Thé 
result is,” that the gppeal “is dismissed. 
with costs, pua BR urit erp qt m ‘ 
Courtney-Terrell, C, J.—I agree. 

ier - Appeal creme: 
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: PATNA HIGH COURT 
Szconp Orvin ApPPgAx No. 97 oF 1826. 
December 21, 1928. 

' Presént :—Mr. Justice Kulwant Sahay and 

3 Mr. Justice Macpherson. 
Messrs, JAISRAM RAMREKHA DAS 
— APPELLANT 
versus 
G. I. P. RAILWAY AND ANOTHER— 
RESPONDENTS. 

Railways Act (IX of 1890), s. 77—‘Loss', whether 
includes non-delivery —Suit for damages fer non- 
delivery—Notice. : s 

Tie word ‘loss' in s. 77 of the Railways Act 
does not include non-delivery, and in the case of 
a claim for damages for non-delivery ofa coneign- 
ment no notice is necessary under the said section. 
[p. 894, cq 2.] 

G. I. P. Ry. Co. v. Gopi Ram-Gourt Shankar (1) 


end Puran Das v.' East Indian Ry. Co. (4), fol- 
lowed. 


Agent of the B. N. Ry. Co. v. Hamir Mull-Chagan 
Mull (2), dissented from. 


Appeal against a decision of the District 
Judge, Darbhanga, dated the 9th Novem- 
ber, 1925, reversing: that of the Munsif, 
Darbhanga, datedthe 6th May, 1925. 

Mr Shiveshwar Dayal, for the Appellant. 

Messrs, S. N. Bose and A. C. Roy, for the 
Respondents. 


3 : JUDGMENT. . 
` Kulwant Sahay, J.—This is an ap- 
peal by the plaintiff whose suit for. com- 
pensation for non-delivery of one bale of 
cloth out of a consignment of ten bales has 
been dismissed ‘by the ‘learned: District 
Judge of Darbhanga on the ground of want 
of notice under s. 77 of-thé Indian Railways 
Act, The facts of the case are set out in 
our orde% of the 8th June last, By that 
order we directed that the record be gent 


down to the District Judge foreaefinding e 


whether the defendagt Company had been : 
able to prove loss of the goods, The 
learned District Judge has taken evidence 
and has submitted his finding to the effect 
that the Railway Oompany has failed to 
prove-the loss. The question now is whe- 
ther on this finding the plaintiff is entitled 
to succeed. 2 : . 
Thelearned Munsif gave the plaintiff a 
modified decree but the learned Distriot 
Judge dismissed the suit on the’ ground 
of notice and it is conceded on both sides 
that if the, plaintiff succeeds on the point 
of notice, thén he ia entitled to succeed in - 
his suit and there. will bé-no necessity of a 
remand to the District Judge, i ' 
: 16 is contended on ‘béhalf.of ‘the Railway . 
Company that under s. 77 of she Indian 
Railways Act notice is necessary even i 
the case of non-delivery &nd -the word 
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"loss" in s, 77 includes non-delivery. The 
learned Advocate for the Railway Company 
concedes that there has been a consensus 
of rulings of this Court to the effect that 
the word “loss” in the Risk Note Form 
B does not include non-delivery. But he 
contendsthat the significance of the word 
“loss” ins. 77 ofthe Actis different from 
that in the Risk Note Form B; that the 
word “loss” in s, 77 has a wider significance 
and includes non-delivery. The question 
was considered by this Court in G. I.P. 
Ry. Co. v. Gopi Ram. Gouri. Shankar (1) and 
it was held that non-delivery does not 
constitute loss within the meaning of s. 77 
of the Railways Act, and that, therefore, 
no notiee under that section was necessary 
in asuit for damages for non-delivery of. 
a part of a consignment, though it may 
turn out that the suit may fail for want 
of notice if it be established by the Rail- 
way Company that itis in fact a case of 
loss. This case is directly in point and if 
this case is followed, it is clear that it was 
not necessary for the plaintiff to. give a 
notice to the Great Indian Peninsular 
Railway Company in the present case. It 
is, however, contended that this decision is 
contrary to a previous decision of this 
Court in Agentof the B. N. Ry, Co. v. Hamir 
Mull-Chagan Mull (2). There is, no doubt 
a conflict of decision in these two cases. 
The question whether the word “loss” in 
the Risk Note Form B included non- 
delivery was decided by Mullick and 
Bucknil, JJ. in G. I. P. Ry. Co. v. Jitan 
Ram (3) where it was held that the loss 
referred to inthe contract was loss to the 
owner and, therefore, that delivéry to a 
person gther than the consignee was such 
a loss as was contemplated by the contract. 
‘After the decision of'that case it was held 
in several cases that the word “loss” includ- 
ed non-delivery. The question was, 
however, refefred to a Full Bench of this 
Court in Puran Das x. East-1ndiaf Ry. Co. 
(4). This question was not decided by the. 
Full Bench, but certain observations were 
made in course of the judgment which 
went to show that the learned Judges were 
of opinion that the word “loss” did not 
include non-delivery in the Risk Note Form 
B. After the decision of the Full Bench in 

(13 107 Ind. Oas. 540; 9 P. L. T. 163; 7 Pat. 192; A. I. 
R. 1928 Pay. 270; I. L. T. 40 Pat. 99. 

(2) 90 Ind. Oas. 374; 6 P. L. T. 505; A. I.R. 1925 
Pat. 727; 5 Pat. 106; (1926) Pat. 114. 

(3) 72 Ind. Cas. 440; 4 P. L. T. 173; (1923) Pat. 82; 
1 Pat. L.R. 169; A. T, R.' 1923 Pat. 285; 2 Pat. 

) 102 Ind. Cas, 673; 8 P.L. T. 415; A. I. R. 1927 
Pat. 234; 6 Pat, 718? Ju 
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Puran Das v. East Indian Ry. Co. (4) several 
learned Judges of this Oourt have cons 
sistently taken the view that the word 
“lose” does not inelude non-delivery . 


‘In Nagendra Nath Sen v. B. & N.W. 


Ry. Co. (5) and Shamshul Haq v. E. I, 
Ry Co (6) and in Tafachand Marwari .v. 
B. N. Ry. Co. (7) the question wąs raised 
in connection with Risk Notes and it was 
held by three Division Benches of this 
Court that the word “logs ” did not include 
non-delivery. Then came the caseof G. I. P. 
Ry. Co. v. Gopi Ram-Gouri Shankar (1) in 
which the question was directly raised with 
reference to*s, 77 ofthe Railways Act, and 
Ross, J. considéred most of theedecisions on 
the point’ and‘came to the finding that the 
word “loss °` did not include non-delivery 
even ins. 77 of the Railways Act. It now 
seems to be settled so far as this Court ia 
concerned that the word “loss” does not 
include non-delivery 8o far as the Risk 
Note is concerned; and as regards the use. 
of the same word '" loss" in s.77 of the 
Railways Act, there is no reason why a 
different interpretation should be placed 
upon the same word in the Risle Note in 
Form B. I am,therefore, of opinion that: 
so far as this Court is concerned it is now 
settled that in the case of damage claimed 
for non. delivery of a consignment no notice 
is necessary under s. 77 of the Indian 
Railways Act. Having regard to the 
consensus of opinion of seven Judges of 
this Oourtit does not appear necessary to 
refer the question toa Fall Bench. 

The result is that the decision of the 
learned District Judge will be set aside and 
that of the Munsif restored partially with 
costs, "The*Bengal and North Westeyn’ 
Railway Company was also impleaded as 
respondent in this appeal but the appeal 
isnot pressed against that Company and 
it wil be dismissed as against that 
Company with costs so far as this Court is 
concerned. The appeal will be decreed’ 
as against the Great Indian Peninsular 
Railway Company and the decree, will be 
limited toe Rs. 909-6 fhe amount at which 
thig appealhas been valued with propor- 
tionate costs as against th® Great Indian 
Peninsular Railway Oompany, in, all 
G@ourts. : 

Macpherson,.d.—1 agree. 
MET Appeal allowed. , 


(5) 105 Ind. Cas. 546; 9 P L. T. 118; A. I. R. 1928. 
Pat. 95. - 


(8) 110 Ind. Cas. 778; 9 Ê. L. T. 611. . ° f 
(7) 107 Ind, Oas. 158; 9 P.L. T.014; A, T. R.'1928 
Pet. d : oe e ANS za 
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PATNA HIGH COURT. 
CriminaL Revision No. 15 oF 1929, 
*February 11, 1929; 
Present:—Mr. Justice Macpherson, 
JAGANNATH'MISRA—PRTITIONE2 

e . versus 
EMPEROR:—OrPosrTE Party. 
` Penal Code (Act XLV of 1860), ss. 24, 879— 
Removals of calf Without consent of owner to prevent 
ita being sacrificed, whether theft—‘Possession’, 'dis- 
honestly’, meanings of. 

The Hipdus of a locality apprehended that A, 
a Muhammadan whó owned a calf was going to 
sacrifice that calf. An agreement was come to by 
which A consented that the calf*might be tied up 
in B's’ house, which was close by, C,a Hindu who 
arrived on the scene subsequently* carried away the 


* . i 
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calf without the consent? of A Br B, to prevfnt all ` 


erm of it8 being sacrificed. , C was convicted of 
theft : 


Held,(Y) that the calf, though it was tied up in 
B's house was still inthe possession of A when C 
removed it; [p. 898, col. 1.] 

(2) C's removal of the calf was ‘dishonest’, though 
his motive was only to save it from being killed; 


{ibid ] . 
(3) that-the aet of C, therefore, amounted to theft 
and the conviction was not illegal. (p. 896, col. 2.] 
Nabi Baksh v. Queen-Empress (1) and” Queen- 
Empress v. Raghunath Rai (2), not followed. 
Queen-Empress v. Rambaran (4), relied on. 


Criminal appeal from -an order of the 


22nd December, 1928, modifying that of the 
Sub-Divisional Magistrate, Darbhanga, 
dated the 30th of September, 1928. 

Messrs. Murari Prasad and R. Misra, for 
the Petitioner. 


JUDGMEN'T.-—'This is an application 
in revision against the order of Mr.8. B. 
Dhavle, Sessions Judge of Darbhanga,affirm- 
ing the conviction of the petitioner, Jagan- 
nath Misra, under s. 379 of the Indian Penal 
Code inthe Court of Mr. A. N* Chakravarty, 
Sub-Divisional Magistrateof Darbhanga and 
the sentence of three months’ rigorous im- 
prisonment imposed upon him, 

On behalfof the petitioner Mr. Murari 
Prasad contends, first, that the charge of 
theft cannot stafid both because the 
she.chalf which was ethe subject of the 
charge was not in possession of the complain- 
ant &n& because it was not taken by the 
petitioner dishonest/y and, secondly, that 
1B any case the sentence is excessive. 

The facts.are briefly as follows:—On the 
last. Bakrid day Salim Darzi sacrificed ea 
cow in his house in Darbhanga town. Some 
local Hindus apprehended that he was also 
about to sacrifice a she-calf whiche ke båd 
inhis house, About a thousand Hindus 
were assembled in ffqnt of Salim’s house 
and seniér officers of Police were straining 


every nervé to pregerve the peace. on 
e es 


dated the 
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sort of agreement is found - to have been 
arrived at (hesitatingly on the part of the 
Muhammadans) that the calf should remain 
at tHe house of Mahabir Laheri, immediate 
neighbour of Salim, and it was tiedto a 
bamboo postin the bari. Then the peti- 
tioner arrived on the scene and at once 
thé position altered for the worse. He 
began to shout that the animal could not 
be allowed to be kept there and must be 
removed elsewhere. Under the order of 
ihe petitioner his co-accused ^ Ruplal 
Ohaudhuri untied the calf from the bamboo 
post on the pretence (to Babu Ramnewaz 
Singh, Court Inspector who had secured 
the agreement)of placing the animal in the 
shade*of Mahabir's house and then the 
petitioner and his co-aecused drove the 
animal through Mahabir’s house and then 
away along the road witha large follow- 
ing of Hindus. Their action was without 
the consent of Salim or of Mahabir. 
The Muhammadans were infuriated and 
armed Police had to be requisitioned to 
prevent communal rioting. Later the Police 
recovered the calf from the house of one 
Fakirchand Lal. 

The learned Sessions Judge differing 
from the Magistrate did not find it 
established thatas many as five persons were 
concerned in removing the calf. The two 
accused had been charged with unlawful 
assembly with the common object of com- 
mitting the theft of a she-calf belonging to 
Salim Darzi and under s. 379 with the theft 
of the calf by taking it out of the posses- 
sion of Salim. The Magistrate convicted 
under sg. 143 and 379 and sentenced the 
petitioner to three months for each offence, 
the sentences to run cancurreatly, and his e 
co-accused Ruplal Qhaudhuri to a fine of 
Rs, 100 under s. 148. On his findings the 
learned Sessions Judge acquitted of the 


charge of unlawful assembly, but maintain- e 


ed the gonvictions under 8. 379 and the sen- 
tence on the petitioner, and imposed a fine 
of Rs. 100 on Ruplal Ohaudhuti. 

In support of the contention that the 


‘charge has not been proved because the calf 


was not taken out of the possession of Salim 
reliance is placed upon the finding in 


eappeal: 


“Itb was not absolutely necessary to state * 
in the charge from whose possession ‘the 
animal was stolen, nor has it been suggest- 
ed before me that the mention of Salim’s 
possession hasin any way misled or made 
any difference to the defence. Even if 
(as I think) the calf was in Mahabir’s pos- 
session, appellant had no authority to take 


t 
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her &Wày..... een os s[ do not think that 
- Mahabir feally consented (by himself or by 

his son) to the removal of the cow from his 

house or abandoned his possession of* the 

animal.” f 

. To my mind the correct view is that 

possession was actually with Salim. The 
* "agreement" on his part extended only “to 
having his calf tied in the adjoining yard 
of Mahabir or at most in the.shade of his 
house and he retained the possession of the 
animal and did not abandoa it to Mahabir, 
The authors of the Code were aware how 
difficult it is to pronounce asto the circum- 
stances which constitute possession. All 
that they were able todo was to provide 
in s. 27 for cases likely to occur very often: 
"Much uncertainty will still remain, This 
we cannot prevent." But my horse in a 
neighbour's stable or my motor car in a 
public garage is still in my possession. 
It is open to. this Court to revise a find- 
ing based on a misapprehension of the law. 
TI have no hesitation in holding that in the 
circumstances of this case the proper find- 
ing is that Salim was in possession of the 
calf and not Mahabir as the learned Sessious 
Judge hesitatingly finde. 


Little difficulty is presented by the ques- 
tion of dishonest intention. Convictions 
under s. 379 ‘in similar circumstances 
have been maintained in numerous ünre- 
ported communal cases. It isindeed urged 
that the removal of the calf by the petition- 
er had the same object as the removal of it 
to Mahabir’s yard, that isto say, to save it 
from sacrifice and not to deprive the owner 
of the benefit arising from possession. But 
the first removal was effected with the con- 

*aent of th8owner im whose possession the 
animal remained. In support of the con- 
tention that the removal by the petitioner 
with the object stated did not constitute 
* dishonesty, reliance is placed as in the Ap- 
pellate Oourt on the decisions in Nabi 
Bakhsh v. Queen- Empress and (1) Queen-Em- 
press v. Raghunath Ra?(2). But, with great 
respect, the learned Judges in the former 
case appear to confuse intention with 
motive which is immaterial in determining 
whether an act is-done dishonestly* under 


the definition of that term. A Full Bench* 


“ofthe Oalcutta High Court held in Queen- 


Empress Y: Sri Churn Chungo (3) that itis 


not necessary that the taking should be 


N: 347. 
(1892) 220. 
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permanent or with an intention to appro- 
priate the thing taken. Incidentally, if , 
may be indicated that by the removal of 
his property the owner underwent -mental 
anxiety and lost fate among his com- 
munity and the petitioner's regi motjve was 
not the safety of the calf but to do down 
the.owner and other Muhammadens and 
thereby acquire the plaudits of his eo reli- 
gionists which he coveted. There is also 
nothing to show that the calf would eyer 
have been returned to-its owner. As to: 
Queen- Empress v. Raghunath (2) that decision 
of a Single Judge was admittedly limited: 
to the particular facts of the case. as found 
by the Appellate Court and the decision.of 
the Allahabad Higlf Court which covers the 
present case is Queen- Empress v. Rambaran 
(4)? Much of what is'set out in that deci- 
sion could appropriately be reproduced- 
here. The short answer, however, is that 
the facts bring the petitioner definitely 
within - es, 23 . and 24 “of the Indian 
Penal Code EN : 
- As.regards sentenceitis, in my judgment, 
by no means excessive in the circumstances. 
The act was entirely gratuitous and for the 
personal glorification of the petitioner. who 
appears to be a dangerous meddler and in 
particular was regardless of the critical situ- 
ation which mustand did arise in conse- 
quence of it. é : 
The application is without merits and the 
Rule is discharged. The petitioner must 
surrender to undergo the unexpired portion 
of his sentence. 
. I would remark that in a case of this 
character the Crown ought,in my opinion, to 


have been represented. 
A . Rule discharged. 
e. 


(4) 15 A. 299; A, W. N. (1893) 142. 
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RANGOON HIGH COURT. . 
." ULL BENCH. 
OiviL  MisogELAsEoUS APPLICATION. No. 13 
eo .. OF 4928, 
February 18, 1929. 
- Present: — Sic Guy Rutledge, Kr, 
Ohief Justice, Mr. Justice Oarr and 
. ‘Mr. Jpstice Brown. 
COMMISSIONER or INCOME-TAX 
ce versus 
"OHAN LO QOHWA N-——AsszssEE. 

Income Tax Act (XI of 1928), ss. 18, 28 (2), 66— 
Reference—Genuineness of accounts—Question of fact 
—Rejection of decounts—-Power to make random 
assessment Duty to give. notice, of grounds of re- 
jection. 

Whether a statement of accounts furmished by an 
assessee is incomplete or fraiwdulent or not is a 
question of fact for the" determination of tke Income 
‘Tax Authorities and not & question on which the 
High Court can interfere. 

Where an Income Tax Officer rejects the aceounts 
of an assessee ag not being genuine, he can proceed 
to make an assessment on such basis and such 
manner as he may think fit. 

Macpherson & Co. v. Moore (1), relied on. 

Jn an ordinary case where an Income Tax Officer 
thinks that a statement of acsounts furnished by 
an assessee is incomplete or false, the Income Tax 
Officer should give notice to the assessee of the 
particulars in respect of which-andthe grounds on 
which he thinks the statement to be falseor in- 
complete. But where the  assessee has been 
systematically cooking up accounts for income tax 
purposes every year, the Income Tax Officer is under 
no obligation either in law or in fairness to set out 
all the reasons which led him to come to sucha 
conclusion. 

The Government Advocate, for the Gom- 
missioner. 


x 


Messrs. Cowasjee & Daniel, for the As- `- 


Bes8see. 


JUDGMENT.—In compliance with 
an order of this Bench, in Civil Miscellane- 
ous Case No, 13 of 1928, the Oommissioner 
of Income Tax, Burma, hagatated a case on 
the following points of law : 

“Can an Income Tax Officer having re- 
jected the accounts of an assesses as not 
being genuine proceed to make an assess- 
ment (1) on insufficient material and (2) 
without giving nojice of his dissatisfaction 
to the nssessee under s. 23 (2) of the Act” ?- 

In his statement of the case, the Oort- 
misioner reviews the circumstances at- 
‘tending the assessment of the present 
respondent, gince the year 1922-23. e From 
this, it api pears that the accounts at any rate 
since the year 1924-25 have been rejected 
as incomplete and- fraudulent and mérely 
made up for income-tax purposes. Tho 
groundg on 
which, the* Income Tax Authorities were 
satisfred that the séatement of account was 
incomplete and frauduleat and we con- 

"^ 8 
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ing such an opinion, Whether the state- 
ment is incomplete and fraudulent or not 
is a question of fact for the determination 
of the Income Tax Authorities and not a 
question on which this Bench ean interfere 
and indeed from the wording of the re- 
ference this seems to be taken for granted 
gs it assumes that the Income Tax Officer, 
was within lis rights in- rejecting the ac- ° 
counts as not being genuine, 

The first question then is: Can he 
proceed to make an assessment on insuffi- 
cient material? We think on this point 
ethe quotations which the Commissioner 
has made from the case of Macpherson & 
Co v. Moore (1) are very much to the point. 
In that case, no doubt, Macpherson & Oo, 
had failed: to make any return but we 
quite fail to see why a party who has made 
a false return should bein a better pobi- 
tion than one who has failed to make any 
return. Mr. Cowasjee urges that s. 13 only 
applies to the method and does not em- 
power the Income Tax Authority in any 
way. We cannot see any: such limitation 
in the words of the proviso, which runs as 
follows: 

“Provided that, if no method of account- 
ing has been regularly employed, or if the 
method employed is such that, in the opin- 
ion of the Income Tax Officer, the income, 
profits and gains cannot: properly be de- 
duced therefrom, then the computation 
shall be made upon such basis and in such 
manner a8 the Income Tax Officer may de- 
termine.” , 

In this case the Income Tex. Officer, 
clearly considered that the income, pro- 
fits and gains could not properly be detect- 
ed from the respondent's statement, since 
he decided that thate statement was net 
genuine. He was consequently entitled 
to adopt whatever method he thought 
best. Adapting the words of the Lord 
President in Macphersons case (1) alreadye 
alluded to: 

“Ef Ohan Lo Ohwan does not choose to 
make an honest statement” of account, so 
that the amounts of profits may be atrictly 
determined, he cannot complain if a ran- 
dom assessment is made upon him by the 
Crown.” - 


For years, according to -the Commi 
sioner the firm has made defective an 
dishonest returns for the purpose of in- 
come-tax, and it is to: be hoped that it 


will at last dawn, upon them that honesty . 


(1) (1913-16) 6 Tex Oases 114 atp. 115. 
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is the best policy and.that this Court 
willnot aid them in reducing the ad- 
ministratiom of the Income Tax Law to a 
nullity. — . 

. ' The second question in the reference is : 

: “Oan the Income Tax Officer make an 
assessment without giving notice of his 
dissatisfaction to the assessee under s. 23 
42) of the Act." ° 
“On this point the Commissioner states 
that two notices were, issued under s. 23 
(2) and also an informal notice requiring 
the assessee's attendance. The assessee 
was examined on two occasions and his 
statements were recorded. He admits ° 


that “the assessee was not questioned on 


ihe specific points which form the grounds 
for the Officer rejecting the accounts. The 
controversy on this point seems to come 
tothis: For the assessee itis urged that 
the Income Tax Officer should give him 
particulars in respect of which and the 
grounds on which he thinks that the 
statement was not genuine, or on which 
itis incomplete. Wemay say that there 
is nosuch provision in the Act, and that 
the -Government Advocate’s observation 
that it was a matter for the Legislature 
rather thanthe Court seems to be justi- 
fied. In an ordinary case, we have no 
hesitation in saying that such particulars 
ought to be given in a notice, especially 
in cases where the objection is that the 
accounts are incomplete. Here, however, 
wheré the finding is that the accounts of 
the assesseein previous years as well as 
in this year were not genuine but merely ' 
cooked for income. tax purposes, we do 
not consider that the Income Tax Officer 
was uuder any obligation either in law or 
in common fairness to set out all the rea- 
Sohs which fed him fo come to such a 
conolusion. We accordingly agree with 
the answers given by the Commissioner in 
respect of both questions and we order 
the respondent to spay the Commissioner's 
costs seven gold mohurs. . . 

“A. Reference answered, 


. 
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RANGOON HIGH COURT.. 

Civit REGULAR No. 121 oF 1727. 
August 6, 1928, 

Present:—Mr. Justice Doyle. 

MOHAMED SIDDIQ —PLAINTIFF 

versus i 

MOHAMED AHMED AND ANOTHER— 

. DEFENDANTS! 

Jurisdiction of Cyurt—Suit- requiring leave of 

° e 
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by defendant~ : 


Couri—Submission to jurisdiction 
Waiver—Letters Patent (Rang.), cl. 12. 

Where -the jurisdiction of the Court is fettered 
only by the fact that leave to sue mugt be given 
by the Court itself, such as a case requiring leave 
under cl. 12 of the Letters Patent (Rang.), if the 
defendant submits to the jurisdiction in the 
begining by filing a written statement and agking 
for the issue of a Commission, if constftutes waiver 
on his part, and cures the defect of omission to 
apply for leave by the plaintiff, 


e. . 

J. King v. Secretary of State for Indid$ (4), 
Saraswati Dasee v. Biraj Mobini Dasee (5) and 
Ganesh Narayan Sahi Deo v. Manik Lal Chandra 
(6), relied on. ° 


Jairam Narayan Raje v. Atmaram Narayan-Rajc 
(1), Haribhai Gaudgbhai v. Secretary of State for 
India (2) and Abdul Kadir v. Dulanbibi (3), dis 
tinguished. : 

Mr. Ray, for thé Plaintiff. : 

Mr. Azam, for the Defendants, e 

JUDGMENT.“~In the case now about 
to be heard it is objected that, as part 
of the cause of action arosein Paungde, 
and-as the leave of this Court .has not 
first been obtained under s. 12 of the Letters 
Patent, the Court has no jurisdiction 
and the case should stand dismissed. 

Reference is made to thecases of Jairam 
Narayan Rajev. Atmaram Narayan Raje 
(1). Haribhai Gaudabhai v. Secretary of State 
for India (2; and Abdul Kadir v. Dutan- 
bibi (3), where it has been held that leave 
not having first been obtained, the High 
Court has no jurisdiction. 

In each of these cases objection to the 
jurisdiction was raiset at the first avail- 
able opportunity. 

There has in the present case been sub- 
mission on the part of the defendant to 
the jurisdiction of the Court, since he has 
filed a written statement and asked for 
the issue of a commission, and the objection 
now taken is an after thought. : 

It has been pointed out in A? J. King 
v. Secretary of State for India (4) which 
bas been followed in Saraswati Daset v. 
Biraj Mohoni L asee (5), that, where there 
is inthe beginning a submission to the 
jurisdiction of the High Qourt, sich sub- 
mission constitutes waiver, and that, there- 
fore, where the jurisdittion of the Court 
is fettered only by the fact that leavee to 
sue must beeziven by the Court itself 
such waiver cures the defect created by 
omission to apply for leave. t 3 

*'l'he same principle has been affitmed ‘in. 
Ganesh Narayan Sahi Deo v. Manik Lat 


e. 
(1) 4eB. 482. , 
(2) 20 B. 764. " 
(3) 20 Ind. Cas. 530; 37 B. 563; à5 Bom. L. R. 674. 
(4) 35 O. 394; 7 O. Li J. 441; 1200. W. N, 705. e 
(8) 18 Ind, Qas. 8908; 17 O. W, N. 912, FE 


` 
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Chandra (6). It commends itself as based on 
a sound legal concept as well as on practical 
common sense, 

The objection is not upheld; the case 
proceeds, : 
N. H. Objection not upheld. 


(6) 76 Ind. Qas. 194; 1 Pat. L. R. 318; A. IR. 1923 
Pat, 562; 5 P.L, T. 342. - 7 


RANGOON HIGH. COURT. 
URIMmINAL ÁPPEAL Not 696 or 1928, 
August 6, 1928.. 
. Present:—Mr. Justice Darwoad. 
SULAIMAN MOHAMED BHOLAT— 
AcousED—APPELLANT 


versus 
EMPEROR—Opposire PARTY, 

Criminal Procedure Code (Act V of 1898), s. 162— 
Police diary—Statement of witness—Right of accused 
to get copy. . M" 

An accused is not entitled to see the Police 
diaries, but when the statement of a prosecution 
witness before an investigating officer has been 
reduced into writing whether in a Police diary or 
otherwise, the accused is .entitled under s. 162, 
Crimipal Procedure Code, to askthe Court to refer 
toit andto be furnished witha copy of it. 


Appeal against. an order of the District 
Magistrate, Rangoon, in Criminal Regular 


* Trial No. 63- of 1928, 


Mr MeDonnel, forthe Appellant. 
Mr. Tun  Byu,- (Assistant Government 
Advocate), for the Orown. 


‘JUDGMENT .—The facts of this case 
have been set out at length in the judgment 
of the learned District Magistrate and are 
not really in dispute save in one respect. 
It is alléged.by the prosecution that the ap- 
pellant was the person. who used a knife 
upon the complainant. This allegation is 


strenuously denied. Theappellant has pro- - 


duced evidence to prove that atthe time 
the fracas*began in the complainant’s flat he 
was in his shop which is bebow the flat. 
The case really resolwes itself intoa ques- 
tion of the credibility of evidence, 

Bore deciding this, it is enecessary to 
vonsider & point réised by Mr. McDonnell 
for the appellant. He states correctly, that 
ht asked the District Magistrate to be al 
lawed to have copies of the statements 
made by some of the witnesses to the 
Police, in order to cross-examine theme on 
statements, It ^ appears from. 
the evidence of the investigating officer that 
he took down notes, of what each witness 
knew ang saw. From these notes he com- 


SULAIMAN MoEAMÓD à. tuber’, l 
“piled his diary and then he thinks he des . 


jg 


troyed the notes. This, he says, is the stand- 
ing practice. . If this is true, it‘looks very 
much asif the practice were a deliberate 
attempt to defeat the provisions of s. 162, 
Criminal Procedure Code, and to deprive 
the accused of the very valuable right to 
"be supplied with a copy ofsuch statements 
ih order to contradict the witnesses. in the 
manner provided bys. 145, Evidence Act. 
The learned District Magistrate refused 


“Mr. MeDonnéll's request on the ground that ` 


he could not claim to see the case diaries, 
lt is quite true that the accused is not en- 
titled to see the Police diaries, but his 
Counsel's request was not to see the diaries 
but for copies of the statements of the 
witnesses, and, in my opinion, he was entitl- 
ed to have these copies in spite of the fact 
that the statements were recorded in & 
Police diary. Section 162, Criminal Pro- 
cedure Code, says that no “such statement 
or any record thereof, whether in a Police 
diary or otherwise, or any part of such state- 
ment or record be used for any purpose 
(saveas hereinafter provided) at any in- 
quiry or trial , . . ." . 

Under the proviso when any witness is 
called for the prosecution in any such 
enquiry or trial, whose statement has been 
reduced into writing as aforesaid, the Oourt 
shall on the request of the accused refer to 
such writing and direct that the accused be 
furnisned with a copy thereof, for the pur- 
pose of contradicting the witness. 

It is clear from the language of the see- 
tion that'when the statement of a prosecu- 
tion witness has been reduced into writing 
whether in a Police diary or otherwise, the 
accused is entitled to ask the Court to refer 
toit and to be furnished with a copy ef 


M. 

“The learned District Magistrate was, 
therefore; wrong in refusing to allow tha 
accused to'have copies of the statements, 
he required. What effect’ this refusal has 
had üpon:the trial cannot be gauged un- 
less this Court examines the Police diaries 
and also examines the Investigating Officer 
to make sure whether he has actually deg- 
troyed the original statements, If he has, 
and his evidence certainly indicates this 
or he would have been in possession of the 
original statements, his procedure cannof 
be too strongly condemned. Itigobvfously 
not in the interests of publie justice that 
Police Officers who are charged with the 


duty of investigafing crimes should be in . 


a position to take the statements of witnes- 
ses, extractas much as they think is reles 
Ld 
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vant or important for entry intheir diaries 
and then destroy the original statement, 
If such a,practice as the Investigating 


* Officer speaks of really exists it.should be. 


-Btopped at once. Itis illegal inso far as it 
. deprives the accused of an important right 
"andit may result in the destruction of 
valuable evidence in favour ofan accused 

. person. e 

I have been asked by the Assistan 
Government Advocate to adopt the pro- 
cedure which was followed in the case of 
Dadan Gazi v. Emperor (1) and to satisfy 
myself whether there is anything in the 
statements of the prosecution witnesses 
recorded by the Investigating Officer, which 
would justify their being cross examined 
on those statements. r 

That case was decided before s. 164, Ori- 
minal Procedure (ode, was amended by 
Act XVIIIof 1923 and under the then 
existing law it was only if the Court deemed 
it expedient in the interests of justice that 
‘it directed the accused to be furnished with 
a copy of the statements referred to. 

Under the present law the Court is bound 
to refer to such a statement at the request 
of the accused and is bound to furnish 
him with a copy thereof provided that, if 
the Oourt is of opinion that any part of 
such statement is not relevant to the sub. 
ject-matter of the enquiry or trial, or that 
‘its disclosure to the accused is not essen- 
tialin the interests of justice, it shall 
record such opinion and shall exclude such 
partfrom the copy of the statement fur- 
nished to the accused, The conditions, 
‘therefore, are not the same as they were 
when Dadan Gazi's case (1) was decided, 

In my view the appellant had am un- 
questionable right to test the credibility 
df the prosecution witnesses by reference 
to heir statements to the Police. It isim- 
possible to say how far he has been pre- 
judiced by being deprived of that right, 

e I, therefore, disect that appellant or his 
Counseb be furnished with copies ef the 
statements recorded by the Police, which 
were asked for'at the-trial, As soon as 
these have been furnished, appellant's 
Oounsel will inform this Court whether or 
not he wishes to cross-examine the witnes- 


ges on them. = 

{The rest of the judgment is not material for 
the purposes of this report.—Ed.] 

N.É. . Sentence altered. 


(1) 33 O. 1023; 10 C. W, N. 890; 4 Or. L. J. 79. 
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RANGOON HİGH COURT. 
ORruiNAL Revision No, 544- B or 1927. 
November 21, 1927. 
Present :—Mr. Justice Baeuley. 
S. GANGULI—AOOUSED—A PPLICANT 
1er8us * 
EMPEROR— OPPOSITE Parry, , 
Criminal Procedure Code (Act V 0f 51898), s. 250— 
Compensation, award of. ; 
Where a case is neither wilfully fabse nor is there 
any perversion or exaggeration of evilence,confpensa- 


tion under s. 250, Criminal Brocedure Code, cannot 
be awarded, 


Criminal revision from an order*of the 
Eastern Sub-Divisional Magistrate, Ran- 
goon,dated the’z3rd August, 1427, in Orimi- 
nalSummary Trial No. 404 of 1927. 

“Mr. M. A. Rauf, for the Applicant. 

ORDER.—All that has been proved in 
this case is that there were two cars going 
along the road from South to North, and 
while another carcame in the opposite 
direction from North to South the appli- 
cant passed the two cars going towards 
the North. The two cars going North, 
were going at something under 20 miles 
per hour, the applicant was going about 
25 miles per hour, although hiscar being 
a Baby Peugeot, it may have seemed to 
be uninitiated as going faster, The *road 
is wide at the place, 40 to 50 feet accord- 
ing to P. W, No. 2, and that would give 
ample room for four cars to pass abreast 
with any amount of room to spare. 
was no tratfie of any kind on the road at 
the time except the four cars in question. 
Whether the applicant was over the 
wrong side of the road is not shown, 
Oars going at 15 miles per hour are 
slow traffic for cars and they should be 
well over to their left if they were being 
driven properly,and there would be ample 
room for a very small car Itke tLat of 
the applicant to pass witnout trenching 
on the right hand side of the road. ° Even 
if he did go slightly over the middle line 
the car coming in the opposite direction 
had 20 feet in which (o swing to its left, 
and it might be expected to do 80; among 
decent drivers there*must always -be cer- 
tain amount of give and take. On éhese 
facts that have been eproved I entirely 
fail ta see where reckless or negligent driv- 
ing can be assumed. I am unable to feign 


“ignorance of the usual conditidns of one 


of the best known roads in Rangoon, and 
on that road an estimate speed of, 25 miles 
out’ of thé ordinary. s 

Iset aside the eonviœion and sentence 
and acquit the applicant, I do not 


perbhour cannot be regarded as anything . 


There ' 
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think thatit is acase in which compensa- 
tion should be awarded. There is nothing 
to show that the case is wilfully false nor 
does there seem to have been any per- 
version or exaggeration of the evidence. 
I merely do not consider that from the 
facts as slated by the complainant and 
his witness one is justified in assuming 
rashmess and'negligence. 

R. L. . Accused acquitted. - 


RANGOON HIGH COURT. 
FULL BENCH. x 
CRIMINAL Rersrence No. 1 or 1929. 
! March 6, 1929. 
Present :—Bir Guy Rutledge, Kr., Chief 
Justice, Mr. Justice Maung Ba and 
Mr. Justice Brown. 
U PO HLA—APPLICANT 
versus 
. KO PO SHEIN— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 517, 
520—Acquittal of accused—Sessions Judge and Dis- 
trict Magistrate, powers of, as to disposal of property 
—Conviction—No appeal to Sessions Judge- District 


. Magistrate's powers. 


In the case of an acquittal by the trial Court, 
the Sessions Judge or District Magistrate as a Cours 
of Revision has power under s. 520, Criminal Proce- 
dure Code, to interfere with the order of the trial 
Court passed under s. 517, of the Code, 
regarding the disposalof the property in respect of 
which offence was committed ;. and in the case of a 
conviction by a First Class Magistrate the District 
Magistrate has, in the absence of an appeal to the 
Sessions Court, power to interfere with an order pass- 
ed under s. 6517, of the Cede by the trial 
Court. [p. 907, col. 2; p. 903, col, 1.] 

Maung Mra Tun v. Ma Kra Goe Pru (2), overruled. 

InresKhima Rukhad (3) and Debi Ram v. Emperor 
(4), disapproved. A 

Emperor v. Nga Po Chit (1), Empress of India v. 
Nilambar Babu (5), Queen-Empress v. Ahmed (6) and 
Empress v. Joggessur Mochi (1), approved." 

Criminal revision against arf order of th 
District Magistrate, Pyapon. H 


ORDER OF REFERENCE TO A 
FULE BENCH. 

Maung Ba, J.—In Oriminal R*gular 
Trial No..79 of 1923 of the Sub-Divisionab 
Magistrate of Kyaiklat, thé accused Mg Su 
was convicted of an offence under 's 406, 
Indian Benal Code, and the  Magistzate, 


* further unger a. 517 (1), Orimiaal Pfoce- 


dure Qode, ordered the exhibit property 
which consisted @fcertain loose diamonds 
to be'returned to the complainant, one 
Maung Po Shein. The property was seized 
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from the possession of three persons, Maung 
Hla.Bu, Maung Po Hla, and M& Ma Gale, 
and the two latter filed appeals against the 
order ofthe trying Magistrate, directing 
the return of the property to Maung Po 
Shein, before the District Magistrate; 
under s. 520, Criminal Procedure Code; 
The District Magistrate in his order base 
upheld the order of the trying Magis- 
trate. ` 

Maung Po Hla has now applied to this 
Court for revision of the order ofthe Dis- 
¿rict Magistrate and the question arises as 
to whether the District Magistrate had 
jurisdietion to pass the order complained 
of. The Sub. Divisional Magistrate was à 
First Olass Magistrate and in the case of 
Emperor v. Nga Po Chit (1), it was held by 
a Bench of this Court that in the absence of 
an appeal to the Sessions Court from a con- 
vietion by a First Olass Magistrate, the 
District-Megistrate had jurisdiction as a 
Court of Revision to interfere with an order 
passed by the trial Court under 8. 517, Ori- 
minal Procedure Code. On the other hand, 
in the case of Maung Mra Tun v. Ma Kra 
Goe Pru (2), Das, J., has held that when 
the trial Court acquitted the accused on a 
charge of criminal misappropriation and 
passed an order under s. 517, Criminal Pro-. 
cedure Oode, for the disposal of the exhibit 
property, the Sessions Judge had no juris- 
diction tointerfere with the order passed 
by the trial Court unders.517. These two 
decisions appear to be conflicting and in 
order to dispose of the matter now before. 
me IJ consider that the following questions 
should be referred toa Full Bench for deci- 
sion: 

“ (U Whether, in the case of an acquittgl 
by the trial Court, the Sessions Judge. or 
District Magistrdte as a Court of Revision 
has power under s. 52U, Criminal Procedure 
Code to interfere with the order of the trial 
Oourt passed under s. 517, Criminal Proce- 
dure “Code, regarding the disposdl of the 
property in respect of which offence was 
committed ; and (2) whether in the case of 
a conviction by a First Class Magistrate 
the District Magistrate has, in the absence 
of ag appeal to the Sessions Oourt, power 
to interfere with an order passed unders. 
517, Criminal Procedure Code, by the tria] 
Court". 3 . 

Mr Ba Thaung, for the Applicant. 

OPINION.—Two questions have been 


(1) 74 Ind. Oas. 1058; 1 R. 199, 2 Bur. L.J.241; A, 
I, R. 1923 Rang. 227; 24 Or. L. J. 858. 

(2) 111 Ind. Cas. 878;6 R. 259; A. I. R, 1928 Rang. 
240; 29 Or. L., J. 958. . 
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referred to usin this reference: Thereare 
two conflicting decisions of this Court bear- 
ing on thil point. Inthe case of Maung 
Ma Tun v. Mra Kra Goe Pru (2) the trial 
Court had acquitted an accused on a charge 
of criminal misappropriation of a pair of 
diamond nagats, and ordered the nagats to 
be.returned to the complainant. Das, J, 
held that, as the trial Court has acquitted 
the accused there could be-no appeal to 
the Sessions Court and, therefore, the Ses- 
sions Court had no jurisdiction to interfere 
with the order passed by the trial Court, 
nor had it any revisional power in the mat-e 
ter. : 

The decision of a Bench of this Court in 
Emperor v. Nga Po Chit (1) does notappear 
to have been brought to the notice of *the 
learned Judge in Maung Mra Twn's case (2). 
In thatcase Nga Po Whithad been convict- 
ed of criminal breach of trust in respect 


-of three sewing machines by a First Class 


Magistrate. Nga Po Chit did not appeal, 
but on application by the complainant the 
District Magistrate revised the order of the 
trial Magistrate as to the disposal of the 
sewing machines. It was held that the Dis- 
trict Magistrate had jurisdiction to pass 
the .order, although there had been no ap- 
peal and in any case no appeal would have 
lain to him. 

Section 520, Criminal Procedure Gode, 
lays down that: “any Court of Appeal, 
confirmation, reference or revision may 
direct any order under s. 917, 8. 518, or 
8. 919 passed by a Court subordinate thereto 


-to be stayed pending consideration by the 


former Court and may modify, alter, or 
annul such order and make any farther 
orders that may be just.” l 

Sections 547,518 and 519 deal with orders 
as to the disposal of property before a cri- 
mifial Court, or regarding which an offence 
appears to have been committed. The 
meaning of s. 520 was considered by a 
“Bench ofthe Bombay High Court in dn re 
Khima "Rukhad (3). In that case a First 
Olass Magistrate had acquitted certain ac- 
cused who were charged with theft of cattle 
and had directed the cattle to be given 
back to accused No. 1. On application, the 
Sessions Judge had modified the order as 
to the disposal of the cattle, Tt was held 
that the Court of Session was not 2 Oourt 
of Appeal within the meaning of s. 590 as 
an appeal from the order of acquittal 
woull have lain in the High ourt, and 


.(3) 45 Ind. Cas,-501; 42 B. EB. 395. 
19 Or. Li. J.597, . OES E apar 
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that it was nota Court of Revision, as the 
Court of Revision was also the High Court. 
This decision was followed by a Single 
Judge of the High Court of Allahabad in 
the case of Debi Ram v. Emperor(4) and 
Das,J. followed these two rulings in 
Maung Mra Tun's case (2). . . 

A different view of the Jaw, however, has 
been taken by the High Courtof Allahabad: 
in the earlier case of Empress of India v. 
Nilambar Babu (5).- Judgment in that case 
was delivered in 1879, whep the present 
Code of Oriminal Procedure was not in 
force. It was held under the old Code that 
when a Magistrate had discharged an ac- 
cused person and passed orders as.to the 
disposa? of the property,'the Sessions Judge 
was a Court of Appeaf and any one aggriev- 
ed by the order should have applied to 
him. This decision was followed by the 
High Court of Madras in the case of Queen- 
Empress v. Ahmed (6). In that case the 
accused had: been acquitted and Brandt, J., 
observed in his judgment : 

P It seems to me that the 
wording of the section is sufficient to show 
that the Sessions Court, as the -Court to 
which appeals ordinarily lie. frem the deci- 
sions of the First Olass Magistrate by whom 
this case was tried, had power to dispose of. 
the question." ` | 


The ‘Calcutta High Court took a similar ' 
view of thelaw in the casè of Empress v, 
Joggessur Mochi (7). The section corre- 
sponding to s. 520 of the present Code, and 
the Code then in force. was s. 419, and: 
Anslie, J., remarked: i 

“The words ‘ Court of Appeal’ “in that 
section are not necessarily limited to a Court. 
before which an appeal is. at the moment 
pending. It may very often happen, as in 


.this case, that the question of the proprie- 


ty ofan order under s. 418 for the disposal 
of any property producéd before the Court. 
may in no way concern the convicted per- 
son; and’wefthink it unreasonable to put 
such a construction og s. 419 as shall make 
the power of the Judge to modify, alter or 
annul a Magistrate's order affecting “one, - 
contingent on*the accident whether another 
person has or has not chosen toappeal " 

It appears, therefore, that thé narrow ir- 
ferpretation of the terms of s, 590 adopted 
in tRe recent rulings of the High Courts 


+ (4)€1 Ind. Gas. 992; 46 A. 023,99 A, L.J. 505; 20 . 
Cr. If J. 11689 A. I. R. 1924 All; 675; Ts, R? 5A, 91 . 


Cr. ^ 

i (e 2 A. 216. i s 
6) 9 M. 448; 3 Weir 672. * b 
(7) 3 C. 379; 1 C. L, R. 339. + 
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of Bombay and Allahabad is not the view 
. that has been taken by the High Oourts 
of-Madrag and Caleutta and that the deci- 
Bion ofa Bench of this Court in Nga Po 
` Chit's case (1) ig ‘supported by previous 
judicial decisions.: We agree generally 
with the*reasoning ofthe late Ma Oung, 
J., in Nga Po Chit's case (1). Wesee noth- 
ing, in thé terms of s. 520 of the Code jut- 
tifying the view that the worda- ' Court of 


Appeal" in that section mean only a Court: 


to vehich either of the parties tothe crimi- 
nal case has appealed or could appeal. 
Without the section, whert a party to aeri- 
minal casehas appealed,the Court of Appeal 
would have ample powef to pass the neceg- 
sary omders under,s. 423 of tHe Uode. 
Similarly it seems to às that the words 
“Oourt of Revision" cannot be interpreted 
in the narrow sense suggested. The High 
Oourt in dealing with cases in revision has 


ample power under the provisions of s. 439 . 


to pass orders as‘tothe disposal of pro- 
perty in cases which may come before it 
in revision and the provisions of s. 520 
are unnecessary to give it this power. 

All First Class Magistrates are subordi- 
nate to ethe District Magistrate of the 
District, and either the Sessions Judge or 
the District. Magistrate can under s. 435 
'eall for any proceedings of any inferior 
Criminal Oourt in‘ revision. The Sessions 
Judge and the Dtstrict Magistrate are, 
therefore, both “Courts of Revision” with 
regard to the proceedings of a First Olass 
Magistrate within their territorial jurisdic- 
tion. Their jurisdiction’ is a concurrent 
one as it is in the case of revisional powers 
generally, and it does not seem to us that 
their jurisdiction in the matter is in any 
way depéndent on the question whether 
an appeal has been filed or could be filed, 
against the original order of acquittal or 
' conviction in--the case concerned. ` We, 
‘therefore, answer both the questions referr- 


ed in the affirmative. f 
4. e Questions answereg. | 
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` RANGOON HIGH COURT. ` 
MiIsOELLsNEOUS ‘Osvin APpeat No. 44. - 
oF 1928... m 
August 6, 1928, ; 
Present:—Sir Henry Pratt, KT., 
Offieiating Chief Justice, and 
Mr. Justice Ormiston. ` 
. OFFICIAL ASSIGNEE or RANGOON, 
AND ANOTHER—APPELLANTS 
versus ` 
L. ROOPJEE— RESPONDENT. ` : 
Presidency Towns Insolvency Act (III of 1909), 
8. 55—Secured creditor—Good faith —Onus. 
The burden of proving good faith and considera- 


* tion in cases arising under s.55 ofthe Presidency 
Towns Insolvency Act is on_the person claiming to. 


be a secured creditor. [p. 903, col. 2.] ` 
Oficial Assignee of Madras v. Sambanda Mudaliar 


` (D, relied on. 


Miscellaneous appeal against an order of 
the Insolvency Judge, on the Original Side 
in Insolvency Case No. 271.of 1926. ` 

Mr. P. B. Sen, for the Appellants, 

Mr. Halker, for the Respondents. y 
JUDGMENT.—Laxmishanker Lalje 
was adjudicated an insolvent on 14th 
December, 1926. On the.16th.October, 1926, 
he being the owner of a half share of a 
leasehold plot of land witha building there- 
on, mortgaged it for Rs. 1,500 to the re- 
spondent who was the owner of the other 
half share. Subsequent to the insolvency 
he applied to the Court for the realisation’ 
of hissecurity. The claim was referred to 
‘the Official Assignee for enquiry and 
report. The Official Assignee reported 
againstthe claim, and applied under s. 55 
of the Presidency Towns Insolvency Act, 
1909, that the mortgage be declared void 
onthe ground that it had been given within 
two*years of the date of the insolvency 
notin good faith or for consideration. The 
learned Judge of the Orighn?l Side in‘bis 
insolvency juri¢diction held in favour of the 
respondent, declared him to bea secur- 
ed creditor and “directed that the 


mortgaged property be sold and that the . 


proceeds, after deducting the -Offcial 
Assignee’s commission, be paid to the 


. respondent to thé extent of his debt. “It is 


in respect of this order thatthe present 
appeal is filled. .: ME UM ; 
The burden of proving good faith and 
consideration in cases arising under s. 55 ia 
on the person claiming  to' be a secured 
creditor ; see Official Assignee of Mgdras v. 
Sambanda Mudaliar (1). The learned Judge 
has based his decision on a finding that a 
certain transaction which took place 


D 60 Ind. Cas, 205; 43 M, 739; 39 M, D, J. 345; 88^ 


MOLT, 
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between the insolvent and the respondent 
on the 5th August, 1926, was a genuine 
‘transaction. This transaction is evidenced 
by a promissory note for Rs. 1,500 executed 
by the insolvent in favour of the respond- 
ent, a document which also contains words 
which amount toa mortgage or charge over 
the insolvent’s half share in favour of thg 

" respondent for the amount of the debt. The 
doeument ought, therefore, to have been, but 
was not, registered. The short answer to 
the respondent's case is that the terms of 
the contract between the parties having 
been reduced to the form of a document,e 
under 8. 91 of the Evidence Act no evidence 
of its. terms is admissible except the docu- 

` ment; which itself is; inadmissible. There- 
fore, no evidence at all can be given of "the 
transaction of the 5th August. 


As, however, the learned Judge has come. 
to the conclusion that the transaction of 
the 5th August was genuineand that the 
later mortgage was merely exchanging a 
Becurity which, for technicalreasons, was 
invalid for a security which was legally 
valid, we propose briefly to examine the 
salient’ features of the evidence, which 
consists of the depositions of the respond- 
ent before the Official Assignee and the 
Court, of a witness called by him before the 
Court and of the public examination of the 
insolvent. 


There had been alitigation between the 
2nd appellant and the insolvent, of which 
the respondent was aware, ending ina 
decree in favour of the 2nd appellant, 
which was the immediate cause of the 
insolvency. On the 5th August, 1926, the 
respondent says that he advanced the 
Re. 1,500 to ,theinselvent. Later, being 
about to go to his country, he demanded 
payment. The insolvent was unable to pay 
and the respondent asked for a registered 
mortgage, so as(in his own words) “to 
make the,rhatter pucca", the mortgage goes 
out of its way to refer to the promissory 
note, which is *an indication that the 
respondent knew thatthe insolvency was 
imminent, It was, ofcourse, in one view 
of the case necessary that there should be 
documentary evidence of the date when 
the title-deeds were deposited, and the 
promissory note would be such evidence. 
It was incumbent on the respondent to 
prove. the date of the execution of the 
promissery note. It is torn out of a 
-counterfoil bock, the production of which 
would- have afforded evidence of-this date, 
and yetthe book is not produced, and thé 

. . 
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respondent does.not know from whom he 
proeured the form. : 
The respondent produced insupport of 
his case a sort of account book in which the 
only transactions entered are an account of 
tke loan of Rs. 1,50U and an account, 
admittedly incomplete, of the cóllections of 
rent in respect of the house an dispute. 


“What was the necessity of keeping an 


account of the loan, when no interest was 
receivedin respect of it and the only entry 
is that of the loan itself, isenot apparent. 
The respondent admits that the book is not 
a cash, but a memorandum, book, that the 
entries are not in chronological order and 
that the entry of the loan, was copied from 
a rough book which has been destroyed. He 
was a clerk with a wife to keep living in 
Rangoon on a salary of Rs. 160 a month, 
with another source: of income which 
brought him in another Rs. 15 a month, and 
in addition he received Rs. 15 a month for 
house rent.- His housebold expenses only 


.came to Re. 60 or Rs. 70a month, accord- 


ing to his statement. The Rs. 1,500 which 

he lent, he says, represented two years’ sav- 
ings. Before the Oourthe stated that, he 

kept savings (nearly Rs. 2,000) together with. 
jewellery in a box in his master's safe, and 

his witness, Abdul Gani, a fellow employee, 

says that the cash in that box would be 

"Rs. 2,000 to Rs. 2,900" but allhe actually 

professed to see was two bundles of Rs. 10U 

notes, how many ina bundle he does not 

say. Of why the respondent should have 

chosen to keep his savingsin a box for two 

years instead of lending it out, and of why 

he should suddenly change his mind and 

entrust them to a man who was involved. in 

& heavy litigatiqn, thereis no satisfactory 

explanation. 

The insolvent, in his publie examination, 
said that he kept books covering 1975 and 
1926, and produced them, Yet, admittedly, 
the transaction of the 5th Augustis not 
entered in*them, the excuse being that it is 
only his business earnings and expenses, 
anti not his personal expenses which are 
entered. A loan of Rs. 1,500 at intefest 
can hardly be said to be aepersonal expense. 
When with the failure to epter in an 
apparently genuine boek a transactions 
which ought to be entered therein, there “jg 
combfned an entry ina book which is not 
apparently genuine of a transaction. which 
there was no particular reason. for, entering 
therein, suspicion may legitimately arise. 


‘When, combined with thés circumstance, 


there are the other suspici6us circumstifnces . 
to which reference has been made* &bove, 
T e 
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suspicion may legitimately develop intoa 
conviction of certainty. 

We are satisfied that the respondent has 
failed to prove that the mortgage was given 
in good faith anå for consideration. We 
are less reluctant to disturb the finding on 
a question of fact‘of the trial Judge for the 
reason that en]y a very small fraction of 
the evfdence was given before him. 

It follows that the order ofthe learned 
Judge ,of the Original Side sitting in 
Insolvency musf be set aside, and that for 
it there must be substituted an order that 
the mortgage in favour of the respondent 
be declared to be voids against the 
Official Agsignee ard that it be set aside, 
The respondent will fay*the costs of the 
appellants here and below, Advocate’s costs 
in each Court five gold mohurs, 

N, H, Order set aside. 


RANGOON HIGH COURT. 

Osvit MigpgLLANEOUS APPEAL No, 69 
zs or 1928. 

January 4, 1929. 
Present:—Sir GuyRutledge, KT., Chief 
Justice, and Mr, Justice Brown. 
T. R. GOPALASWAMY PILLAY— 
APPELL:NT 
versus 
F. R. MEENAKSHI AMMAL AND 

A ANOTHRR— RESPONDENTS. 

Succession Act (XXXIX of 1925), ss. 218, 250 — 
Joint Hindu family—Death of member—Surviving 
member, whéther entitled to administration. 

A member of a joint Hindu family is not, as such, 
a pérson entitled under s. 218 of the Succession 
Act to an administration of the estate of a deceased 
member of the family. [p 908, col. 1.] 

Kali Kumar v. Munabati Kumar (7), Ramagiri 
Guruvaya Naidu v. Govindammah (8) and Uttam Devi 
v. Dina Nath (9), followed. 

Messrs. Aiyangar and Tambi, ior the 
Appellant. * e 

Messrs. Hay and Sastri, for the Respond- « 
ents. . 

JUDGMENT.—The propegty in dis- 
pute in the present case is the estate of 
one Tanjoree Ramaswamy Massilamany 


Pillhi. deceased. The appellant, Tanjore e 


Ramaswamy Gopalaswamy Pillai, applied 
on the Original Side of this Court for 
. Letterg of“ Administration to the estateef . 
the deceased.on' the ground that he wfs 
the brother of the, deceased, that they 
formed between them a joint undivided 
family ia the Hindu Law and that he 
.was, therefore, the only heir and posal 
e * 
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representative of the deceased. The de- 
ceased left surviving a wife, Meenakshi 
Ammal the first respondent and a daughter 
Pad&mabhai, the second respondent. The 
two respondents opposed the application 
for Letters. They denied that the appel- 
lant and his brother formed a joint un- 
divided Hindu family. 

Issues were framed, and a large amount 
of evidence was recorded but the case was, 
decided on 2 point of law. By consent of 
the parties a preliminary issue of law 
was fixed: 

“Oan Letters of Administration be grant- 
ed to the surviving member of a joint 
Hindu family in respect of the property 
of that family."? i 

The learned trial Judge was of opinion 
that under the Mitakshara Schoolof Hindu 
Law, to which the parties belong, the 
property of a joint Hindu family passed 
on the death of one of the members not 
by succession, but by survivorship and 
that the surviving member of a family 
was not an heir to the deceased, and was, 
therefore, not a person to whom Létters 
of Administration could be granted. 

The learned Judge did not deal in his 
judgment with special cases in which the 
general rule as to the grant of Letters is 
not followed. His finding was merely to 
the effect that in such a case, the surviving 
member. of a joint family was not a person 
to whom Letters could be granted, under 
the provisions of s. 218, Succession Act, 
The section lays down that: 

“If the deceased has died intestate,...ad- 
ministration of his estate may be granted 
to any person who, according to the rules 


for the distribution of the estafe applicable. 


in the case of sugh deceased, would be 
entitled to the whole or any part of such 
deceased's estate." 

A large number of decided cases have 
been cited to us on the subject, The 
majority of these. cases deal with the 
question of Oourt-feeg payable on the grant 
of Probate or Letters of Administration 
and are not, therefore, directly applicable 
to the point at issue in the present case. 

In Im the goods of Pokurmull Augur- 
wallah (1) an application was made for 
Probate of the Will of a Hindu who was 
governed by the Mitakshara Law. Dufing 
his life, the testator had purchased certain 
Property out of the income of the ances- 
tral estate. It was.held that, although the 
property vested in the members of the 


(1) 23 O. 980; 1 0, W. N: 31. . 


. Court-fees were or were not payable. 


$06 


joint family as tenants-in-common it vested 
in themas trustees for all the co-parceners 
and that all the property surviving in the 
estate of the deceased was property held 
by him in trust and, therefore, not liable 
to duty. In In re DasuManavala Chetty (2) 
a different view as to the payment of 
Oourt-fees was taken. In that case the 
deceased died intestate and Lettere of 
Administration were applied for. It was 
held that Court-fees must be paid on the 
share which the deceased was entitled to 
claim by survivorship. In the case of 
Kashinath Parshram v. Gourabai (3) an 
application was made for the Will of a 
joint Hindu family and it was claimed 
that Court-fees were not payable. It was 
held that what had to be looked at in such 
cases was the estate actually specified in 
the Will and not the estate which could 
legally be disposed of by the Will. It was, 
therefore, held that the full Court-fees 
were payable. In Keshavlal Punjalal v. 
Collector of Ahmedabad (4) the question 
was whether Court-fees were payable on 
an application for Letters of Administra- 
tion. In that case it was held that where 
an estate consists of a share of a Hindu joint 
family property no Court-fees were payable. 


In all these cases the sole question for: 


decision by the Court was as to poner 
n 
no ease had there been any opposition to 
the grant of Probate or Letters of Adminis- 
tration. In Im re DasusManarala Chetty 


` (2) Miller, J., did state in his judgment: 


“I have no doubt thatthe applicant is 


. & person to whom Letters of Administra- 


tion may be granted under s. 23, Probate 
and Administration Act.” AN 
But this point was not really a point for 


* decision “if the c&se and was dealt with 


i LẸ 934; 46 M. L. J. 23; 5 


very shortly. , 

We have been referred to the dictum of 
the Privy Council in the ease of Brij 
Narain Rai ve Mangla Prasad Rai (5). At 
page*103* of the judgment in that case 


their Lordshjps averred: ' 


“It is true that the'point was not actually” 


taken so far as appears in any of these 

(2) 4 Ind. Oas. 1064; 33 M. 93; 6 M.L. T. 286; 19 M. 
Tu. J. 591. 

(3) 28 Ind. Cas 473; 39 B. 245; 17 Bom. L.R 169. 

4) 77 Ind. Cas. 749; 48 B 75; 25 Bom. L. R. 1240; Ae 
T, R. 1924 Bom. 228. 

77 Ind Oas. 689; 46 A. 95; 51I A 129; 21 A. 
P.L T. 1; 280. W. N. 
253, (1924) M. W. N. 05 10. L W.72; 2 Pat. L.R» 
41; 10 O, & A. L. R. 823; A. I R. 1924 P. O 50; 33 
M. L. T. 457; 26 Bom. L. R. 500; 110. L. J. 107; 1 
O. W, N. 48; 41 O. L. J. 232 tP. O.). 

#Page of 465. —[Ed.] 
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cases, but when a long series of cases ex- 
tending over a long period of-time ‘when 
parties were represented by eminent Coun- . 
sel are decided ina way whtre if a plea 


‘which was evident had been taken and 


upheld, the decision Would have been the 
other way, there arises an irresistible con- 
clusion that the plea was not taken because 
it was felt to be bad.” |. 

It is suggested that, as in alP these 
cases, which were decided under the Court 
Fees Act, Probate or Letters of Adminis- , 
tration were actually grahted and -no ob- 
jection was raised to their grant, the cases 
are all in favour of the view that the 


‘grant of Probate or Letters could legally 


be made. We do not think that there is 
very much foree in this suggestion. In 
none of these cases cited, does it appear 
to*us that there was any one interested in 
opposing the grant of Probate or Letters. 
In no case were the parties represented by 
eminent Counsel, whose cases would have 
served by raising a plea that the grant of 
Letters or Probate could not be made. 
We do not, therefore, think that these 
cases are of very muchassistaneé to us for 
the decision of the present case. . 

A case which appears to us to be.more. 
relevant is that of the Bank of Bombay v. 
Ambalal Sarabhai (6). Id that case a suit 
was filed by the son of a deceased Hindu 
with whom he was joint and undivided 
against the Bank of Bombay to have certain 
shares in the Bank transferred to his name 
from that of his father as the sole sur- 
viving co-parcener. Under s& 23, Presi- 


-dency Banks Act, 1876, when by the death 


of any proprietor or shareholder his stock 
or shares shall devolve on his legal repre- 
sentative, the Bank shall not be bound to 
recognize any legal representative of such 
proprietor or shareholder, other than a 
person who has taken out, from a Court 
having jurisdiction in this behalf Probate 
of the Will or Letters of Administration to 
the estatesof the deceased. It was contend- e 
ed on behalf of the Bank that under-this 
section they were not bound to recognize 
the plaintiff, unless he took out Letters 
of Administration. The trial Judge held 
that the property of a j@nt undivided 
Hindu family did not onthe deathof a 
member of that family devolve on *his 
legal representative, and that this section 
was, therefore, no bar to the bringing of 
the suif. But’ on appeal „this view of 
the law was held to be incorrect, In the 


(6) 24 B, 350; 2 Bom, L. Ri 467, Ti 
Í "s . e . * e 
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course of the judgment in the Appeal 


Court which was deliveredby J enkins, C. J., 


the following passage occurs: 
“It is said that inasmuch as the beneficial 


. interest in the share passed by survivor- 


ship, ‘the share would not, according to 
the words of the section, vest in the 
executor or administrator. But this argu- 
ment ig founded on anobvious fallacy; it 
confuses the legal title and the beneficial 
interest, and assumes that because the 
beneficial interes} has survived, the legal 
title’ must follow suit. But as I have 
pointed.out, it is with the degal title alone 


that we are concerned, and that has not. 


survived.. We have, not, dt present to 
consider inewhat way representation should 
be taken out, or what dùty should be 
paid; it is sufficient to hold, as in my 
opinion we should,-that the present isa 
case in which s, 23, Presidency Banks 
Act, applies, and that, if the Bank so 
requires, Probate or Letters of Administra- 
tion must be produced.” | 
‘There is no direct finding here on the 
question of law now before us although 
difficulties might well arise out of this 
decisión in thecase of a joint Hindu un- 


' divided family, if the surviving members 


of the family were not competent to take 
out Letters of Administration. The differ- 
ence here is pointed out between the 
legal title and the beneficial interest 
and it may beargued on behalf of the 
appellant that although the beneficial 
interest in the property passes by sur- 
vivorship the legal title vests in the legal 
representative of the deceased. It docs 
not seem:to us, however, that this would 
help the appellant in the present case. 
Tt may bea “good argument in favour of 
the view that Letters of Administration 
can be taken out in respect of an undi- 
vided joint Hindu family estate. But it 
by no means necessarily follows that a 
surviving member gf that joint family is 
one of the persons entitled to L&tters. 


Three cases. have 
which *directly support the view*of law 
taken by the trial Judge. Inthe case of 
Kali Kumar œ Munabati Kumari (it 
was held that a member of ajoint Hindu 
family could not apply for Letters of 
Administration to the estate of the dè- 
ceased member of that family. Thejudg- 
ment of the Court in that case is, vesy 
short and it does not seem to have been 

- e 


(T) 10 Intl, Cas.155; ASI, R, 1923 Pat.96; (1922) 
Pat, 840. `. : ° 
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reported inan official report of the Court. 
A similar view was, however, taken by 
the Original Side of this Court in Ramagiri 
Guruvaya Naidu v. Govindammah (8). In 


MEENAKSHI AMMAL, 


the course of his judgment in that case : 


Beasley, J. remarks: 

“In this case, according to Mr. Naidu 
the,property is the property of the joint 
Hindu family and he is not claiming, 
therefore, any property of the deceased but 
is disputing his right to deal with his 
property as his own. He has not, there- 
fore, such an interest in the estate of 


the deceased as entitles him either to . 


oppose a grant of Letters of Administra- 


tion tothe alleged son or himself to ask - 


‘for Letters of Administration.” 

And a similar view was taken by the 
Chief Court of the Punjab in the case of 
Uttam Devi v. Dina Nath (9). It appears, 
therefore, that such direct authority as 
there is on the point before us for 
decision supports the view taken by the 
learned trial Judge. 

The only person entitled to the grant 
of Letters unders 218, Succession Act, is 
one, who according to the rules for the 
distribution of the estate applicablein the 
case of such deceased, would be entitled 
to the whole or any part of the such 
deceased’s estate and the question is whe- 
ther the surviving member of a joint un- 
divided Hindu family is entitled to any 
part ofthe estate of a deceased member 
of that family. The view taken by the 
Ohief Oourt of the Punjab and by Beas- 
ley, J., of this Court in the two cases to 
which we have referred was that the 
surviving member would not be entitled 
to the whole or any part of the deceased's 
estate, because on the,death of the de- 
ceased no estate ip the joint family pro- 
perty remained in him atall, such estate 
as he had previously held passed at once 
to his survivors on his death. 

The „general principles applie&ple in 
Hindu Law in such cases are explained 


e in Mayne's Hindu Law, s. 246 


“There is-no such thing a8 succession pro- 
perly so-called in an undivided Hindu 
family. The whole body of such family 
consistsng of males and females, constitute 
*a sort of corporation, some of the mem- 
bers of which are co parceners, that is, 
persons who on partition would þe entitl- 
-ed to demand a share while others are 


(8) 82-Ind. Cas. 824; A. I. R. 1924 Rang. 329; 2 Bur. 

. J. 116. . os 

(9) 51 Ind, Cas, 651; 56 P. R. 1990; 89 P.L, R. 
109, B 
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only entitjed to maintenance. In Malabar 
*and Canara, where partition i8 not allowed 
the idea of heirship would never present 
itself to the mind of any member of “the 
family. Each person is simply entitled to 
reside and be maintained in the family 
house, and to enjoy that amount of 
afflaence and consideration which arise 
from, his belonging.to a family possessed 
of greater or less wealth. As he dies out 
his claim cesses and as others are born 
their claim arises. But the claims of 
each spring fromthe mere fact of theig 
entrance into the family not from their 
taking the placeof any particular indi- 
vidual, deaths may enlarge the beneficial 
interest of the survivors by diminishing 
the number who havea claim upon the 
common fund just as births may dimi- 
nish their interest by increasing the num- 
berof claimants. But although the fact 
that A is the child of B introduces him 
into the family it does nof give him any 
definite share of the property for B him- 
self has none. Nor upon the death of B 


does he succeed to anything for B has 


left nothing behind to succeed to. Now 
in every part ofIndia where Mitakshara 
prevails the position of.an undivided 
family is exactly the same, except that 
within certain limits each male member 
has a right to claim partition, if he likes. 
But until they elect to do so the property 
continues to devolve upon the members of 
the family for the time being by sur- 
vivorBhip and not by succession”. 

We do not understand the correctness 
of these principles to be questioned, A 
member of an undivided Hindu family 
@uring his life is entitled to the bene- 
fiejal interest in the femily estate but 
on his death that interest immediately 
ceases, and the whole beneficial interest in 

ethe estate belongs to the other members 
' of the family. There is no suecesgjion to 
the deceased's estate beeause he has left 
nothing to succed to. NO part of the joint 
family estate is, therefore, the deceased's 
estate within themeaning of s. 218, Suc- 
cession Act, and it, therefore, seems to 
us to follow that a member of asjoint 
undivided Hindu family is not as sucha 
person entitled under s. 218 to an adminis- 
tration ofthe estate of a deceased mem- 
ber of the family. It may be as suggest- 
ed by the judgment of Jenkins, O. J. 
* in the esse of Bank of Bombay v. Ambalal 
Sarabhai (6) that there is no certain legal 
title,of the deceased which remains in 
existence after His death and veets in hig 


. * 
GOPALASWAMY PILLAY 0. MRENAKSHI AMMAL, 


legal representatives. But if that is s? 
it is. not a member of the family estate 
who obtains that title as such bit his heir, 
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and we do not understand it to be dis- : 


puted that for the purposes of the Sac- 
cession Act the heirin the present case 
is the 
the appellant. If, therefore, fbere is a legal 
title still eurviving that is not préperty 
to which the appellant'as a member of 
the joint undivided family is eptitled, 
we.are, therefore, 
general question, has been correctly an- 
swered by thelearned trial Judge. 

It has been suggested that even though 
we hofd that thé appellant is pot entitl- 
ed to Letters wndér s. 218, his claim 


widow or his daughter and not, 


of opinion that the | 


shoyld nevertheless be considered under s. . 


950 or s. 254, Section 250 hardly seems to us 
to be applicable to a case of the present kind. 
It may be that the appellant could have 
made outacase forthe grant of Letters 
of Administration under 8 254. It is point- 
ed outto uson behalf ofthe respondents 


what the appellant really wants to claim . 


is entirely opposed to the interest of the 
estate of the deceased. He ,claims. that 
the property is his and does not belong 
to the estate at all. If that be so, there 
are obvious objections to his being made 


the legal representative of the deceased. , 


It is possible that» circumstances might 
arise in which it would be necessary to 
override these objections and grant of 
Letters of Administration to the survivor 
of a joint family but it does 
that these questions properly arisein the 
present cage. . : 

The applieation for Letters was clearly 
filed under thé provision of a 218, Buge- 
cession Act. The appellant claimed to be 
entitled to administration of the.estate 
as of right. He did not claim that such 
special circumstances existed that the 
ordinarye rule should not be followed and 
that s. 254'*should be &pplied. The case 
im the trial Court appears to have been 


decided by consent onthe issue of law, | 


which was fyamed and we do not fhink 

that the appellant shoüld be allowed to 

make out a fresh case for himself now. 

e The result is that we see no. sufficient 

reason to interfere with the orders passed 

by the trial Court and we dismiss 

appeal with costs. ane 
ano os Appeal dismissed, 

e . 

x: ° 
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nof seem . 


the 


: trospective effect, A 
The effect of s. 5 of the Prevfdent Funds Act, 


- the Act came into force. 
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- RANGOON HIGH COURT. 
First Orvit APPEAL No. 131 or 1928, 
' August 9, 1928. 
Present :—Sir Henry Pratt, Kt., 
Offieiating Chief Justice, and 
Mr. Justice Ormiston. 
MA KY WAY—DEFENDANT—APPELLANT 
° o versus 
MA MI LAY AND ANOTHER— PLAINTIFFS—~ 
e * RESPONDENTS, 
Provident Funds Agt (XIX of 1926),s. 5, effect of 


—Nomination against personal law—Nomtnation 
before Act—Death of declarant after Act—Re- 


1925, is that a nomination is valid in spite of any 
prohibition in the personal law of the person mak- 
ing the nomination. (p 910, col. 2.] . 

The fact that the nominstion was made before the 
operation of the Act renderfng it valid is not 
material where the declarant did not die till after 
In such a case no ques- 
tion i retrospective effect of the Act arises. [p. 911, 
col, 1. . : 


First appeal against the judgment of the 
Original Side in Civil Regular No. 146 of 
1928. 


Mr. Ba Han, for the Appellant. 

Mr. Leong,for the Respondent. 

Th* judgment of Mr. Justice Chari 
from which the appeal was preferred was 
as follows : . < 


-  Chari, J.—The facts of this case are 
“that MaMiLay, the plaintiff, is admitted 


to be the widow and, under the Burmese 
. Buddhist Law, the sole heir of the deceased, 
Maung Po Hla. 


Maung Po Hla was an employee of the 
Burma Railways and, as such, a subscriber 
to the Railways Provident Fund. He died 
on the 24th of February, 1928, and the 
question hag arisen as to whether the 


“money is to be paid to the plaintiff, who 


is his widow, or to the 2nd defendant, Ma 
Kyway, who is his sister and nominee 
PEOR by him under the rules of the 

una. . e. 

Under cl. 4 of*the Provident Funds 
Aet XIX of 1925, when a sum of mones 
or the balance thereof, vests in g defend- 
anttó whom itis payable under the rules 
.of the Fund, he is*the person to be first 
paid, and thee nominee only takes any* sum 
which isnot payable to the defendant, 

“In the Burma Railways Provident Fqnd 
Rules, r. 19 (a) does not make the sum 


of money» standing to the credit of éhe. 


: deceased. member payable to the .widow 
or relatives but only gives te the Com- 


. mittee a discretio to payit to the widow 


or relatives, if no Probate of the Will, or 
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Letters of Administration, or Succession 


Certificate, specifying 


such money, is pro- 
duced to the Manager. . 


If, therefore, neither under the rules," 


nor under ihe Aet, the widow gets any 
right to preferential payment, the question 
arises whether the nomination of his sister 
made by the depositor deprives ' the 


widow of her right under the Burmese Bud- e 


dhist Law. : 

It is admitted that the depositor: was 

a Burman Buddhist, and that, as such, 
his widow gete an undoubted right to 
succeed to his estate. 
* A Burman Buddhist cannot make a Will, 
and in the case of Ma Nu v. Ma Gun (1) 
a Bench of this Court held that the nomina- 
tion, of a person for payment of the money 
in a Provident Fund on the death of the 
subscriber was a testamentary disposition, 
and invalid where the subscriber was a 
Burman Buddhist. A 

Itis argued on behalf of the 2nd de- 
fendant that the ruling in Ma Nus case 
(1j is no longer law, on account of the 
provisions contained in s. 5 of the new 
Provident Funds: Act. That section enacts 
as follows :— 

“Subject to the provisions of this. Act, 
but otherwise notwithstanding anything 
contained in any law for the time being 
in force or any disposition, whether test- 
amentary or. otherwise, by a subscriber to 
* * * any nomination, duly made in 
accordance with the rules of the Fund, 
* * * ghall be deemed to confer such 
right absolutely, until such nomination is 
varied by an another nomination," 


It ig argued on behalf of the nominee, 
the sister, that the effect of this provision 
of law isto enable a Burman Buddhist te 
make a nomination, though such a no- 
mination, being in the nature of a testa: 
mentary disposition, is prohibited by his 
personal law. 


The learned Adyocate for the plaintiff 
contends that the words ,“contained in 
any law for the tinfe being in force,” refer 
tothe statutory law and not to the per. 
sonal law of the parties. Itseems to me 
that the words do clearly provide, that, 
inspite of any prohibition in the per- 
sonal law of the person making the no- 
mination, such a nomination is valid. ə’ 

I may incidentally remark, ‘though I 
cannot utilize it for the purpose of con- 


,O 84 Ind, Cas, 3852 R. 388; AI. R. 1925 Rang, 


^ 


. was enacted. 
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struing the section, that, in the correspond- 
ence, the attention of the Government of 
India was drawn to Ma Nu's case (1), and 
the disability of a Burman Buddhist to 
make a Will It may be presumed "that 
that fact wasin the mind of the Legisla- 
ture when s.5 of the Provident Funds Act 


This, however, does not dispose of the 
case, because of the time when the no- 
mination was made. This specific point 
was not raised by the learned Advocate 
for the plaintiff, but Iambound to deal 
with it. e 

In respect of the Provident Funds Act 
XIX of 1925, the Governor-General in 
Oouncil appointed the lst of April, 1926 
as the day on which it should comé into 
foree, vide Notification No. F. 555—24, dated 
the 8th of December, 1925. 

The nomination in this case was made 
‘by a declaration dated the 27th of Septem- 
ber, 1924. There has not been any fresh 
nomination after the new Provident Funds 
Act came into force, and the question arises 
whether the new Act could have retros- 
pective effect, so as to make that nomina- 
tion legal. 

It is settled law that an enactment, which 
takes away, or impairs, vested rights, or 
creates new obligations or imposes new 
duties, or attaches new disabilities in res- 
pect of past transactions, must be presumed 
to be intended by the Legislature not to 
have a retrospective operation. 
on the Interpretation of Statutes, Sixth 
Edition, page 388, et seq. ] 

It is unnecessary to refer to all the 
rulings on the point, and 1 shall only draw 
attention to the very recent ruling in the 
*case of Nep»a v. Sager Pramanik (2), where 
eyen a declaratory Act was held not to have 
any retrospective operation. 


“It may indeed be urged in this case that 
the effeet of the new Act was not to create 
a disability but to remove an existeng dis- 
ability, namely, the disability of a Burman 
Buddhist to make a testamentary disposi- 
tion. Even in such a case the English 
rulings cited in Maxwell show that a Statute 
will not be construed as having a retros- 
pective effect. But, where the existénce of 

„a disability creates rights in other people, 
and ewhere such rights will be taken away 
by allowing an Act to have a retrospective 
operation, it is clear that a Statute cannot 
be construed as having such an operation, 


-(2) 103 Ind. O&s. 662; 55 O. 67; A.I, R, 1927 Oal, 
763;<1, La. T. 40 Cal, 102, 


MÀ kYWAY v. MÀ MI LAY 


(Maxwell. 
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unless the Lsgislature in explicit terms 
Bays 80. 

On the day when the nomination was 
made by the husband, such 8 nomination 
was clearly beyond hie capacity and illegal. 
The wife had a right, whether enforceable 
immediately, or at a future. timer is im- 
material, to ignore that nomination and ta 
claim the money bequeathed to another 
person as her own. Of that right she can- 
not be divested, unless the Act in clear 

- terms enacts to that effect. . ‘ 

I, therefore, hold that the nomination - of 
the husband of, the 27th September, 1924, 
is an invalid nomination; that the ruling in 

: Ma Nws case (¥) applies to that nomination 
and fhatitis nof valiflated by the removal 
of the disability of the husband by the 
later Act. 

I, therefore, holdthatthe plaintiff is entit]- 
ed to the money in the hands of the Agent, 
Burma Railways Provident Fund, standing 
in the name ofthe deceased, Maung Po Hla. 
There will be à declaration accordingly. 





The nominee appealed. - 

JUDGMENT.—Maung Po Hla deceas- 
ed was an employee of the Buyma Railways 
and a subscriber to the Railways Provi- 
dent Fund. He nominated his sister Ma 
Kywe as his beneficiary. His wife, and 
sole heir under the Burmese Buddhist Law;,. 
Ma Mi Le sued fer recovery of the sum 
standing in her husband's name at his 
death and obtained a decree. 

In the diary of the J1th May, 1928, the 
learned Judge on the Original Side record- 
ed “ the point for decision is whether the 
Provident Funds Act override the personal 
law of Maung Po Hlato the extent of en- 
abling him t$ direct his momey to be paid 
to his sister.” 


The Judge found that the effect of s. 5 of 
the Provident Funds Act, 1925, was that a 
nomination is vaild in spite of any prohi- 
bition In &he personals law of the person 

making the nomination. : 

We agree that thefe can be no doubt of 


the corréctness of his construction. e 


The provisions of s: 5 are perfectly clear 
and definite, and on this fieding the suit 
® by the wife should have been. dismisged. 
Tye learned Judge has, however, held that 
as the nomination of the sister was made 
- b? a declaration, dated the 27th September, 
1924, befere the Act came tnto.force, it was’ 
invalid. He considered that the Act was 
. not intended to have g retrospective force. 
and a fresh nomination was required. 


{ . 
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This was a point not taken in argument 
and the Court was not justified in coming 
to a decision,on this ground without hear- 
ing the Advocates on the point. 

We find ourselves quite unable to accept 
thereasoningofthe learned trial Judge. The 
effect of the new Act wasclearly to render 
vaild a nomination which was previously 
invalid, as cofitsavening the provisions of 
the Burmese Buddhjst Law. 

It is not a question of retrospective effect 
since the declaragt did not die till after the 
Act came into force. 

No fresh nomination was nebessary. The 
nominee is entitled to the money. We set 
aside the decree of the Orjginal Side and 
direct that éhe suit be gismissed. Appel- 
lant will have coste in the Suit and appeal. 
Advocate's fee three gold mohurs. . 

N. H. Decree set aside. 


. 
RANGOON HIGH COURT. 
First Crvin ArPzaL No. 32 or 1927. 

: : January 16, 1928. . 
‘Present :—Sir Henry Pratt, Kt., Officiating 
Chief Justice and Mr, Justice Carr. 
ABDUL RAHMAN— APPELLANT 
versus 

m CRISP & Oo.— RESPONDENT. 

i Specific Relief Act (I of 1877), s. 42, proviso— 
Suit for declaration as to respective shares of parties 
ag property attacled—Consequential relief by way of 
sale and distribution of proceeds, possibility of—Bar 
of suit—Ciyil Procedure Code (Act V of 1908), O, VI, 
r, 17—Consequential relief not asked even on objection 
—Amendment of plaint in appeal. 

A suit for mere declaration that the plaintiff's interest 
in the propertye attached extends to one-four&o share 
and that the defendant Bad by purchame acquired 


only ,& one-fourth share is not competent by virtue, 


of s. 42, Specific Relief Act, where it appears that 
the defendant was in joint possession and the plaint- 
iff cule have sought for further relief by way 
of sale ofthe property anti partition of the proceeds 
er otherwise. ° ? 

'Gajgdhar Singh *v. Hari Singh (1)'end Joynarain 
Sen Ukib v. Suchitra Debya (2», distinguished. 

There is ample authority for refusing to allow 
amendment of plaint in appeal, when objection has 
been taken thatthe suit is net maintainable withow 
a, prayer ‘for eonsequgntial relief $n the trial Coury, 
and the plaintiff &as opposed it and not ‘sought to 
amend there. - 

Narayana v. Shankunn? (3), Suryanarayanamurtt 
v. Tammanna (4) and Raj Narain Das v, 
Nando Das Chowdhry (5), followed, ee. x 


» ABDUL RASIMAN V. CRISP & do. 


hama - 
ANG Tag 26-0. W. N. 206 


bii 
First appeal from a deeree of the District 
Mandalay, 


of the District Court, Mandalay, E. Crisp - 
ang A.B. Orisp, brothers of M. F. Crisp 

obtained a declaration that a mill and site 

were not liable to attachment in execu- 

tion of H. A. Rahman's decree against M. 

F. Crisp. - 

On appeal this Court in Oivil First Appeal 
Ne. 114 of 1927 held that M. F. Orisp had 
an attachable interest in the suit pro- 
perty, and reversing the District Court's 
decision dismissed the suit. In Suit No. 
78 of 1926 Orisp & uo., now composed of 
A.B. crisp and three. other members of 
the family, sued in the District Court for 
a declaration that the decree-holder H. A. 
Raman's interest in the property waa 
Rahman had attached, brought to sale and 
himself bought the property and at the 
time of the suit he and plaintiffs were in 
joint possession. 

The Court granted a decree declaring 
that M. F. Orisp’s interest in the suit 
property extended to one-fourth and that 
defendant had by purchase acquired only 
a one-fourth interest. 

The first point forconsideration is whe- 
ther the suit for a mere declaration is 
not barred by the proviso to s. 42, Specific’ 
Relief Act. : 

-It- is obvious that under the circum- 
stances plaintiffs could have sought for 
further relief by way of sale of the pro- 
perty and partition of the proceeds or other- 
wise, and ought to have done so. 


A continuance of joint possession will ° 


merely mean that neither party can use the 
mill, The declaratory decree will not assist 
plaintiffs as i$ stands, and a further suit 
will be necessary unless the parties cpme to 
an amicable settlement, . 
it is nota case of a’cloud being cast on 
“title merely asin Gajadhar Singh v. Hari 
Singh (1), or the Calcutta case of Joy 
Narayan Sen Ukil v. Suchitra Debya (2),- 
where plaintiff did not need relief by way 
of partifion. » 
* We are of opinion that the suit as 
framed did not lie. We do not consider 
that we should be justified at this stage 


(1) 87 Ind. Cas. 647; 47 A. 416; 23 A. L. J. 291; 

L. R. 6 A. 237 Oiv. & 95 Rev; A.L R. 1925 AIL, 

491. 

(3) 65 Ind. Cas. 8; A.I, R. 1922 Cal. 8; 330, L, 
* 


in Suit Nos 189 of , 
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ofthe proceedings in allowing the plaint  Aungby his sefond wife Ma Thaing Chon 
to be amended by a prayer for eonsequen- married Ko Po Min. 
tial relief, Respondent Sena Mahomed obtained a 
There is ample authority for refusing decree against Ma Thaing Ohon and her 
to allow amendment, when objection has second husband Ko Po Min, and in execu- 
been taken that the suit is not main- tion of that decree attached a house and 
tainable without a prayer for consequen- site, Appellants claimed that the said house 
tial relief, in the trial Court, and plaintiff and site was the hnapazome of U Tha 
has opposed it and not sought to amepd Aung and his first wife ‘Ma Yin Kywe and 
there. It is only necessary to refer to the in Civil Miscellaneous Nos. 18 and 19 of 1926 
Madras cases of Narayana v. Shankunni applied for the releasing of their "shares 
(3), where the reasons are discussed, and in that property from attachment. For 
Buryanarayanamurti v. Tammanna (4), Sena Mahomed it was,contended that 
and the Oalcutta case of Raj Narain Das questions of title could not be gone into 
v. Shama Nando Das Chowdhry (5). e in such cases, but that the claimant's 
The appeal must be allowed, the decree proper remedy was to file a declaratory 
of the District Caurt set aside and the suit. By corfsgnt the applications were 
suit dismissed with costs throughout in: - accordingly dismigsed without costs on 


favour of defendant. ° 26th July, 1926.°The two appellants did not 
R. L. Appeal allowed, file their declaratory Suit (No, 13 of 1928) 

(3) 15 M.255; 2 M. L. J. 29. till the 27th January, 1928, No conse- 

f 6) 26 0.815; 4 Q. W. N. 162. quentialrelief was asked for., An objec- 





the suit was time-barred under Art. 11, 

Limitation Act, and (2) that the suit was not 

maintainable, as no consequential relief 

was asked for. The Township Judge over- 

ruled ice ne sre ices x12 A eine 

à District Judge took a different view. He 

RANGOON HIGH COURT. : held that the suit must be treated as one 
SPECIAL SECoND Oivit APPEAL No. 412 oF under O. XXI, r. 63, Civil; Procedure Code, 
1925 l and not one under s. 42, Specific Relief 


February 20, 1929. du PRAE 
Present :—Mr, Justice Maung Ba. Act, and that Art. 11, Limitation Act,should 


. beapplied. . 
MA THAN YIN RS eee: Had appellants not applied for removal 
SENA MAHOMED-— RESPONDENT. of attachment from their shares, they 


wea : would have been at liberty to bring & 
T. M ad eras fee Pa ü p E s yr suit under s. 42, Specific Relief Act, as they 


tion was raised on two grounds: (l) that. 


Limitation Act (IX of 1908), Sch.I, Art.11—Dis would then be claiming a declaration of © 


missal of claim—Declaratory swit—Limitatign. their own right to property. Since there 


A person who has preferred a claim under O. XXI, e: 1 d . 
r. 58, Civil Procedure Code and whose claim has had been a, claim under O. XXI, = 98, 


"n e e 
“been dismidbed, is not? entitled to institute a suit Civil Procedure Oode, the onky remedy leff 
under s 42 of the Specific Relief Act for a declara. was to file a declaratory suit under r. 63 
tion of bis right. His only remedy isto file a suit ofthat Order. This view is supported by 


under O.XXI1,r.63,of the Code within the period gm 
prescribed by Art. llof the first Schedule of the Maung Pya On Mg. v. Ma Hla Kyu (1) and 


‘Limitation Act. e K. R. M. A. Firm v. Maung Po Thein (2). 
Maung Pya On Mg. v. Ma Hla Kyu (1) andeK. R M, The*decision of the District Court was 
A. Firm v. Maung Po Thein«2), relied on. — , correct arl this appeal is accordingly dis- ` 


Mr. S. T Leong, for the Appellants. 
Mr. P. S. Sen, for the Respondent. A. a Appeal dismgssed. 
M babs ero eT E t Ma EX "o a Ind. aaa, Bu 1R, 481; A.L R. 1944 Rang. 
in is the daughter of U. Tha Aung by his 42;2Bur D. J.1 E 
first wife Ma Yin Kywe, and appellant oo Ind, Oas. 98,4 R,32; Ag. R. 1924 d 


missed with costs. 6 


Ma Than Shwe is the daughter of U. Thae $ A . M 
. e ` AES . 
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Abad i—Presumption of doner of village site. © . Acts—General—concld. 


! "GENERAL INDEX. E 


. i | VOLUME 145—1929. 








Unless, it is established that a person isa pro- 
prietor in a village, the ordinary presumption iS Act 1922—XI. See Income Tax ACT. 
that he is a non-proprietor and has the usual rights ` .—— 1923—VIIL See Workmen's COMPENSATION Act, 


of anon-proprietor which are that he isthe owner" .. . 1993.—X. See PAPER CURRENCY ACT. f 

of the materials of his house but that the site MW 1925—XIX. See Provipent l'UNDS ACT. 

belongs to the village proprietary body. Lélan NATE  . . 1995 XXXIX. See SUCORSSION AOT. 

v. Monax Bat, 10° Lah. L,eJ. 18; “A: I. R; 1929 Lah; ——4,1926—XXV. See Divorce (AMENDMENT) Aor. 

123 . 422  *1996—XXVIIL See Usurious Loays (AMBND- 

. : - MENT) ACT, 

Abetment of offence—Trial: of  abettor--Com- 1927 —V. See FINANOE Act. . t TAR 
plaint by Gourt, necessity of. See ORIMINAL EBO i gan " 
CEDURE GODE, 1898, 8.476. - 'Acts—Bengal. 

Account—Suit by commission agent for balance of 
account—Appeal from preliminary decree— Court- —L. 1875—V. See BENGAL SURVEY Acr. 
fee. See Coorr Fezs Acr, 1870, s. 7 11) (iv) 391 —— 1876—VII. See BENGAL LAND REGISTRATION ACT, 

f —— 1880—IX. See Orss Act. 

Accretion of land—Patnidar's ped for rent .. . 1884—ĪII. See BrzNGAL MUNICIPAL ACT. 
and cess. —— 1885—VIII.. See BENGAL TÉNANOY AOT. 

The Government cannot anae a paia to take — = 1897 V, Ses EMT PATTON AR i ASK 

„a settlement of accreted lands against his will — 1913—IIi, See BENGAL Pustic DEMANDS Rre- 


where the zemindar refuses to take a settlement GOYER AOT. S 
of the same. C-WarenprA KUMAR Roy v. SEORETARY - 1919—V. See Benoa, VILLAGE SELF-GOVERN- 


: oF STATE, 55 C. 1355; A. I. R. 1928 Cal. 808; 83 U. W. 


MENT AOT. ' 
N. 385 t3 —— 1922—1I. See BENGAL OHILDREN ACT. . < 
Acts—Géneral. ' , : —— 1923—IIL See OarcuTTA MUNICIPAL AOT. | 
EE -—— 1993—XIIL See Catovrra SUPPRESSION or IM- 
Act 1860—XLV. See PENAL Cops. A MORAL TRAFFIC ACT. 
——— 1869—IV. See Divorce Aor. ] 
—— 1870—VIL See Court Fers Acr.. |. ' ` Aat—Blhar and Orissa. 
—— 1872—I. .See EvrpmNOom Act. S 
—— 1872—IX. See CONTRACT AOT. ——-1876—VI. See Cxrora Naarur — ENOUMBERED 
—— 1874—XIV. See SonzpuLED Districts Act. s ^ EsrarES AOT. 
—— 187?—] See SPECIFIO RELIEF ACT. . E 





—XI. See Arus Aor. Acts—Bombay. 
—XVIIL See LEGAL PRACTITIONERS Act. 





—— 1857—XXIX. See Bounay LAND Ouerous Acn 





—— 1882—1I. See Trusts Act. —— 1864—II. See Anen Courts Aor. 
-—— 1882—IV. See TRANSFER or Property Act. —— 1866—XII. See Stnp Courts Act. 
——- 1882—V. See Easements ACT. —— 1901—I[L. See Bomsay District MUNIOIPAL ACT. 
—— 1882—XV. See. erga: SMALL Cause Courts —— 1918—H. See Bomsay Rent (War REstTRICy 
: TIONS) ACT. 
— 1887—IX. See Pecan Su Causa Courts - o2 
Aor 4 . 
-— 1889—IV. See Stan Agr. tc Acts—Burma, 
——- 1890— VIII. See GUARDIANS AND WARDS Act. ` — 1921X. See BURMA RURAL SgLF-GOYERNMENT 
—~ $890—IX.. See RAILWAYS Aor. i | Aor c 


—— 1894—I. See Lavp Acguisrtiow® Aor. 
——~ 1898—V. . See CRIMINAL PROCEDURE Oops, ` : Acts—Madras, 
—— 1899—IL$ See Sramp Act: -- ` ——— f882—V. See Mapnas FaresT AOT. 


——.1889—4X. See ARBITRATION-AOT. . . e .:.—— 1884—V. See MADRAS LocanL Boanps Act, 
2-— 1908—V. See Orvıu PROCEDURE Cope; -e —— 1889— 1. See.Mapras VILLAGE COURTS AOT. -> 
—— 1908—IX. See LIMITATION AOT- - . `ar LL 1900—1. See MALABAR COMPENSATION FOR TENANTS 
—— 1908—IX. See REGISTRATION Aor. Improvements Act, 
o_ 1900-7 1. See PRESIDEN@Y Towns Tusorfesct ——- 1908—I. See MADRAS Estates LAND AOT. 

$ Acor. : —— 1919—IV. See Mapnag Orry MUNICIPAL ACT, 
—— 1913— VIT. See COMPANIES Act, “+ —— 1920—XIV. See MaADRAS Looat Boarps Aor. 
—— 1918—X. See U@riovs Loans Act. ——— 1927—II. See Mapras HINDU ReLigiqus E 
—— 1930—V, See PRofiNOIAL TssorvENor Aer. 4 MENTS AOT, ° 

. e. . 
*e : 58 . "E : è . 
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Acts—PunJab. 


e " - : 0 

Att 1887—XVI. See PUNJAB TzNANOY Act. 

—-— 1900—XITI. See PUNJAB ALIENATION OF LAND ACT, 
—— 1911—11f. See PUNJAB MUNIOIPAL AOT. . 
—— 1813.-1. See PUNJAB PRE-EMPTION AOT, 

—— 1918—VI. See PUNJAB Courts Aor. 


Acts—uU, P. 


-—— 1876—XVIII. See Oupu Laws Aor. 
—— 1886—XXII. See Oupu RENT AOT. 
——— 19Q01—1I. See AGRA TENANOY ACT. 


?—— 190i—ITI. See Oups Lanp REVENUE ACT. 
—— 1901—1II. See U.P. LAND REVENUE Aor. 
——— 1803—1I. See BUNDELKHAND ALIENATION or LAND 
ACT. 
—— 1910—IV. See U. P. Excise Act. 
— 1922—XT. See AGRA PRE-EMPTION ACT. 
—— 1926—1Il. See AaRA TRNANOY ACT. 


Regulations. 


Reg. 1793—VIIL See BENGAL DECENN!AL SETTLEMENT ' 


REGULATION i 
——— 1801—1I. See BENGAL REGULATION. $ 
—— 1812—V. See BENGAL REVENUE SALES REGULA- 
TION. 
—— 1840—XIX. Sse BENGAL REGULATION, ' 
—— 1886—I. See Assam LAND AND REvENUE REGULA- 
TION. 


Statutes. 


1909—(9 Epw. 7, c. 10). See SUPERANNUATION ACT. 
1915. See MELBOURNE AND METROPOLITAN BOARD: OF 
Works Act. É 
1919—(9 &10 Gzo. V, c. 101). See GovERNMENT oF 
: INDIA Act, 
1920, See QovERNMENTOFIÍRELAND AOT. - 
1992. See TREATY BETWEEN GREAT BRITAIN AND 
| IRELAND. 
1922. See CONSTITUTION or [RISH FREE STATE. 
1926—(16 & 17, Geo. V, o. 40). See INDIAN AND 
COLONIAL Divorce JURIS- 
DICTION ÁCT. 


Aden Courts Act (ll of 1864), S. 8. See Cryin 


PRocEDURE CODE, 1908, s. 115 407 
Adverse possession. See HINDU Law 279 
See LANDLORD AND TENANT e302 
against widow, whether adverse to 
rgversioner. See HINDU Law 101 
—— — among *cAowners—Necessity of  ouster— 


Mutation papers, value of. ° 

Ifa property belongs to several co-sharers and one 
co-sharer is in possession of the entire property, his 
possession cannot be deemed to be adverbe to other 
cd*sharers, He must be deemed to be in possession 
on: behalf o$ the other co-sharers and adverseepos- 
session cannot be founded on tlt basis of such. ex- 
clusive possession undess there has been an ouster of 
the other co-sharers. The ouster takes place when 
the title of the other co-sharers is denied. < 

One co-sharer can maintain a suit for ejectment 
jn respect of the entire property against a tres- 
passer. The mere fact that a co-sharer brought such 
a suit can, therefore, be ‘no evidence that he denied 
the title of the other co-sharers. 

Mere entry of names, in the mutation register ofa 
co-sharer® is ng proof of adverse possession until 
it is ghowa that it was obtained after a clear declaration 
to the eest thatthe title of other co-sharers was 
denied. O BASHIR Agarap v. PagsHOTAM, 6 O, W.N. 
536; 13 R. D. 1607, A. L R 1929 Dadan 337 440 
—— ^ Defendant wit in permissive possession under 
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Adverse possession—concld. 


unregistered agreement —Possession conisnuing for 
more than 1¥ years—Svit in ejectmeni—A dverse 
possession - of limited interest —Admissibility of 
- unregistered agreement to prove ature of possession. 
Where the plaintiffs’ predecessors-in-title put, the 
defendants in possession of ae house under an 
would be entitled to 
occupy the house on condition of their *keeping the 
same in proper repairs, and, though the agreement 
was unregistered the defendants remained in pos- 
session in terms of the agreement for more than 12 


years : e , 
Held, (1) that the. unregistered agreement cóuld 


bé looked into to aecqrtain the assertion of title 


*made by the grantee in entering upon the house ; 


(2) thatthe defendapts acquired by adverse pos- 
session the title which the agreement, if registered, 
would have'conferred upon them. A RAJAL% BEHARI 
LaL . 141 
———— Mixed question of law and fact—Court of 

Second appeal, power of, to go into question of 

adverse possession. 

The question of adverse possession is a mixed 
question of law and factand it is always open to 
the Court of second appeal to examine the facts 
established in the case and to determine for itself 
whether they are sufficient to establish in law the 
adverse possession which is claimed on the basis of 
those facts. O BASHIR AHMAD v. PansHoTAM, 6 O. W. 
N. 536; 13 R. D. 467; A. I. R. 1929 Oudh 337 ` 440 

Possession under void title. See Cuora 

NAGPUR ENOUMBERED EsTATES Act, 18769 s. 12-A ° B 

69 
Vacant lands—Land registered as natham 
in Settlement Register—Use for village cattle— 

Grant of such land by Revenue <Authorities— 

Validity of grant—Jurisdiction of Civil Courts. 

Where a land was regi8tered as natham in the 
Settlement Kegister and the villagers proved merely 
that the site was: used for the village cattle to 
gather in the early morning for over sixty years 
and also that people used to assemble on the site 
during festivals in the adjoining temple: 

Held,(1) that in the absence of any evidence of 
dedication, such user did not deprive the Kevenue 
Authorities of their right to deal with property 
under darkhast rules, " 

(2) that the grant of such land by the Revenue 
Authorities under the darkhast rules could not be 
challenged in the Civil Courts. M K. V. DESIKACHABIAR 
v. SECRETARY OF STATE FOR INDIA, 29 L. W. 229; 06 M. 
L. J. 38 241 





Vacant sites—Acta of fugitive nature. 

Tethering ef cattle, keeping dung cakes, build- 
ing a khurli, pessing over an@ similar acts of a 
fugitjve nature cannot either singly or collectively, . 
extinguish the owner's riglits, by adverse posses- 
sion. L LaspateRar v. Souns, 11 Lah, L. J.91; 4.1. 
R. 1929 Lah. 432; 39 P. L. R. 296 hr 71 
Agency tracts. See Sramp Act, 1889 824 


Agra Pre-emption .Act (XI of 19229 ss. 3, 5— 
Village consisting of several mahals—Custem of pre” 
emption recorded in Wajib-ul-araiz of some mahals,* 
—No*presumption of existence of such custom in 
other mahals. 
lécafnot be presumed from the fact that the 

wajib-u$-araéz obsome of the mahtls of » village 

recorded a custom of pre-emption, that the wajib-ul- 

arz of the parent mahal or village must also Have 

recorded asimilar right. eran uL 
. © d 


, $ . . . . ^". 
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Agra Pre-emption Act—econcld. 


Where a village is composed of several mahals, the’ 
mere fact that fio right of pre-emption is recorded 
in the wajib-ul-araiz of some of the villages is not 
sufficient for recognising such a right in other maAals, 
in the wajib-ul-araiz of which the right is not 
recorded? A ZaLIM Sinan v. RAGHUNANDAN, A. L R. 
1929 All. 379; (1929) A. 'L. J. 379 455 
—— S. 4, cl, (11—Co-sharer—Person recorded as 
co-Shawer and ih possession, whether necessarily 
co-sharer. n 
The mere fact thaba person is recorded as aco- 
Sharer ang is in possession of the property does not 
make him aco-sharét,that isto say, one entitled as 
proprietor to the share, within the meaning ofs. 4, 
cl. (1) ofthe Agra Pre-emption “Act. A CHAUHARJA 
SINGH v. BAononv ,Lar, A. I. R. 1929 All. 413; (1929) A. 
L.J.586 e: 799 
— SS. 4, Cl. (7), 12—Sal@ of vesumede muafi 
land. formifig part of Ekhewat-,Co-sharer's right to 
pre-empt—' Petty proprietary interest'—Provision 
in wajib-ul-arz . that co-sharersare mot concerged 
with resumed muafi, effect of. 4 
Where aright of pre-emption is recorded ina 
wajib-ul-arz of a mahal the right must be deemed to 
exist in view ofthe provisions of s.5 of the Agra 
Pre-emption Actand the question as to what persons 
are entitled to the exercise thisright is to be deter- 
mined by reference to s. 12 of the Act and not to the 








. Tecitals in the wujib ul-arz. 


Where a wajib-ul-arz recorded a custom of pre-emp- 
tion but contained a recital to the effect that co- 
sharers ef the village had no concern with resumed 
muayi land, and à co-sharer in khewat sued for pre-. 
emption of resumed muafi land comprised in the 
khewat: . 

Held, that the resumed muafi was a petty pro- 
prietary interest within the meaning of s. 19 ofthe 
Agra Pre-emption Act andthe plaintiff had the first 
right of pre-emption A Latra PRASAD v. CHUNNI 
SINGH, A. I R. 1929 All, 385; (1929) A. L. J. 429; 51 A. 
594 : 800 
— Ss. 4 (10), 25—Transfer of Property Act 

(IV of 1882),s. 54—Benami transaction— Mutation 

of names by consent of benamidar, whether amounts 

to sale—Pre-emption—Estoppel—Estoppel against 

Statute. e 

Mutation of names upon the admission of an osten- 
sible*owner ofprgperty that he is ofly a benamidar 
Md that the property may be mutated in the name 
of the realowner, is nota sale within the meaning 
of s, 4 (10) ofthe Agra Pre-emption Act or s. 54 of 
the Transfer of Property Act and will not give rise to a 
right of pre-emption. 

There can be po estoppel contrary to a Statutory 
enactment. e » 

Section 25 ofthe Agra Pre-emption Act does not 
by any means contemplate that aright of pre-emp-* e 
tion would accrue even if the parties intended to sell 
the property but no registered sale-deed as required 
by law has been executed. A Baac@an SINGH v. - 
TasappuQ Husain, A. 1. R. 1929 All. 549; (1929) 4. L. 

e 








J. 889 4 à 642 
-9 S. 12.. See AGRA PRE-EMPTION Act, 1922, s. 4, 

cle (7) 800 
————— S., 25, See AGRA PRE-EMPTION Act, 19$, 
s. 4 (10) E ; 642 


. . e . 
Agra Tenancy Act, (Il of 1904), s. 187—Jurig- 
diction of Revehue Courts—Ousting jurisdicfion of 
Revenue Court by altering form of suit-—Examina- 
tion of plaint in light a surrounding circumstance s 
bá e 


* 
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Agra Tenancy Act—1901—concld: 


—Suit fov declaration ofright to share in certain 
deposit as co-sharer—Decision on question of juris- 
dictton, finality of—Wrong decision on jurisdic- 
tion—Refusal .of discretion to grant declafatory 
decree, 

A party cannot merely by altering the form of 
a suit or changing the form of a relief contravene or 
evafle the provisions ofs, 167, Agra Tenancy Act. 

A suit for declaration that plaintiffs as co-sharérs 
in a mahal wereentitled to geta certain ameunt 
in deposit in a Court to the credit of the 
defendants as plaintiffs’ share of profits recover- 
able from the defendants who were heirsand legal 
representatives of the deceased lambardar of the 
mé@hal is a suit cognisable by a Revenue Court 
only, : 

It is permissible for a Court of Law to examine the 
allegations contained in the plaint in the light of the 
surrounding circumstances with a view to find out what 
is the real nature of the claim, what is the real contest 
between the partiesand what isthe real object of the 
suit, 

Where the question of jurisdiction is raised and de- 
cided by the Court, whether that decision is right or 
wrong the parties are bound by it andthe matter can- 
not be re-agitated at a subsequent stage of the case. 
But wherethe question of jurisdiction has been 
wrongly decided the Court can refuseto granta dec- 
laratory decree as the grant of such relief is discre- 
tionary with the Court. A Musarak Bano v. ALI Raza, 
L. R. 9 A. 192 Rev.; 12 R. D. 430; A. I. R. 1928 All 
556 769 


s. 198—Suit for ejectment in Revenue Court 

—Rival landlord impleaded as party—Subsequent 
suit by rival landlord in Civil Court, competency of. 
Where a third person claiming to be the land- 
lord, has been impleaded in a suit for ejectment in 
a Revenue Court, whether under s. 198 of the Agra 
Tenancy Act or under O, I, r.10, Civil Procedure 
Code, the decision of the Court will not bar the 
right ofthe person added as defendant to establish 
his title by a suit in the Civil Court. A Sarr Duar v. 
Upaisir SINGH, 12 R. D. 703; A. I. R.1929 AIL 17: L. 





R. 9 A. 289 Rev. 454. 
S. 198—Suit for rent—Plea of bona fide 
payment tothird party—Dismissal of — suii— 


Landlord's remedies—Suit for ejectment in Civil 

Court, competency of. . ee 

Where a suit for rept is dismissed under thg 
provisions of s. 198 of the Agra Tenancy Act on 
the ground that the defendant was actually and in 
good faith paying the rent to a third person, the 
plaintiff is entitled to institute a suit for a declara- 
tion of his title in the Oivil Court and,on the 
basis of the declaratory decree he can seek his 
remedy for ejectment in the Revenue Court. He 
is, however, not entitled *to sue for possession in 
the Civil Court. A SHAMSHER v. Gaya, A. L'R. 1929 
All 576 


127 
Agra Tenancy Act (ill of 1926), ss. 3 (11), 110— . 


Occupancy tenant— Right to construct well on parti 
land—Proof of custom— Improvement ,‘tank’, ‘well’, 
meanings of. 
An occupancy tenant is entitled to construct a 
well on parti land adjoining his holdin , eve in 
the absence of evidence of a custom entitling him 
to do so, provided that the construction: does not 
cause any special damage to the zemindar. 
The word 'improyement' as usad jn the Agra Tenancy 
Act includes wells. . e `- 
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Agra Tenancy Act—1926--eoneld. ^ Arbitration Act—coneld. ` é TE 


Li 


è The wor& ‘tank’ in s. 110 of the Agra Tenancy 
Act does not include a well. A KAILASH CHANDRA JAIN which hasin view primarily suits, appeals and ap- 
v. Rau Lar, A. L R 1929 All 544 037 plications made in the Law.Courts, extend by analogy 
55.182, 243, 270 -Swit for rent Defence TO sebitation proceedings, and, a fortior, evi 
a tita fo ot Lace a aa of of the said Act cover civil proceedings betozo aroi 
A defence under s 0 of the Agra Tenancy gop izator whom the parties havd substituted. for the, 
* that rent was paid in good faith to a third Person tween them Judges OF a p 
does not raise a question of proprietary title within ere, saat ta sh d Io 
the gneaning of s 2430f the said Act soas to give se the irum MAE bee tendons 
rise to aright to prefera second appeal. A Knoorr disput ding to th isting | f ‘act. and 
v. KīsgorI Lar, A. |. R. 1929 All, 512; (1929). A. L.J. pure according to the existing law of congract, and e 
614 3 , 638 that every defence, including a *defence under any 
ss. 240, 242—Order o f remand by Statute E pee which would have been open te 
Se) ae nd j/ a Courtof Law cfn be equally proponed for the arbi- 
abe Judge—Appeal to High Court, competerty trator's decision unless the parties, have agreed to 
No appeal lies to the High Court from’ an order os pereo a M instituted in July 
of remand passed by a District Judge in an appeal 1915, resulted in an ud which was uftimately set 
againsta decree ofan Assistant Collector. A DWARKA aside p the Priv ril in Julv. 1992. on the 
Prasan v. Osga Dartao SINGH, A I. R. 1929 AIL 560; 5 dis t i isdicti n tee bit ator BD- 
(1929) A. L. J. 863 644 ir ee want of jurisdiction o e arbitrator &p 
132 SS. 243, 270. Sce Aara TENANOY Act, rep Held, that the subsequent arbitration proceedings 
B initiated in December, 1922, before arbitrators having 
Amendment. See Cryin Procepure Copz, 1908, proper jurisdiction in the matter were not, for pur- 
s. 115 542 poses oflimitation, a mere continuation of the first 
Amendment of plaint in appeal. See Sproric arbitration, which had proved abortive,but that, ap- 
RzLrEF Aor, 1877, 8. 42, proviso 911 plying the analogy ofs.14 of the Limitation Act, 
Appeal. See OrviLPmocEpUR& Cope, 1908,s.47 533 1:08, the second arbitrators were empowered to 
——~—, competency of. See Oivin Procepure Cops, exclude from the period of limitation the time spent 
1908, s. 24 (4) 127 m prosecuting bona fide and with due diligence. the 
ae , competency of, See LAND ACQUISITION Act, cee pete the prévious arhjtrator who from 
4, 8, 345 detect of jurisdiction was not competent to exercise - 
z+- Course of appeal, determination of, See jurisdiction in the matter, and that the claim was, 
| JURISDIOTION 858 therefore, well within the period prescribed. P C 
Arbitration—Award in excess of reference—Separa~ R 1929 P O 105 8 oW. GOD San ND AL 
tion of valid and invalid portions —All interested W., N. 485; 49 C. L. J. 462; 31 Bom. L. R. 741; (1929) 
po edd parties to  veference—Validity of AL, J. 254; 56 M. L. J. 614; (1929) M. W, N. e i 
Where a question of limitation’ which depend = : I5 
upon a finding of fact is not raised in the lower As MOR coe ean 


terms apply to arbitrations, the provisions of 5.3, ° 











. 1 A Aor, 1909, s. 9. (c) 584 
pellate Court itcannot be raised in second appeal. 

In the case of a reference to arbitration without Arms Act (XI of 1878), ss. 6, 19—Carrying gun 
the intervention of thé Court the award, if it deals which has no license acknowledged by British 
with matters beyond the scope of the reference, is Government— Offence. 


not invalid and the portion of the awar@l dealing A person who is found in British India carrying, 


with the matter referred to arbitration is valid and without &license,a gun which has no license acknow- 
ethe award cgn be acceptęd to that extent, provided the ledged by the British Government? is guilty of ane 
portion of the award dealing with such matters can offence under the provisions of s. 19 read with s. 6 
he separated from the rest 9f the award. ofthe Arms Act. O EMPEROR v. Ort, A. I. R. 1929 
i It is not open ni party who refers a matter in Oudh 157; 6 O. W. N. 131; 30 Cr. L J. 543 839 
ispute between him and another, to arbitrator : 
knowing that certain third persons who are not oe A ei cand ang Revenue poule on et 
: - : P 1886), s. 80—Limitation Act (IX of 1908), Sch. I, 
ties to the referenfe are interested in tha Subject- Arts. 191 2, 144— Purch ‘at rev l it 
malice “f tha se Pran, to contest the validity of the or Dolci) Be REE A MGV ENR galer ENA ca 
award onthe ground that if dealt with matters i at "eti ; ; 
which third parts were interested. Pat MUHAMMAD g acu dd re pial ge ababe = Renalt im 
Sayad Kuan v. ABDUL Garoos, 10 P. L.T. 53 680 seo a tha e THE ee 
! recover possession of the purchased propert$ is for 
Arbitration Act (IX of 1899)—Limitation Act (IX . Purposes oflffitation governed by Art. 142 or 144 
. of 1908), ss. 8, 14—Arbitrator's duty to give effect and pot by Art. 121, Limitation Act; and the fact that 
^ to Statute of Limitation —Ezclusion of period spent  Symbolical possession was obtained@s a good defence 
in infructuous — drbitration Proceedings—Seconde 80far asany defaulting proprietor is eoncerned pro- 
arbitration, not mere continuation of previous one,’ vided the suit is brought within 12 years from, ‘the 
e  Arbitrations under the Arbitration Act, 1899, arg de of symbolical possession. C BAIKUNTHA  NATH 
not rosecyted by filing suits and preferring appeals Das v. AZipULLA, A. I. R. 1928 Cal. 890; 32 CO. W. N. 
from thedecrees in such suits but by procuring * 776 e 606, 
ing i J isti H e. * e 
AA a ae mon m Court and resistiog appli- Auctidn-Purohaser—Hstoppel DE desc Rios of 
eb r property in sale certificatg. See BENGAL -TkNANOY 
Although the Limitation Act, 1908, l does not in ‘Act, 1885, 5. 50 d 81 


. . 
= 


- B e 9? » s 
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Award directing partition--Duty payable. See Stane 
Aor, 1889 824 
Banker and customer— Customer having account 
in one branch —Payment of cheque in another branch 

—Dishonour—Remedies of Bank against drawer. 

A Bank is bound to pay the cheques of a customer 
at that? branch only gt which he keeps his account 

. and does not violate its engagement with the 
customer by refuging to pay his cheque at another 
branche 

Consequently, ifa cheque drawn on one branch is 
in fact cashed by another, the latter does not act, 
in the matter of cashing it, as the Bank of the drawer, 
but is.held to rely upon the credit of the person 
presenting it. Pat Jovrr PPAsap SINGH v. CHOTA 
NAGPUR BANKING AssoolaTION, 10 P. L, T. 73; A. IR. 
1929 Pat. 193; 8,Pat. 413- : : 558 
Benaml purchase —Beneficial ownership, criterion 

of. - 

In a benami purchase it Tadia the criterion of 
beneficial ownership is the source from which the 
purchase money is derived. A BHAGWATI PARSAD SINGH 
v. Hari Har Prasan Sincn. 26 A.L, J. 673; L. R. 9 A. 
200 Rev.; 12 R. D. 312; A. I. R. 1928 All. 511 650 
Benamli transaction. See AGRA PRE-EMPTION ACT, 


1922, s. 4 (10) 642 
See CrviL, Procepure Caps, 1908, O. I. 

R 10 340 
Transfer to defraud  creditors— 


Fraud not carried into effect—Suit to set aside 
transfer*—Trusts Act (II of 1882), s. $4 —Constructive 
trust. be 
A transfer which is merely colourable and made 
with the intention of defrauding creditors can be 
set aside by the transferor at any time before the 
fraud is actually @arried into effect, though if the 
frauduleut intention has succeeded the Courts will 
* not assist either party, claiming under such a 
transaction. Pat Surya Muan v. Dwarka Perasan, A. 
I. R. 1929 Pat. 127; 10 P. L. T. 138 . 890 


Bengal Children Act (Il of 1922), s, 31—Scheme 
of Àct— Protection of minor females. See CAtcuTTA 
SUPPRESSION OF IMMORAL TRAFFIC AoT, 1928, s. 4 266 

Bengal Decennial Settlement Regulation 
(Vlil of 1793)—'Proprietor of land, meaning .of 
—Permanent Settlement, decision of question of 
title by—Bengal Regulation (I of 1801), s. 14— 
Palukdar's failure to apply foreseparation—E ff ect 

- e ontalukdar's*rights. 

The words 'proprietor of land, as used both in 
the Beneal Code of 1793 and in the Madras Code of 
1802, .have a technical signification and have not 
been used in the sense in which they would naturally 
be understood. They referto zemindars, independ- 
ent talukdar$ and others who pay th8 revenue 
assessed upon their estates immediatefy to the Gov- 
ernment. Itis not correct, to say that any questien 
of title was decided as the result of Permanent 
Settlement. A settlement with: a person* under the 


Bengal system does yot establishein the person: 


settled with, a right to the land if he did not 
already possesssit butis only an arrangemen? made 


'byethat person with the Government with respect, 


tq thé revenue only. Therefore, the fact of settle- 
ment with a person under the regulations does not 
conclude the question of proprietorship as between 
that persone and the true proprietor. Timus, bot ag 

» regards the rights of the ryo and ag regarda the 
claims of other persons to be settled with, the rights 
of the actual possessog are subject to question and 
are not concluded or rendered absolute by the fact 

. of settlement, > 
Ei v NE e 

e . >œ é .. . . 4 
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Bengal Decennlal ‘Settlement RÉgulation-«e 
concld. : 


A* talukdar vomitting to apply for separation 
within the time limited for this purpose must be 
considered a dependent talukdar in the sense that 


. his taluk shall not be entitled to be separated from 


the zemindars to which it may be attached, though 
irf other respects his rights as actual proprietor of 
the lands are not meant to be in any degree affected. 
pat KAMAKHAYA NARAIN SINGH v. BuuvaNEsmwAR LAL 
SINGE, 7 Pat. 594; A. I. R. 1928 Pat. 516 204 
Bengal Disorderly Houses Act (li of 1906), s. 

2 (2)—Criminal Procedure Code (Act V of 1895), 

ss. 1 (0),5 and 244—Owning house used by prostitutes 


© -—Offence, nature of—Procedure for trial—Pro- 


stitute living en-famille, whether disorderly person. 
Section 2 (2) of the Bengal Disorderly Houses Act 
creates anofience within the definition of s.4(o) of 
the Cede of Criminal Procedure and under s. 5 of that 
Code the offence is triable according to the provi- 
sions of that Code since there is nothing in the Act 


itself which regulates the manner of trying the offence. ` 


The trial must, therefore, be held in accordance with 


8. 244 of the Code. 


If a prostitute lives with a man en-famille she 
does not necessarily come within the category of 
disorderly persons. A 

A conviction under s. 2 (2) of the Bengal Disorderly 
Houses Act can only be done upon regular trial 
and.on proof of the ingredients of an offence under 
that provision of law. Pat Muxsur MIAN v. EMPEROR, 
30 Cr. L. 3. 517; 10 P. L. T. 523; A. I, R.1929 Pat. 
406 690 


Bengal Land Registration Act (VII of 1876), 
ss. 70, 72, 74, 74-A scope of —Suit for alteration 
of Government revenue—J wrisdiction of Civil Court 
—Closing of separate accounts of jama. ` 
The Legislature has always proceeded on the 

principle that the question of title is a matter for 

the Oivil Court and'notforthe Revenue Court. to 
decide and the Civil Court has the right to entertain 
any suit ofa civil nature unless its right to take 
cognizance of itis barred by any express enactment, 
` Section 72, Bengal Land Registration Act, gives a 


‘right to a proprietor to make an application praying 


that the” separate account be closed, only, when any 
share in respect of which a separate account hag 
been opened by the Collector -no longe® correspondf 
with the character angl’ extent of the interest held in 
the estate by anyone proprietor or manager. The 
section, therefore, does not apply to a case when a 
proprietor, being served with notice under s. 70, does ` 
not appear to contest the application under thate 
section, . 

Section 74-A, Bengal Land Registration Act, gives 


the same power to the Oollector which s. 72 gives 


to a party and these seftions apply only when the 
shares in respect of which a separate account has 
been opened no longer correspond with the character 
and extent of the interest held in the estate by any 
one prgprietor or manager. Pat Doma BHAGAT v. 
RAJA RAM SINGH, 9 P. L. T. 664; A. I. R. 1929 Pat, 22: 
8 Pat. 95 225 
Bengal Land Revenue Sales Regulation (V o$ 

1812), S. 3. See CONTRACT AcT,1877,8,93 * 34 


‘Bengal Municipal Act (Ill of. 1884), s. 15 (ill). 


See BENGAL MuNiOIPAL Act, 1884, s. c5 a) 90 

S. 34.—'Land', definition of —Commissioner’s 
powers to dispose of ,or divert roads—Powers over 
bridges, ete.— Road ceasing to be of general utility— 
Commissioner's power to sell-it, - . 


E i : uem . e. [] s . . 
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" Bengal Municipal Act--coneld. Bengal Public Demands Recovery Act—concld. , 


e 
The word ‘land’ as used in s. 34, Bengal Munici- from the certificate-debtor the certificate is ultra vires, 
pal Act, includes ‘roads’. P ° and all proceedings founded upon it are null and 
Tha power of the Commissioners to transferlands void. C HARENDRA Kumar hof v. SECRETARY OF STATE 
` including roads must be exercised for the purpose: 35: 98 Cal. 808; 33 C. W. N. 385 
; : purp 55 0. 1355; A. I. R. 19 ; Y 
of the Act, i.e., Ls improvement of the Municipality. E : 45 
There is nothing in the Bengal Municipal Act on (1 of 1801). s. 14. See BENGAL" 
* which prohibits the Oommissioners to stop or divert Bengal ngamano i REGUL nih 4793 204 
a road or to dispose ofa road. Theonly limitation to . 
theig power given by the Actis that they must Bengal Regulation (XIX , of 1840), s. 19— 
exercise such power only for the purposes ofthe Act. Allotment of revenue on mauza, effect of. 
The Oommissioners had no powers under the Under s.19, Bengal Regulation XIX of 1840, the , 
Bengal Municipal Act before its amendment in 1894 Collector allots the public jama on each.of the 
tọ dispose‘of the roads, but since the said amend- mauzas to enable him to distribute the Government 
.ment has conferred on them proprietary rights@n revenue equitably between the estates which were 
the soil of roads they are now equipped with power formed by partition, i.e., the revenue paying units 
to dispose them of. : _and there is no detision as to the revenye payable 
Where the greater portion of a road has become by eack of the mauzts constituting the partitioned 
useless as a road to the general public, and a greater estate. Pat Doma Ruaour v. Rasa RAM” SINGE, 9 P. 


portion of it is closed’ and theremainder is used bya L.T. 661; A. I. R.1929 Pat, 22; 8 Pat. 95 225 
very small number of persons, the dofamissionara Beggal Survey Act (V of 1875), S. 41. See 
eannot be said to be acting beyond. the powers INTERPRETATION OF-DEED 217 


vested in them if they sell it sway, C NupprA MILLS Bengal Tenanc 3 
: y Act (VIII of 1885),.ss. 30, 105 
Oo. LTD. v. SIDHESWAR ORATTERJEE, A. I. R, 1929 Cal, and, meaning of—Share of tenant in holding, 
33; 32 O. W. N.1055; 56 0. 280 : ^ 515 whether land—Estates Partition Act (V of 1897), 
ss. 85 (a), 15 (ill) —‘Oceupation of holding’, s. 81- Deputy Collector's power to split up holding. 
what. constitutes—Mere right to reside 7 hostel Though the land in the occupation of a tenant may 
whether ‘occupation’. . not bean entire holding, it may form the subject- 
ox Sack matter of proceedings unders 105, Bengal Tenancy 
Occupation of a holding in order to rendera person Act. The word ‘land’ as used in this section may 
amenable toa personal tax imposed upon "persons include a share of a co-sharer landlord ang may, 
occupying holdings" under s..85 (a) of the Bengal therefore, include the share ofa ten#nt in a holding. 
Municipal Act connotes actual possession by the person Under s 81 of the Estates Partition Act, the 
liable. to be assessed or by his. servant or agent in Deputy Collector has the right tp split up a holding 
furtherance of the duties which such servant oragent which accordingly forms part of a tenancy under a 
. has engaged to perform for the assessee. Such posses- particular landlord. The mere- fact that in one of 
sion must be beneficial to the assessee; it must be the plots the tenant has been given a share does ` 
intended that the possession should be continuous not take away the effect of s. 81 of the Act. 
and not merely casual or intermittent, and the © SuRENDRA CHANDRA Ray v. KEDARESWAR CHOUDHURI, 
assessee or joint assessees of the holding must be 4g O. L. J. 590; A. I. R. 1929 Cal. 156 269 
entitled tothe exclusive use and enjoyment of the H 
holding as ofright and not on sufferarce, free from Ss. 32, 35, 109—Enhancement of rent— 





interference from. outsiders, and without the user Rise of price of food crops—Withdrawal of applica- 

and enjoyment being subject to a paramount right tion—Subsequent suit for rise in subsequent year 

of regulation or control by the party who put them —Competency of suit—Comparison of prices for 

“in possession or any other person. e decennial periods, mode of—Diseretion—Inter- 
There cannot be separate occupiers of separate ` Terence im appeal. 


‘parts of one and the same holding assessable tothe '. Under s. 32 of the Bengal Tenancy Act the Osurt, . 
Ld in respeft $f the portions that they respectively 19 not bound to compare the prices of two con- 
o@eupy. e secutive periods. It may compare the period im- 
Where the head master of a school was permitted mediately before the.suit with any othér period 
to reside in a boarding house or hosgtelfor students during the currency of the tenancy. 
adjoining the school buildings, as, a boarder onthe  , Though s. 35 of the Bengal Tenancy Act gives a 
*.usual terms, but Was not given the right to use discretion to the Court in granting ox refusing an 
any parsicular seat or bed in any of the rodms and enhencemnt of rent, the High Court will interfere . 
hisseat was liable to be chfnged from time-to time Where the discretion is based on grounds which are : 
as Ehe Superintendent directgd : mes in law. licati ? P nh d 
eld, that he did not ‘occu a holding’ withi here an application for enhancement under 
the pum ud of s. 85 (a) of the Bengal Muniofpel Aut s. 105 of tle Bengal Tenancy Act was made fh 1916, 
and could not be assessed under the said clause, (C Wing tothe fe in the priee of food crops during 
Acuore Natu HALDAR v. Dwisapapa OHATTERJER, 55 C. the period of ten years preceding 1916 and with- 
1266; 32 O. W. N. 940; A. I. R 1928 Cal. 839 e" 90 drawn, and a suit for enhancemenf was filed gub- 
: r sequently in 1923 owing to the rise of foed crops: 
Bengal Pubilc Demands Recovery Act (Ill of Held, that the suit was not barred under s. MI 
e 1913), ss. 34, 35,. 37— Certificate for demand of he Bengal Tenancy Act as the matter involved 
' for earrears not due—Validity of proceedings. in the suit was not the same as that involved in the 
Itis a condition precedent to the issue ofa valid epre®ious proceedings) C SoupawiNI Dassya v. BASIR 
certificate ander the Bengal. Publie Demands Mat», A. Ile R. 19.4 Cal 841; 33 €. We N.Y 98 E86 
Recovery Act that the publie demand should be — ss. 32, 105 —" Existing rent" and Vprevious 


- 





due and paysble by the certificate-debtor, and, if, rent", meanings of—‘Setiliag rent", meaning of— 
at the time when the certificate is signed by the - Finding actual rent whetkerjtantamountsge settling 
certificate-officer “ there is go public demand due rent Regenue Officer's right to enquire into eaisting 
e 
LJ . ` 
4 EE: 





e 
; Vol. 115]. GENERAL INDEX. 919 
Bengal Tenanoy Aot—contd. ‘Bengal Tenancy Act-—contd, . ^ 
- rent—Fair and equitable rent, presumption. as te— 8. 74. See Conrracr Act, 1872, s. 23 34. 


Proveedings for settling fair and equitable rent ` 


Necessary findings. 

e expression “settling rént" as used in s. 105, 
Beng’l Tendney Acj, means settling a fair and equit- 
able rent in place of the existing rent and the 
words do not, include a decision determining what 
ihe sent is. Where there is no rent fixed in the 
Record of Rights.or ahere the rent mentioned in-the 
Record of Rights is accepted as correct and increase 
or abatement is demanded thereupon on one of the 
grounds mentioned in the Act, the decision of the 


Settlement Officer in such a case would be a decision: 


settling rent. But where all that the Judge does is 
to find what the actual rent payable by the tenant 
is, he cannot be said to have Settled-. rent. 

The expression ‘exi8ting fent’ in s..10%.and ‘the 
expression ‘previous renf in, s. 32. of the Bengal 
Tenancy Act have been used. in the same sense and 
both mean the actual rent which the tenamís are 
liable to pay under an agreement with the landlord. 

Under s. 105, Bengal Tenancy Act, the- Revenue 
-Officer is éntitled to enquire as to the existing rent 
as it is one of the questions which he is entitled to 
investigate under 8. 105-A (f) of the Act. 

Under s. 105, of the Act, the Revenue Officer 
must presume until. the contrary is proved that 
the existing rent is. fair and equitable rent. 

In préceedings for settling fair and equitable rent 
it is not enough to find that there has been an 


incr@ase in the price of staple food crops but itis 


e also necessary to find that the rent settled by.the 
Oourt isfair and equitable taking all circumstances 
into consideratién. © KAIWASH "SUNDARI DASI v. 


MipNAPUR Z&MINDARY Oo. Lrp, A. I- R. 1929 Oal. 47; - 


32 O. W.N. 999 525 
————— §.35. See BENGAL TBNANOY Act, 1885, s. 32 
. 586 

s. 40 (5)—Conmutation of rent—Giving 
retrospective effect to commutation order, legality of. 
Unders. 40 (5) ofthe Bengal Tenancy Act'a Com- 
mutation Officer has an. unrestricted discretion in 
fixing the time from which the’ order of commuta- 
tionis totake effect and he has also jurisdiction to 
give retfbspective effect to .his order. Pat ENAYAT 
HAN v Berin BEHARI Bose, 10 P. L. T, 107; A.I R. 
929 Pat. 177. x ` 195 


Los. 50—0ccupancy raiyast—Payment of rent 
at fixed rate for over 20 .years—Presumption— 
Jote', meaning of—Description of holding as ‘jote’ 
in sale proclamation —Purchaser, whether estopped 
from claiming higher rights." — 

Though # decree-holder may in a proper case be 
bound by the description given by eim in the sale 
proclamation of the property intended to be sold, a 
purchaser is not ‘debarred from claiming a higher 
or different right which the judgment-debtor actual- 
ly had, merely becayse the propegty was, described 
in a particular way in the sale proclamation, 

‘Jote’ is ageneral term and does not netessarily 
mean an aal esa holding. Iss . 

. There is nothing in law to prevent a raiyat holé- 

ing land at a fixed rent from being an Occupancy 


tenant. DS i 

A jenant who has paid rent at & uniform rate for 
more thap 20 years is entitled to the presumption 
unders 50 df the Bengal Tenancy Act, een though 


he is an cecupancy rawat. C TARINI CHARAN SARDAR 


v. SRISH OHANDRA Par, A.I. R.1928 Cal. 880; 32 O. 
. W. N. 987; 48 C. L.J.97. i 81 
ove 9? $ ai 

. . * R 


—e——- 5. 87—Foreclosure of tenancy—Presumptian 
of abandonment—Burden of proof—Transferee's 
right to plead jus tertii of transferor. 

Where a tenant has mortgaged his holding and 
the mortgagee has foreclosed and obtained posses- 
Sion through the Court, the Court should ordinarily* 
infer’ that there has been an abandonment such as 
entitles the landlord to re-enter and the busden o? 
proof is onthe tenant.'to show why the inference of 
abandonment should not be drawn. 

Where the transfer is of a part only of the hold- 
ing, or not by way of sale, the landlord, though he 

ehas not consented, is not ordinarily entitled to 
recover possession of the holding unless there has 
been (inter alia) an abandonment, 

. The mere fact that the mortgagee had after 
foreglosure and obtaining possession allowed the 
mortgagor to livein a house in the holding till his 
death, is not sufficient to rebut an inference of 
abandonment which arises under such circumstances. 

The transferee of a tenancy who is sought to be 
ejected by the landlord on the ground of abandon- 
ment of tenancy can set up the justertii of’ the 
transferor CJogesH Onanpra Konny v. RADHA 
Goxinpa Rat, A. I.R 1928 Cal. 848; 32 O. W.N. 1027 

; : 3 N 265 
———— 85, 104, 110—Eniry in Record of Rights, 
when rebuttable, - 

An entry in the Record of Rights that certain 
-persons are tenants of certain mahals and are in 
possession of the same through sub-tenants is not 

: an irrebuttable entry and may be proved by evidence 
to be incorrect. C HARENDRA Kumar Ray v. SRORETARY 
or BraTE, 55 O. 1855; A. I. R. 1928 Oal. 808; 32 O. W. 


N. 385 "e 45 
' 8.105. See Benaar TzNANOY Acr, 1885, s. 30 





E elt : 269 
———— 8.105. See BENGAL TENANOY Acr, 1885, s. 32 
; T ' 525 
——— 88.106, 109—Application for correction 

of revenue.records withdrawn—Suitfor declaration 

of title and recovery of possession by opposite party 

—Defence of ownership by purchase, bar of—Bar, 

applfcation of, to defendants, 

Ina suit for declaration of title and recovery of 
possession 8.109 of the,Bengal J'egancy Act does 
not preclude the defendant from raising' the defence 
that he was the purchaser of the land for vahfhble 
consideration simply because he had previously 
made an application under s. 106 of the Act for 
correction of the Record of Rights with a view te 
have his name entered as a ratyat instead of that of 
plaintiff. ve 

Section 109, Bengal Tenancy Act, debars a person 
who has made an application under s. 106, from 
bringing a suit in regard to the same subject- 
matter in a civil suit. But the section does not 
provide that a defendant cannot take as a defence 
grounds which ‘were the subject-matter ofan appli- 
cation which was made bye him before the Settle- 
ment Officer in a proceeding under s. 106, but on 
which no decision having the force of a decree was 
made by the Settlement Officer. Pat Raa ARAYAN 
SINGH v. SUKHDEO TELI 9 P. L. T. 608; A. I. R. 1928 
Pat. 579; 7 Pat 786 ^ 557 
————— 5.109. See BRNGAL s. 92 
RU. NR 586 
————— s. 128 (2) (8)—Occupancy | right —Tenant's 

right totransfer his interest by*W ill... 


TBNANOY Act, 1885, 


920 


«Bengal Tefiancy Act—coneld. - 


A raiyat holding a non-transferable holding has 
as much right to makea testamentary "disposition 
of the Rolding as he has to transfer it subject, of 
.course, to the limitation mentioned in the Bengal 
Tenancy Act. C DaxsHA BALA Dasya v. RAJA MONDAL, 
A. I. R. 1929 Cal 127; 49 C. L. J. 122; 56 0.630 364 
—————- 88. 148, 167—Suit jor rent— Holding not 

completely represented—Decree, nature of—Entries 

in 8rder sheet as evidence of title. 


* In a suit for rent of a holding unless the holdingis ` 


completely represented the decree cannot be regarded 
as-a rent-decree but should be considered to be a 
simple money-decree. f 
The 
facie evidence against the incumbrancer that.the 
notice-was served and it is obligatory on tlie pur- 
chaser ‘to show that the notice under s. 167, Bengal 
Tenancy Act, has been served in the ,manner® pre- 
scribed. ^ 
The opinion of the Collector that notices were 
served under s. 167, Bengal Tenancy Act, isin no way 
binding uponthe Civil Court and the Civil Court has 
a right to determine for itself the.question-whether 
the notices were in fact served or not. Pat HITNARAIN 
SINGH v. RAMBARAI Rat, A, I.R. 1998 Pat. 459; 7 Pat. 
733; 9 P. L. T.484 s 196 
——— 5, 153. See OrviL Proorpure Copr, 1908, 
s. 1l ; veh o -593 
8.153, Explanation, scope of—Irregularity 
4n; sale in consequence of fraud. 
. Irregularity ‘in proceedings relating: to pub- 
lishing or conducting a sale may be for non- 


publication of tbe notices or any material error which - 
may be.due to fraud, negligence or simple inadvert- 


ence. "Therefore, the question asto the irregularit: 

of proceedings in publishing or conducting ciens in 
execution of decree for arrears of. ‘rent is within the 
ambit of the Explanation tos. 153, Bengal Tenaney 
Act, whether that irregularity be due .to fraud or 
negligence or any other reason C JAHIR MANDAL v. 
RANI BADHA RANGINI DEWI, A. I. R. 1928 Cal--359; 48 
C. L. J. 581 522 


—— —— 8.167. See BENGAL Tenancy Act; 1885, 5. 148 





: 196 
— 8.170. See Orv, PROOEDURG Cops, 1908, O. 
XXI, rR. 58,63 —— . 703 
e 4 . " - 
————Sch. Pil, Art. 3—Suit by raiyat for possession 
against landlord — Limitateon — ' Dispossession ’ 
meaning of. . dk 
A suit by a rawat or under-raiyat against his 


landlord for recovery of tenancy is “governed by 


Art. 3, Sch,III, Bengal Tenancy Act, only when hi 

has been edispossessed by the landlord. Y inorder 
that there should be dispossession there should first 
have been possession. But where the plaintiff had 
never been in possession and he had never had the 
right to possess, the fact that the defendant had 
continued in possession does not amount to dispos- 
session as contémplated by Art. 3, Sch. III, of the 
Act. O Srish CHANDRA BHADURI v. BROJOBASHI 
PRAMANIK, 48 C. L. J. 534; A. I. R. 1929 Cal 157 -> 

Bengal Village Self-Government Act v or 
19194), 55 G3, 64—Suit against Union Board for 
declaration of title to land—Notice, under s. 64 
whether necessary. : Mc 
A suit against the President and Members of a 


' Wnion Board for a declaration ef the plaintiffs title. 


to certain land and for confirmation of his’ posses- 
sion of the same is nota suit falling within the 
e. "e. 


INDIAN CASES. 


éntries in the order-sheet are not ‘prima? 


Bengal Village Self-Government Act--concld, 


. 
` purview of s. 64 of the ‘Bengal Village Self-Govern- 
"ment Act, 1919, and can be inétituted without ` a- 
notice in writing asrequired By el (1)of the said 
section C Ram CHANDRA KAPALI v. SADAYA CHANDRA 
Rasa, 55 0:1351; 32 O. W. N. 1138; A. T. R. 1929: P 
190 < 


Berar Land Revenue Code, 1896, S. :205,—Sale 
—Reconveyance— Right of prezemption. i 

A mere agreement to -re-conyey a property affects 
or creates no interestin itand cannot by itgelf take, 
-away the right of pre-emption. 2 5 
Right of pre-emption being presumably & right 

of substitution cannet be taken away by any trans- 
action reconveying the property either,to the vendor 
orto stranger, whether the reconveyance takes place 


“before sait or .after duit ov decree. ‘N Lavras v. 
“Krisunagt, A-I.R. 1929 Nag. 224 . .125. 
Bombay District Municipal Act (lli of 1901), 


by machine— 


ss. 48, 151—8Manufacturing oil 
of —Bye-law 


iso 4 


Risk of fire-— License, necessity . 
regarding license, if ultra vires—Discretion of 
Municipality—Interference by Civil = Court— 


Simultaneous conviction and sentence for failure 
. to obtain license and prospective carrying on business 
_ without license, legality of. ae 

"The bye-law framed by the Karachi Municipality 
under 3.48 (b), sub-cl. (3) of the -Bombay District. 
‘Municipal Act, requiring a 
oil.by machinery is not ultra vires; inasmuch as 
el. (o) of s. 151.0f the “Act, 
manufactory or place of’ business from which - offen-* 
sive or unwholesome smells arise but also.to a 
manufactory or place of business which may involve 
risk of fire. ar, 

The Legislature having vested a discretion in the 
Municipality to ‘decide ‘whether -any -manufactory 
involves arisk of fire, the exercise by a Municipal- 
ity of such discretion cannot be interfered with by 
‘the Court unless the Court is satisfied that such 
discretionary powers have been manifestly abused, 

A conviction and a sentence of fine for failure to 
obtain a license and'a simultaneous conviction and 
sentence of daily fine in one and the same trial for the 
prospective offence of continuing: to use the premises 
Without a license thereafter is illegal. The -lattgr 
offence ought to be the subject of a eseparate pro- 
-secution and a separate inquiry. S HUssEIN HAJI 
‘Umer v. EMPEROR, A. IR. 1929 Sind 50; 30 Gy. L J. 
442; 23-S. L. R. 125 : 

ss. 96,155—Notice to increase air-well— 

Failure to comply therewith—Simuligneous con- 

vietion for preach and conginuance of breach, 

validity of—Complaint filed more than six months 
, *Üfier issue of notice—Ligitation. . 

A simultaneous conviction and a sentence .of fine 

under s. 155*of the Bombay District Municipaé Act: 


for breach of oMers under 5096 ofthe Act and for . 


continujng a breach from the date ofthe first con- 
viction is bad; there must first be afonviction for 
the breach, and again a subsequent conyiction ifa 
‘separate trial for continuing the breach froin” the 
date %f the first conviction, before an order can be 
passed inflicting a daily fine. . . ` A 
eA @mplaint filed under s. 155 of the Act after six 
months feomethe date of issue eof gotice is bad 
even though the delayis due on account o, time 
‘taken to consider the petitione of the accused-to the 


Municipality. S Jerma NAND t» EMPEROR, A. LR. 1929 ` 


Sind 52; 30 Qr. L. J. 443; 238. L; R. 223, ,-" :308. 


Kia ° . r : 
e. Ye " "e 


refers mt only *o a’ 


307 - 


license for manufacturing ' 


“such a case inasmuch as the question whether this. 


Wol, 115]: 
Bombay Distrlot Municipal :Act—conold, 
— —— — 8.151. See Bompay DiIBTRIOT -MUNIOIPAL ACT, ` 

‘1901,8. 48 4 i 3 . 307: 
———— S: 155. See Bosisay DrerRIOT MUNICIPAL ACT, 

1901,58. 96 i . T 308. 
Bombay Eand Gustoms Act (XXIX of 1857), ss. 

.8, 14, 21, scope of —Stheme of Act—Confiscation 

of goods, when permissible. É . > ; 

The scqpe of the* Bombay. Land Customs Actis ' 
mainly directed to action on or near the frontier'of . 
British India and foreigm territory. The Act does 
not contemplate action by a Customs Offieer a long ' 
way from (hat frontier&t any rate, unless there is 2° 
customs station established under. the Act, where 
these Customs Officers.are employed so as to bring 
their duties within the range of the-Act. Nor is. 
there a general provision in the Act that goods that 
have been attempted - to be passed or have been . 
passed withowt payment of ,the prescribed ‘duty 
shall be liable to seizure and confiscation wherever 
they may be found. - ` > E 

The'second paragraph of s. 8, Bombay Land Custorfs 
Act must be read as if the -words “at any station. 
established for. the levy of duties and passing of . 
goods" followed the words “passed or attempted to: 
be passed." -Therefore, it will not apply to the case. 
of goods passed or “attempted to be passed at a. 
place where no such station is established. 

Section 14 of the Act is in express terms confined .; 
to an officer of customs employed ata station est-. 
ablished under the Aet. ` d 

Sectiony21 of the Act, is eonfined to.a case where 
any,goodsshall bé seized as liable’ to confiscation 
of detained as under-valued under this Aot. It 
might possibly be construed as covering cases where 
goods are bona fide thoush wrongly: seized as liable 
to confiscation bya Customs Officer. B SEORETARY 
or STATE POR INDIA v..VasupEo, 30 Bom. L. R. 1494; A. 
I. R. 1929 Bom. 46; 53. B. 97 - m -— 409 


Bombay Rent (War Restrictions) Act (II of . 
1918) as amended by Act III of 1928, s. 2(b) 
(2)—Land let out for business pwrposes—Use for 
dwelling purposes—Applicability of Act—' Dwelling 
house’, meaning of —Estoppel— Question of law. li 
Where premises have been let out mainly for 

business purboses, they cannot be regarded as dwell- . 

ing hguses falling within the purview of the Bombay 
nt (War Restractions) Act, merefy because the 

premises frere actually used for dwelling purposes 

also, with the knowledge of the landlord. A 
There - can be no estoppel against the landlord in 


dual usé by the tenant makes the tenement a dwell- 


ing house underethe Act is a question of law. 3 KANIT, 
LADHA v, KANJ1 Gowa, A. é. R. 1929 -Sind $6; 22 S. L, 
R. 417 PE : : . 316- 


E ! . 
Bundelkhand Alienation” of Land Act (Il of: 
1903) ss. 3, 22—Permanent- alienation— 
Collector's jurisdiction tq enquire inia) validity or 
propriety— Alienee', meaning of—Ostensible alienee, , 
rights of- Benefiiat purchaser, rights of—Osten8ible: ' 
áliđhee agrjculturist—Collector’s jurisdiction to 
cancel'his sale or remove his name from papers— 
Civil suit challenging Collector's orders tó abose 
effect, maintainability of. A M re p mu 
A Collgctor *has no jurisdiction to enquire into the 
propriety or validity of a permanént aliengtion made 
under cls., (a) and (b) of s-3(1), Bundelkhand* Land 
Alienation"Act. Where gpparently the alienee is a 
member of ,the-agricultural tribe as the alienor oris, 


ee |. ra t 


"face ofthe instrument isthe transferee. 


- BAKSH v. JAI SHANKAR, A. T. R. 1929 All. 386; 13 


e Towns Insonvency Act, 1909; s. 8 (1). (2) 


:*' Special perio 
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"BundelkHiand Allenation of Land Act~concld. 


‘a member of’ an agricultural tribe and. s.a. re. 


7-' sident of the District in which the land is-situated, no 


sanction ‘of the Collector is necessary and the Col- 


8.. lector -hasno.power to start,an enquiry as to the 


legality or propriety of the alienation, The alienee 
in cl: (byapparently means the person who on the 
It cannot 
be given an extended meaning so asto include both 
the ostensible alienee-and the real alienee. If the 
ostensible alienee is a non-agrieulturist, no title 
passes to him without the sanction of the Oollectbr. 
Jf the ostensible alienee isan agriculturist but holds 
‘the property fora third party who isa non-agricul- 
turist no resultant trust can dccruein favour of the 
beneficial owner in defiance of the provisions of s. 3, 
cl. (2)of the'Act. A non-agriculturist benami pur- 
chaser, acquires absolutely no title tothe property. 

A Oollector has no jurisdiction under the Bundel- 
khand Land Alienation Act either to'cancel a sale-deed 
or to renfove-the name of an ostensible agriculturist 


“purchaser from.the Revenue-Records on the ground 


that he is only an ostensible owner and that the 
benami.purchaser isa "non-agriculturist. If he does 
so‘he cannot “be said to be disposing of any matter 
within the scope ofthe. Act. Therefore, a suit for 
declaration: that the ostensible purchaser is the real 
owner and nota mere tool ‘for a non-agriculturist ' 
purchaser and thatthe cancellation of 'gale-deed in 
favour ofthe former and removalof his name from 
revenue .papers is ineffectual is competent in a Civil 
Court, A | BHAGWATI Prasan SrwoH v. Harr Har 
Prasan SINGH, 96 A, L. J. 673; L.R. 9 A. 200 Rev.; 12 
R. D. 312; A. I. R. 1928 AI. 511 ‘650 © 


Burlal ground—Burial of dead body in village 
site without zemindars’ :consent—Zemindars' right 
to get dead body removed—Acquiescence of agent— 
Grant of house to fagir whether implies right to 

. burial on adjoining site. ` ; 

The owners of a village.are entitled to the 
demolition of.a tomb which has been erected and 
the removal of. dead body which has been buried 
on the village site without their consent. 

An'agent's acquiescence cannot be pleaded where 
the otherparty knows that theagent has no author- 
ity to acquiesce. 

The mere fact that a house is given to a family 
of fagirs to live in does not entitle the grantees to use 
the courtyard or the land adjoining thehouse for 
the burial of the members of their family. A KHUDA 
R. D.e 
394 ; 628 


Burma Rural Self-Government Act (IX of 1921), 
S. 80 (2). See PexaL Oops, 186045. 40 664 
Calcutta, High .Court Appellate'Side*Rules, 
Chap. VII, rr. -1, 2, S3&scope of. See PRESIDENOY 
39 


Calcutta Municipal Act (tll of 1923), s. 538— 
Suit for ‘recovery of Provident Fund, éte,by legal 
representative. of deceased employee—Limitation— 

- Provident Fund Rules, rule 19—' Repi esentative’, 

~ meanin§ of. | 


d of limitation prescribed by 5.538, 
Caleutta Munieipal Act, does not apply toa suit by 
the legal representative of-a deceased employeg of, 
the Calcutta Corporation for recovery of thedeceased's 
*Provident Fund, unpaid salary and contributions for 
the purchase of a war bond. t 
The word "representatives" as used in Provident 


‘Fund Rules of the Oalevftta Corporation is intended 
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to mean legal representatives ~of the deceased. G 
‘AsHOKE Rumar Dev, CORPORATION oF CALCUTTA, A. I. 
R. 1928 Cal. 512 - p uo. 7.50221 
Cajcutta Suppression of Immoral: Traffic Act 

(XIN of 1923), s. 4—' Girl", meaning of —Married 
"girl under sixteén years, whether within Act— 


Scheme of Act—Bengal Children Act (II of 1922), 


s. 81—8Scheme of Act—Protection of minor: females. 

Thereis no limitation placed on the meaning of 
the word ‘girl’ as used in s. 4, Calcutta ‘Suppression 
of Immoral Traffic Act. Therefore, the Act applies 
whether the female in question is married or un- 
married. The whole matter turns not on the status 
of the female from the point of view of marriage or 
not marriage but on the question of age. e 

The Calcutta Suppression of. Immoral Traffic Act 
and the Bengal- Children Act are really part and 
parcel of a scheme of legislation ‘designed for the 
protection of children and particularly for the.-pro- 
tection of female minors. Both these'Act&'ápply to 
females under the age of sixteen years whether they 
have gone through the, ceremony of marriage 
and become legally married or not. O PANOHU Gora 
Saaw v. EMPEzROR,:.48 O. L. J. 586; A. I. R. 1929-Cal. 
99; 33 C.- W. N. 198; 30 Cr. L. J. 440; 56 O. 750. 266 


- Cess Act (IX of 1880), ss. 4, 5, 6— Property let 
, out for hats—Assessment of. cess on income from 
hats, legality of — Annual value of land’, meaning 


of. | 
The propriétors of an estate containing several 
hats accepted kabuliyats bearing annual jamas in 
respect of the lands on which hats were being held 
on certain days and put the executants of the 
kabuliyats in possession of the lands:  . f 
Held, that the money realisable on the basis of 
the kabuliyats was 'annual value' payable for the 
use and occupation ofthe land, and the proprietors 
could be assessed to cess on the basis of the income 
derived from the hats. rrr J 
Quere—Whether a ‘hat'is immoveable property 
‘within the-meaning of that word in the Oess Act. 
The expression ‘annual value’ in s. 6 of the 
Cess Act means not only the rent payable 
but, if no rent is, actually payable-then what would 
on reasonable ‘assessment be payable by other per- 
sons, |i. e, other than cultivating raiyets) in the 
actual use and occupation thereof. The expression 
e is so wida ag oven to include damages which the 
Gourt would ‘allow to fhe owner of the- land against 
*third persons for, actual use and occupation of the 
land. . d e 
The rule of ejusdem generis cannot apply’ to the 
- words ‘and other immoveable proberty' in s. 6 of 
the Oess Act” inasmuch as the classes of 
businéss . previously enumerated are exhatstive and 
there is no scope for the ¢pplication of the rule. 
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: from inguiring into the 
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Chota Nagpur Encumbered Estates Act (Vi of 
1876), s. 12-A—Alienation by disqualified propries ' 
tor, whether void ab initio—Possesgion of purchaser, 
whether adverse—Adverse possession—Possession 
"under void title. et. 

-An alienation made in contravention of the pro-" 
vision of s 12-A ofthe Ohota Nagpur Encumbered 
Estates Act does not merely bec&me võid on the 
death of the alienor, but is void from the moment -of 
such. alienation. . ° * ] 

There is nothing in the said Act whic& debars a 
purchaser under an alienation in contravention ‘of the 
said section, from acquiring a valid title by adverse 
possession. " ° . 

Even though the title under which a person enters:. 
upon possession is void, if his possession is under 
a claim or colour 8f title, his possession will be ad- 
verse to the true owner, Pat. BAGESWARI CHARAN 
SINGH v. JAGARNATH KUARI, A. I. R. 1929 Pat. 117; 8 
Pat.649 id Lll a 699 


Civil Procedure Code (Act V of 1908), s. 2 (2) 
—Deecree. See LIMITATION Act, 1908, Som. I, Arts. 
°11-A, 13 : 504. 


— ss. 2, 39, 47,0. XXI, r. 50 (2),(3)—Ex 
parte order permitting execution of decree against 
person not party to decree,, effect of—Decree 
transferred for execution—Executing Court, power - 
of, to question validity of decree. ‘ 

An order under O. XXI, r. 50 (2), Civil Procedure 
Code, granting leave to execute a decrée against a 
person whose name does not appear in the decree, 
has the force of & decree under sub-cl. (3) of the 
said rule only if such order is passed afte® dispute, 
and after the question has been tried and determined + 
as if it were an issue in a suit. An ex parte order 
passed without the question hêving been specifically 
tried and determined has not the force of a decree. 

An order granting leave to apply for execution 
does not amount necessarily to a conclusive adjudi- 
cation of the rights ofthe parties, and would not, by 
itself, bea decree by virtue of the provisions of ss. 2 
and 47 of the Civil Procedure Code 

An order transmitting a decree for execution to 
another Court is not itself an order in execution so 
as to preclude the Court to which the decree is sent 
question whether the decree, 
transmitted is a nullity. Es s 

A decree was passed by the Bombay High Court 
against a firm 8f which the sole psoprietor was dead 
at the time of the passing of the decree. The decre 
was transferred for execution to the District Court 
of Jhansi, against the son and heir of thé deceased 
proprietor. The Court held that the decree was a 
nullity and could not be executed against the son. 
The degree-holder, thereupon, obtaimed an ex parte 
order fromgthe Bombay High Court granting leave e 
under .O. XXI, r. 50(2), Civil Procedure Code, for 





SgcRETARY OF Sfarz FoR INDIA v. SATI Prasan GARGA, 55° *execution of the decreemgainst the son, and got the 


Q. 1328; A I. R. 1229 Cal. 197 185 
Charge—Charge on moveable property to come into 
existence, validity of—Stipulation that money shall 
be paid ‘out of’ particular fund, whether creates 
harge. ^. ; . p 
it is competent to a party to create a security 
upon certain moveable property which might com 
inte existence at a future date. "n 
A stipul&tion that a certain sum of money shall be 
paid ‘out, of a 
create a valid charge over the fund. L MANGAT 
Eam v. PIYARE LAL SUNDAR Lat, 30 P, L. R 53; A. I. 
R. 1929 Lah. 274 . : c7 762 
? D 


e * e j EP 


a fund’ would, in a suitable context? 


decree transmitted again to 
tion: 

Held, that the subsequent order of the Bombay 
High Court did not operate-as a decree and could 
not supersede the previous order & the Jhansi Court 
refusing execution, which had the foxce of a decree. 
A ATHERTON & Co. v. HABIB BAKHSH, A. I. R. 1929°All. 
390; (1929) A. L. J. 553 865 


ss. 2, 47—Order directing aseertainment of 
emesne profits in eertain manger, whether 'decree -.- 
Apptal from such order, compeichey of —Dismissal 
. of execution .case during pendency of, appeal— 
_ Competency of appeal feecutiag Court, duty of, 


Jhansi for execu- 
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to execute decree as it stands—Decree for mesne 

profits against several defendants—Joint liability 

of all. 

An order limiting the right of a decree-holder to 
recover mesne profits and directing ascertainment 
of mesne proffts acoqrding to the terms of. the 
order is not an interlocutory order, but is of the 
nature of a final decree and is appealable as such. 

An appeal from such an order does not become 
incompetent because the execution case is dismissed 
in the lower Court during the pendency of the 
appeal ow account of the failure of the decree-holder 
to proceed with the execution in accordance with the 
terms of the order appealed against. 

An Executing Court has no jutisdiction to vary the 
terms ofa decree in the light of a compromise which 
the parties: had entered into during the pendency of 
the suit but which was not brought to the netice of 
the Court passing the decree. 

Where adecree for mesne profits against several 
defendants doesnot make any such discriminagion, 
it isnotopen to the Executing Court to hold that 
each of the defendants is liable only to the extent of 
the lands held by him. © KuarEMANNEssA BIBI v. 
UPENDRA CHANDRA MANDAL, A J. R.1928 Cal. 804 

591 
s. 9— Civil. Court's jurisdiction, ousting of. 

Where arule oflaw is pleaded as ousting the 
jurisdietion of the Civil Court, thesaid rule should 
be clear amt unequivocal. The jurisdiction of Civil 
Court should ‘not be taken away merely upon the, 
“groun® that though the rule as formulated is not ex- 
plicit enough, sucha rule should be supplemented 
by a process of reasoning and the corollary or in- 
ference should be intested with thesame legal efficacy 
as an express rule of law. A BHAGWATI PRASAD SINGH 7. 
“HARI Har Prasan Sincu, 26 A. L, 3 673; L. R 9A. 
900 Rev.: 12 R. D. 312; A. I. R. 1928 All. 511 650 


S. 9 — Municipalities, acts of —Jurisdiction of 

Civil Courts to interfere. 

Jf a Municipality bas acted ultra vires, the Civil 
Court has power to interfere and to grant proper 
relief to the aggrieved party. C Muppza Mitts Co, 
LTD. v. SIDHESWAR CHATTERJEE, A. I. R. 1929 Cal. 33; 
32 0. W. Ne 1055; 56 C. 280 515 
————- s. 10—Stay of suit—‘Matter in issue’, 

meaning of—-Previous suit invq]ving more issues 
than gubsequeht suit—Cause of action arising subse- 
quenily—Stay of subsequent suit—Pendency of 
application for leave to appeal to Privy Council, 
effect of. 

"Matter in issue".in s. 10, Civil Procedure Code, 
has reference to the entire subjeot in controversy 
between the ‘parties and the mere fact that one of 
the issues in two suit is common isenot sufficient 
to attract the operation of s. 10, Civil Procedure Code. 

Section 10, Civil Procedure Code, has no applica* 
iion vahere the eause of action for the eubsequent 
suit had not arisen at the time of thp institution of 
the previous suit. 

The mere plying for, or obtaining leeve to 
appeal tothe Privy Council cannot of itself amount to 
the pehdency of an appeal till such appeal is actually® 
filed’ R Marno U v. MAUNG Ba DEI, 0 R. 775; 4. 1. 
R.1929 Rang 67 65 
—— — s. Vd— Decision of Revenue Court that gpro- 

perty is eg-proprigtary holding—Subsequent Suit, in? 





Civil fue judieata —Oudh — L8nd *Revenue 
Act (ILI of 1901), s. 8$—Oudh Rent Act (XXII of™® 
1886), .7-À : : 

i “ae e 
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The judgment of a Court of exclusive Purisdiction 
directly upon the point is conclusive upon the same 
mattes between the same parties, coming incidentally 
in question in another Court for a different purpose. 

Therefore, the decision of a Revenue Cour? in a 
dispute with respect to property that the property 
in dispute is the ex-proprietary holding of one of the 
paréies and should be recorded as such in his name 
constitutes res judicata and cannot be questioned 
by the parties in a Civil Court. O Moon CHAND v. 
TLrIrAT Husain, 13 R. D. 104; 4 Luck. 220; A4. R. 
1929 Oudh 362 837 


s. ll—Decision on question of law, whether 
operates as res judicata—Alteration of law, effect 
*5f, on res judicata—Object of res judicata— Bengal 
Tenancy Act (VIII of 1885), s. 1583—‘Amount 
claimed in suit, meaning of —Interest claimed under 
agreement at high rate,whether to be included— 
Decigon that such rate is binding, whether operates 
asres judicata. 

In determining for the purposes of s. 153 of the 
Bengal Tenancy Act whether the amount claimed in 
suit exceeds Rs 100 or not, a claim of interest can- 
not be excluded merely because the claim is based 
upon the terms of the kabuliyat and the rate of 
interest claimed is much higher than the statutory 
rate of 124 per cent. f 

A decision in a suit between a landlord and a 
tenant that the terms, of the tenancy include a 
valid and binding term to the efièct that the ten- 
ant should pay interest on arrears of rent at a 
particular rate, is not a decision on an abstract, 
question of law, and will operate as res judicata, 
where the other conditions for the application of the 
rule of es judicata are satisfied. * 

The binding charaeter of such a decision cannot 
be negatived by asubsequent changeinthe current 
of authorities. 

In a suit by a landlord against a purchaser of the 
tenancy, the latter contended that the term as to inter- 
est inthe kabuliyat was not binding upon him as the 
rate was very high and he had no notice of the 
same when he purchased the holding, and it was 
decided thatthe term was binding uponhim. Ina 
subsequent suit for rent it was contended that this 
decision evas not res judicata inasmuch as the law 
upon the question whether such terms are binding 
upon purchasers had been altered by subsequent 
decisions of the Court: $2 G 

Held, that the decision would operate as ys 
judicata notwithstanding the change of law. 

In any case in which it isfound thatthe matter 
directly and shbstantially in issue has been directly 
and substantially in issue in the former, suit and ® 
has been heard and finally decided by such Court, 
the principle of res juficaia is not to be ignored 
merely on the ground that the reasoning, whether 
in law or otherwise of the previous decision. can be 
attacked on a particular point. i 

The object ofthe doctrine of ves judicata is not to 
fasten upon parties special principles of law as 
applicable to them interse, but to ascertain their 
rights and the facts upon whiĉh these rights direct- 
ly and substantially depend; and to prevent this 
ascertainment from becoming nugatory by precluding 
the parties from re-opening or -re-conmtesting that 
which has been finally decided. 

Questions of law are of various kinds* and cannot 
be dealt with for the purpose of res judicata as 
though they were all tke same. G TARINI OHARAN v. 
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Kupar Nafa, A. I R. 1928 Cal. 777; 480. L, J, 327: 
330. W. N.128; 56 O. 723 593 


———- Ss. 11—Erroneous decision on questien of 
law. when res judicata—Decision held to operate 
as res judicata in subsequent suit, effect of—Ex 
parte deeree, effect of. 

: An erroneous decision ona question of law may 
not operate as res judicata where the causes of action 
are different ; but in all other cases it will operate as 

res jg.dicata between the parties. : 

An erroneous decision based upon a mixed ques- 
tion of law and fact will operate as res judicata though 


ihe decision on the question oflaw involved is errone- 


' ous. ' . 

Where an erroneous decision upon a question of lew 
isheld to be res judicata in asubsequent suit between 
the parties, the latter decision would be conclusive 
and the parties cannot subsequently contend that the 
decision is not res judicata, ed s 

_A decision ona question of fact will operate as res 
judicata, however erroneous it may be. ` : 

. " A decision ina suitisas much binding on a de- 
'fendant who did not appear as on defendant who ap- 
peared and contested it. C AvETONNESSA BIBI v. AMJED 
ALI, A. I. R. 1928 Cal. 717; 32 CO. W. N. 828, 48 O. L. 
J. 184 : . 588 


: S. 11—Mortgage—Suit by puisne mortgagee 
impleading prior mortgagee—Omission of prior 





mortgagee to assert his claim—Subsequent suit on 
prior mortgage—Res judicata. E 
If à prior mortgagee with a paramount title. is. 


impleaded ina suit brought by the puisne mort- 
gagee and there is no contest in that suit regarding 
the prior mortgage,the right of the prior mortgagee 
would not be lost to him. If, however, thereis a 
controversy and that controversy is decided against 
him whether by actual decision or in default, his 
remedy would be barred and the rule of res judicata 
‘would stand in his way in asserting hisclaim under 
the prior mortgage. , 

The question whether there was any controversy 


relating to the prior mortgage and whether that' 
controversy resulted in an adjudication expressly or 


impliedly would, in each case, depend upon the 

facts and circumstauces of'that:case. O ABDUL 

HAMID Kuan v. ALI Husain, 6 O. W. N. 1; 4 Cuck. 2) 

833 
S, dla Res judicata—Certain persons not 
parties to previous suit, effecj of. 

"The bare fact that certain persons who are added 
as parties in the subsequent suit were not parties 
to the previous suit does not preventethe application 

e of the rule of res juglicata between the parties com- 
mon to both,the suits. Pat NATHUNI SAHU v. BHAGWAN 

. Gra, A. T. R. 1928 Pat, 436; 7, Pat. 840; 9 P. L. T 485 
D " i 3 


——~— 6, 11—Res judicata—Consent decrees. 
A judgment pronounced in terms of a compromise 


would operate as res judicata inthe same way as a. 


judgment passed after the Court has exercised -a 
Judicial discretion in the matter. O Duraa Pitasap v. 
Narain, 5 O. W. N. 1081; A.I. R.1929 Oudh 63; 4 
Luck. 181 M 294 
*— — 8. 11—Res judicata—Finding ‘that property 
is ndt grove, whether res judicata—Jurisdiction of 
Court. $ : 
A finding'that a piece of land was. neither agricul- 
tural land nor a. grove in 1921 cannot operate as 
ves judicata.in ‘a subsequent suit in which the 
ERA un 
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question is whether the occupant hgd acquired the 
rights of a grove holder in 1924. ' 

The decision of a Revenue Court: cannot operate 
as res judicata ina subsequeat suite in a Civil Court 
where the Revenue Court is not competent to try the 


' second suit. A Suri DHAR v. UDAIBIR SINGER” 12 È. D. 


703; A.I. R 1929 All. 17; L. E. 9 A. 289 Rey, 454 


——— ss. 11, 47,` 0. XXXIV, r* 5—Pr iminary 
decree against father—Death of father—Sona 
impleaded as legal reprefentatives—Plea by sons 
that mortgage is not binding onthem—Final decree 
—Fresh suit by sons to declare decrte void— 
Maintainability of suit~Res judicata—Matters 
relating to exeoution. 

After the passing ofa preliminary decree on a 
mortgage, the mertgagor died anf his sons were 


brought on the recqrd as,his legal reptesentatives. ` 


The l&tter objected that they were mot the legal 
representatives and*attacked the mortgage-decree on 
the ground that the mortgage was without con- 
sid@ration and legal necessity. The Court held that 
it was not entitled to go into the question of con- 
sideration’ and legal necessity at that stage and 
passed a final decree. 'The sons instituted a fresh 
suit for a declaration that the decree was not’ bind- 
ing on them. The decree-holder contended that the 
suit was barred by res judicata and s. 47, Civil Pro- 
cedure Code : " - 

Held, (1) that the suit was not bagred by res 
judicata inasmuch’ as the Court passing the final 

power to go into the questiog raised 
by the plaintiffs ; be WEI 

(2; that the suit was not barred by s.47, Civil 
Procedure Code, as the questiong raised went to the 
root of the decree and were not merely questions 
relating to the execution, discharge or satisfaction of, 
the same. A KanLoo v. NIADER SINGH, A. L R. 1929 
AIL. 252; (1929) A. L. J.*425 462 
— — — 8. 24 (4) —Traiisfer of Judge trying Small 

Cause suit—Case tried by another Court as regular 

suit—A ppeal, com ' petency of. 

Where owing to the transfer of a Judge having 
Small Cause powers in whose Court a Small Cause 
suit had been filed, the suit itself was transferred 
to another Judge and tried as a regular suit : 

Held, that under s.24(4), Civil Procedure Code, 
the Oourt which ,tried the suit must be deemed to 
have been a Court of Small Causts and, conseque 
ently, the decree passed in the suit was. not appeal- 
able. A Ram OmanaN BANWARI LAL v. Kiseort LAL 
Ram Sarup, 26 A. L. J. 77 2; 50 A. 810; A. I. R. 1929 
All. 50 127 
S. 39. See Orvin Procepure Cons, 1908, s. 2 


e - 865 
— — — SS. 89, 41, 47, O. XXI, r. 100—Transfer of 
e decree for execution—Ezecution carried out amd 
decree returned to Ofiginal Court—Objection to 
executiog Jurisdiction of . transferee &lourt.— 
Limitation 4st (IX of. 1908), Sch. I, Arts. 165, 181 
—Application by judgment-debter for delivery of 
possession — Limitation—-‘Person’, mganing of. 
Though the Cotrtto which a decree is transferred 


© 


* for execulion ceases to have jurisdiction to issuq a 


fregh process for execution after it has issued a 
certificate under s 41, Civil Procedure Code, and 
retyrned the, decree to the Court whiche passed the 
*decgee, it has jurisdiction even after the -issue ofs 
such a *cerfificate, to decide an, ob§éétion lodged 
before.it in respect of anything done if 
of the execution proceedings taken by. it, 

e ° PE 
i . . . , . 


in the course ' 
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Where a judgment-debtor who has been dis- 
peered of immoveable property by the decree- 
older or purchaser at a sale in execution ‘of the 
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decree disputes the right of: the decree-holder or, 


purchaser to dispossess, him of such property, his 
remedy is to apfly under s. 47, Civil Procedure Code, 
and the limitation applicable in such a case is that 


prescribed by Arb. 18] of the Limitation Act and not 
by Art. %5. . i 


The word ‘person’ ine Art. 165 of the’ Limitation . 


Act, although wide enough to include a debtor, is: 
e not used im any other sense than that of a person 
other than the judgment-debtor who is authorised 
by O. XXI, r..100, Civil Procedure Code, to make 
an application of that description” O JILAI v. ABDUL 


RanIMAN, 5 O. W,N. 1053; A. I, R. 1929 Oudh 76; 4 
Luck. 209 kd . . 444 


3 e . e. 
S. 4 Y; See O1vin Progepure Oone, 1808, s. 2 
; . 591,865 
— 8. 47. See Orvis Procgpure Cone, 1908, s. Es 
39: 
444 
execution of 





—-—- 8. 47. See Orvis PROOEDURE Cong, 1908, s. 


—— 8. 47—4AÀ ppeal from order in 

award. . 

Section 47, Civil Procedure Code, is applicable to 
execution proceedings in respect of an award. 
Therefore, a decision by te ‘Court relating to the 
Sassoon & Co, 1929 

8 


4. Smivui Ram Devi Das, A. I. R. 
Lah. 2 ; 


536 ` 


—v—— S. 47— Decree for sale of mortgaged property . 
—Issue of notice of sale to judgment-debtor—_ 


Judgment-debtor * not objecting to 

directing Collector to sell property—Appeal by 
+ judgment-debtor, whether competent. UN 

The plaintiff who held a mortgage ofthe defend- 
ant's land, obtained a decree against his mortgagor 
for sale of the land. Notice was issued to the 


sale— Court ` 


judgment-debtor but he did not attend and papérs, 


were sent to the Collector for sale of the land. 
The Collector returned the papers to the Court on 


the ground that the land could not be sold by. 


reason ofs. 16.of the Punjab Alienation of Land 
Act. The Gourt, holding that the judgment-debtor, 
was not a member of a notified agricultural tribe 
retíÜrned the papers to the Collector to sell the land: 
*The judgment-debtor appealed against this order: 
Held, that no appeal lay'as the order was merely 


s direction by the Court to its ministerial officer’ . 


and was nota decision of the, Court on a question 
arising between the parties tothe suit and relating 


to the execution, discharge or satisfaction of he decree : 


within the meaning of se47, Civil Procegure Code. L 
Narn Sina v, Paras Das, A. I. R. 1929 Lah. 391 — 75. 


. e 
——— S. 47, O. XXI, r. $8— Claim by judgment- 
debt or his  representative—Sepafate ` suit, 
RH ad of—Cigim on behalfes third person, 
effect of. . 
= When : judgment-debtor or his represeftative 
impleaded ip The execution proceedings claims a. 
right ‘in: the property on his own behalf though 
under a different right, s. 47, -Oivil Procedure Gode: 
applies and a separate suit for that purpeseis not 
maintainable. But when he claims the property’as, 


`, that of anqther and on that other's behalf, O. %XI, 


r. 58, of the (cde applies and a separate suit lies. C 


Nata Basu MAJHI v. WAJENDRA OHANDRA MALA, 48 O.' 
L, J. 994 . os * 388 
. D . e e D 
. e . 
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e $ 
————— s. 47, 0. XXI, r. 58—Person ‘against whom 
-suit is dismissed whether party—Application 
wrongly filed under O. XXI, r. 58—Court having 
jurisdiction—Misdescription itmmaterial—Remedy of 

aggrieved party—Appeal. i 

Under the Explanation to: s. 47, Civil Procedure 
Code, a defendant against whom asuit has been dis- 
Tisfed must nevertheless: be regarded asa party to 

.the suit within the meaning.ofs.47 of the Code. 
Even though a party to a suit against. whom ethe 
suit had been dismissed has described his application 
as an application under O. XXI, r. 58, Civil Procedure 
Code, the remedy of the party against whom an order 
is passed on such an applicationis to carry an appeal 
frem the'order of the Court removing the attachment, 
a suit is obviously barred under the express provision 
of s. 47 of the Code. Pat Hazanr Lan v. FIRM 
RAMJIWAN RAMOHANDZA, 10 P. L. T. 563; A. I. R. 1929 
Pat. 472 i 691 


8.47, O. XXi, rr. 69, 84, 90—Egrecution 
. sale—Decree-holder's bid, acceptance of—Decree- 
holder's refusal to make 25 per cent. deposit— 
Auctioneer's attempt to continue sale—Adjournment , 
-of sale, meaning of—Confirmation of sale—- 
Objection, rejection of—Appeal. 
Where the decree-holder himself is the auction- 
purchaser, the Executing Court may dispense with 


£ . deposit of 25 per cent. of the purchase-money. 
execution o$an awardis appealable. L Tiru E. D. .. 


An order rejecting an objection to a sale after 


-its confirmation that the sale was incomplete on 
- account of the decree-holder's failure to deposit 25 


.per cent. is not open to appeal under s.47, Civil" 
Procedure . Code. - 


At an execution sale the auctioneer accepted the 
decree-holder’s bid and called upon him to deposit. 
the usual 25 per cent. of the bid, The decree-holder 


' refused to make the required deposit and the 


auctioneer made an attempt to ‘continue the sale 
but owing ‘to the state of the weather and other 
circumstances he obtained no further bids and at 
the request of the parties closed the auction telling 
them that should the Court order it, the sale would 
be continued on a future date: i 
Held, that there was no adjournment of the sale 
within the meaning of O. XXI, r. 69, Civil Pro- ' 
cedure Code, and it could not be said that there was no 
sale capable of Confirmation. L FATEH MUHAMMAD-DIN 
MUHAMMAD v. CHUHAR Man Monan Sine@u,®* A. I. R. 1998" 
Tah, 699 .° d 541 


—— sS. 47, O. XXI, r. 66-—Interlocutory, orders, 
appeals fram—Order deciding objections to sale 
proclamation —A ppeal. e. - ° 
Only ,those orders fall within the purvietwof s. 47, 

Oivil Procedure Code, which ` conclusively determine, 

some question affecting the rights or liabilities of the 

parties with reference t$ the relief granted by the . 

decree, and mere interlocutory orders or ordtrs which 

relate.o questions as to whether the proceedings are 


- to be, cóndueted in a certain way -are beyond its 


SCOPE. e ff . ] 
`- In an appeal from an order im execution of a decree 
the points raised were :— ^ 

(1) that the sale should not have been ordered to be 
carried'out by the Collector; . 
- (2) that the property ‘should have 
lots ; "e . . 

_ (3) that ‘a certain property should have been sold 

first and the other prqperty should have-been ordered. 
io be'sold only in cese the proceeds, from the sale of. 


been sold in 


/ 


S 


- under s. 115 of the Code. 
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the former had been found insufficient to satisfy the 
deeree ; g e 
(4) that the Court should have ordered the publica- 
‘tion of the proclamation in newspapers : | 
Held, that these questions related to procedure and 
did not in themselves affect the rights or liabilities 
of the parties and, therefore, a decision on them was 
not open to appeal. 
An'order disposing of objections under O. XXI, 
^r. 68 Civil Procedure Code, is not appealable unless 
the questions which are raised in appeal fall within 
the purview of 8.47, Civil Procedure Code. L Sain 
Das v. PUNJAB NATIONAL BANK LTD,, 30 P. L. R. S 


— ——— $8. 47, 102—Payment of excess amount to 
decree-holder—Procedure for ‘refund of excess— 
Fresh -suit,, competency of—Fraud, effect of— 

ı Provincial Small Cause Courts Act (IX of,’ 1887), 
Sch. II, Art, 85 (ii). : sls 
"The proper remedy of a judgment-debtor who has 

paid to the decree-holder more than what is actual- 

ly -due to him under the decree, is to apply to the 

Executing Court under s.47, Civi] Procedure Code, 

forrefund of the excess paid. A separate suit for 

recovery of such excess is not maintainable even- if 
there are allegations of fraud or cheating or anything 
of the kind on the part ofthe decree-holder. : 

A suit for recovery of such excess amount cannot 
be entertained by a Small Cause Court in view of 
Art. 35, cl (ii) ofthe Provincial Small Cause Courts 
Act where the decree-holder is charged with fraud. 
C. Rapsa CHARAN RAI v. KAILASH CHANDRA, A. I. R. 
1928 Cal. 776 f 581 


SS. 47, 115—Application for setting aside 
dismissal of execution application as time-barred, 
nature of—Appeal from order dismissing such 
application—Revision. . 
An order dismissing an application which is in 

substance an application for review of an order 
dismissing an application for execution of a decree 
as time-barred is not open to appeal under s. 47, 
Civil Procedure Code. But where the Court dismisses 
such application without going into the merits on 
the sole ground that it isan informal application it 
fails to exercise jurisdiction vested in it" by law 
and the order of dismissal is liable to be set aside 
dn revision. eL d.AuoRE Wurcrrio. SuPPLY Co. Lro. v. 
JAGAT Rau, A. I. R, 1928 Lah. 811 862 


ss. 47, 115, O. XXI, r. 58—Objection to 
attachment by defendant. against whom suit is 

dismissed—Objection treated as one under O. XXI, 

9 m. 58—Revision, competency of. "e 

A defendant against whom a suit is dismissed 
after contest is a party to” the’ suit within the 
meaning of 8.47, Civil Procedure Code, and an ob- 
jection made by himto attachment of property in 
execution would comeunder s.47 and not O.XXI, 
r. 58, Civil Procedure Oode. 

Even. though such an objection is wrongly treated 
as one under O. XXI, r.,58, Civil Procedure Vode, both 
by the objector and the Court, an order made on such 
objection will fall within the purview of s. 47, Civil 
Procedpre Gode, and can be appealed against, and. 
cannot, therefore,be revised by the High Court’ 

Pat Mapuo BIBI v. HAZARI- 
Mat, 10 P. L.’ T. 95; A. I. R. 1929 Pat, 141; 8 Par. nr 
~ S. 60— Properties of dgriculturist judgment 
: debtor— Ezemption from attachment, extent of. ~ | ~ 
e 
e . e. 


INDIAN CASES. 
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' Under s. 60, Civil Procedure Code, "only Buch pro- 
perties of a judgment-debtor are exempt from 
attachment as in the opinion of the Court are 
necessary for purposes.of his residence and other 


agricultural requirements. If he has*properties more . 


than sufficient to meet such requirements he eannot. 
claim exemption in respect of al] properties. L 
RAGHBIR SINGH v, Fieu Par RAM Ganca Ra 10 Lah. 
L. J. 543; 30 P. L. R. 29; A. I, R. 1929 Lah. 181 478 


—— —— ss. 64,73, 0. XXXVIII, r. 11— Attachment 


before judgment—Private saleeto satisfy "attaching ° 


creditor—Satisfaction of decree—Cessation of 

attachment—Another attachment in subsequént suit 

—Effect on sale—Rateable distribution, $ 

. The attachment referred to in %.64, Civil Pro- 
cedure Code, is attachment under: which the 
executibn sale is held and "not an attachment of a 
creditor who is paideoff.° 
“The moment an attachment comes to an end by. 
rean of satisfaction of the decree, all claims under 
the attachment cease to be enforceable. A : 

Order XXXVIII, r.11, Oivil Procedure Code, only 
obviates the necessity for a re-attachment of. the. 
property in execution and does not confer any right 
to preferential treatment over other creditors. 

A person who has merely obtained an attachment 
before judgment cannot put upa claim for rateable 
distribution unless he has obtained a decreo and 
made an application for execution. B ÔHINDEA: v. 
CHHAGAN Lat, 30 Bom. L. R. 1488; A. 1. R. 1928 Bom. 
545 ° * 414 


—s.68,Sch. Ill, para. 1 (b)—Transfer of 
decree to Collector for execwtion—Civil Court's 
power to revise Collector's order—Power of Collector 





to reduce interest and allow payment by instalments. . 


Once the execution of a decree has been. trans- 
ferred toa Collector under s. 68, Civil Procedure, 
Code, the Civil Court cannot interfere .with the 
orders passed by the Collector or rectify mistakes 
committed by him. : i 

Paragraph 1 (b, of Sch. III of the Civil Procedure 
Code contemplates letting out property for a term 
on payment ofapremium for raising the whole of 
tlie decretal amount within a reasonable time. It does 
not authorise the Collector to permit payment by 


instalments, which* even a Civil Cour} has no pofrer 
e 


tc direct. ; * . 
A Collector to whom a decree is transferred for 


execution under s. 68, Civil Procedure Code? has no», 


power to reduce the amount of the decree by reduc- 
ing the rate of interest. A KRISHNA Das v. Raw 
Gopat SINGH, 26 A. L. J. 769; A. I. R. 1928 All. 558; 
50 A. 827 * e 125 
s. 78. See Orrin PROCEDURE Cops, 1908, s. 4 

; 414 





. 

——— 5$. 86—Suit against - Ruling -` Prince— 
Deductioft of time spent in obtaining perMission 
to sue such PSince—Non-residence of such Prince in 
British India, effect of. ii 
Time required tp obtain permissio& to file a suit 
$gainst a Ruling Prince under s. 86, Ciuil Procedfire 
Code, cannot be deducted in computing the period 
of lifiitation of a. suit against such Prince. B 
Sayast Rao v. MapHavrao RAGHUNATH Rao, 30 Bom. L. 
R. 1463; A..l. R. 1920. Bom. 14; 52B.12 ° e 369 


ts 92—Scheme—A pplication Fr" removal of 
“trustee, maintainability of. : ya 
proyisions of 8.92 of the 


Having regard to the 
relief by way of*romoval 


Civil” Procedure Qode a 
e e 


D E d des 
. 
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of a trustee duly afpointed could be obtained only in 4 
a suit filed under that section and it is, therefore, in- . 
competent to any ofthe wqrshippers to apply for that, . 
relief by” way of a petition. ` ces ` 

Any provision ie any scheme framed by the’ 
Court to the effect that ôn an application to the 
Court made under, the scheme framed, a trustee 
can be removed is ultra vires of the provisions of 
s. 92, Civil Procedure Code, M CHINNAN OHETTIAR v. 
Sunparasa Iyer, A. I. R. 1929 Mad. 322 . 54 
~— s, 99, O. XVIII, - r. "4—Hzamination ` of 

witnesses “by person:other than Judge, impropriety - 

of—Defeci, nature of—Reversal of decision. 

The law requires that a Judge"should examine . 
the witnesses himself and his failure to do s0 is 
open to grave objection. But having tegard to s. 99,- 
Civil Procedure Qode, a decision cannot be reversed ` 
on this ground alone. Such “a eprocedure ‘only |, 
amounts to an error, defect or irregularity in the ' 
proceedings and does: not affect the ‘merits of the: - 


case or the jurisdiction of the Court. Pat Baxsr RAM .. 


` MULOHAND v. DWARKA Prasan, A. L R. 1928 Pat. 438; ^ 
10 P. L. T. 474-- . ID rr 
s. 100—Interpretation of deed—Question i 
of law—Construction of contract—‘Challan’,; meaning 
. of. 1 MAE AG 
The question of interpretation of the terms of x 





document of śitle is one -of law and. is open to |, 


challenge insecondappeal  . | à / 
‘Lhe vegnaeular „word ‘challan’ does: not’ mean. 

Aelivgry. VIDET NOE f 
‘he plaintiffs sold piece-goods to the .defend- 

. ants in August under a contract which pro- - 
vided that ‘the shipment was July in three lots with 


two months’ grace’ and the goods wereshipped from. : 


England in. September, Oétober and November.. , 
The defendants demanded deljvéry in October and 
refused to take delivery in November: - : 

. Held, that the agreement, properly .construed, did | 
not mean that delivery was to be made in July, 
etc. with. two montbs' grace, that the shipments 
were within time according to the terms of the.’. 
contract and the defendants "were guilty -of breach 
of contract in not accepting delivery in November. L: 
Dayar SInGH-HARNAM SINGH v. BELI RAM-NATHU Ray, . 
A. 1. R? 1929 Lah. 33 ' e. 77 . 


. 

-—— —-$.* 100—Second appeal—Remand for > 
investigatign into facts relating to limitation, » 
propriety of —New and speculative case, raising of. 
Jf from the plaintiff's own case or from: his piead- 

ings orfrom the admitted ‘or proved facts it can be 

seen that the plaintifi’s suit is time-barred, it grould © 

‘be the duty of the Court in®econd appeal tagentertain. , 

even for the first time the question of limitation; ` but 


voi] ^7. 0. QENEgALINDEXS = 00070,0788 


' 32 9. W.N. 102 


t 
` 


Civil Proced ure Code—1908—contd. 


is an elementary principle applicable to admission 
of additional evidence in appeal. 
.. The. mêre fact.that evidence of similar character 
to ‘that adduced at the trial has come to light simce 
the trial, which evidence, if it had been considered, 
might -have affected the "weight of. the -evidence 
before fhe Court is no ground for admitting addi- 
tional evidence in appeal. ‘ 

"The High Courts willnot interfere. with the dis- 
cretion of the lower Courts in the exercise of dis- 


' oretion to admit fresh evidence. 


The High Court has no power in second appeal 


to consider whether the evidence’ upon’ which a 


Gnding of fact.of the lower Court is based is suffi- 
"ientfor insufficient. Pat KALI OBARAN v. , JALDHARI 
Raut, 10 P. L. T. 10; A. 1. R. 1929 Pat. 98 674 


-s, 102, See Orv Proozpure Copa, 1908, 
ps a 581 





8.47 ds É M 
-n sg? 104. (2), O. XXI, r. 92, O. XLIII—Order 

|o confirming sale—Appellate order setting aside sale 
/— Second appeal, competency of. ae 4 
'. No ‘second appeal lies ‘against an order in ap- 
peal setting aside an order confirming a sale under 
O. XXI, r. 92, Civil Procedure Code. A GzNpa Mar 
v. Narsines Dass, A. I. R, 1929 ‘All. 553 636 


- 5,105 (1), O. XXH, r. 3—Death of party— 








-Omission to substitute all ‘legal representatives— | 


' Abatement— Error, defect or irregularity’, meaning 
D , É 


“Legal representative” in OPXXII,r. 3, Civil Pro- 


- cedure Code, means the legal. representative or 


representatives of the deceased plaintiff, or, all the 
representatives.of whom the representative applying 
knew or ought to have known, . : 

When a party. to asuit died leaving three sons and 
two of the sons alone applied under O. XXII, r. 3, 
Civil Procedure Code, for being substituted . as 


t 


legal, representatives of the deceased and there was., 


no evidence to show. that the third son would nof. 
have. joined in, the application if he .had been. 
informed ofit: . - - < 
"Held, that the. application did not . sufficiently 
comply’ with the requirements of O. XXII, r. 3, Civil 
Procedure. Code, and the suit abated. 
.. The. words ‘any error, defect or irregularity in 
any order’ ins. 15 (1), Civil Procedure Code, meam 
an error, defect, or irregularity in law. or procedure. 
‘and do not apply to an incorrect findibg' of fact. 
C FaJAg Banoo v. RAHIM BAX, A..I. Ri 1929 Cal : 26; 
rT s ' 44184 


——--— ss. 109, 110—Leave to-appealto Privy 
Council in forma pauperis, application for, whether: 

' maintainaple. B ue GM 
"No application lies to the High Court for leave to 
peal in forma pauperis to His Majesty in Oouncil. 


d i i j e entirely wrong ', “2 
In ordinary orenmaianpos ee Would pee > E MUHAMMAD UsEor v. VADLAMANNATY Bata, 'TIRUPRA- 


upon a suggestion that a further investigation, would . 
disclóse facts which would show that tha plants is 
time-barred, to grant a rem'hnd upon thi ground in 
second appeal C HyIKUNTHA Natu Das v. ÁZIDULLAH, 
A. L. R:.1928 Cal. 879; 32 C. W. N. 718 * -606 ` 
..,$100,* O. XLI, r. 27—Second appeal— - 
-QueStion of — fáci—1nterference— Admission of... 
additional evidence—Principles—Discretion of. 
lower Court-4lnterference.  - 4 
Although O. XLl, r; 27, Civil «Procedure Code”, 
does not exprésci? provide thatan applica for ad? 
mission of faditional - Sus “in appeal “should 
show that even with dug, diligence he could not 
‘have produc8d thoevidence in the trial Court, this 
ee 





‘BUNDARAM te | 832 
$. 115. See Crvin PRocEpuRE Cops, 1908, s. 47 
"RESET MAC E 695,862 
°$. 115. See Manras Locat Boarps Act, 1920, 
FE E eo eS 59 
—s. 115. - pr ee a * 
It is opento the High Court to interfere in revi- 
sion where the. lower. Court fails to apply its mind 
to the real question to be.decided.: C Ras "KrsmoRE 
Gorg v. BHABATOSH CHAKBAVARTI; 49 0s L. J.B; A L 
R. 1929 Cal. 225 ANON à 
D g., 145—Revisionz-Other,. remedy open— 
Interference—Finding of fact. - OE 
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nafi mi ga nga 


d 
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| "The. Court of Revision will not interfere ordinarily 
where there is some other remedy open to the.ag-. 


"- grieved party and. where no great'injusticó dr'incon- ' 


‘venience will follow from its, refusal to act. - 


A finding of fact cannot be interfered with in. 
revision unless it is opposed to ‘the evidence, or is ' 
based, on meagre, or little evidence or on disregard of 
evidence. N Mosamap v. PaNDURaNG, A. I, W 1929 


Nag. 66 4 : ; . 167. 
—«———— 8. 115—‘Oase’, meaning of. See Civin Pro- 
o OEDURE CODE, 1908, Son. I1, PARAS | o “611 


———— S$. 118--Aden Courts Act (II of 1864), 3. 8— 
Resident's Courtat Aden, whether 'subordinaté! to 
High, Gourt—Revision against’ Resident's -ondérs, 

` competency of. ^ > eo he EE aR 
With regard tothe questions arising in reference. 


. to cages to be stated by the Resident for the decision 


of the High Court under s.8 of the Adem Courts 
Act, the Resident's Court is subordinate- to the High 
Court, and ‘an application for revision under: s. 115, 
Civil Procedure Codé, would lie against the-order 
of tlie Resident declining to make a reference. B 
SapEOK ABDULLA v. MAHOMED- ABDULLA, 31- Bom. L. R. 
225; A. I. R: 1929 Bom. 190 . - - 407. 


— ——— 8. 115, scope of. RET . 
* Section 115 of the-'Civil Procedure Code applies to 
jurisdiction alone, the irregular: exercise or non- 
exercise of it, or the illegal assumption of it and 
is not ‘directed against conclusions of law or fact 
in‘ which the -question of jurisdiction is not .in- 
volved. -N Funpinau-v. DAMRULAL - '.176 ` 
: S. 115, O. |, r. 10—Revision—Jurisdiction of . 
High. Court to add party defendant to avoid 

conflicting findings. ne S I MEUS 

The High Court may in revision directa person 
to be added: as a defendant if it is necessary to .do.so 
to avoid conflicting findings. M'"YawNE  BaAVAJEE v.' 


'PrsrÉATIANNAPUENAMA, A. I. R. 1929 Mad. 403. : 812. 





Refusing higher. bid—HMaterial irregularity. ` = 
‘If the Court whose order it is intended to revise 
had jurisdiction to. decide the matter and: has. 


> 5.115; 0. XXl,r. 90—Revision, scope, of — 


l acted properly in the exercise of that jurisdiction, . 


r 


. 50. W. N.873; A, T. R. 1929 Oudh 26; 4 Luck, 93 
^ .ec Wert i 


ita orders should nob be'set.aside merely on: the ' 
ground thatthe High Oourt cannot agree with the : 


conclusion arrived at ‘by the, trial Court whether the . - 


case ‘is detid®d rightly or wrongly. > >. TREE 
Where in an auction sale*a, property was knocked 
down by the sale officerfor & bid of Rs. 700; refus-. 
ing a bid of Rs, 1,800. for the. same. on certain - 
insufficient grounds : Peeks aie) TUR 
Held, that. ther€ was a material irregularity causing 
sufficient injury. O ADITYA Pnasap v. Jiapfsu PRASAD, 


TOS E e ; 105: 
———— $. 115, O. XLVli—Order. ‘disallowing appli- 
cation for.review -Revision—Dismissal of suit- for 
default—failure to apply for restoration in time— 

‘Application for review,-competency of! -e .. 

The discretionary powers of révision vested ip 
the High Court are not in any way controlled: by . 
O: XL VII, ‘Civil Procedüre Code, and itis open to 
theeHigh ,Court to revise an. order.disallowing an. - 
application for review. | i " 

An-applieatiom, for review. of-a suit - which’: has 
been dismissed for default of appearance, can. be. 
made even'afterihe expirgof:the periód of limita- - 
tion prescribed for preferring, an.appeal or applying 

e. E E 

z e à e 
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for restoration of the suit. ` S Kuwago- Man v. BAOHO,' 
A, I. R, 1929 Sind 31 p m 314 


——— — 88$. 115, 151, O. IX. r. 9, O. XLVII, r. 1—* 
Suit dismissed. for — default—Application. for 
restoration—Dismissal of application fom default— ` 
Application for restoration, maintainability of— 
‘Inherent power of Courtto restore—Dismissal of 

application on wrong view of 8. 151, Cwij Procedure 
Códe— Review— Error apparent on the face of the 
record'—Refusal.to interfere in revision, whether . 
bars application for review to loweg Court. RE 
Where an application for* restoration, of a suit 
has been -dismissed for default an application to 

restore that application cannot be made under O. IX, 

r.9, Oivil Procedure Code, but the Court may enter- 

tain and grant such an application in the exercise of 

its igherent powers undexzs. 151, Civil Procedure Code. 

The mere fact tha the High OCofir has refused 
to interfere und&r s. 115, Civil Procedure Code, 
with an order passed -by a. lower Court. does not,’ 
prevent a party who has been aggrieved by the said 
order from applying to the lower Court for a review 


.of the order. . 


In order to meet cases in respect of which there 


'is no provision in the'Oode expressly providing for. 
a remedy and none which prohibits‘a remedy being - 


administered, and such remedy is called for in order” 
to do that real and substantial. justice for the ad- 
ministration of which the Courts .exiet, the provi- 
sions ofs. 151 may and should, be resorted .to., 
There is an error apparent op the fase. of the 
record where -œ Court refuses to ‘deal with. the. 
merits of a case upon an obviously erroneous-view . 


-of-s. 151, Civil Procedure Coda C SovRENDRA NATH : 


MITRA v. JATINDRA NATH Guoss, A. I. R., 1929 Cal. 17; 
32 0. W. N. 811 | WAN ' 357: 
ss.115, 152— Punjab Courts Act-(VI of 
1918), s. 44—Decree not in conformity with judgmeni : 
—Refusalto amend decree—Declining to exercise. 

: jurisdiction — Revision — Date of operation — of: 
amendment. ~ i ; 
Where'a Court refuses.to amend a decree. under ~ 

8. 152, Oivil. Procedure Code, on the ground that it 

isin conformity with the judgment while, as a matter: 

of fact, it is not, the Court. declines to exercise a juris- ` 

diction -vested in it by law and the- order refusing 

amendment is Kable to be set asige in revisidn. ` 
Where a decree is amended, the amendment tales . 

effect from the date on which the decree was passed. . 

L Rata RAM v. GOWARDHAN Das, 30°P. L. R. 368; A. I. — 

R.1929 Leh. 664° - >” A "542 . 

——— 8. 149—Plaint ; filed without Court-fee— -: 
Shortage of Court-fee stamp in tregsury—Extension ` 
of tihie—Date of presentqtion. i : 
Where filure on the part of the plaintiff to affix 

the requisite Court-feeg stamp on the plaint is not. 

due to-any fault on his part but to the shortage of; 
stamps “in. the treasury, tlie Court should .&erocise its | 
discretion weder s.149, Qivil "Procedure Code, for. 

extension of time to pay up the requisite Court-fee . 





. and when süch,diseretion has bee exercised, the pre-". 


sentation of the plaint will relate hack to, tfe date 
of itẹ original "presentation. `L MUHAMMAD „HAFI. 
MUHAMMAD Avus v. DELHI House or MULTAN, À; J| R. — 
1928 Lah. 274 - 


" 757 
-—— — 8,149, quod. r. 15,.0 XWV, r; 1— 


eLimitatgon Act (IX of. 1908)& `s. G«-Application fer’ 

leave to appeal in forma pauperis— Rejection of .: 
application—Extension ®f time for,’ payment” of 

Qourt-feo— Pauper suitse—Procedure,. 6 E í 
e e i | "Ve 7 | 

. A . . 2 zt e 
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- Where an ffppealis instituted with.an application - 
' for leavé to appeal in forma pauperis the terms of 
O. XLIV, r. 1,, Civil Procedure Code, make, it clear 
' that’ the judgment and the decree are appealed from 
' and tbe rejeqtion of. the application has no effect 
. necessarily on the Appeal from the judgment and 
decree. Therefore, “thé Court is competent to 
-allow etime ‘to*the applicant to ‘file. Oourt-fees 
due, upon the memorandum of ‘appeal and thus : 
' save the appeal from*the limitation bar either under 
8. 149, Civil Procedure Code, or'under s. 5, Limitation 
Act. | . ' ` 
In' Gase ‘of suits, however, the procedure -is 
otherwise. “There is only one application which in- 
cludes the particulars required. in plaints: Strictly 
"speaking there'is no plaint, bu£ when the applica- - 
-r tion is granted it is-deemed &o be a plaing; When 


: left for the petitioner to do buf to file a plaint with 
- the ordinary Court-fee. Pat RAJENDRA Prasap v. 
Gopar Prasan, O P.L. T.613 > " . ^ 678 


——— S, 151. See Cryin PRooEpuzE: Cope, 1908, . 
s.115  '^ : M j 357 
: S. 151—Inherent power to review. See O1vm 
'  ProcepurE Cope, 1908, O. XXI, ER. 58, 59 ~ 268 


s. 151, O..1, r.10, O. XXII, r, 9—Death of - 
respondent—W rong persons, ` substitution of— 
Appeal accepted and case vemanded— Trial Court 





refusing to, substitute true legal representatives— ~ 


Apgeal — Revision Substitution ` of real .legal 

. Tepresentatis. e 3 LI RT. 

* During thé pendency of an appeal by the defend- 

ant the plaintifi-rgspondent died. On the applica- 

tion of the appellant certain persons who were not 

the real heirs of the deceased respondent were . 

' brought on the record as his legal representatives. 

The latter objected to thei being brought on the 

' récord dp the ‚day of hearing. but the appeal was 

` heard and accepted and case remanded to the trial 
Oourt for fresh decision. In the.trial Court these 
persons objected to the substitution of their names 
for the deceased respondent’ and gave the names 

‘of the real heirs to whom the’ Court issued notice. 
These làtjer appeared and objected to their being 

. brought on, the record on the ‘score of limitation. 
The objection prevailed and substétution was refused, ., 

e Bupsequently dh application was made under'O. XXII, 

. r.9, O. I, r. l0.and . s.-151, Civil Procedure Code. . 
This was also, refused. Appeal was filed from this , 
order: -` ., MEN 

‘Held, that'no appeal lay butthe appeal could be’ 
treated as a revision petition. : 

^ Held, further, that as the substitutien in the - 

` Court of Appeal was falidly made tl®ugh of wrong | 
persons,- the judgment KS: that ‘Court was noteg 
nullity. Dot xn dio wo se 1 E 

Hela, again, that the application under O. XXII, . 
r; 9, -Oivil. Procedure , Code, was yeisconceived. as . 
there was no abatement in the case.~ Butas no final ` 

'decreé was magle ‘and the case had been refhanded 
fom a fresh detision ‘and as the nfistake on” the part 

` of thè- appellant wasa bona fide’ one it: was a-proper*. 

''ease in which “the true representatives should be 

“ added in order that .the' matter. at ‘issue between ` 

. the parties might , be .finally determined. Pal, 

».' JAGARNATH Prasad SINGH v. BIB? AMIBR-UR-NISSA, Å. L 

- 'R. 1928 Pat. 158 C : id 223 
~s. 151,0. XXE r. 2—Certifying, adjustment - 

‘of, deweg-, ex. parte--Application: to set aside ex 

„ee OO 
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. parte order, maintainability of—Ex. parte order 
without notice, legality of—Limitation Act (IX of 
1908), .s.- 5—Appeal from -ex parte order—Time 
ros in proceedings to set aside that order, exclusion 
of. 4 - ! 

An application to set aside an ex parte order 

certifying adjustment ofa decree under O. XXI, Ir. 2,6 


^ Civil Procedure Code, is maintainable. 


In-computing the period of limitation for appealing 
from an ex parte order certifying adjustment of a 
decree, the time spent in prosecuting an application 


‘for setting aside -that order in good faith may be 


deducted, ; 

An ex parte order made without notice of the date 
of hearing to the party concerned is bad in law aad 
is liable to be set- aside," L GRuLAM Qazam KHAN v. 

; 467 


„Se 152. See Orviz Procepure Copz,‘1908, 

s. PI5 -> e rs - : 542 
————— 0:1, r. 10. See OrviL, Procepure Oopz, 1908, 
8. 115, DS i : ..223, 812 


——— O.lr. 10—Suit by ‘benamidar—Addition 
of real owner as party, whether permissible—Benami 
- transactions and trusts compared. ` : 

Where a benamidar brings a' suit the result of 
which is likely to prejudice- the right of. the-real 
owner, the Courtis not debarred:from making the 
real owner a party, if it thinks that his presence is 
necessary for the proper determination of the suit. 

The cardinal distinction between a trustee as 
known to English Law and.a benamidar lies in the 
fact that, a trustee is"the legal owner of the pro- 
perty standing in his name and'the cestui que trust 


: is only a beneficial owner, whereas, in the case ‘of a 


benami transaction, the real owner has got the 
legal title though the property is in the name of the 
benamidar: M YÉLAMANOHILI Prycuayya v. YELAMAN- 


' OHILI Ratramma, 55M. L. J. 856; 29 L. W. 56; A. I. 


R. 1929 Mad. 268 i 340 


—— O. |, r. 2—Suit for interest alone, whether 
bars . subsequent suit for  principal—Tests— Con- 
structin of deed. j : : 

The test for determining whether the filing of.a 
suit for interest bars a subsequent suit for the 
principa? amount: under O, IL r. 2, Civil Procedure 
Code,is whether.the principal amount had become 
due on the ‘date of the previous suit, and this de 
pends on the wording of the bond in question. 

Where a deed of*English mortgage under which 
the principal amount was re-payable on the 15th 
May, 1924, cqntained a. provision that if at any 


- time during-the continuance ofthe security intereste 


due thgreunder amounting to Rs. 500 shbyld be in 
arrears, then the mortgagee was at liberty and had 
the power -to sell the premises by public auction : 

` Held, on a proper construction of the mortgage- 
deed, that- the principal money did not betome pay- 
able on default of payment of interest ‘amounting to 
Rs. -500, ‘and that consequently, the sfiling of suits 
for interest alone before the 15th May, 1924, did 
not. operate as a bar to a subsequent suit for the 
principal. R E.H. JosEPH v. A. P. Joszpx, 6 R. 771; 
A. LR. 1929 Rang. 71 671 


O. VI, r. 17. See Spzowic REL Ach, 1877, 


8: 42 -proviso - a Cms e .911 
O. VII, r. 11—Order * rejecting plaint— 
Appeal "from order dismissed as incompetent. 


Second appeal. | 6 
An order passed in appeal from an order Tejecting 


e 4 
e e 
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a plaint isa decree and is, therefore, open to second 
appeal. 


à . 
A second appeal would lie from such an 


order 


- even if the first appeal is dismissed on the ground 


l fl Where a suit 


that no appeal lay. C KAMGOPAL SANYAL v. NARENDRA 
Natu, 49 C. L. J. 81; A. I. R. 1929 All 226 368 


—— — 0. VIII, r. 5—Admission by defendant— 
Evidence against co- defendant— Absence of written 
statement. 

An admission, or even a confession of judgment 
by one of several defendants in a suit, is no evi- 
dence against another defendant. ! 

. Order VIII, r. 5 of the ‘Civil Procedure Code does 

not apply to a case where the defendant has not pùt 

in any written statement at all, L NARINDAR SINGH v. 

C. M. King, 10 Lah. L. J. 339; A. I. R. 1928 Lah. 769; 

29 P. L. R. 715 f 425 

——— Q. VIII, r. 11, object of—Corporation making 
default in furnishing address—Striking off 
defence—Discretion of Court. 

^ Provisions of O. VIII, r. 11, Oivil Procedure 

Code, are of general application and apply to corpo- 

rations: as well as to other litigants. 

The provisions of the said rule are mandatory so 
far as the filing of the proceeding stating the address 
for service is concerned but the Court is not bound 
to strike off the defence of ‘the defaulting party in 
every case. The matter is left to the discretion of 
Court. L MUNICIPAL COMMITTER, LAHORE v. Kzsuo Ram, 
A. I. R. 1929 Lah. 459 7 31 


O. IX, r. 3—Dismissal of suit for default of, 
appearance—Application for restoration also 
dismissed—Fresh suit on same cause of action, 
competency of. 





has been dismissed under O. IX, - 
r. 3, Civil Procedure Code, in consequence of neither 
party having appeared when the suit was called for 
hearing and an application to restore the suit has 
also been dismissed, the plaintiff can bring a second 
suit on the same cause of action. A GOVIND PRASAD ‘v. 
Han Kisuen, 26 A. L. J. 776; 50 A. 837; A. IR. 1929 
All. 131 : . 118 
— — — O. IX, rr. 6, 7—Defendant absent on day of 
hearing—Suit ordered to proceed ex patte against 
him—Defendant, whether entitled to appear in suit 
subsequently as of  vight—"Good cause” for 
previous &ow-appearae&ce, necessity of. 
e Under O.IX, r. 6, Civil Procedure Code, when a 
suit is called on for hearing*and the plaintiff is 
present but the defendant does not appear though 
duly served, the Court may and mot necessarily 
shall, order the sux, to proceed against him ex parte; 
and afigr an order to that effect, such defendant 
cannot, as of right, inte»vene in the proceedings, 
terminate ex paste proceedings at any time before e 
judgment and defend the shit from the stage at which 
it then is. An application tothe Court under O. IX, r. 7 
of the Code is necessary and “good cause" for the pre- 
vious absenct mustbe shown before the Court may 
allow him to defend the suit, subject to suchgerms as 
thg Court may impose. S GANGARAM SAMANDAS Ve 
DroomaL NIHALOHAND, A. I. R. 1929 Sind 46 310 
———— 0. IX, r. 9. See Civi, Procepure Copp, 1908, 
s. P15 , 357 


——— 0, Xl, rr,14, 21—Order for production of * 
documents—Non-compliance—Power of Court to 
dismiss suit—O. XI, r. 21, scope of. 

It is only where a party mikes an application and 
fails to obtdin the evidence which it seeks from the - 


INDIAN CASES. ' ^' f 
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2 
opposite party that the penalty of O. XI, r. 21, Civil 
Procedure Code, ean be imposed. 

A Court has no power undereO, XI?r. 21, Civil Pro- 
cedure Code,to dismiss a suit for non-compliance with 
an order under O. XI, r. 14 of the Code* for production 
of documents inasmuch as under r 14 the Court acts» 
of itself and not on the motion of g party. A MUNNAL - 


* Larv, Tara, A. l R. 1929 All. 83; I3 R. D. 22€ 464 


O. XI, r. 21. See Orva PRocEpuRE Cope, 1908, 
O. XT, a. 14 464. 


O. XI, r. 21. See Conreypr or Counr 189 


— O, XVI, r. 12— Witness failing ‘to attend by 
accident— Impositqon of fine, propriety of—Attach- 
ment of property, whether condition precedent to 
imposition of fixe. * : 
The Jaw punishegonly a refractory Witness who 

without lawful excusg fails to comply with the 

summons. Therefore, where the failure of a witness 
to attend on the date. fixed is due to.an accident, 

e.g., missing of train, imposition of fine is uncalled 

for 
Obiter :—Attachment of property is nat a condition 

precedent to the infliction of fine under O. XVI. r. 12, 

Civil Procedure Code. L BANWARI Lan v. EMPEROR, 

A. I. R.1928 Lah. 779 472 


—— —— O. XVII, rr. 2, 3—Adjourned hearing— 
Absence of defendant—Procedure—Decision on 
merits, whether ex  parte—Defendaw appearing 
during examination of plaintiffs  witnesses— 
Procedure, . e. 

When the plaintiff and his Pleader are both absent 
on the day fixed for the hearing of a case and the 
Court does notintend to give %hem another oppor- 
tunity of appearing, it ought not to decide the suit 
on the merits but should dismiss it for default of 
appearance and even if it decides the suit on the 
merits the decision willebe one under O. XVII, r. 2, 
Civil Procedure Code and not one under O. XVII, r. 3. 
of the Code. 

Order XVII, r.3, Civil Procedure Oode, applies . 
only where there has been an adjournment at the! 
instance of a party. It bas no application where, 
the Court has merely set the case down for hearing 
on its own motion. ° 

Wherea defendant fails to appear when the case 
is taken up for‘hearing but appeags a few- miflutes 
later when the plaintiff's witnesses are being ex* 
amined, the Court may either proceed ex parte or 
allow the suit to proceed as ifthe deferant had 
appeared in time. The Court has, however, no 
power to allow the defendant to cross-examine the 
plaintiff's witnesses alone and refuse him permis- 
rion to dxamine his own witnesses. R OHANDANAM v, 
Sauscaaxy, 0 R. 766; A. I. R. 1929 Rang. 73 668 


*—— — oO. XX, r. 12,0. XXIII, r. 1 (3)—àfesne 
profits application for ascertainment of, in 
execution —gy ithdrawal, without leave, effect of— 
Subsequent application, whether barred. 
Tle withdrawal of the suit or abandonment of the 

claim which hat the effect of barfi a fresh suit 

ean relate only to withdrawal or abandonmertt before 
the decree is passed and the rule has” no 
application to, suits in which decrees have already 

been passed. : . . 

e here a decree provides for,the determifiation of 





„future *meghe profits in execution,*thé withdrawal, 


without leave of: the Coury, of an applifgtion for 
mesne profits in execution does not operate as a 
bar to the filing of a subsequent applic&tion with 
/ e . e* 
. e. "Er. 
e ^ e 
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the same prayer. M XKANOHUMARTHI LATCHAYYA v. 
KauNTAMUKKLA SURYAPRAKASA Rao, A. I. R. 1928 Mad.. 
1165 | 825 


0. XXI, r. 1—Deposit by judgment-debtor— 
Payment withheld * by order of Court—Decree- 
holder's right to interest. Px 
Even though “a deposit is made into Court by the 

judgment-debtor of the decretal amount, if the’ 

judgment-debtor prevents that sum reaching the 
decree-holder, he is really applying for stay or at 
any rate*'a partial stay of the execution and, there- 
fore, he should be held liable for interest until' the 
money is available to the decrep-lolder. N OLIVER 

Rury Brown v G.I P. Ry. Co., A. I. - R. 1929 Nag. 

227 ? : z -165 

O: KAI, r. 1—Z[nstalment ^ mortgage-decree 
—Instalment falling on day when Court is 
closed—Deposit in Court on re-opening day—Default. 

A compromise decree ina mortgage suit provided 

< for: payment ofthe mortgage-debt in instalments on 
certain specified dates and contained a further stipu- 
lation that if there was default of payment of any 
instalment it was tobe paid in’ a lump sim. An 
instalment happened to fall ona day when the Oourts 
were closed and the mortgagor deposited the amount 

“in Court only on there-opening day: 

Held, that there was default in payment and the 
mortgagee,was consequently entitled to recover the 
whole amountjn a lump sum inasmuch as the mort- 
gagor jad power to make the payment direct to the 

` mortgagee. AXuns BEHARI SincH v. DINDESHRI 
Prasan Sines, A. I. R.1929 All. 207; (1929) A. L J. 





286; 51 A. 527 é 

————— Q. XXI, r. 2. See OrvIL PROOEDURE CODE, 
. 1908, s. 151 467 

——— —- Q. XXI, r. 2—Limitation Act (IX of 1908), 


Sch. I, Art..17L—Payment “by judgment-debtor out 

of Court—Certification and record of payment— 

Limitation. . < 5 

Where money payable under a decree is paid out 
of Court and the paymeut is not certified and re- 
corded, it must be ignored by the Court executing 
tle decree. à 

A judgment-debtor applied to the Court on 18th 
June that after deducting Rs.250 already paid by 
him» to the decree-holder on 25th January, the receipt 
efor whiqh was &ttached, he was depositing Ra. 264, 
being the balance due to the decree-holder. This 
applicatien bore an endorsement by the decree- 
holders Pleader that he had received Rs. 264 on: 
account of the decree : M 

Held, that the application was not one for issue of 
notice for certification and recording of payment of 
Rs. 250 within O. RXL%r. 2 (2) of the Ciil Proceduré 
Code; s 
- (2) that, even if it could fpe so considered, it was 
time-barred - under Art. 174 of Sch. I to the Limita- 
tion Act. A FRANK Ooowgs v.jMurassitgBank LTD, A. 
I. R. 1929 All. 674 : 
O. XXẹ r. 10—Ezecution of detree— 

Compromise, décree—Haecuting Court, power of, to 

onsider terms of compromise. ] 

fa the case of a compromise decres, in ordereto 
properly understand and give effect to it, the 
Executing Gourt, is entitled to look behind ghe 
«decree, and consider éhe terns ofthe compromise., N 
DHANNABAI JoREIv. KEsHRIOHAND JoHRI, A I*R i829 


` Nag. 34. . Mee 16T 
: O, XXI, r. 11. P LIMITATION Aor, 1908, 
Son. I, Ast, 183 83 
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— —— Q. XXI, r- 50—Transfer of decree for 
exegution—Power of Court to which decree is 
transferred to decide question of execution. 
Where a decree is transferred to another* Court 

for execution, the Court to which the decree is 

transferred exercises all the powers of the Court 
which passed the decree. Therefore, the Court to 
which a decree has been transfered for execution 
can adjudicate on the question whether execution 
rticular party. L Fims E. 
u-Dzvi Das, A. I. R. 1929 
536 


— —  — Q. XXI, r. 50 (2), (3). See Civit PROORDURE 
Cope, 1908, s. 2 865 


—— 0. XXI, r. 58. See Ori PRockpURE CODE, 
. 1908, s, 47 . 853,691,695 


—— —— O. XXI, rr. 58, 59,0. XXXVIII, r. 10— 
Procedure in claim proceedings—Scope of enquiry 
—Proof of claim—Misconception of law as ground 
for setting aside previous orders. 


The procedure to be followed in investigation of 
claims under the provisions of O. XXXVIII, r. 10, Civil 
Procedure Code, is the same as the procedure to be 
followed under O. XXI, r. 58 and subsequent sections 
of the Code. Order XXI, r 59 indicates the scope 
of the enquiry under O. KAI, r. 58 and it limits 
the enquiry to this that the claimant must show 
that at the time of attachment he had some interest 
in or was possessed of the properties attached. 

A QOourt cannot under s. 151, Civil Procedure 
Code, set aside its previous order on the ground that 
it had passed it on a misconception of law. 

A claim was preferred against an attachment 
before judgment under O. XXX VILI, r. 10, Civil Proce- 
dure Code. The claim was rejected: by the Court as 
untimely and also because the decree-holder's attach- 
ment preceded the, auction-sale. Subsequently, the 
claimant made an application under s. 151, Civil 
Procedure Code, and the application was allowed by 
the Court on the ground that the claim petition 
had been summarily. rejected because of its failure to 
take into-consideration the provisions of O. XXXVIII, 
r. 10, Civi] Procedure Code : : : 

Held, that the Court's order under s.151, Civil 
Proceduré Code, was made without jurisdiction. C 
SASHI Duran Pyne v. NANDA bat Das, ei8eC. L.J. 504; 0 
A.I.R.1929 Cal.162 e 268 


® 
O. XXI, rr. 58, 63—Esxecution of decree— 
Attachment—Claim by stranger—Dismissal of claim 
on the ground’that decree is’ rent decree—Fresh suit 
—Limitation—Bengal Tenancy Act. (VIIL of 1885), * 
s. 170-*-Limitàtion Act (IX of 1908), Sch. Igárt. 11. 


An order dismissing an objectiop under. O. XXI, 
r. 58, Civil Procédure Code, on the ground fhat the 
objection is not entertainable unders 170 ofthe Ben- 
gal Tenancy Act asthe decree sought to be executed 
was a rent decree,is an order falling within the purview 
of O. XSI, r. 63, Civil Procedure Code,and Art. 11 of 
the Limitation Actand asuit te establish the right 
which the objector claims must be instituted withi 
one year from the date of the said order. Pat SUuBEDAR, 
SINGE v. RAMPRIT PANDE, A. I. R. 1929 Pat, 116 «703 ' 


O. XXI, rr. 60, 61—O0bjection proceedings— 


Finding of title, effect of, on regular sutt. 
In objection proceedings under O XXI, rr. 60 and 


D. Sassoon & Co. v. SHIWI Ra 
Lah. 228 








8.3 61 ofthe Codeof Oivil Procedure, the Court has to 


fad out. who is in possession and a:índing as 
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to title in such an enquiry does not bind the Court 
in the regular suit brought by the aggrieved ‘party. 
N Mowamap v, PANDURANG, A. I. R. 1929 Nag. 66 167 


—— O XXI, rr. 60, 63—Building contractor— 
Loan on condition that lender may receive amounts 
due to contractor directly— Attachment by creditor 
—Claim by lender— Attaclyment before | judgmeni—- 
Applicability of O. XXI, v. 68. 

A*building contraetor entered into an arrange- 
ment with a Loan Society for advancing loans to 
him on the condition that when the bills due to the 
contractor for work done were certified as due, the 
building owners would pay the money direct to we 

. Loan Society, and that the authority to pay the 
money tothe .Society would not be withdrawn ex- 
cept by consent of the Society until completion of 
the works and final adjustment of the whole amount. 

Oreditors of the contractor attached money Yue to 

him in the hands of the building owners and the 

society preferred a claim : 

Held, that the attaching creditors could not claim 
any right higher than that of the debtor, and had 
no right, therefore, to resist the claim of the Loan 
Society. 

Order XXI, r. 63, Civil Procedure Code, is appli- 
cable to a case of attachment before judgment. 
RAJKISRORE Gorg v. BHABATOSH OnakRAYARTY, 49 O. 
J.51; A. I. R. 1929 Cal. 225 362 


O; XXI, r. 63—Specific Relief Act (I of 
1877), s. 4g— Limitation Act (IX of 1908), Sch. I, 
Art. ll—Dismissal of claim—~Declaratory suit— 

Limitation. 

A person who has preferred a claim under O. XXI, 
r. 58, Civil Procedure Code, and whose claim has 
been dismissed, is not entitled to institute a suit 
under s.42 of the Specific Relief Act for a declara- 
tion of his right. His only remedy is to file a suit 
under O.XXI,r.63,of the Code within the period 
prescribed by Art. llof the First Schedule of the 
Limitation Act. R Ms THAN Yin v. SENA MAHOMED, A. 
1. R.1929 Rang. 104 A 912 


L. 








——— O. XXI, r. 66. See Orviv Procepure Cops, 
1908, s. 47 | 533 
—- O. XXI, r. 69. See CIvIL PROCEDURE OODE, 
1908, s. 47 541 


—— —- Q. XXI, rr. 789 92, O. XLII, r. 1 (j) —Order 
confirming sale, appeal fyom—Sale of moveable 

* property, confirmation of—Irregularity in sale, 
effect of—Remedy of person aggrieved. 

An order confirming a saleis not appealable under 
e O. XLII, r.1(j) Civil Procedure Code. Itis only 

the ordgf setting aside or refusing to set asjde a sale 

made on an application for setting it aside that is open 
- to appeal. . . ' 

A sala of moreable property becomes absolute 
automatically and no irregularity in publishing or con- 
ducting such sale can vitiate it, though any person 
sustaining amy injury by reason thereof can in- 
stitute a suit for compensation or for the regovery of 
the specific property and for compensation in default 


INDIAN CASES. 


,sespondents owing to the 


of Such recovery. L DHARM SINGH v. Firm RAM Baeza” 


eMat-Auar Naru, 30 P. L. R..421 
* ——— O. XXI, r. 84. See Civi PROCEDURE Cone, 
1908, s.47° 541 
—— —- O,XXI, re 89—Execution sale—Deposit of 
- decree amount under O. XXI, v. 89—Suit for setting 
aside sale and refund of,deposit—Competency of 

suit. - 
A person who’ has made a deposit under O; XXI, 

e 


70 Mg SUBAYUDIN, A. l. R. 1928 Mad. 1148 15 
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r. 89, Civil Procedure Code, cannot challenge the 
validity of the sale and ask for a refund ‘of the 
amount deposited by him. Fat Racau Ram PANDEY 


v.-DzokaLI PANDE, 7 Pat. 30; A. I. R, 1928 Pat. 193: 
LL. T. 40 Pat. 109 . 193 
——— Q. XXI, r. 90. See Cryin Procepure CODE; 

1908, s. 47 . ° 541 


——— O. XXI, r. 90. See Orv Procepu%z Cops, 
1908, s. 115 . 105 


O. XXi, r. 92. See CIVIL PRoozepure Cops, 
1908, 8. 104 (2) . $ 636 
-~—— O. XXI, r. 92. See Civit Proorpuke CODE, 
1908, O. XXI, a. 78 : * 70 
———— 0. XXI, r. 85. Sec LIMITATION Act, 1908, Scu. 
I, ArT. 182 a : 866 
——— O. XXI, r.. 100. Sge Crvit Procepurz Cops, 
1908? s, 39 . 444 


. 

O.XXI, r.'100—Sale of non-transferable 
hglding—Dispossession of purchaser by landlord in. 
execution of decree for rent against recorded tenant 
Purchaser's right to apply for re-delivery—O. 
XXI, r. 100, scope of—'Judgment-deUtor', meaning 
of. f 
A purchaser of a non-transferable occupancy 

holding in execution ofa decree against the tenant 








C who is dispossessed by the landlord in execution of 


a decree obtained by him subsequently against the 
original tenant is entitled to maintainean applica- 
tion under O. XXI, r. 100, Civil Procedure Code, for 
re-delivery of possession. The reale questiow to be 
determined in such cases is not whether the purchaser 
is a representative of the judgment-debtor or whe- 
ther he has acquired a valid tit*e but whether he is 
in possession on his own account. Lt 
The expression 'judgment-debtor' in O. XXI, 
r. 100, Civil Procédure Oode, does not include any 
person other than the actual judgment-debtor. | 
The question whether the objector has a valid 
title or is a mere trespasser is beside the scope of 
an inquiry under O. XXI, r.100, Civil Procedure 


Code. C Narayan BERA v. JHARU MANDAL, A. I. R, 
1928 Cal. 792 36 
————— O. XXII, r, 3. See Orvin PROCEDURE Cong, 

1908, s. 105 (1) . ° 184 


————— 0. XXII, g. 3—Abatement—Death of ong of 
several respondents pending * appegl— Legal 
representatives not brought on record—Total abate- 
ment—Proceedings to set aside ^ abgtement— 
Omission to serve notice onsurviving respondents 
—Right of such respondenis to object at hearing 
of appeal. 

Whenean appeal in which a number of respond- 
tnts are cSocerned has dbated against all the 
death of some of them and 
failure to implead thei:”representatives in time, the 
abatement should not be set aside withoutsissuing 
notice. to theg,surviving respondents. If by some 
oversight the abatement is set aside formally with- 
out 1otice to the surviving respogdents, their ob- 
jections, if any,” must be heard When the appeal 
comes on for hearing. M Mir Masosoés Hussain 2 


————- O, XXII, r. 4—Suit by two legatees. for 
Segistration on refusal by Registrar to register— 
Death of one legatee—Survivifg legaless' right to 

* continue suit —Hepresentative character ofesuit. 


Where a Registrar refusesbto' register a Will and 


a suit is brought by two of the legajoes there- 
under fox registration of tho With „it must -be 


VàL 115] 
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regarded as having been filed in:a representative 
capacity on behalf of all the lesatees so that on the 
death of one of the legatees, the other is entitled 
to continue the suit as one of the persons -repre- 
sented by the deceasetl legatee, whether or not as 
to his specific rights under the Will the surviving 
plaintiff is the fegal representative. .M Im ré SUBRA- 
*MANIA PILLAT, A. I. R. 1929 Mad. 524 : 831 


——À—— 0. XXI, *. 4, O. XLI, rr. 23, 25—Appeal— 
Order requiring trial Court to record fresh evidence 
—Death of respondent—Proper Court for enter- 


“taining, application for substitution of legal 
representatives. © 
Where an Appellate Court, without either re- 


mandinga case under O. XLI, r»23, Civil Procedure 
Code,or remitting anissue under O. XLI, r.25 of 
the Code, merely requires the triat Court to record 
some evidence after joining certain parties eand to 
certify the Said evidence tp the Oourt of Appeal, 
the only Court which has seiZin of the case and 
could, therefore, entertain an application for bng- 
ing: on record the legal representatives of a-res- 
pondent who dies during such proceedings .is the 
‘Appellate Court and not the trial Court. A Tiras 
Sines v. Likar Sinan, A. IL R. 1929 All. 319 610 
———- 0. XXII, r. 9. See OIvIL Procepure: Copr, 
1908, ss, 115, 151 7 223 


——— 0. XXIII, r.1—“Formal defect", scope of— 
Suit based on promissory note of particular date 
—Eviderte ‘recorded—Statement that suit 
based on not® of another date—Withdrawal under 
O. XXIII, re 1, whether legal. . 

-Where the plaintiff comes into Court contending 

that his cleim is based on 2 particular note of 


hand and, after evidence has’ been recorded, finds. 


that it is not based on that but based on another 
‘note altogether, it can hardly be said to be a “formal 
defect” within the meaning ef O. XXIII, r. 1, Civil 
Procedure Code. N Ramur w. ANJANIPRASAD,-À, I. R. 
‘1929 Nag. 72 . 172 
—— —— O. XXIII, r. 1—Witkdrawal of | suit— 

Failure to produce important document, whether 

sufficient ground. 

A: party may be permitted to withdraw: his suit 
with liberty to bring a fresh suit where he ‘has 
failed to ut in evidence an important document 
essential to the success of his case. 

Ih this respeet there is a marked distinction be- 

“tween a case wherea plaintiff wants to get time in 
order to produce a large body of fresh evidence to 
counter-het evidence given by the defendant, i. e, 
where the plaintiff wants time to prepare what 
would be more or less a new case, and & case where 
a plaintiff merely wishes to give formal proof of a 
document. A CHANDRIK® LAL v. SAMI WATH, 26 A. R. 

' J. 774; 50 A. 835; A. I. R.1929 All, 133 124 
———— O XXIII, r. 1 63). See CIVIL Procepury? 

Cong 1908, O. XX, r. 12 ze 825 


———- O. XXVI—Comprission to examine witness— 
Death of. party—Commissioner's jurisdiction to 
proceed with gxamingtion—Return of commission— 


Jasue of fresh writ. 


: . . . 
.Whérea commission has been issued for the ex- 


arminationof« witness and a partyto the suit ies 
before the examination is completed and the fact 
of his deathds brought to the 
» missioner, the Commissioner 
.. the examinatióft. . 
1 ;, Where the examinatiq is wrongly. proceeded with 


c&nnot pyocegd with 
f . 


. GENERAL. INDEX. 


`r. 2, Oivil Procedure Code. 


^08 ' 


-(1929) M. W. N. 139 


notice ofthe Gom-, 
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and the eommission isreturned in suchea  case,& 
fresh ‘commission may be issued after the legal 
representatives are impleaded but the original 
commfssion itself eannot be re-issued for being per- 
fected. Pat SABITRI THAKuRAIN v. SURAJ MOHAN 
THAKUR, 10 P. L. T. 51; A I. R.1929 Pat. 101 240 


O. XXX—Arbiiration—Application of O. 
- XXX to arbitration proceedings. 

The provisions of O. XXX, Civil Procedure Code, 
apply only to suits and are not applicable to pro- 
ceedings before an arbitrator acting under® the 
Arbitration Act. L Frew E. D. Sassoon & Oo. v. 
Suivi: Rau-Dzvi Das, A. I. R. 1929 Lah. 228 ,536 
———— O, XXXII, r. 2—Suit on behalf of minor— 

elnstitution of suit by person not competent to act as 

next friend—Procedure—Dismissal of suit, legality 


of. : 

Here the Court finds during, the pendency 
of a suit instituted on behalf of a minor that the 
suit h@s not been instituted by a proper next friend, 
it must take the suit.off the file under O. XXXII, 
It has no power to. 
-proceed to decide the other issues in the case and 
dismiss the suit on the merits, A Rasa LonaR v. NUR 
MOHAMMAD 456 


———. 0. XXXII, r. 3— Appointment of ‘Court clerk 
as guardian ad litem of minor defendant without 
notice to testamentary guardian—False allegation 
of guardian's refusal to act—Minor, whether 
represented. . : 
Under O. XXXII, r. 3 (4), Civil Procedure Code, no 

appointment ofa guardian can be made except ‘after 

notice to the minor and to any guardian appointed 
or declared by an authority competent ^on that 
behalf. ET 

Where in the matter of the appointment of a 
guardian ad litem for & minor defendant, no notice 

was sent to his testamentary guardian and on a 

false allegation that he refused to act, the Court 

appointed the head clerk as guardian ad litem : f 
Held, that the minor was not properly represent- 

'ed iù the`suit and all the proceedings that took 


. plaee therein and subsequently were not binding on 


him. M VYrHESWARA IYER v. KUMARAPPA E 
: 24 


———— D, XXXIl, r. 3—Docwment executed by 
guardian on behalf of minor, suit on—Appointment 
of same person as guardian ad litem, éegality of. 6 
When a person has executed a document or ep- 

tered into a transactibn on behalf ofa minor as his 

guardian, the question whether the same person can 
be validly appeinted guardian «d litem of the minor, 

in a suit brought against him oa the document or e 

transactjon in question cannot be treated ds, a pure 

question of law but mustbe regarded asone of fact 
governed by no hard and fast rule... There is nothing 
either in the Oivil Procedure Code or in any of the 
authorities tolay down not merely that such'a person 
should notas arule be appointed but cannot in any 
eircumstances be validly appointed.e M VENKATA 

Somzswgra Rao v. Putavarty LAKSEMANASWAMI, 29 Li. 

W.125; A.I. R. 1929 Mad. 213;%2 M. 275; 56. M. 4 J. 

175 l . O1 

— —— 0. XXXII, r. 4 (4)—Appointment of officere 
of Court as guardian ad litem, validity of —Fuilure 
of guardian to appear—Absence of valid defence 
—Validity of decree. , . e 
Under O. XXXII, r 4 (4), Civil Procedure Code, 

as it stood "before its,amendment in. 1927 a Qourt 


. | 
„he next 
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could appoint an officer of the Court as the guardian 
-ad litem of a minor only if there was no other person 
fit and willing to actas guardian. But appoingment 
of an pífücer of the Court as a guardian ad litem 
without making an enquiry as to whether there 
were such persons cannot be held to be null and void 
merely because there was no such enquiry. 

It isthe duty of a guardian ad litem of a migor 
to appear in Court and take part in the litigation 
but adecree against a minor passed in the absence 
of the guardian can be vacated ‘on ‘the ground of 
negligence of the guardian only if the  Court'is 
satisfied that there was a-valid defence which the 
guardian could properly have taken. Pat HITENDRA 
NARAYAN SINGH v. SUKHDEB Prasan Jua, 10 P. L. T. 2f; 
8 Pat. 558; A. I. R. 1929 Pat. 360 . 886 
—— — 0. XXXII, r. 7, application of—Compromise 

proceedings relating to. amendment of decree— 

Leave to compromise under misapprehension of` 

facts—Minor, whether bound—Moneu not spent for 


minor's benefit—Minor's liability to refund money 


on avoiding compromise. Ses "AND 
Proceedings relating to an application for amend- 
ment of- the decree are in continuation of the suit 
and would be governed by the provisions of.O; XXXII, 
Civil Procedure Code, and the validity of a compro- 
mise on behalf of a minor during these proceedings 
must be judged in the light of these. provisions. 
Where leave to effect a compromise is given by 


the Court to the next friend of a minor under a, 


,misapprehension of the real facts and the,compro- 
mise is not in fact beneficial to the minor, the minor 
is not bound by such compromise. Ps 
‘Where’a compromise is entered into on behalf, of 
a minor by the next friend and it is not shown 


that the. money realised in pursuance of such com- ' 


promise was used for the benefit of the minor, the 
minor cannot be asked to refund the money on 


seeking to avoid the compromise. L BADAR DIN. ` 


9; 30 


Naro, 11 Lah, L. J.14; A. I. R. 1929'Lah. 27 
: ` 855 


P. L. R. 116 


——— — O. XXXII, 1.13—Appeal: by minor through - 


nest friend—Attainment of majority by minor. 

.. during pendency of appeal—Counsel appointed by 
` next friend appearing on date. of  hearing— 
- Dismissal of appeal for want of prosecution 

propriety of—Procedure. DU rk DW iT 

When durin the pendeney ofan appeal filed by 

riehd on behalf of a minor the latter 
attains majority and’ on tife,date of hearing only 
the Counsel appointed by the next friend &ppears 

.the proper procedure for the Court is not to dis- 
. miss .the appeal for want of prosecution but it should 
issue notice to, afd call upon, the appellant to eléct 

whethét he intends to proceed with the Sppeal or 

not. L Issag Brwengv. BAKHSHISH Swen, 30 P. L.R 


273; A. i R. patie 585, 
: 0. Ill, r. 15. See Crvit Proce 
1908, s 143 d Mh ir 
XXXIV, tr, 4. (2)—Transfer of P 
Act (I V of 1882), s. 98—Amnomalous: nb e bid.) 
kih i bad ka e at mortgages s option 
uitfor foreclosure—Discreti Cc $ 
decree for sale. om of Court: to: pasa; 
In, a suit for foreclosure ofan anomalc c 
which allows an option to the mortgagee e 
foreclosure or s le, the Court has a discretion to* 
refuse a decree for foreclosure and pass a decree for 
sale. 
1929 Oudh 282 
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O. XXXIV, r. 5. See Orvin PROCEDURE Cobi, 
1908, s. 11 . 462 


— ——— 0. XXXIV, r. 6—Mortgage-decree— Provision 
authorising ^ decree-holder e to recover balance 
personally, legality of—Filing of unnecessary 

- application for personal decrge, effect of. * 
It is perntissible for a Court in passing a decree on. 

a mortgage to direct that the decgee-holder shall 

recover from the mortgagor personally any deficit 

which may be found due aftes the mortgaged proper- 
ty is sold and a provision to that effect can be execuf- 

ed when the deficit has been ascertained. e 
A decree-holder does not forfeifhis right ta execute 

such a clause by merely making an application, under 

O. XXXIV, r.6, Ofvil Procedure Code, ex majori 

cautela. S Karacai BANK LTD., v. KEM OnanD MEWA 

Rau, A. I. R. 1929 Sind 44. è 336 


e ^". Š 
——— 0. XXXIV, r. £4—Morigagee «decree-holder 
giving wp charge—Ezxecution as money decree—O. 

XXXIV, r. 1h, whether applicable— Assignee- of 
- mortgage decree—Consideration for assignment, af 

can be questioned by judgment-debtor, . 

Where an assignee of a mortgage decree seeks to 
execute it, it isnot open to the judgment-debtor to 
raise the question of consideration for the assignment 
apart from suggesting that it is a nominal transac- 
tion. ` 

Where a mortgagee decree-holder gives up his 
charge under the decree and executes i 
a mere money decree, O. XXXIV, r. 44, ivil Proce- - 
dure Code has no application. M KAMPALLI, RAMA- 
CHANDRUDU v. Karar Krisana REDDI . 829 
— ——— O. XXXVIII, r. 2. See SURETY BOND 244 
——— 0. XXXVIII, r. 10.'See OwIL PROCEDURE CODE, 

1908, O. XXI, nz. 58, 59 268 
—— — — O. XXXVII, r, 11, See O1vip PROCEDURE Cona; 

. 


1908;8.64 | 
O. XL, r. 1—Receiver—Appointment of- 

Receiver—Interference by Appellate Court—Wishes 

of creditors—Grounds for discharge. : 

The rule: that an Appellate Oourt will only inter- 
fere with the decision of an inferior tribunal in the 
selection of a receiver ifthere is some overwhelming 
objection in point of propriety or some fatal objection 
in principle to the person named, is applicable to cases 
of original appoigtment, but not to the appointment 
of a new receiver in place of another, receiver? 

A receiver who has been once appointed cannet be 
removed merely because he is rather old. 

In a matter of appointment of receiver for *equitable 
execution the wishes ofthe creditors are entitled io 
great weight as they have virtually the right ‘of 
nomination Pat RAMKUMAR MAHADEy v. ASHUTOSH 
*QuaTWAL, Ae I. R. 1929 Pat. al4 881 
—————— O. XL, r. 1—Suit by simple mortgagee to 
enforce mortgage—Pewer of Court to ‘appoint 


receives. - 

The Court has power under O. XL, r. d, Civil 
Procedure Code, to appoitit a receiver at the in- 
stanee of. a simple mortgagee or other person who is 
not entitled to possession of- the pr@perties. 

It is impossible to lay down a hard and fast rule 
laging down under what circumstances the Ceurt 
wh appoint a receiver at the instance of a simple 

rtgagee. But, ordinarily, there should be -some 
logs or detriment mot foreseen by the'morigagee at 
tls time Vhen he chose to tale asimple mortgage 
and allow possession to remain with the mortgagor, 
which loss could not be co pensated except by the 

.- d 


uie 





as if itis. 
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' appointment of a receiver. M Erarrasatu OHEMY v. 


RajAGoPALAOHARI, A. I. R. 1929 Mad. 138; 29 L. W. 
553; 56 M. L. J. 115 244. 


O. XLI, r. 1—Appeal—Copy of interlocutory 
order refusing to *stay suit, whether should be 
filed with memorandum of appeal. 

Where a Court refuses to stay a suit under s. 10, 


* Civil Procedure Code, and decides the edse and the 


aggrieved partyeprefers an appeal from the decree, he 
is not und to file along with the memorandum of 
appeal a copy of the order refusing to stay the suit. 
la Isuag Das-DnagaM Ouand v. Buta MAL-DURGA Das, 
A. L R. 1929 Lah, 43, 6 
——— O. XLI, r. 1—' Judgment', meaning of —Copy 
of *judgment on preliminary ,issue, necessity of 
filing with memo. of appeal, t 
. The word ‘judgment’ in O. XLI, r. 1, Civil Procedure 
Code, means the statement of the final adjudication 
of the rightsof the parties in. the action and @oes not 
include orders whereby som’ preliminary issue, point 
or plea was determined or some step taken or other 
question settled in theprogress ofthe case. TRere- 
fore, under O.XLI, r. 1, Civil Procedure Code, a 
memorandum of appeal should be accompanied by 
a copy of the decree and (unless the Appellate Court 
dispenses therewith) of the final judgment only. 
L ŠABAN v. SHAHBAL, Å. I. R. 1929 Lah. 481; 30 P. L. 
R. 373; 10 Lah. 587 ; i .753 


-——— 0. XLI, rr. 11, 31—Appeal—Dismissal under 

0. XLI, r. 11—Judgment, whether necessary. 

A Court dismissing an appeal under the provi- 
sions ef O, XL] r. 11, Civil Procedure Oode, is not 
pan to write a judgment containing the matters 

etailed in O. XLI, r. 3!, of the Code, though it 
may be desirable inm some cases to do so. N GAWARJABAI 

v, HARIRBAM, A I. R.1929 Nag 68 168 
———— O. XLI, r. 16, O. XLVI, r., 1—Review— 

Adjournment, refusal to, grant and omission to 

consider points urged, whether grounds for review 

—Writien arguments in Teply,refusalto accept, 

effect of. 

The fact that the Court decided a case without 
granting an adjournment prayed for is no ground 
for review. - 

An omission to consider certain aspect of question 
oflimitatien is no ground for granting a review just 
as non-reference to documents is no such ground. 

The mere fact that the judgment did not state 
that the, Court considered some points urged by the 
appellant does not show that they were not consider- 
ed in arriving atthe conclusion it did. : 

The unpreparedness of the Counsel to argue an 
appeal is no ground for the Court to dismiss it for, 
default as thg failure to offer argument in support 
of the appeal does nof relieve the Coprt®ofits op- 
ligation to decide the appeal on merits. 

‘All that the r. 16 of O. XLI, Civil Procedure Coda 
compels the Court to do is to hear the argument 
if any is addressed, and not to permit written 
arguments and the Court cannot bê said to have 
contravened the provisions of the rule in refusing to 
permit an appeBantto file written arguments í 
of feply. 
A. I. R.1929 Nag.89 


— 3. 0. XLl, r. 20, See MORTGAGE SUIT 


. 


173° 
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O, XLI, rr. 23, 25. See Orvis PROORpURT 








Conf, 1908, O^XXLII, R. 4 e : 10 
i O:X4d, r. 27. See CIVIL PadtepenE Cons, 
1908, «3. 100 i ; 67% 
e. . 
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Ò.XLÌ, r, 31. See .Crvm PROCEDURB "OODE, 
: 1908, 0. XLI, R. li . ig 168 
———- O, XLIII.: See Crvi PRoogpuRE Cone, 1908, 
. S. 1Q4 (2) 636 
: O. XLIII, r. 1 (J). See Orv PROCEDURE CODE, 








. 1908, O. XXI, rR. 78 70 
- O. XLIV, r. 1. See Civiu PROOEDURE CODE, 
1908, s. 149 678 


—s—— O. XLVII. See Orvis PROCEDURE Cone, 1908, 
` s. 115 314 





- O. XLVII, r. 1. See Civi! PROCEDURE CODE, 
1908, s. 115 *357 

——— 0. XLVII, r. 1. See CWwIL PROCEDURE CODE, 

1908, O. XLI, n. 16 173 | 


Sch. ll, para, 5—Arbitration pending suit 
e—Arbitrator refusing to act—Procedure relating 
to appointment of new arbitrator—Power of Court 
to order payment of remuneration to arbitrator 
-—Order appointing new arbitrator—Revision— 
‘Casg’, meaning of. ne 
Where an arbitrator appointed by the parties in 

a pending -suit refuses to act, the Court cannot 
immediately on the application of the party desirous 
of continuing the arbitration, appoint another person 
as arbitrator, without going through the ‘formalities 
prescribed by Sch. II, para. 5 of the Civil Procedure 
Code. : 

Where an arbitrator originally appointed refuses 
to act and there is no provision in the original 
agreement of reference for any remuneration being 
paid to the arbitrator, and no arbitrator is willing 
to act without remuneration, the duty ofthe Court 
is to supersede the arbitration and try the suit itself. 
Tt cannot appoint an arbitrator and compel the 
to pay him a sufficient remuneration, . 

‘An order determining a controversy between the 
parties to a suit-as to whether an arbitration should 
be superseded or should be continued and another 
arbitrator appointed, is an order deciding a ‘case’ 
within the meaning of s.115, Oivil Procedure Code, 
and can be revised by the High Court. A JAGANNATH 
Sanu v. Onepr Sanu, A. I. R.1929 All. 144; (1929) 
A. L.J. 182; 51 A. 501 61i 
- Sch. HI, para. 1 (b). See Orr PROCEDURE 
Cope, 1908, s. 68 . 125 
Commission agent. See Covet Fers Act, 1870, 

8. 7 (i) (iv), (f) 391 
Co-mortgagees—Suit by one co-mortgagee—Other 

refusing to join as plainsiff—Decige gin favour of 

plaintiff —Plaintiff's right to transfer decree. — 

"Where one of two*mortgagees refused to be joined 
as plaintiff in a suit upon the mortgage and was 
impleaded asa defendant and in spite of the service 
of summons did notappear in Qourt, and a decree 
was pagsed ‘exclusively in faveur of the | plaintiff 
and the latter sold the decree to the puisne mértgagees, 
defendants in that suit: í 

Held, that the remedyeof the other mortgages was 
to claim his half share in the money pad to the 
decree-holder and that he had no remedy as against 
the purchasers of the decree. O J4GMOHAN Das v. 
Inver Perasan, A. I. R. 1929 Oudh 160; 6 O. W. 2523 


. 

Companies Act (VII of 1913), ss. 18, 28 —Trans- 
fer of shares— Breach ` of contract—Damages, 

' measure of. . 
In a suit for damages for breach of contract to 
sell shares of a Oompany the ‘measure of damages 
is the difference between. the -contract price and 

5 ; 


in e 9 

* 986 
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the market rice atthe time when the breach’ . took 
To say that the registration of the -transferee's 


name is no part of the contract between the transferor 
and the transferee is not the same thing as saying that 


sale of*shares can take place even: without registra- ' 
A ALrRED Wira DowrxGo v. L. C. De Souza, | 


tion. 
26 A. L. J. 627; A. I. R. 1828 All. 481; 50 A.695' 616 
a S. 91—Contracts with” Company—Non- 
disclosure of interest by officer of Company— 
Kngwledge of Directors, — ejfect of—Transaction, 
whether void—Officer voting for. contract in which. 
he a interested—Liability for damages and secret 
profits. E POM. 
Under the Comipanies Act a breach of s. 91 9 
(b) or (c) .by which a Director is bound to diS 
close any interest-he has personally in a transaction 





into which the Company is entering does : not ipso 


facto render the transaction void or voidable, 

Voting by an. interested Directér for a transection 
in which bèis interested, will not per se render the 
contract either void or  voidable. But  non-dis- 
closure, ‘or voting, when but for the vote, thé cón- 
tract would not have been sanctioned, will in all 
cases render the interested Director liable to account 
for ‘secret profits’... . ` : 

The interest which a Director of a Company - who 
stands -in a fiduciary relation to the Company is 
bound to disclose is any interest which conflicts with 
his duty to the Company. Whether the interest is 
of such a nature or not: must be a question of fact’ 
in each ‘case and decided on a reference to the word- 
ing of each Statute. 

Where the real nature of the interest is known to 
all the Directors, there is no necessity to make a 
formal disclosure, s Y 2 

The question whether a particular debt "due to a 
Ocmpany ís worth pursuing by suit or in execution 
is largely a matter of discretion in the hands of 
businessmen, and the Court cannot hold managers 
responsible for every unrecovered debt merely 
because steps by way of execution or by way of suit 
were not taken. : 

Per Srinivasa Ayyangar, J.—In a charge -of non- 
disclosure by a Director of his interest-in a par- 
ticular .contract or transaction, the averment must 
not .only include allegation of existenceeof such 
interest but also, the fact or allegation of non-dis- 
closure, or in other words, the breach of the obliga- 

jon. ia 

dhe- interest requiring diéclosure is not only 
pecuniary interest but every relation such can 
reasonably be regarded as capable of affecting the 
Director's decision. M VENKATACHALAPATTHI v. GUNTUR 


eCorroN, Juga & Parsi? Minus Co., (1999) M, W. N. 48]; 
^ A.L R. 1829 Mad. 353 : 2 486 
———- 8.105 (2). See CoMpaNY raw ' 748 


Company. See IScomz Tax Acr, 1922, s. 10, &ub-s, 2, 
el.6 ^. 


ue See LIMITATION Aor, 1908, s. 19 
Company Lagw— Director's. 


debts. Seé LIMITATION Act, 1908, s 19 e 177 


——-. — Promoter agreding to advance capital etc. and 
to underwrite all preference shares in con- 
»sideration of certain number of fully paid up shares 
—Vatidity af agreement —Ontario. Companies Act 
s. 100 (2)—Companiés Act (VII of 1918), s. 105 (2). ' 
Where a Con penySagreed to give another Company 





177 


814 
power to acknowledge 


a certain number of shares as fully paid and non-- 


[1959 — 
LONE d . . 
‘Company Law-coücld, — ' ; 
assessable in consideration of'the latter Compsny- « 
agreeing to” undérwrite or sell all he’ preferred 
shares of the former Company at a certain rate of 
commission and to provide the former with the 
necessary working capital, experience and assistance 
for carrying on its work: 7 è 
Held, that the contract being one and indivisible, 
contravened the provisions of s. 100 (2) of the Ontario ° 
Companies Act (s. 105 (2) of the .Inelian Companies 
Act) and was ultra vires of theCompany. P O BANKING 
SERVIOR Cor. LTD, v. Toronto Finance Cor, L'o., A. I. 
R- 1928 P.. C. 143 748 


. 
Conslderation— Third party's*right to question 
passing of consideration. See Or PROQgDURE 

Cong, 1908, O. XXXIV, n. 14 4 829 
Sonsolidation of securities. Seg Contracr Act, 

1879, 5.174 - e ` n 389 

Onstigution of Irish Free State, 1922, Arts.’ 

27, 78. See SUPERANNVATION AcT, 1909? (9 haw. 7, 
c. 10), s. 1 - M ; . .744 
Construction of documents. See Contract ACT, 

1879, 8. 174 "389 

Surety bond— Person acting contrary to 
directions—Act “in virtue of office". 

A surety for a mukhtar appointed by the Court of 
Wards executed a surety bond, that the mukhtar 
will “ account for, render and’ deliver all moneys, 
securities for money and property whatsoever which 
he’ may receive or be entrusted with by ‘virtue of © 
his office.” The mukhtar withdrew from the trea- 
sury certain money deposited for payment to’ the ` 
Court of Wards contrary to the. djrectionsén the 
mukhtarnoma not to receive any money payable te 
the Court of Wards: 27 ó É 
: Held, that the money was received by the mukhtar 
in virtue of his office as mukhtar, and the surety was - 
liable for the amount. A Zarr Husain v..Depvty Com- . 


MISSIONER OF GONDA, A. I, R. 1929 All, 687 .138 
Construction of Statutes—Meaning of words— 
Legal sense to prevail over popular — sense— 


Definitions inother Statutes, value of—Charitable 

institution, meaning of— Melbourne and Metropolitan 

Board of -Works Act, 1915, s. 94, scope of— 

Liability to water tax. a . . 

In construing Acts of the Legislature it is a 
general rule that words must be taken in their 
legal sense unlesg the contrary intention appegrs, 
and if there is nothing in the coate&t from which e 
an inference can be drawn that words are uded, hot 
in their legal meaning but in their populag sense, 
the technical legal meaning must prevail. . 

It is always unsatisfactory and generally unsafe 
to seek the meaning of words used in an Act, in 
the definigon clauses of other Acts dealing with 
metiers moreeor less cognaté even when enacted 
by the same Legislature. A fortiori, it must be so 
When resort is had to othe? Legislatures., 

Section $4 of the, Melbourne and Metrogplitan 
Board of Works Act, restricts the exemption from. 
tax for which it provides ‘to public institutions, 
1. e., Municipally owned or conducted igstitutions. P C 
LAURENCE ÁRTHUR *ÁpAMSON v. MELBOURNE & MERO- 
@oLiTan Boarp or Wonxs, A. I. R. 1929 P. 0.181; 30 
L. Wi 147 to - 740 


Contempt of Court—Failure to produce account 
e Dogs before Referee—Contempi—Order tlisallpwing 
sulgequent sproduction-~Right so file ebjection to. 
geport 2 Purging of contempt — Waiveg— Civil 
rocedure Code (Act V of 1908; O0, XI, r 21, - 

. 


; mènt against the Hindd: 
a id . 


. 
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Contempt of Court—concld.- 


«Though the Court would not. hear a:party: in 
contempt .confing himself.to Court to take any 
advantage ofthe proceedings in the cause, yet such 
a party may bg heard in respect of matters of 
defence. s du em 
The fact thaj the Court has imposed a penalty on 
a party who has not-cemplied’ with an order of the | 
Court to produce his account books wilf not clear: 
him of his contefhps. E A [NE 
- "Thé mere fact that a party who had failed -to 
produce his dccount Dofks béfore the Official Referee 
was allowed by the Referee to file a state offacts - 
andthe 8pposite party thereupon filed his answer 
to that State of facts, does not amount to a waiver 
‘ofthe @ontempt.  : ee. EM 
A: party who has allowed a reference to proceed’. 
ex parte may still file objectiong to the report of 
the Referee! O SUDHIR OjgtANDRA Das v. RASESWARI 
CHAUDHURANR 55 C, 1110; AIR 1929 Cal:117°. 189 
Contract—Breach—Damages, measure of—Accept- 
ance of delivery beyond time fixed,- effect: ‘of— 
Agreement with’ Government not to seil aboe a 
certain price, effeċt of. iyi S 
In a suit for damages for breach of contract for: 
NE bang of paddy, the, damages must bé calculat- 
e 
the date of breach at thé place of delivery. The 
circumstance that on the material dates, ‘there was 
food control by the Government in force and the 
purchasers New obtaining ali¢ense for the transport 
of the paddy covered by the contracts, from the 
place gf .delivery,.gave an undertaking to. the. 
Government Offifers, concerned. that- they would , not 
séll it ata price above what would bring. thèm 
a particular rate gf profit.cannot’ be held to. limit 
the quantum of damages -to that. rate. E 
Where & party to a contract goes on making 
'deliveries towards the contract afterthe time fixed 
for the same, it might mear that although. he was 


. in default, he chose -to treat the contract as sub- 


sisting and went on making deliveries orthat the 
other party at his request, express or implied, was : 
wiling to wait for delivery and to accept delivery 
after time, though long. delayed. It is open to the 
other party in such a case to refuse to take delivery 
beyond a gate fixed by him and damages should 
then be calculated on the market, price as on that 
daye M BoLISETTI. , VENKATANARAGANA, V. VEKKALA- 
eGADDALAKSHMI PÙNNAYYA, A. L. R. 1928 Mad. 1232 342 
—————- Offerand acceptance—Mere silence, ` 


A ‘communication by one party to the other,to, 
reply within a particular.time and that the céntract 
‘would be considered to be closed if no reply is re- 
ceived isonly à one-sided offer and no' acceptance of 
such offer can be presumed from the mere esilencé or: 
-omission to reply in-timf..A ALFRED W IMAM DOMANGO 
v. In C. DE Souza,-26 A. L.J. 627; A. 1. Re 1928 AU. 
481; 504.695... - © |, , pete 
_Contr&ct Act. (IX of 1872), s. 2—Specffc Relief 

Act.(I 0f 1877), s. 82 (1) —Commafnal'disturbance 

-—Agreement by overawed Hindu’ fo cut off, pipal . 

_ tree—Specifi@performance—Consideration. , — 
uring a eommunal dispute between Hindus ande 
_Mabammadans concerning the, carrying . of. tazias 
; under a pipal tree, a Hindu who was overawed agteed 
to cut the pipal tree from the-root and the Muham- 
_madane agfeed to tilt the taziqs and take then®oute 
and perform s¢ertafa religious acts within qa ceMain , 
"timé. Ina suit for specific performance of the agree- 


(20 15 .QGENERAL INDEX. 


.sideration.and 


. Specific 


in the ordinary way on thé market price on - 


. the amount due. 


«the principal 


1822; A, I. R, 1929 Lab, 375 


987 


N 


Contract Att—contd. B zu | 
: Held, that the agreement could not be gpecifically 
enforced ‘indsmuch.as it was not supported by con- 
derati was furthér executed under circum- 
stance? falling. within the provisions of s. 22 (1) of the 
cific Relief. Act. A Israr HASAN, KHAN % DEO 
Narain, A. I..R. 1929 All. 372 457 
— ——— s. 104 —Insánity— Burden of proof. p 
Aepromise to pay a certain sum of:money does 
not cease to be a promise to pay a sum ‘certain ’ 
within the meaning of s. 4 of the Negotiable In- , 
struments Act. merely because the sum-is payable 
with, interest at a certai&.rate.with quarterly rests. 
The term 'quarterly-rests' is a well-known term, 
and means nothing: more than when ultimately the 


- interest comes to be calculated, it is to be calculat- 


ed on ‘a certain basis or system, and by' no means 
gives the -holder or, the promisee the right to sue 
for interest apartfrom the demand for the principal. 
Pat LAKSHAMI NATH v. BENARES Bank LD., 7 Pat,, 41; 
A. I. R° 1929 Pat, 136- ~ 201. 
—-—- S, 16. See UNDUE INFLUENCE 733 
——— —$,17. See -LIMITATION Acr, 1908, s: 18. 798 
'$. 23. See Paper CurrENGY Act, 1923, Lt 25 

— —:—— 8, 2:3— Bengal Land Revenue Sales Regulation: 
(V of 1812), s. S—Bengal: Tenancy Act (VIII of- 
1885), s.' 74—Agreement by holder of chaukidari 
chakran to do ‘begar’ work in lieu of rent, 

- validity of. M NEN D i 
- An agreement to do gratuitous work or 'begar 
for a, certain number of days every year in lieu of 
rent. is not illegal or: contrary to publie policy, 
Such an agreement does not contravene the provisions 
of s. 3. of the Bengal Land Revenue Sales Regula- 





- tion V of 1812. or-s. 74 of the Bengal Tenancy Aot. 


An agreement of this nature in respect of chauki- 
dari chakran. lands is ‘governed not by thé Bengal 
Tenancy Act but by the Transfer of Property Act." C 
Ransu HARI v. NARENDRA NATH OnATTERZBE, A. I R, 
1929 Cal, 224; 49.0, L.J, 189; 56 O. 862° ' — ^34 
- —— $;298—Complaint for criminal’ breach of, 





. trust—Bxecution of promissory note by accused to 
complainant— Withdrawal - of complaint—Validity 
.- of promissory note-—Stifling prosecution. E 
There is nothing illegal or opposed to public 
policy where a person accused of criminal breach of 
trust or misappropriation acknowledges his liability 
and executes a promissory note to his creditor for 
) And it &unot bee iwferred from ® 
“phe complainant withdrew his 


the mere fact that à 
i promissory note, that 


complaint on receiving 'the 


-there was a contract that. he should do, so. M 
"NagaSIMHALU NAIDU v. Narna PILLAI A. I R. 1929 
Mad.7 ` : _ 8 ° 156 e 


58. 25—Guardian's power to promise to pay 

barred debt. oM ; aC 

The guardian of an infant has «o power to make 
a promise’ within the meaning of. s: 28 of the 
‘Contract Act to pay a debt which is barred by the 
Law. of Limitation, © Srimati MANIKYA BEWA v. 
PüsüPA CHARAN MAJET, A. IR. 1928 Caf 850° 263 
Ss 30—Badni transaction—Dealings by agent - 
— Principal, liability of: . . ° 
“An agent in a'badni transaction can recover from 
J only actual payments made gn thé 
principal's-behalf to third: parties dr enforceable 
liabilities incurred in 





favour of third pares. L Fırat 
^MursappI LAL-BEWA RAM v., BHAGIRTH, 410. Lah. A 


. Ft 


e? 
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88°52, 65— Reciprocal promises, performance 
of—Lease to commence on- payment of certain 
sum—Sum not paid before date—Validity of 
contract—Suit by lessee for damages, maintainability 
of—Suit for refund ‘of amount already paid— 
Limitation—Limitation Act (IX of 1908), Sch. I, 
Art. 97. i 
Where the order in which reciprocal promjses 
are to be performed is expressly fixed by the contract 
they must be performed in that order. - Therefore, 


wher payment of a particular sum by the lessee is. 


a condition precedent tothe commencement of the 
lease and he makes a default: in payment thereof, he 
cannot claim that any breach has been committed 
by the lessor. 


. Where a lessee does not pay the amount, the pfy- 


ment of which isa condition to the commencement , 


of lease up to the period when.the lease is to com- 
mence, thecontract becomes impossible of perform- 
ance and, therefors, becomes void. In suchea case 
no suit would lie for damages for breach of contract 
against the lessor by the lessee. i M 

. But where a contract of lease has become impos- 
sible of performance on account of lessee failing to 
‘pay. the entire sum the payment of which is. a condi- 


tion precedent to the commencement ofthe lease, a- 


suit by the lessee for refund of any amount already paid 
to the lessor is maintainable and limitation for such 
a suit is three yearsfrom the date when the contract 
became impossible of performance under Art. 97. 


of the Limitation Act. A Anant BHARTHI v. Sarup 
Singa, 26 A. L. -J.492; A. I. R. 1928 All. 360 793 
s. 56—Impossibility of ^ performance— 





Contract for sale of rice—Beller's mill burnt down, ; asa penalty where allthat is agreed between the 


—Seller's liability—Construction of contract. 

The defendants who were ‘rice-millers agreed to 
sell to the plaintiffs a certain quantity of rice on 
or before a specified date. The contract which was 
embodied in the standard form of bought and sold 
notes for rice contracts used in Burma, eontained 


certain clauses’ applicable to the circumstances of. 


sales by a miller of the produce of his mill but 
contained a special clause at the end that the sellers 
had the right to deliver under the contract the 
milling : of certain specified mills, some twenty in 


number,in which the sellere' mill was nof included.. 


The sellers did not elect to supply the rice from any 
specific mill and did not give any milling’ notice. 
9 Before the edate fixed for the performance of the 
mtract the defendants’ mill ewas burnt and in a suit 
fr damages for non-delivery, tife defendants pleadéd 


that they were absolved from liability by the acci- 


dent: . e - i 

e Held, per Rratt, C. J., and Carr, J., (Ormiston, J 
dissentipg), that upon ‘a true construction of the 
contract, the agreement wes not primarily. one for 
delivering rice milled at the defendants’ mill, but 
was simply one for sale'of rice which could be 
carried ‘out by the.delivery of rice from any one or 
.more of the mills named, and the defendants 


were not, th@refore, absolved from liability by. the. 


mere fact that their mill was burnt down.e R Wor. 
Maz Loxz & Oo. v. JAPAN Corton Trapine Co, & R. 
714. A. I R. 1929 Rang. 80 : 657 
e ————— 8. 65. See Contract Act, 1872, s. 52 793 
—-*—- 88, 72, 73—Money paid to wrong person 


by mistake—Obligation resembling contract —Duty . 


to refund with énterest. y 

ʻA. person to whom mpney due to another is paid 

by mistake is bound to refund the money ‘with 
? e i : ES 


MIDIAN- GARG, © , . 


"ELE 


-ferfed to plaintiffs name. 
- receive any dividend on them.: 


- to?the eplaéntiff. A ALFRED. 


[1939 | 
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interest to the person really entitled to. it. AAnrupH ° 


Kumar v. LACHHMI Onanp, 26 A. L, J9753; A. I. R; 
1928 All. 500; 50 A. 818 ! 114. 


S. 73—Damages for wrongful conversion, 
measure of. - ds 
-. In assessing the damages ina suif by a principal, 
against his agent for damages for wrongful. conver-* 
Sion of mercantile goods such as daggery, the Court 
will so far as money can do it, place the phintif in 
the same position in which he would have been if 
the wrong had not been committed. . 
The measure of damages is regarded as very much ° 
at large and dependent upon the particular circum- 
stances of the cage, and there is no umalteraBlerule - 
of the highest market value between the date of 
conversion or breach and that of the trial ; in every 


‘case itis a questidn for the Court to determine what 


the preper measure"is, having regard te all the cir- 


, cumstances, the date wen, the place where, and the 


circumstances under which it is committed. 
Such damages must be fixed with reference to. the 
price of the goods not necessarily as on the date of 


‘conversion itself but.aas on a date reasonably sub-- 


sequent to the plaintiffs obtaining knowledge of the 


conversion so asto afford’ time to the plaintiff to 


place Himself in a “position to repair the damage 
done to him during the interval. M Tapr SARREDDI 
V. CHELAMCHERLA BRAHMAYYA, 55 M. L. J. 586; A. IR. 
1928 Mad. 1152; 29 L. W. 419 * 153 


S. 74— Agreement to accept less if paid 
within certain date—Provision fy realisakion of 
full amount on default—Penalty, tests.of. « ^ 
A stipulation in an agreement cannot be’ regarded 


parties is that they shall revert to the situation exist- 
ing immediately prior to the new agreement, even. 
though that may involve liabitity on the part of one 
of them for a sum greafey than if he had carried out 
the agreement. . : A 

: Where a mortgagor agreed to receive a certain 


'sum ofmoney (which was less than the sum really 


due) in full satisfaction of the mortgage if paid within 
a certain date but stipulated that if the amount was 
not paid within that date he would realise whatever 
had been remitted:: .c 

Held, that the. stipulation for realising the full 
amount on default of payment on the due date wag not 
a penalty and was legally : enforceable. A SHEP 
Prasan v. SANAULLAR, A. I, R. 1929 All. -556; (1929) A. 
L. J. 857 .* 639 


——— 88.76, 78—‘Goods', definition of—Shares 
of Company, whether goods—Sale of wnascertained. 
shares Shares not transferred, effect of. 

e Shares ofea Company are Soods within the mean- 

ing of ss. 76, 78, Contract Act. 


°° Under s. 78 of the Cóhtract Act no gale can be 


effected hy mere offer and acceptance evep for a 
definite price when the goods have not been ascer- 
tained. e * 

Planti entered into a completgagreement with 
the defendant forthe purchase of certain shares of 
a Company. But the shares remainetl- standing in 
the name of the defendant and were never trana- 
Nor did the plaintiff ever 
Held, that the-legad title in the shares did hot pass, 
ILLAN ° DOMINGO v. 


“DeSouza, 26A, L, J. 627; A MR. 1928 All. 281; 50 A.- 
65 : da E 
e e ` 
ee e ` 
x e. e e. » . 


3. 


* —— —— 88. 83, 


e BAM-NATEp Ram, A. I. R. 1929 Lah. 38 
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107—Sale of unascertained goods 

—Property when passes to buyer—Re-sale before pro- 

perty passes, legality of. 

A seller has noright,of re-sale under s.107 of 
the Oontract Act unless the property in the goods 
has passed to the buyer. * 

. Inthe case ofa sald of unascertained goods the 
property inthe goods will not pass io the buyer 
until the» goods are appropriated to the contract by 
the seller and the appropriation .is assented to by 
ths buyer. L Dayar Sivex-Harnam SINGH v. int 


—"$.174— Pledge—Consolidation of securities 
—Construction of documents— Conduct of parties. 
It would be a dangerous view to take of s. 174, 

Gontract Act, toe hold that although parties state 

specifically - in writing that cerfain’ articles are to 

be security for a partichlar sum and that eertain 
other articles are to be a pletige for another sum, yet 
both lots of articles must be treated as security for 

both the debts. e 
'Per Blackwell, J.— Where the terms upon which 

advances are made and the security for those advances 

are given, are plain on the faceof the documents relat- 
ing thereto, it is not. permissible for the purpose of 
ascertsining what was the intention of the, parties 
as expressed in the terms of those documents to have 
any regard to their subsequent conduct. B QCowasz 

MUNCHERJI v. OFFICIAL ASSIGNEE, 30 Bom, L. R. 1488; 

A.I,R.1928 Bom.545 389 

——— — 8, 235. See MASTER AND SERVANT 571 

——* $256 See Income Tax Aor, 1922, s, 2 d 





S. 264—Code not exhaustive—Liability of 
retiring partner*®to old customers of jirm—Actual 
notice  requisite— Effect of public notice of 
dissolution— English Law. 

The Contract Act, 1572, is not a complete Code 
dealing with the law relatiag to contracts. 

Chapter XI of the Contract Act (ss. 239 to 266) 
relating to partnership, is not exhaustive of all 
questions which can be raised in connection with 
partnership. 

In the absence of actual notice, old customers of a 
partnership are not afiected by dissolution of the firm 
by the retirement ofa partner, even though public 
notice ofthe dissolution hag been given, as provided 
a Tor by & 264 ofthe Contract Act.“ Accordingly, both 

by'English Law as wellasthe Indian Law, the re- 

tiring partner is liable to the old customers of the 
firm in respect of liabilities incurred by the firm 
after hisretirement, when they had no express or 
specific notice of such retirement, P C JWALADUTT 

R. PILLANI v.BANSILAL MOTILAL, A. I. R. 1929 P. C. 

132; 33 C. W. N. 585; 3b Bom. L. R. 687: f9 C. L. J. 

485; 53 B. 414; (1929) A. L. J. 579; 29 L. W. 884; 56 

M. L. J. 738; (1929) M. W. W, 440 i 702 


Conversion. See Contract Acr, 1872,s 78 153 
Med dem See LIMITATION AOT, WPS, Scu. I, Amr. 
Corporation enaking default in furnishing address 
--Striking off defence. See Crvit PRoogpURE CODE, 

4 1908, O. VILI, z. 11, object of 


Cc-sharers—Co-sharer in possession of less thah his 
share—Right to claim damages from others. 

Where there ts acertain areg held in. co-temmncy 
and ‘the areae enjbyed by one co-temant, rouwhly 
correspends to the Fus to . which he would ke 
entitled by a strict division of the total area accord- 

. A . 


GENERAL INDEX . 
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Go-sharers—coneld. 


“ing to shares, he is not entitled to ask fex damages, 


because the area possessed by him is slightly smaller 
than that which mathematical division would give 
him. A Hans Ras v. SURJA, A. I. R. 1929 AI]. 324: 13 
R.D. 371 3 ' 449 


! Mortgage by co-sharer—Escheat of occupancy 
holding—Morigagor's right to take peaceful 
pogsession—Mortgagee’s right to evict mortgagor. 

A co-sharer ina zemindari who mortgages with 
possession all his rights to another, co-sharer does 
not thereby cease to be a co-sharer and lose his 
right to*obtain and keep. peaceful possession of 
occupancy holdings which fall vacant. A Ram Raz 
Sines v. Lacumi Sinan, A. I. R. 1929 All. 167; 13 R. D. 
518 635 
— ———— Purchase at revenue sale by one of defaulting 

proprietors. : , 

There is no law preventing a defaulting proprietor 
from being a purchaser ata revenue sale unless it is 
found that the default and the sale were fraudulently 
procured by him in which case the law, in view of 
his fraud, would regard himasa trustee of all his 
previous co-owners. © Barxuntua Natu Das v. 
AzrpuLLa, A. I. R. 1928 Cal. 870; 32 C. W. N. 742: 56 
0. 89 606. 


—~—— Suit by co-sharer against — trespasser— 
Plaintiff, whether entitled to recover whole joint 
property or only his share. 

A co-sharer is not entitled to recover possession 
of the whole of the joint property from a tres- 
"passer. He can recover only to the extent of his 

‘share. C Naresh CHANDRA BASU v, HAYDER SEEIKH 

Kaan, A. I. R. 1929 Cal 28; 49 C. L. J. 83 180 

Costs, See NEGOTIABLE INSTRUMENTS Act, 1881, s. 64 


6 

———-— Successful appellant, when liable for costs, 

A successful party may be saddled with costs of 
an appeal or revision where the trouble leading to 
appeal or revision has arisen owing to such party's 
foolishness or carelessness in not originally raising 
the proper plea in the trial Court. L Fira Lacuauan 
Das-NATHOLI MAL v. SHAMAS-UD-DIN 23 


Counsel and client -Duties of Advocate—Counsel 
assigned by Government to defend-accused, duties of, 
Entire devotion to the interest of the client 

warm zefl in the maintenance and defence of his 

rights and the exercise of his utmost learning and . 

ability—these are the pointg which can, only satisfy, 

the truly conscientious Advocate. Evèry man accused 
of an offence’ has a» Constitutional right to a tril 
according to law and the duty of his Counsel re- 
quires bim to,scan with legal knowledge the forms 
of proceedings againstthe accused. ` 

AC 

charged with the offence of murder eannof decline 
the office nor can he abate a jot ofhis duty to the 

‘accused and to the Couxt, becaus® of the querulous 

attitude taken by another Counsel who i®™sasked io 

associate himself with the Counsel assigned to the - 

accused. G BAZLAR RAHAMAN V. EAMPEREpR, 48 C., L.J. 

| 307; 33 C. W. N. 126; A. I. R. 1929 Cal, *732; 10 A. T. 
Or. R. 456 ; < 561 
Gourt-fee. Sée Orvıu PROOEDURE Copr, 1908, » 149 

7 

Court Fees Act (VII of 1870), as amended [4 
Madras Act (Vof 1922), Sch.Il, Art 17—4Madras 

Hindu Religious Endowmentg Act (II of 1927) 

s. 8,—Application to set aside decision of Board 

Article applicable, | . " 


sel assigned for the dÉfenc of an accused? 


v? $ i 
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LE - : 3 
The 'Oouyt-fes leviable on an application to modify : Code against both the parties and to bind down the 
or set aside the decision of the Board of Commis- party who is proved to be hot in pgssession of the - 
sioners .for Hindu Religious Endowments under land. It is not proper to proceed agaist one of the 

s. 81 (D of the Madras Hindu Religious Emdow- parties alone under s. 107 and bind'him over with- 

ments.Act is Rs. 15, which is the Court-fee payable out determining the question gf possession. 4 

on a plaint under Art. 17 (1) of Sch. II of the In drawing up a proceeding -under s. 107, Criminal ' 

Madras Court Fees Amendment Act, 1922, Arts. 17-4 Procedure Code, the Magistrate should specify in 

and 17-B are not parts of Art 17 and cannot apply to what way end with reference to what matter the. 

* such an application. M SUNDARA AYYAR v. BOARD or person proceeded against is likely to commit a 
HiNDU Reticious ENDOWMENTS, 29 L. W. 298: A.I. R. breach of the peace or a wrongful act likely to 
1929 Mad. 334; (1929) M. W. N. 308; 52 M. 388; 56 M. occasion a breach of the peacg. A proceeding which 
L. J. 373 í ‘ 157 merely reproduces the words of s. 107, without givi 

E any particulars is vague and cannot be supported. e 

Pat AMANAT ALI v. EixiPEROR, A. P. R. 1929 Pat. 67; 30 


[1829 


—— ——. $. 7 (i), (Iv) (f).—Suit by commission agent 





jor recovery of money as balance of , account— : : » 
Suit, nature  of—Preltminary | decree—A ppeal— Gr, L. J. 492; 10 E L. T. 638 . e 545 
Court-fee. ks pr — S8. 110, 423 (c)—Order for furnishing 
A suit by a commission agent for the recovery Security—A ppeal.—Disirwt Magistrate's power ‘te 
of a sum ‘as balance due on a current account be- order fresh inquiry, a 
tween “the parties is a siniple money suit falling: A Di8trict Magistrate, while setting aside, on appeal: 


under s. 7 (i) and not a suit for accountseunder an order requiring aeper8on to furnish security under 
s. 7 iv (f), Court Feés Act and the mere factthaton 8.110, Oriminal Procedure Code, cannot remand ‘the 
account of defendant disputing the correctness of casé*for a fresh inquiry. L OnaNDAN v. EMPEROR, A. 
the plaintiff's accounts itis necessary for the Court 1. R.1929 Lah, 28; 30 Cr. L. J. 491; 30 P. L. R. 416 
to go ‘into accounts and pass a preliminary- decree mare 544 
under O. XX, r.16, Civil Procedure Code, makes ^ ———— 88.144, 145— Dispute relating to immoveable 
no difference. Therefore, where in such a suit property—No bona fide dispute as to' possession— 
the Court passes a preliminary decree and the Order under s. 144 —Publie peace. 

defendant appeals from that decree challenging’ his A Magistrate may take action under s. 144, Ori- 
liability, an ad valorem Court-fee must be paid on the minal Procedure Code, in acase of dispute with 
value ofthe suit. B PocHALAL RANOHHOD v. Umepram regard to possessionof immoveable property, where 
KaLipas, 30 Bom. L. R.1284; A. I. R.1928 Bom.476; he finds that there is no. bona fide digpute as to 





52 B. 904 391 actual possession and one party is mérely trying to 
s. 7 iv.(g)—Suit for declaration and Sct into possession of property wich is Beli by , 

eei A for declaration unnecessary—- Private rights must giveway to the necessity of 

urt-]ee. preserving public peace. Pat Laoaman Das v. RAM- 


Where a plaintiff asks for a declaration as his : : : 
Aet pie aan as epos mia as pa aun) relief, CETT Un virt Or. L. J, 510; 10 P. L. T. Hus " 
e is bound to pay ad valorem Oourt-fee under s.7, .'' | ar] 
el. iv (c) ofthe Court Fees Act, even though the suit s. 107 5.145. Seo PED EROGEDURA Oone, I 
might have been framed merely asa suit for posses- : 


sion. . —— —— 88. 145, 146—Attachment of property in 
. The test in such cases invariably should be whether dispute—A ppointment of receiver, proper stage for. 
the plaintiff includes amongst the reliefs claimed not | Unders. 145, Oriminal Procedure Code, a Magis- 


only arequest for possession but also, as paving the trate has in cases ofemergency power to attach the 
way.to such request,the relief of a declaration of Subject in dispute but a receiver can be appointed 
title. » only where the Magistrate is unable to deeide which 
. The plaintiff can be excused from payment of Of the parties is in possession and has a right to 
‘gpuch Oourt-fee only if he gets the permission of the remain in possesSion and considers jt necessary that 
Court to ambn@ the plafhtandstrike out the relief the property should vest in some person appointede 
fera declaration A Tura Raw y. Dwarka Das,26 A, by the Oourt under s. 146, Oriminal Procedure Code. 


L. J. 316; A. I. R. 1928 All. 248; 50 A. 610 655  LEummon v. Diwan Cmawp, 30 P.L. R. 23 A.L R. 
—————.$. 8, Sch. |, Art. 1. See Lanp Acquisition 1929 Lah. 223; 30 Or. L. J. 411 4 29 
Act, 1894, s. 30. : 345 .  .. sie 

* Court of Wards,® suit against—Limitation—T wo Vor e. onhe. H en TANA i of om 
rrr ofniotics, exclusion of. See LIMITATION — e pariy to preceedings in Cou%t in which documentis 

oT, ,8.15(2) — . 613 eproduced—8. 195, whether applicable to persons not 


Criminal Procedure Code (Act V of 1898),s. * parties—Sub-Magistrate Sending case to'Police for 
4 (0), 5. See BENGAL DISORDERLY Houses Aor, 1906, 1nquiry-e-Police filing complaint before, Sub- 
s. 2 (2 ` 690. Divisional (Magistrate without reporting Tesult— 

s% 107,145 —Dispute as to possession— - Proceedings, whether irregular. 
Binding over one party alone, legality of —Prpcedure When an offence of forgery is committed by more 
—Proceeding under «s. 107—Duty of Magistrate to than one person, one at least being*a party tothe 
shite particulars. *proceedings in which the document "is produced, 

e Where there isa dispute as to possession of im- suck participants in the forgery as are not partfes 

moveable property between two parties the proper: to tlie proceedings may be prosecuted otherwise ‘than 

course is to institute proceedings under s. 145, under the provisions of ss.195 and 476, Crintinal 

Criminal Pmocedure Code, and to decide the dispute “Prqpedure Qode. e * 


as to possession- once: for all so far asthe Criminal  , A Vakil “cannot be regarded ass4 party to the ` 
+ Court is concerned, orto procged under s.107 ofthe proceedings in which he apggars for a:clicht so as - 
e og j pos vue IS ces 2 
A 1 ; i3 d er 
* ° ? E © ; . . s: e : 
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to make s.195, Criminal Procedure Code, applicable: 
to a prosecution against him. 

Where a Sub-Magittrate forwarded a case for 
investigation to the Police, and the Police, after 
inquiry, filed & complaint before the Sub-Divisional 

." Magistrate without reporting the result ofthe inquiry 
to-the Sub-Magistrate : < 

Held, that the Police, acting, under s. 173, Criminal 
Procedure Code, wereejustified in making a report 
of thé offence found which was triable by a First 
Class Magistrate tg the Sub-Divisional Magistrate, 
as a Mágistrate empowered to take cognizance of 
the offence on a Police report. M Jn re PoNNUSWAMI 
U»avas, 28 L. W. 769; A. f. R. 1929 Mad, 115; 30 Cr. 
L. J. 469 . : 481 


. E 

— —— $,462— Police diary—Statement of guitness 

— Right of accused to get eepy. j 

An accused is not entitled? to seo the Police 
diaries, but when the statement of a prosecytion 
witness before an investigating officer has been 
reduced into writing whether in a Police diary or 
otherwise, the accused is entitled under s. 162, 
Criminal . Procedure Code, to, askthe Court to refer 
to it and to be furnished with a copy of ib: R 
SULAIMAN MOHAMED v. EMPEROR, 6 R. 672; A. I. R. 1929 
Rang. 87; 30 Or. L: J. 538 899 
—— 172 --Police diaries, use of, after verdict. 

A Judgehas power to referto Police diaries even 
after the Jury have returned their verdict. ; C 


Rrxbara MOHAN QHAKRABARTI v. EMPEROR, A. I. R. 1929 
Qa1..57; 32 O. W. N. 945; 30 Or. L. J. 435;:56 O, 150 
WES ott :258 
———— $.173. Ste ORIMINAL PRooEDURE Cops, 1898, 
8, 156 ~ 481 


———— ss. 182, 439—Prosecution instituted in 

Court without jurisdiction —District Magistrate, 
. power of, to quash proceedings —Quashing pro- 

ceedings without issuing notice to complainant, 

legality of. : 

A prosecution was instituted in the Court of the 
Sub-Divisional Magistrate of M in the District of 
D. The defence contended that the place of the 
alleged ocourrence lay within the District of P. The 
Sub-Divisional Magistrate of. -M ordered: under s. 182, 
Criminal Procedure Code, that th$ trial may be held 

*at M. The accused thereupon moved the District 
Magistrate of D who, relying entirely upon the 
report df a Sub-Divisional Officer held that peither 
the Sub-Divisipgnal Magistrate of M.nor.the District 
Magistrate of D had jurisdiction and quashed the 
proceedings: ,- < 

Held, (1) that the District Magistzgte* ought be 
have issued notice tothe complainant and come 
a proper finding of his own onthe question of the 
local jurisdiction of the Court of M ; 

(2) that the District Magistrate could fot, in any 
event, quash the proceedings as.he wes acting in the 
exercise of his revisional powers, bet should have 
made arefererfe to the High Coprt. GC KASIM ALI 
Mofia,v. MArgAMAAD TAFAJJAL Hossein, 49 C. L. J...62;, 
Ae I. R. 1929 Cal. 204; 30 Cr. L.J.401 ` : 95 


—s, 190 (1) (b)—Inquiry for committat in 
murder gase—Witnesses giving evidence that real 
, -murtlerer is third person—Suspension, of inquiry 
against ücéfsed. and commencemer® of inquiry 
-again$t such strangg, legality of—Duty of Gor- 

. mitting Magistrate. : 
Q8. was accuged of murder. During. the, course’ of 

ET ^ e` UA, d 
* i e d . f e j i ^ l 
è " TTE 





" GENERAL INDEX. 


-the same with a report .that 


: proposed to prosecute him, Pat Joxur Many. Ñ 


necessity of., | 


941 


Criminal Procedure Code—contd. œ 


the enquiry for .committal. some of the witnesses 
gave eevidence that M was the real murderer. 
Though the evidence against S had been fylly re- 
corded the Magistrate suspended further proceedings 
againstS and decided that proceedings should be 
started against M so that he may commit either Sor 
M after recording the evidence against M also: ° 
. Held, that the ‘procedure adopted, though not 
illegal, was improper, and proceedings against M 
should not be started until S was either convicted, 
acquitted or discharged. S SHER MAHOMED v, EMPEROR, 
‘A. I. R. 1929 Sind 17; 30 Cr. L. J. 465 335 


s. 195—Sanction to prosecute . receiver, 

"necessity of. 

The leave of the Civil Court is not & condition 
precedent to a Magistrate’s taking cognizance of 
a complaint against a receiver appointed by the 
Courts A criminal offence by a receiver would be 
clearly in respect of „an act: in .excess of the 
"authority.cf, the receiver. appointed by a Oivil Court 
and the reason of the rule requiring leave of. the 
Court. before  .suing the receiver would 
not.apply to a criminal prosecution against the 
receiver for violation of the Oriminal Law..B 
KHIMOWAMD Narottam v. DEVKARAN Motz, 30 Bom. L. 
-R, 1273; A. I. R. 1928 Bom. 493; 52 B. 898; 30 Cr. L. 
J. 465 Ys 387 
L——— s. 195 (1) (C). See ORIMINAL; PROCEDURE 

-Copt, 1898, s. 156 . 481 


ss. 195 (1), 476—Penal Code (Act XLV 
of 1860), ss. 182, 211— Complaint io Magistrate— 
Report by Police that complaint is false—Com-. 
plaint by Police for prosecution of complainant— 
Legality of proceedings—Complaint by Magistrate, 
necessity of-—Prosecution before disposal of original 
complaint, legality of—Complaint under ss. 182 and 
211, Penal Code—Notice to show cause. ' 

The petitioner made a complaint to a Magistrate 
of offences falling within the purview of s. 211, 
Penal Code, The complaint was forwarded by the 
Magistrate to a Police Officer.. The latter returned 
it was, false and 
malicious; and preferred a complaint against:ihe 
petitioneg of an offence under s. 211, Penal Code. 
The Magistrate directed. the Police Officer to submit 
& report for prosecution under s, 182, Penal Code 


` . 





‘and on receipt of the repoft issued @uifimons to the 


petitioner under s. 18: ] e 

Held, (1) that the Magistrate had no jurisdiction 
to prosecute the petitioner either under s. 182 or 
s. 211, Penal Code, onthe complaint of" the Police 
Officer as s. 195 (1) was a bar to Bis taking cognisance® 
of the ease except on. the complaint of tho Magistrate M 
himself; : 

(2) that it was, at all events, improper, if not illegal, 
to prosecute the petitioner before the fina» disposal 
of the complaint made by the petitioner either under 
s, 203, Criminal Procedure Code, or otherwise. ` 

There is no law which renders it obligatory on.a 
Magistwate, before starting a prosecution under s. 
182° or s, 211, Penal Code, to aflow an opportuni$y to 


- the person: who is to be prosecuted to prove the truth 


of-the information or charge in respect of which it is 


AHMUD 
DAFADAR, 10 P. L. T. 77; A. I. R..1929 Pat. 92; 30 Or. L. 
J. 545 MEL * 882 


s. 197—Fabrication of. records, by Village 
. Munsif — Prosecution — Sanction under s. : 197, 





324. " = m 
e - 


oe 
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Fabrication by a Judge of the records of a case 
isan.act committed by him ‘while acting of pur- 
porting to act in the discharge of his official duty’ 
within the meaning of s. 19:, Criminal Procedure 
Code, even if the case is an entirely fictitious one, 
and cannot be taken cognizance of without ihe 
sanction of the Local Government. ` ; 

The essence of the offence is thatan officer hav- 
ing %s part of his official duty the correct main- 
tenance of judicial records fraudulently. falsifies 
them. M SIVARAMAKRISHNA AYXYAR V. SESHAPPA NAIDU, 
99 L. W. 17. (1929) M. W. N. 53; A. I. R. 1929 Mad. 
172; 30 Cr. L. J. 396; 52 M. 347; 56 M.-L. J. 263 248 


——— 8, 197—Madras Village Courts Act (I of 
1889), s. 48—Village Munsif, distraint by, im 
execution of Village Court's decree—Prosecution— 
Sanction under s. 197, whether necessary. 


A Village Court executing under s.48 of the Madras 
Village Courts Act of 1889,adecree by way of dis- 
traint is a Village Court as defined in the “Act, and 
the Village Munsif,if he himself distrains, acts as 
Judgeofthat Court. Therefore, sanction isneces- 

'gary under a. 197 of the Code of Oriminal Procedure 
-for his prosecution for any offence alleged to be 
committed by him in the course thereof. M Para 
SUBBA NAIDU v. Emperor, (1929) M. W. N. 67; A.I. R. 
1929 Mad. 256; 29 L. W. 579; 30 Cr. L. J. 402; 56 M. 
L. J. 600 s 53 


- s. 203—Penal Code (Act XLV. of 1860), s. 
600—Defamation of wide class—Dismissal of 
complaint without evidence, propriety of—Further 
enquiry. r : 7 
The ‘Statesman’, an English daily -of Caleutta, 
published an artiele libelling Hindu widows asa 
„class and the Magistrate refused to issue process for 
defamation against the editor and printer of 
that newspaper on thé ground that the class. de- 
famed was too wide to hurtany one: . 

Held, that the Court was wrong in dismissing the 
complaint without giving the complainant an oppor- 

- tunity to substantiate the charge by production of 

' evidence. CG Manim CHANDRA Roy v. Watson, 55 QC. 
1280; A. T. R. 1929 Oal. 191 : 35 


ss. 203, 403—Dismissal of complaint— 





© Second trial, on sameecharge and evidence; validity | 


of. 
“ Though there is no absolute bar to an accused 
person being put in peril of a fresh trial in respect of 
the same offence in a case where thg first trial has 

e ended in an ,ordeg of discharge, it is a well-re- 
cognised *and salutary rule of law, that a Magistrate 
of co-ordinate jurisdiction, should not enfertain a 
fresh complaint jp respect of the same offence when 
it is basgd on facts whichewere known to the com- 
'plainant'and.on evidence which was available when 
the first trial was held. S ParsraMm Buaawan Das v. 


Eureror, 30 €. L. J. 444 309 
———— SS, 213, 289— Commitment to Sæsions— 


1.3. 018 . 


' Rang. 19; 30 Or. L. J. 539 


. INDIAN CASES. ^ . '[1999." 
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: A 
warrant. a conviction. ‘Pat EMPERUR v. NAWAL 
Kisgozg, 10 P. L. T. 101; A. I. R.1929 Pat. 121; suor 


——— $8. 233, 253 —S. 238, whether applicable to 
enquirieg—Accused discharged—LIllegality of joint, 
trial, question. of, whether can be raised. 
The provision contained ins, 2836f the 2 

Procedure Code, relates to trials and not to enquiries 

into the. guilt of the accused, and as, in a warrant 

case, the trial proper does not begin until the accused 
is charged and called upon to Answer, no question 
of an illegal joint trial arises when the accused are 
discharged unde? a 253 of the Criminal Procedure 
Code N MANBODH SINGH v. JHABOOLAL, 30 Cr. D. J. 
404; A. I. R; 1929 Mag. 237 ii 164 


—— s, 244, Seé Brnekn DISORDERLY Houses Act, 
1900,5.2() e ° 690 


— .— ~ $, 250— Compensation, award of. 

Where a-case is neither wilfully false nor is there 
any perversion or exaggeration of evidence,com pensa- 
tion under s. 250, Criminal Procedure.Code, cannot, 


be awarded. R GANGULI v. Emperor, A. L R. dd 


————— s. 250—0rder of | compensation —Com- 
plainant’s explanation found wnsatisfactory—No 
finding that case was’ false and frivolous or 
vexatious—Order for compensation, legAlity of. 
Before : making an order of cemfensation under 

8. 250 of the Criminal Procedure Code, the Magistrate 

must strictly follow the procedure laid down théreim, 

viz that he should be of opinion that & case is 
false and either frivolous or vexatious; he should 
then call upon the complainant for his explanation; 
and then after hearing his explanation, record his“ 
opinion that the case *was false and frivolous or 
vexatious. A Magistrate*should not make an order 
of compensation merely because the explanation 


‘given by the complainant is unsatisfactory. 


The mere fact that a Magistrate is trying a case 
summarily does not justify his omission to record 


the complainant’s objections to an order directing , 


compensation and such an omission is not a 
mere irregularity which can be cured *by s. 537, 
Criminal Proceduge Code. S Prr MAHOMED v. Yacpon, 
30 Or. L. J. 458; A. I. R. 1929 Sind 143 ' 834, 
— S, 258. See ORIMINAL PROCEDURE Cope, 1898, 
8. 233 j . 164 


4 ; 
- S. 257, scope of—Accussd's right. to summon 
witnesses for ‘cross-examination — Expenses of 
witnesses—Witnesses summoned at Government 

e expens&—Qourt's power tg refuse to allow their 
croxs-examination unless accused paid expenses. 








e-* Under s. 257, CriminálgProcedure Code, when the 


accused has cross-examined or had the opportunity 
to cross-examine the prosecution witnesses after the 
charge is frased, their atfendance shall not be 
compglled unless the Magistrate is satisfied that it 
is necessary for, the purposes of éustice and the 


Priminal l 


Grounds for quashtng commitment order— Absence e, Court, is also competent to require ,the acc&sed 
of suficient reliable evidence, whether sufficient to deposit in Court reasonable expenses of, the 
° ground. — Insufficiency of evidence’, meaning of. withesses to be thus summoned. Buf wiere 
‘An®order eof commitment to Sessions cannot be' the witnesses have in fact been summoned at 


quashed merely because there is no satisfactory, trust- 
worthy or Conclus@ve evidence against the accused. 


«Goternment.expense.and they are.present in Court, 
the Magistmate should not refuee tqgllow them to.. 





k The expression “thereis no evidence" in s. 289, Cri- ie cross-examined by the accused unless jhe’ paid  : 
minal Procedure Code, doesenot mean absence of their expenses. L ÉwrERoR v€BapmHU Binan, 30 Or. L. ' 
reliable or sonejpsive evidence but means absence of J. 380; A. I. R. 1929 Lah. 578 É ‘76 
svidenco which, if believed to be true, would ^ s,259—Dischurge -of accused on account 

se 


A.I.R.1929 G&L. 62; 
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of non-appeargnce of complainant—Non-appearance, 

excuse of —De novo trial, whether necessary. , 

If a Magistrate discharges .an- accused person. 
because of the non-appearance of the complainant, 
under s. 259, Code of Oriminal Procedure, and sub- 
sequently excuses that non-appearance, he . must 
proceed de novo. But where no evidence was re- 
corded in the frst trial and the only irregularity 
lay in tee Magistrate failing to take a fresh sworn 
statement, the proceedings cannot be- regarded as 
illegal. M VENKATARAMA IYER v. SOUNDARAJA lYYENGAR, 


(1529) M. JW. N. 184; A. I. R, 1929 Mad. 260; 30 Or. 
L. J. 408 . Es 


— —7- 88. 260, 438—Summazy «procedure, when, 

to be adopted. ` . 
< The procedure of summary trjal should not be ' 
resorted to,even though jt could legally be adopted, 
where the cass is a grave one and requires a full 
hearing and record. A EMPEROR v.<Basuir, A. I. R. 1929 
All. 267; 30 Cr. L. J. 305 ] : 614 
————-$s.271—Penal Code (Act XLV of 1860); s. 

802—Murder case—Conviction on plea of guilty, 

legality of., A 

In cases under s. 302, Penal Code, it is undesirable 
and not in accordance with the usual practice to 
accept a plea of guilty and bring the trial toan end . 
thereon, 

Section 271, Criminal Procedure Code, does, not 
direct that the accused shall beconvicted where he 
pleads guifty but leaves it to.the discretion of the 
Judge in each articular case to determine whether 
in spit® of the®plea, it is, or is not, desirable to 
enter upon the evidence. C Hasaruppin MOHOMMAD v. 
EMPEROR, A. T. R. 1928 Oal. 775; 30 Or. L. J. 508 582 


————-ss, 282, 298—Discharge of Juror for 
. misconduct—Inherent power of Court—Selection 
of fresh Juror. ° a i 
A Judge has inherent power to discharge ‘a juror 
for misconduct. Where a juror is discharged for 
misconduct either a new juror should be added or. 
the whole Jury discharged and a fresh Jury em-^ 
panelled. rs ; 
Anew juror may be taken from the persons 
present in the Court-room if none of the summoned 
jurors are present. C REBATI MOHAN CHAKRABARTI Ù. 
Estreror, A, I. R. 1929 Oal. 57; 30 Or. L. J. 435; 56 C. 
150 : 2 a ' 258 
e—.— 8, 289. See ORIMINAL PROCEDURE Cops, 1898, 
s, 213 : : 692 


: . A 
— 5, 297—Jury trial—Judge asking Jury to 
return interntediate verdict om some points—Highly 
irregular procedure. S 
The law ddes not recognise intermediate verdicts 
of Jurors. e ' . i A ed 
Where a Sessions Judge without summing 
up the entire case to thd’ Jury and without charg- 
ing thgm on all the issues involved deew their 
attention to the evidence relating jẹ the time of 
occurrence upon which the whole ease depended 
and asked theng to return an intermedif&te Yerdict 
on éhat point® and the Jury hating unanimously 
found-on thit point, directed them to return a” 
vérdict of‘ not guilty’: : e 5, 
Held, “that the procedure followed by the Sessions 
Judge was highly irregular and-the case should be, 
re-tried. C GoveRNMENT or BENGAL v, "NASAR DARZI, 
33 ©. W. N. 451; 30 “Cr. L. 


Worte M DET 25 
ss. 297, A238 Illegal empanelling. of Jury 
e pi 

M Les 
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--Objection, raised at late-stage—Interference— 
Questiow of jurisdiction, i 
An objection that the Jury were not empanelled 
in the manner prescribed by law will be taken eotice 
of by the High Court, even if it is raised at a 
late stage, asit involves a question of jurisdiction 
going tothe róotof the trial C Inrsz MANDAL v. 
EMBREROR, A. I. R. 1928 Cal. 859; 48 O. L. J. 581 522 
— —r-—— S. 298. See On1M1NAL PROCEDURE Oone, 1898, 
8. 282 : e58 


————+8, 306—Case tried with assessor—-Duty of 
Judge to record opinion of each assessor in detail. 
In cases tried with the aid of assessors, each of 

the assessors should be asked to give his opinion 

effarly as to what happemed and he should then, 
if necessary, be asked to give his opinion on such 

matters as intention, knowledge, etc. L KHEWNA v. 

EMPEROR, A. I. R. 1939 Lah. 37; 30 Or. L.: J. 378. 66 


— —- s, 307— Reference to High Court — Functions 
of High Court— Weight attaching to Jury's verdict. 
Under s. 307, Criminal Procedure Code, in dealing 

with a case Submitted to the High Court under this 

section the High Court can exercise all the powers 
which it may exercise in an appeal It hasto con- 

sider the entire evidence in the case and has to . 

come to a finding of its own upon that evidence 

both on ‘questions of fact as well as on questions 
oflaw and though it has to give due weight to the 
opinions of the Sessions Judge and the Jury it 
is entitled to come to an independent finding of 
its own'and is not bound to accept the verdict of 
the Jury in so far asit has been accepted by the 
Sessions Judge. Pat Emperor v. WazinA Mauro, 9 
P. L. T. 618; A. I. R. 1928 Pat. 596; 30 Or. L. "nd 
So aai , 1 9 

——— 8.342, non-compliance with provisions of— 
Trial, whether vitiated. . 

It is the practice of the Allahabad High Court in : 
appeal to give little or no weight to the allegations or, 
charges of adefendant or accused if they ought to 
have been putto the plaintiff or complainant or his 
witnesses and have not been so put. A plaintiff or 
complainant has an absolute right to know exactly 
the allegations or charges upon which the opposite 
side are gping to rely and théy must be put to him or to 
his appropriate witness clearly, specifically and with 
the utmost plainness so that he may have an oppor-» 
tunity of admitting them whbily or inaft or denying 
them wholly or in „part and of calling witnesses 
to rebut such allegations orcharges ashe denies. 

There is in every case an imperative duty upon: the 
Magistrate to Put into operation the provisions 'of 
8. 942, Criminal Procedure Code, &t thé moment when 
the complainant andallthe witnesses called for the 
prosecution have been *xamined in the full sense 
in which the word is used. But tke failure to do so 
does not vitiate the trial unless it has o*casioned 
a failure of justice. The preponderance of legal 
opinion in India and the practice of’ fhe Allahabad 
High Court has'been to enquire into the cifcumstances 
and seewhether or not the omissionor irregularity 
has im fact occasioned a failure of justicee A 
EMPEROR v. JHABBAR MAL, A I. R.1928 All. 222; L.R. 
9 A. 90 Or.; 10 A. I. Cr. R. 101; 26 A. L. J. 196; 30 Cre 
L. J. 530 . 872. 


—— — SS, 342, 362, 364, 3780 —Trial by Presi- 
dency Magistrate—Non-appealable case—Omission 
to record examination of. accused—V alidity “of 
trial—Entry of ‘demes’, whether sufficient. 


+ 


Crimina] Procedure Code—contd. © , ** 


JA. Presidency: Magistrate is, not bound to record: the 
examination, of the accused either’ in full or in sub- 
_standé, in the cage of non-appealable cases. *- 

; In*such eases thè column "provided. for the pur- 
pose: in thé form prescribed by s. 370 of the ‘Criminal 
*Procedure' Code must be filled up, but there is no hard 
and fast rule as to how it should be'done. 

5 “Where the word ‘denies’ had been’ written in® this 


.eolumi and there was' nothing to"show that the" ace, 


'cus&d had made any long statement: ` 
Held, that. the entry was sufficient. Ce SanAGAR 


' OHAUDRURI v. EMPEROR, 49, O.L. J., 261; 30 Or. L.J.. 


7 -920; 33 0. W.N. 543; A A.I. R. 1929 Cal. 406 604 
“5. 403, ° “See "ORIMINAL PROCEDURE | „Doi 


:.1898; 8. 203° 


s. 297 
————- S; 423 (c) See ORIMINAL . PROCEDURE Cons, 
1898, s. 110 


“$,.423—Penal .Code (Act, XLV [^ 1860), 


"9980, 408—— Trial and charge for theft—Conviction ' ; 


for: ‘criminal misappropriation, legality of. 


Where & person has been charged and. tried- for 2 
an, offence under s. 380, Penal- Code, he can‘be legal- `“ 


y convicted under' s. 403 of: the "Code if he, has 
hot been taken by surprise by such ` a procedure 
“Biru V. Emperor, 11 Lah. L. J. 113; 30 Or. L. J. 413; 
“A. I. R. 1929 Lah, 508 “25 
: „S. 43 5— First. Class Magistrate, 
` subordinate to District Magistrate. 
A- First Class Magistrate is subordinate to a: Dis- 
„trict Magistrate for purposes ofs. 435, Criminal Pro- 
cedure Code. -Consequently, a District Magistrate can 
set aside an order of discharge - passed: DER First 
Olass Magistrate and order further enquiry. 
. Suida v. “EMPEROR, 30 Or: L. J. 490; .30-P. L-R. io 


; Revisiori— Interference—Contents of such, ‘order:, » 
‘An, order directing further inquiry cannot be set 


aside, in revision unless it is manifestly. perverse or’: 


* foolish. 

^ Obiter.—An order directing further enquiry ‘need ; 
,not set forth at length the reasons for the finding 
“and for ‘passing the order, inasmuch as a detailed order 


may cause prejudice to ‘she accused. in subsequent : 


“proceedings. L SuaMIRA v. EMPEROR; A, I. R. 1929 
* Lah. 28; (1909) Lah, 419 30 Cr. L. J. ,490;, 30 P.. 'L.R. 
TUN -540 , 
s. 439. See Ormai? PROGEDURE Cops, 1898, 
95: 


S. 439—Accused ‘tried fo murder ‘but 
convicked fòr grievous hurt—Revision ' by ‘Cr own— 
"HighfCourt's power to alter conviction: : 

‘Where a „person is charged, with the offence. of 
murder under s*302, Penal'Code, but is convicted 
under $. 326 of the Code, he must: be 'déemed' to 


Be 182 


“have been acquitted on the charge of "murdér and. 


it is not ogen' to the High Oourt in revision to 

alter the “conviction from one -ünder s. 396 to.one 

"under s. 302, L EMREROR v.' GAJIO, 30 Cr. BJ. 552: 
ASI. R. 1929 Lah. 615 E 


S. 439— Revision against order of. acquittal | 
—Procedyre to be adopted—Interference at instance 
of private parties— Powers of High Court "Error e 

*- of lawe meaning of. 
A High Coürt has, jurisdiction under 439, 
.Oriminal Procedure, Code, ‘tp set aside an' ‘onde of 
: acquittal hut it cannot convért a- v- finding of acquittal 





* 
e e . 

| - n . 
* * $ 


“INDIAN CASES * c t 


` Criminal Proced ure Code—1 908-—cén, eld. ` 


S. 423. | See OBIMINAL ProcEDURE Osni, ABS . 


544. : 


Le 


whether ' 


L JxDaR s 


.—————98$. 


oe adultery, effect of. 


"8549: 


. 
Tr 


"Dm 


ue 


into: one of conviction and has” no alternative bui to 


order a re-trialif' it i8 of opinion, that.” ‘the’ order of. 3 


‘acquittal is ‘wrong. 


It is ‘the settled practice ef thé High Oourts not ^ 


to interfere-in rev’sio "with an` order of, acquittal 
‘at the' instance of a private prosecutor, . “except , in 
“those, casés in which the Local’ Goyemmeng. „is not 
‘likely to appeal: 

The High-Court, as a Court of Revision? not as an 
-Appellate Court; ‘Will not ge into questions of, fact 
and will ordinarily confine its: interference to cases 
of exceptional: circumstances: op where’ there is error 
sof law, which is illegal, or so radically and’ in- 


-curably irregular, 8 in fact to; have" ccasined an 
9 ;injustice.: 


- The words EM of law" can only mean an error in 


KM 


the procedure . adbpted in the trial: of-.the case and 


‘not’ am error abou? the ifterpretation er application 
10f the law applicable tò the :case: N RAMOHAND `w. 


Cm-L. J. 405 - .169 

————L— $s. 476. See. Ornan Pnoorpunn- Cops, 
1898, s. 156 

—— sS, 476. : See 

1898, s. 195 (1) ` 


Cerrar. PROCEDURE ` Còrr, 
: 882 





-by Court, necessity of. 


‘There is nothing in law to prevent the trial of an | 


abettor of an offence committed -by -a° party to a 
"proceeding in: Court ‘without a complaint by .the 
Code concerned under s. 476, (minal Pfoócedure 
ode. 

` 787; 30 Cr. L. J. 485; 10 Lah. 442;, 30 P. LES . 
529 

8. 476— Order filing complaint based “on 


conviction, whether mecessary. 

Before a Court ‘is justified in making an order 
` under s. 476 of the ‘Code: of Criminal Procedure it 
“ought to have before-it direct. evidence ‘fixing the 
offence’ upon -the person whom it is sought to’ charge; 
it isnot sufficient that the evidence in the earlier 
case may induce some kind of suspicion about his 
i guilt; N ADKIBAL v. PARBATIBAT, 20 Cr. E J. A07. 174 


iling of cómphiint, legality of. 
. In‘ an-appeal under. s. 476-B; Criminal rocedure 
Code, the Appellate Court cannot remand .the case 
‘directing the trial Court to file the complaint but ‘must 


file the complaint itself. C Manrk AHAMED' CHOWDHURY, , - 
- v. JOGESH “CHANDRA Roy, 55 C: 1277; A. I. R.1929 Cal. 
786 . 


195 
488— Maintenance * Order—Disconti- 
nuance %f order, grounds Jor Single. act 


Before an order passed ‘under s. 488 of the 


a 


~ CHAUTMAL, 11 N. L.J. 242; A. I. RR. 1929 Nag. 87;.30 , © 
- 481” 


Js. 476 —Abetinent of offence committed by ` 
party’ to "proceedings —Trial of abettor-—Complaint J 


L FAKIR SINGH v. EMPEROR; A. L.R.-1928 Lah, - 


u suspicion, propriety - of —Regsonable probability of 
y S: 436—Order directing. further | inquiry— - 


———'s. 476-B—Remand by Appellate Court for ` 


of ft 


Ctiminab Procedure Code infavour of' a wife can - 
be disturbedséhe applicant, has to satisfy the Court 


` that his wife has, under sub-s. 5 of the section, ‘be-- 
oe _dRentitled to the continuangs, of ‘the: _allow- : 


wil not entitle the husband fo discontinue “a mhain- 


` tenance allowance.already fixed by the 'Oourt'under | 


8.488, priminal Procedure Code: N` Gorarbxo, QD. RATNI, 

239 Cr.” L . 9,403; A."I R." 1929 Nag: SR, 164 

s————C $8. 488,530, 53 

Proceedings held. in we hg. Diss Pinay of 
orders : 

e. e 


E ‘solitary act of idultery on the pärt of ‘the vite x 


—Order for maintenance. ` 


. * = egn Phe: +e ^ i 
SUM Irücadui uci 


$ “soft bondi: 
“During “the. investigation: ' of “a 
"burglary thé Police seized ‘four’ bullock which were $ 


i oia beén: trangferred by agnib- Divisional , 


WOE! i15) 


Cee OHO 


i 








eni bs nglagar wo 'i$"otherwise ‘cor ika 


'"to'pass.sueh an‘orderwould not‘be vitiáted: by'the mere 


‘fact ‘that the procéedings “were hal in a wrong” Dis- 
"&tict. JO SITA RAN KotwAR v. SUKA "KALWARIN, 49'C. 
3. Ji 305; ^I: R°1929 ‘Cal. 336730 Cr: LS. 535 26 
fv æ. ; 7602 
ien > ss: 514; ! $16: A Tiécidioii t bond?! to 
Rp PE ‘property’ lefore Court Proper ty n "póssés- 

£i Sion eof: obligo® tinder’ bond executed before *Pélice- 

Failure to produce bond. before’ 












' fépórted " ‘cage “Ot 


handed over to ‘one’ S. S. asa 'supurdar on"his' exe- 
outing a` bond ündertaking ti! *broduée them” on 


: demand: before “ai Court or. the Police aid’ on ‘ defiiult 2 


the " Magistrare directed ‘him “to ‘dante E D 
to produce the, bullocks-' when lie: may. be 'calléd 


^ipom"to ‘doso ‘and’ in default’ to ‘pay’ Rs. 1,000. 


This bond ` was acceptéd'by thé Magistrate atid^S. S. “wits 
idirécted ‘to produce: bullocks- or æ particular ' date. 
"He. failed- “to ‘comply ^ "with * ‘the ‘order’ 
éupoa theibond was: ‘forfeited ‘to, the“ extént “of 


Rs. 100. It was contended on his’ behalf that , as ‘it 
-was not àlbond uwńdér' the Oriminal ‘Procedure: ‘Goda it 
‘could nots be ‘forfeited: 

-i Held, that thè) bond: must’ be éonsidered’ tò Have’béen 
executed undgr's::816-A; Oriminal- Procedure" Qodé, 4 
^ 514^ of the* "Oode: L 
7; A r È. 


{and ‘could tbe forfeited tindér's. 
“SANGARA ee EMPEROR, 30 'Or 
1929 Lah. oe : 





"powers. 


In.-the-.case EN an: Wa he rial; oan 


‘the. Sessions. Judge-or District , Magistrate: as à: Court 
OR Revision -has-power. ‘under s. 520,Griminal -Proce- 
"dure .Code, to interfere with. ar order of ;the-trial 

assed under , : sof the: Code, 
int the -disposal of the BIA in respect.of 
which ‘offence was committed ; and in the case of. a 
‘conviction by « First Olass Magistrate. ihe. District 
‘Magistrate has, in the absence of-"an appeal tó ‘the 


.Sessidys: Court; power to interfere with an’order’y pass- 


of the Oode m ‘flee © trial 
SCourt.? RU “PS ‘Ha ‘9. Kb Po Sarin, AT R 1929 
“Rang: 97; 20 Or. L. J. 540; "DR. 349v "pese Site ' 901 


A. "S26 -Magistrates and Adogpatt quondgn 
“elass-f ellows— Transfer. : 
"Thé mere fact.that the : trying- Magistrate : “wasa 

ae tee at-a., -distant - time; of the complainant 

_Tesp@ndent - or an-Advocate-in the- ense; i$:no ground 

for transferring the case from him. fẹ, GOKUL PRASAD 

Iv. “EMPEROR, 30 Cr. L. J. 522; (1929) A. Ti; dy. p.616: 641 


ed, under- 8. 517, 


c e :s. 5 
First Class —Süeh Magistrate ' transfer ring. Case’ tê 


i “Third ‘Glass ‘Magistrate—Tr ial'- of casé by hid c 


Olas’ Magistrate; legality of: "— ' | 
: Where a Magistrate’ of hé "First Claas: to. whom à 


-‘yratesin’ Histhro; erroneously bnt: bond*fidé belisvips 
Xhat-hf has power to 3o sa, transfers that! case to a 


| C" S P 


` . . 
7 . 7 MES . . a | 
e E . e. 


DENDA AKAN mE, 


OsurtForféiture © : 


“where- . 





(f)--Casé transferred to : ‘Magistrats, Es 


gid- 


96 
“i ° 
Criminal Procedure Godd isi DE fsnirip 


Magistrate, of thé Phird Claas, s. 529-7), 1ro- 
"ééduré Code; applids ‘and: ‘the trial ‘of Tio odsó hatch ° 
Third Class Magistrate’ is” not An validated B pang 

HAAN ALI v. EMPEROR; | 30 Bom. L: R: 653; wE R 
"x928 Boii.'280; 30. Or. Te .4072 "7. 1899 










Cops, 1898, s. 488 ^ 
5537, | “See. Paix, Cons; 1860, [JE 
ILC. se 5:37 --Orflgsion ' 16: take: swe 
“from ‘complatnant—Mere’ irregularity. DM 
£ Omission, to take 'a'swórn | ‘statement: fron tlie gom- 
"plsiniit is not' an illegality but only ane itregtlarity. 
"M^ Inte MOLATAPBA GOURDAN, '28"L' Wl" 621755 ML 
T715 ANTAR. 1928! Mba, 1235; 30 Cr 4 A. 1327 ; Sear 
19 E 
2 8: 539% Local dispéchon, üetisior! based en, 
€ palit’ of 
7 Where E] ‘Magistrate "makes ‘a “local enquiry ` “and. 
uüses'that//nótfor the purpose "of "understanding, the 
levitlence but for the purpose of obtaining informá- 


[foun age 5830, 5317 EL Caiman “Poden 


pond 


PT. 





u 


. tion which'does not» appear from-the évidence: ofthe 


«witnesses, , he: : goes "beyond : the, powers "which" are 
-granted to him :by.the Code of, Griminal! Procedure 
‘and the whole trial becomes vitiated., Pat. Hair Mogan 
-Brswas- V: EMPEROR, 30 Cr, L. J..491 . -556 
- §,-561-A.- See. Govax urs: ot: LS PEA 


ded 





` 1919, 88. 124, 127; 128. .. 
——— 5.562: See PENAL dons, i860, Bo LA Ww 





ET 
30 Or. Lid. MAN m 
= VAIO Ming di dr pu sentence 
ib beén undergone; ` : 
‘A conviction may bé'set: "aide: evei at Wie 
fas berved out His” ‘sentence. A Pisis v, 
"T929 AI 267 E T! 
kak kani; dentification tests, válue DAR 
* Identification’ tests of' aóediséd- d de lio 
y rule quite sufficient to` form the’ basis of; a 
‘viction; though they may,” perhaps, add; “some, weight 
‘to othéreevidénce’ against the ‘accused. 'S^ Rauzan” 
Fipan aD Or: LJ. ia AL R "1920 Sin 109^ 


























; JS 2 
idis “Métive, huy "of: Piisi” proves 
A VS inicr et Sie several lice efit 





- - ieee Praia gig: pon aei Vo 
<" Gognisance ‘of, in revision." ae 

“Pacts which Happened’ after the’ diet. xt a duy 
'cahnot* be; utilised: for’. inducing the. High’ Court: 
‘alter, or ‘reduce, tlie . sentence “passed * ‘by... the ilad 
‘Court. Ç, INTA#MANDAL 4). Kang. A. gk. :1929 "Cal. 
182: 32:07 W., N. 117; 30 Cr. L.J. 522 





Trial by Nen teen of atc ‘Jood . 


PL 
* 946 
Criminal trial~concld;- 


long ` after alleged | dacoity—Recent ^ possession, 

. meaning df—Leaving it to Jury todecide whether 
. possession was recent—Misdirection. . 

The question of recent possession of a stolen 


article depends not only onlapse of time but upon 


à 


the nafure- of. the property and the concomitent - 


circumstances ofeach particular case. ` 
Where , an ‘accused person .was found to be in 
e possession of goods alleged to have been obtained 
$y dacoity after a lapse of 14 months from the 
date of the dacoity and the Judge, in his charge 
to the Jury, left it to the Jury to decide whether 
possession was so recent asto raise a presumption 
that they were received with the knowledge that 
they were stolen property : 

Held, that the Judge should not have left the 
‘question to the Jury but should have said ther® 
was. no evidence of recent possession N Imre 
Morau VEERA VELAN, 30 Or. L. J. 542; (1929) M. ps 
517 f | 


Cross-examination, object of—Penal Code” (Act 
XLV of 1860), s. 8,—Insamity as defence: to 
criminal action—Kind of insanity required to ‘be 
proved—Uncontrollable impulse with possession of 
reasoning powers—Burden of proof—Mode of proof 

| —Premeditation, design and attempt to evade 
arrest, inference from—Motive, necessity of 
establishing—Inference of insanity from want of 
motive—Mild insanity as extenuating circumstance. 
It is for the Jury to determine whether the 
risoner, when he committed the offence with which ' 

e stood charged, was incapable of distinguishing 

right from wrong or under the influence of any 

delusion which rendered his mind at the moment 
insensible of the nature of the act he was about to 
commit— since in that case he would not be legally 
responsible for his conduct. On the other ‘hand, 


por thé.Jury should be ‘of opinion that when . 


e committed the offence he "was capable of dis- 
tinguishing right from wrong: and not under the 
influence of such a delusion as disabled him from 
discerning that he was doinga wrong act.or one 
contrary to law, he would be amenable and held, 
guilty in the eyeof the law. In other words, to 
‘establish a defence on the ground of insanity it 
must be clearly proved’ that at the time of com- 
mitting the act, the party accused was lgbouring 
under such adefect of reason from disease of the 
mind as not to know the nature and quality: of the 
‘ict he was doing, or if herlid know it, that he did not 
gov that what he was doing was wrong If the accus- 
ed was conscious that the act wafone which he ought 
not to do and if that act was at the same time 
contrary to the law of the land, he is pwnishable. The 
estandard to be applied is whether according to the ordi- 

* nary stangird adopted by reasonable men the act was 
right or wrong. e : 26, 

Any disease which so disturbs the mind that you 
cannot think calmly and rafionally of all the differ- 
ent reasofis to which we refer in considering the 
‘rightness or wrongness of an action, any disease 
which so disttrbs the mind that you cannot per- 
form that duty with some moderate -degree of 
calmpess and reason fhay be fairly said to prevent 
A man from knowing that what he did was. wrong. 

e The onus of proof where the plea of insanity is 
taken $n behalf of the accused lies on him .and it 
must be proved affirmatively that the accused was 


insane at the tim@ when he committed the actin 


question, i e. 


I $ : R 0c 
e ; 


INDIAN. GASES 


"(1029 


e. e e . m . 
Cross-Examinatlon—coneld: s 
.'Uncontrollable impulse co-existing with the full 
‘possession of the reasoning powers is no defence in 
law, nor is moral insanity, 4. e., existfnce of delu-' 
sions which indicate a defect of sanity such as will 
relieve a person from criminal responsibility, any 
defence in-law. It is not ‘mere eccentricity or' 
-singularity of manner that will suffice to establish 
.the plea of insanity; it must* be shown that the 
prisoner ha& no competent use of his understanding 
so as to know thathe was doing a Wrong thing in 


, the particular act in question. 


If there ‘is evidence of prerfieditation and design 
or evidence that the prisoner after the act in ques? 
tion tried to resist arrest, the plea of insanity may 
be negatived. A prisoner trying to resist arrest 
after he had commitjed the act in question shows 
that he is well aware that he has committed an act 
which in law is crimina]. » . 

It isa mistake to suppose that in orderto satisfy 
a Jury that the plea of insanity is well-founded, 
scientific evidence must be adduced. If the existence 
of facts is such as to indicate an unsound state of 
mind? that is quite sufficient. . 

The object of cross-examination is not to produce 
startling effects but to elicit facts which will support 
the theory intended to be put forward. If the facts 
are clearly on record, the skilful cross-examiner 
knows when not to make an unskilful use of the right 
of cross-examination. 

When the commission of offence is clearly es- 
tablished the absence of motive is immaterigl. If the 
facts are not clear motive may explaig what other- 
"wise would be difficult of explanation. "T 
': The want of motive.for the commidion of a crime 
'and its being committed under circumstances which 
‘render detection inevitable are, ng doubt important 
points to be taken into consideration coupled with the 
‘other evidence on record on the question of insanity. . 
But the fact that: & horriblee murder ‘has been 
'eommitted: with no appstrent motive does not lead to 
the. inference that the perpetrator ofthe: deed must 
have been mad at the time. : i 

Insanity ‘which is not sufficient to’ operate as 
ground for exemption from criminal liability for the 
offence committed may bea sufficient cause for not 
inflicting the extreme penalty of death for the offence 
of murder. C BAZLAR RAHAMAN v Emperor, 48 O L, 
J. 307, 33 O. W. N.136; A. I. R. 1929 Oal. 1; 30 Or. 
L. J. 494 " d 561 


e 
.Custom-—Allenation—Ancestral property—Gift “in 
. favour. of daughters—Awans of Talagang Tahsil, 

Distnict Attock. x 

A sonless Awan of the Talagange Tahsil ofthe 
‘Attock District has an unrestricted power of aliena- 
‘tion of ancestral land in favour of hisedaughter. L 
-Monauual Kgan v Fator Kuaw, 30 P.L R. 238° 864 
———— — Necessity—Purchase of wife by 
‘e Young bachelor— Application of money. 

Purchase of a wife by a bachelor 30 years _old is 
a valid nécessity under the Customary Law*of tlie 
Punjab so as t@Sustify sale of ancestral property. 

It ig not, the-look ont of the vendee to see that 
the money taken from him was Sspent for the 
epurpose for which. it was taken and sd long.as it! 
is proved that a.representation was made to him 
that®that money was required fora purposes which 
amounts to legal necessity and he satisfied himself 
shathat necegsity exjsted, he is entitled tô claim that 





the fale hẹ upheld. L PrgU v. Difa Raw, #10 Lah, L. * 
ge 560; 30 P. L. R. 26; A. I, FQ1920 Lah,-377 © 472 
: A : i 
e = 2 . et 
. e . 


Vol, 115) 


Custom—coneld. 


+ Allenation — Necessity.— Second marriages 
whether neeessity—Application of money—Entire 
property under mortgage—Sale of moiety to redeem 
other moiety—Good management, act of. 

Second marriage where there is no male issue 
from the first wife is a valid necessity justifying 
alienation of Ancestral property by a male holder 
* under the Customary Law of the Punjab *The vendee 
in such a caseeis pot bound to see to the application 
of the “noney or to insist upon the evidence being 
produced before him as to betrothal or negotiations 
for the contemplated marriage having actually taken 
place. e è 

When the entire property of a person governed 
by Cestomary Law is under mortgage and he isnot 
possessed ofany other means ôf fivelihood, the sale 
.ofa moiety of ethe property which enables him to 
get back the rest of the property free from in- 
cumbrance ,is an aot of good*management*and is 
permissible. L BEHARI v. WDE Gian, 10 Lah. L. Ji 
522; A.J. R. 1929 Lah, 373 466 


————  Gift—Reversion to donor's heirs. x 

Gifted property reverts to the donor's reversioners 
only in those cases in which the donee's direct de- 
scendants, male as well as female, die out. L ARuRA 
v. Faren BIBI, 30 P. L. R. 22; Li Lah: L. J. 60 421 
— Self-acquired property—Liability of such 

property inthe hands of legal representative in 

execution of decree. 

The self-acquired property of a person against 
whose estate g decree is being executed is liable to 
attachment and sale in satisfaction of the decree 
in the lands of his legal representative. -L RAGHBIR 
SINGH v. PAT Ram-GanGa RAM, 10 Lah, 1. J. 543; 30 
P. L. R.-29; A. I. R. 1929 Lah. 181 . 458 
Damages. See Contract Aor, 1872, s. 73 153 


* Decree—Attempt by party to nullify decree. 

Where a person is a party to a decree and is 
bound by its terms, he camnot be allowed to actin a 
jnanner 80 as to nullify or evade the terms of that 
decree. O ADITYA Prasap v. JaapisH Prasan, 5 O. W. 
N. 873; A. I. R. 1929 Oudh 26; 4 Luck. 93 - 105 
: for mesne profits, against several defendants 








. —Jointliability ofall. See Orvi, PRookpumE CODE, 
1904, s. 2 . 591 
Deeds—Zxecution of deed by pardanashin—Independ- 


nt advice, proof of. ° 1 

n the caseeof deeds executed by pardanashin 
ladies $t is not essential in all cases to prove that 
ihe exgcutant had independent advice before she 
executed the deed. A HABIB BakH8H- v. AMINA BIBI, 
A. IR. 1929 All. 312 i 129 


Defamation—Faise complaint to Magistrate and 
report to Police, how far privileged—Libet actionable 
per se—No evidence of actual dam&ge—Power “of 

-Court to award substantial damages. Ie 
Itis settled law that défamatory statements con- 

taine@, in a complaint addressed to ae Magistrate 

cannot form the basis of a suit fr damages in a 

Civil Court, though the extent of the privilege which. 

may be claimed by the accused person infa Criminal 

Court is necessarily confined in this country to the 

limits impdsed by the Oriminal -Law. = 
‘Reports made to a Police Officer are not judicial 

proceedings and imputations contained therein may 
be ‘privileged if there was an occasion of, privglegg, 
but they gra pot absolutely privilegtd. e cs 

. Ifthg defendant pleads privilege with Sespect to 

jmputations in a Polo report, ‘the opus lies upan 

" e 
. : e 

ptt 5. 
. * . . * e. 


. ^ e. 1 


GENERAL INDEX. l 47 


Defamation—coneld. ae Ecos Gabe 


him to prove the affirmative and if.heẹ succeeds in 
proving privilege, onus of proving actual malice is * 
then cast upon the plaintiff. But if the defendant 
failseto prove that he made the statement on a 
privileged occdsion honestly the plaintiff is not 
called upon to prove actual malice. PS noes 
Where the publication of a libel or slander.is 
actionable per se the Court is not obliged to award 
nominal damages only though the plaintiff does note 
offer any evidence of actual. damage. te 
When the defendant, maliciously and with a view 
to put the plaintiff in trouble cliarged him with: the 
commission of serious crimes such as dacoity ex 
tortion and arson, and the trial Court awarded 
Rs. 400 as damages, even though there was no proof 
ef any actual damage to the plaintiff : í 
` Held, that the award of damages was neither’ im- 
proper nor extravagant. A MOHAMMAD SAMIULLAH Kuan 
v. Bisuu Natu, 26 A.L. J. 760; A. I. R. 1928 All. PN 
e k 


Imputation of, dishonesty to tradesman, 
whether actionable per se—Pleader making irrelevant 
defamatory remark during examination —Privilege—, 
Absence of malice, effect of. 
An imputation of dishonesty 

actionable per se, 

Malicious intent oran intent 
putation of a particular person 
ingredients of actionable slander. 

A Pleader cannot claim privilege in respect of a 
defamatory statement made by him ifit is not made 
infurtherance ofthe interests ofhis client inthe case, . 
orin the discharge of his professional duty towards 
his client. A RAHIM Baxusu v BAOHOHA Lar, A I. Ry. 
3929 All. 214; (1929) A. L. J. 303; 51 A. 509 458 


Demand drafts—Stamp duty. See Sramp Acty 
: 1899, s. 2 (2) os 177. 
Divorce-—Dissolution of marriage—Indian domicile, 

necessity of—Divorce (Amendment) Act (XXV of 

1926), 8. 2 

Indian Courts have no power to dissolve marriages 
of persons who are not domiciled and resident in, 
India at the time of bringing the petition. L J. W. 
Pyatr v. Mrs. M. G. Pvarr, 30 P. . L. R. 272; A, I. R. 
1929 Lah. 555 851 


Divorce Act (IV 011869), ss. 2, 17, as amended. 
- by Divorce (Amendment) Act (XXV of 1026)— 
* Domicile—Change of dopicile—Burdgn of proof-w' 

Mere expression of intention to change, effect of— 
` Entering Army sew ce, effect of. .. 

The domicileof origin must prevail until the party 
has not only gcquired another, but has. manifested 
and carried into execution an intention of abandonin 
his former domicile and acquiring andtheras his sole, 
domicile. ^ oA 
‘The’ mere expression of intention to acquire a 
new domicile is not enaugh to rove that. a new, 
domicile of choice has been acquired in sÜbstitution 
of the domicile of origin. There must in addition 
be such conduct on the part of the person claiming 
to.haye acquired the new domicileas ‘to leave the 
Court’ in no doubt asto the.reality.and irrevocable 
Gharacter of his expressed intention. , ` . 

A British subject does not by mérely enterin 
into the British army abandon his domicile,and its 
remaining in the army is no evidende of an inten- 
tion to abandon the domicile which he had at the 
time when he entered it, "26 : 
_ A District Court befofe. which a petition fog . 





to a tradesman is 


to damage the re- 
is not one of the . 


e@ 
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dissolution et marriage under ‘the Divorce Act is 
presented must first satisfy itself,' before: hearing the 
petition, that the parties are in fact domiciled in 
British India. E MURPHY v. Mourruy, 10 Lah. 607 : 849 


SS. `}, 10, scope of—Grounds of divorce 
Em, and Colonial Dworce (Jurisdiction) . Act, 
1936, (16 -& 1? Geo., Y, Ch. 40), ss: 4, 3— Parties 

e domiciled, in England, but resident in India—Divowe 
by Indian Courts, validity of —Adultery- as «ole. 
-. ground for. divorce, e 

< Bo far as decrees: granted by Indian Courts for dis: 

Solution of marriage, the parties to “whith are 

domiciled in England. or Scotland .are concerned, 

they are for.all purposes to be regarded as valid. 

Section 7, Divorce Act, cannot be.read as interz 
fering with or extending the grounds for dissolu- 
tion of marriage as ‘set -forth in s, .10 of 
the Act. ‘The section is concerned with matters of 
procedure and notof substantive law. 

The whole scheme of the Indian and, Coltnial 
Divorce Jurisdiction Act is to assimilate the law ‘in 
India with that of England. Therefore, the con- 
clusion is irresistable that the words in proviso (a) 
of s.1(1).of the Act are intended to mean that the 
grounds ‘on which a’ decree’ for the dissolution’ of 
marriage of a British subject domiciled in England: 
may be granted by a High Court in ‘India ‘shall be 
' those on which süchra decree might be granted by 
the Divorce Court in England.according to thelaw 
for the time being in ‘force in England, i. e., at the 
present time ‘according ‘to the law ‘laid ‘down ‘in! 
8; 176, Supreme, Court’ of Judicature - ‘(Consolidation) 
Act, 1925; Therefore, it would be sufficient-for ‘á 
wife petitioner domiciled in ‘England to: establish: to 
the Satisfaction of the Court in India the - adultéry 
ofther husband. C BARNARD .;v.. PARIERD ` Ay LR; 
1928 Cal. 870; 32 O. W. N. 742; 56 C. 89 , 572 


——— 8, 10— Decree for jüdicial ' separatim 

“Subsequent application: on same facts for dissolution 
of marriage, competency of. 

A party who has obtained ‘a 'decreó for “judicial 
Separation upon grounds of cruelty and adultèr} can- 
not, onthe same facts without’ alleging any new 
matrimonial -offence ‘subsequent ‘to the - decree- for 
judicial separation, present a new petition before the 
same Court fora dissolution. of the marriege. : © 
OorLINs v. CoLLINS, A. I. R. 1928 Oal: 806; 32 GC. W. N. 
932: 56 C. oe - 599 
—— 9 8. 17^ Ste Drvonob Act, 1869, 8. 849 
Divorce (amenarienty Act ev of 1926), See 

‘Divorox’Act, 1869, s. 2.. 849 

S. 2. See Divorce 851 


e»omicile—GOhagge oé domicile Burden of proof See 
e: Divorcg Act, 1869, s. 2 e 849: 
Easement. See TRANSFER er. PROPERTY AoT, 1882; 
8.54 | : 145 
-Assertion of acts of ownership— Acquisition 
of easerhent—Animus. 
: Where a man exercises acts of ownership he can- 
not have the &nimus necessary for acquiring an 
easement by the doing of those acts 'M SECBETARY 








or STATE FOR INDIA v. KGTHALANATHA Swami TEMPLE, 
(1928) M. W. N. 581; A. I. R-1928 Mad.’ 1178; 29, 
W.185;52 M. 25:56 M. L. J. 24% + 49 


i» Grant of right of way—Subsequent acquisition 
of other means of access—Termination cof grant ` 


` The grant *of-a right of way over another’ s“ land’ 


which is not under the terms of the grant liniited 
e (o'sueh time ‘as’ ‘there’ is ‘absolute nges fo 
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Easement—coneld. S4 Lak ING 
using the right`of-way. does not,.terminate merely 


because the- absolute necessity; for -the enjoyment: of ' 


the right over the grantor's land ceases on account of 
acquisition by the grantee of. other means. of access. 
Qi Hinazng.v. Suras BALI, A. I. Re 1929-Oudh 351 303 


z Quasi easement—Flow of water—Nedefined: 

‘channel—Q pparent, easement. ° ' 

A’ quasi easement is a convenience to which an’ 
owner subjects one part of his property for thy bene- 
fit of another. Whenever sucli parts are separated by, 
grant or, devise on the part of the owner of what “1 d& 
called the quasi dominant heritage, the Gonveniénce? 
in the absence ofa stipulation io the contrary, is- 
taken ` as an easement’ by the grantee’ or devisee eg 

It is not necessary for an éasement to flow, of Water. 
to be “apparent "that some drain or outlet should: 


be. visible on the dominant or servient tenement. SEU 


CHANDA} v. Bara Pangnap, à. I. R. 1928 Lih. 497 
* 758 


Easements Act (V ef1882), ss. 8, '15—Easement: ` 


ccess for particular pur pose—-Old way blocked: 
ong mew way opexed—JInterruption of easemeni— 

‘Mer e user—Presumption—Permanent tenurechotde 
" - — Right to create easement. 

An easement which is nota specific right of way, 
limited to à. particular track. buf a: mere: right; of 
transit: through a strip. of land, fora; particular 
purpose is not, interrupted by: the fact that. the. par- 
ticular path left by the owner of the .servient 
tenement is blocked and another pathis opened. 
‘In ‘India mere long user does not give.rise to'g 
presumption that:such user is of rightas in England 
and whether or not long user creates the presumption: 
that: its beginning. was, founded on a: claim of right 
will -depend upon the locality, the customs, .of. the 
people, and ‘it may be, the relationship between the 


respective. owners - of, the , dominant, and gervient g 


tenements, 

` Qbiter. permanent temhire-holdeks. cah create and. 
acquire easements, Pat NAsIRUDDIN Y., , DEOKALI, ALT. 
R. 1929 Pat. 124. ^ g 4 


Ejusdem generls—Applicability of the. tule. 
Cues Act, 1870, 88. 4, 5,.6 .- 

Election dispute. See MADRAS LocAL BOARDS AoT, 
-1920, s. 35 .59 

Eleciions. 
.8. 65 (2) 


“Sea 
185 


See Mabnas. Orry MUNICIPAL *Act, B13 
a 84 
Suit to déclare “statis - -as veter , maintafn- 
ability of. See Specirto RELIEF ACT, 1877, ;8. 49 262 
English decisions, value of. : 
- Englésh :cases-are not necessarily, good: guies. for 





the: decision of mortgage suits in the dndian Courts, - 


for. the Indian cases are governed by the Transfer, of 
Property ct and the Indian Courts lemow: nothing 
ofthe refinements between the legal, estate and the 
equitable estate Which form the basis ‘of all such, 
decisions . in the Cours of ‘Chancery. R E. a. 
Ch Ae P. JOSEPH, 6 R: Er ' A. I. R. 1929 Rang, 
Equity of redéfhiption, whether careble of adverse 
. possession, See HINDU Law 279 


Estates Partition Act (V of 189%), s. 81. ee 
BENGAL Tenancy Act, 1885, s. 30 ` 
Estoppel. See BENGAL-TENANCY Act, 1885, s. 50- 25 





‘e PRe-EMPZION : 113 

—— Grosg-deer ees*- Pleading $ set off Against decree, 
'aphethér amounts to ageeptance, of ;deereg .. 
“precludés'appealy  , 7. e MIEL) p 


against setting up one's own fraud. . See - 


Yol; 115 j 


` Estoppel—egnold, : ey see 


An-involuntary.act done by a-person,;in pursuance 
ofan order of the;Court should not operate as an: es- 
toppel against him and prevent him from enforcing, 
the remedy given to him by law. ., - | NP 

Where there were.¢ross-decrees and in an applica-, 
tion for execution of his decree. by one o? the parties 
apainstethe ofher the latter claimed -a set. off in. 
respect. of, tha amount due ‘to him under his decree, 
and the set off was,alloved by the Court-:, 60 ^. ; 
ê Held, that the latter party.was ‘not . precluded from 
appealing from theedecree passed against him merely. 
becauge hé had claimed a. set off. against that decree., 
L Iguan, Das TIJHARAM,CHAND v. Byte , LAL-DURGA Das, 
À.l.R.1929Lah.42; 4. . 4 |, 2 67. 
'—— — — Estoppel against Statute. See AGRA PRE- 
.'EMPHON Act, 1922, s, 4(40) e |... e 642 
-—j,—,Qutstion of law. , See; BOMBAY Rent (War. 
_ Restrictions) ÁOT,.1918,; as AMENDED.BY AOT, 1923, 
"B: 2,(b) (2) ned SO NN ER 316 
Evidence--Endorsement. -by- <. Sub-Registrar . of, 

admission of execution, evidentiary value of 
"'A'"Ogurt mày presume that: the facts stated in 
the endorsement made by à Sub-Registrar on the 
occasion of the ‘registration of a ‘deed that the -con- 
fents of thé deed ‘were'fully read óver'and explain- 
ed to the 'exeGutant and that the latter“ adinitted 
fhe’ execution’ ^of''.the dame, “are true. A HABIB 
BaKHSH V4AMINA ‘Brst}-A. I. R. 1929 All. 312 © 7129 


Evidence Act (1: of 1872), ss.:24, 25,26, 27, 





. «:89.9-Confession' by accused to Police or. while in 


e` Police custody—Discovery , im, consequence of conz 
*. fession—Confession; extent of, admissibility of— 
i, Limitations on“ admissibility of such. confession— 
v. ‘Facts discovered’, meaning of— Test of admissibility 


t2 —Admissibility : of confession’, as .-explanatery 


- statement— Principle. admitting confession.: to 
Police when discovery ts made—Information and 
statement, distinction , between —Information -- and 
. fact, of information, | distinction ., between—'F'act', 
,. meaning of—‘Distinctly relates’, meaning of.: 5. ii. 
ı „The prisoner. was'tried for the: murder of, a.. boy 
ho. was : wearing certain ornaments at the time of 
his disappearance, but:.the , ornaments ' were.. not 
found.on Lis corpse when it ‘was..recovered from a 
wejl: : At!the trial the .Sub-Ingpector -of. Police 
deposed to theefact that in consequence of informa- 
tioÀ received: from>the prisoner:.he had ‘recovered 
from ope Allah Din silver karas which. the.boy was 
wearing when he was last seen’ alive: The. witness 
was then asked fo. disclose’ the-information. com- 
municated. to him by the ‘prisoner which caused.thé 
discovery of the fact:deposed to:by him. , He stated 
that.the Prisoner had, éuring the: investigation, made 
the following statement: “I bad. removed the karas; 
had: . pushed the "hoy. int# the well'and' had pledged 
the karas with Allah Din": . . ^. inga .. 
st Heli, by the Full. Bench .(Fforde. and Jai Lal; JJ., 
dissenting), that the st&tement thab bhe accused had 
pledged with Allah Din the karas subsequently recover- 
ediyom the latter was admissible under s 27, Evidence 
sAct, and thit the rest: of the, incriminating state-e 
ntent could not be received in evidence.  The,con- 
fessional statement that the, accused had pushed the 
boy into the well was wholly inadmissible as it related: 
to a separate m&tterand had mo connectiofi with the 
possession *ofeorndments by, Allah .Din® which “vas 
the only-fact.discovergl. Nor could. the statement 
that the prisoner ha@ removed the.-káras from ‘the 
boy: be regarded ‘ds the” imniediate:cause.of the dis- 


€i une 
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. Per Fforde and Jai, Lal, JJ.—The statement NS 
had.removed the karas and had pledged them, with, 
Allah Din" was admissible under s. 27, Evidenfe Act, 
while . the statement “had pushed the -boy into the 
well" was ‘not admissible. : . | 


. Per Shadi Lal, C..J.—The language of s. 27, e 


Evidence Act, shows, thatthe Legislature . has pre- 
scribed. two limitations in order to define the scope 
of the information provable against.the.aceused*.— (1) 
The. information must-be such as has: caused the. 
discovery of the fact: Tn other words, the fact must be 
the consequence, and the information the cause of itg 
iscovery. The information and the fact should be 
connected -with each other as eause and effect. (2) 
The, information must “relate distinctly" to the fact 
discovered, that is to.say, the. information must be 
clearly connected with the fact. These conditions 
when® combined lead to the conclusion that only that 
portion of the information is provable which is the 
immediate or proximate cause: of the . discovery of 
the fact ‘Anything, which isnot connected, with the 
fact as its cause oris connected with it, not as its 
immediate;or direct cause but as its remote cause, 
does not come within the ambit -of. the section and 
should be excluded.. e . : AEN - 
: The..consensus of judicial opinion is in favour of 
the view that the section: allows only. so much of the 
information as. leads: directly and .immediately to 
the discovery. of a fact and the portion of the 
information which; merely, explains the. material 
thing discovered cannot be proyed. .. ; .- i 


-The'admissibility or otherwise of the, information 
must depend upon itè -intrinsic character and: not 
upon the manner in which the sentence , conveying 
the information is.framed by the Police, Officer or 
the prisoner.. .In; determining the extent of the 
statement which should: be provable onthe ground 
of its being the proximate-cause of'the discovery, 
the Courts ‘must.have regard not to the’ composition 
of the sentences in which the statement is: couched 
but to its substance. . ' ER i ` 
~ The. phrase . fact. discovered’ as ‚used in s. 27, 
Evidence Act,. refers‘ to a material and. not to & 
mental fact. ite, Foe j "M iether 
< „Section: 39 of the Evidence Act cannot be invoked for 
the purpose of letting ina confession.in respect of, 
which the bar created by.ss 24, 25 anti 96, Evidence 
Act; has not beén reméved by.s 27, Evidence Act. dt 
was never : intended ‘that a matter which has been 
expressly ruled out should.be allowed to come in, 
in the garb'of ån explanatory statement.: i 
It is an established rule off In@ian Law that ® 
every onfession must be rejected which kas been 
improperly obtained or. Has been made by an accused 
person to a. Police Officer or whilet he is in custody 
of. a. Police Officer If, circumstances, *however, 
appear: which ‘rebut the presumption of its being 
false and demonstrate its truth, the confession should 
be allowed. When, in consequence of: ‘information 
furnislfed: by the -accused, ‘a fact is discovered; then 
the discovery of that fact. supplies a guarantee 
of. the truth of the information which may amount 
to a .confession and the confession in so far as i$ 
is. confirmed by the discovery should be , deefhed- to 
be true.. . - Potes : : 
. Per.F forde, J.—Section 27, Evfdence “Act, enacts 
the well-known rule .of: evidence that "where some 
incriminating object.has been found as the result 
of a:confession: made: by an accused -person which 
would nop: otherwise be, permitted td. be-provad, go 
6 e. 
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much of that’ confession -as has led to the in- 
crimingting thing being found may be proved 
against the accused. . 
' Before a confessional statement made by a person 
accused of an offence who is in the custody of a 
Policé Officer may be proved’ against him,’ tavo 
conditions must be observed, firstly, that some incrimi- 
Hating thing be : proved to have been found as 
the direct result of the information supplied by the 
accused and, secondly, it must be confined*to that 
portion which refers exclusively to the thing found. 
In other words, when an incriminating object is 
proved to have been found as the result of ig 
formation- given by a person accused of any offence 
in the custody of a Police Officer that portion. of 
the information which has led to the object being 
Sound may ‘be proved provided it refers clearly to 
that object, even though the information pr8vable 
is self-incriminating. = : 
The words: "so much of the information as 
relates to the fact discovered" are intended to restrict 
the information to matters which bear on the 
object found, the’ information. leading to the dis- 
covery -being necessarily more. comprehensive than 
fhe part which refers only to the object found. ; 
The words’ "thereby discovered" which refer to 
the information in consequence of which the in- 
criminating fact hasbeen discovered do not limit 
the information which may be.proved to somuch 
as would have enabled the Police to find the in- 
criminating object. De ‘ 


Usually what sets the Police in motion and leads 
to the discovery of'property is.the statement by the 
aceused that he had hidden in some place somé 
‘object connected with the crime. m 
` Throughout-all the authorities dealing with s. 27, 
-Evidence Act; the word: ‘statement’ is used inter. 
changeably with the word ‘information.’ : 

When & confession is in question the form in 
which itis conveyed is.obviously of great import- 
ance, if by ‘form’ is meant the words used by the 
person 4 who is, thereby incriminating himself. 
Therefore, :it is most desirable that a Court should 
ascertain, if possible, what -were the exaet words 
‘used -in order to see if they are capable of the 
eineriminating ‘construction put upon them by the 
"witness who d®poses tothe alleged confession. So 
confession is con- 


‘far as separating the, text of 
-cerned, it:must be conceded that an inadmissible 
piece of evidence cannot be included merely. because 
it happens to be mixed up with adnfissible matter 
É Per Jai Lak J.—Section 27, Evidence Act, enables 
‘the progecution to prove so much of such fnforma- 
tion, etc., and not merely "the fact of information. 
‘The word ‘information’ incIndés the contents thereof, 
that is t8 say, the details of what the accused may 
‘have stated in cases where ai statement was the 
‘medium of information while the fact of informa- 
-tion meang the ‘mere fact that information has been 

-given but.neither its. terms nor its: purport. 
-Section 27, Evidence Act, was. enacted with a 
view to'enable the prosecution to prove an other- 
wise jnadmissible confession and, therefore, provid- 
ted the conditions laid. down in that.section are 
fulfilled there is no justification for excluding the 
-confession’ And..thên to draw an inference adverse 
‘yo the accused by the déscovery made as a-+tesult of 
.the confession as if he had éneulpated himself in 
ithe terms ofthe excluded portion of the confession 
- Unger s. 27, Evidence-Act,it is.the information which 

. . 
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may be proved:and not merely the fact of discovery 
in other words, not merely the result ef such informa» 
tion. At the same- time only so much of the in- 
formation may be proved as has led to the dis- 
covery of g relevant fact and as relates distinctly 
fo such facts. Therefore, any information given by 
the accused which was a clear reference todéhe fact: 
discovered can be proved by ,the prosecution pro- 
vided the discovery was made in consequence ofit; 
When irformation is imparted by means of, a state- 
Ment, so much of the statement*can -be proved as- 
relates distinctly to fact thereby discovered » 

The- word 'fact*as used in s. 27, Evidence Act, 
does include the thin 
discovered. `- - e A 
: The words “distinctly relates" in a. 27, Evidence Act, 
are used with reference $o the fact discbvered ‘and 
not with reference to” the information. L SUKHAN v. 
Empgror, A.I. R. 1929 Lah, 344; 30 P. L. R. 197; 30 
Cr. L: J. 414; 11 Lah: L. J. 159; 10 Lah. 283 '6 


SS. 27, 30, 39—Confession relating to 

.' discovery of fact, admissibility of —Exact words 

. used by accused not known, effect of—'Information 

. ‘confession’, ‘distinctly’, ‘discovery’, meanings of—~ 
Admission of confession against co-accused. 


g or the incriminating article. 


Though the confession of an accused person can : 


be taken into consideration against a co-accused,, it 
would Ke unsafe, if not illegal, to rely on*it without 
further corroboration in material pérticulars. 
The word 
Act isnot synonymous with the word statement" but 


‘information’ in s. 27 € the Evidence ` 


connotes two things, namely, a statement or other. 


means employed for imparting kfowledge possessed 
by oné person to another, and the knowledge so 
derived by the .other person; gnd the fact that the 
accused's statement was eral would not make the state- 
ment inadmissible. teh 
` The word ‘confession’ in the said section does not 
necessarily mean a complete confession of guilt but 
obviously means and includes any incriminating 
statement. The question asto whether a statement 
is or is-not incriminating, depends both on that state- 
ment itself as well as on other facts proved aliunde. 
The word 'distinctly' in the said sectich does not 
mean ‘directly’ bat is «meant to, exclude certain 
things and to limit and confine the information 
which may be proved within definite linfits 4nd 
not necessarily to include everything whigh may 
relate to that information. ` ` 
The-word ‘discovered’ is used in the said section 
ina peculiar sense and the testis that the fact dis- 
covered must be discovered in the seese, that the 
proof of the9existence of that fact no loifger rests 
op the credibility of the accused’s statement hut 
‘rests on the credibility oféthe witnesses who depose 
to the exiagence of that fact. 
Section 27, Evidence Act, must be. constrifed, in 
any particular case as favoutably to the accused as 
‘possible fer. itis a section which makes an excep- 
iion against thes accused contrary ¢o.the general 
esections, namely, 25 and 26, Evidence Att, which are 
in hjs favour. . .* 
The fact that information was derived from -the 
accused can be proved even if the exact words used 
“by the actused are nœ known. ° T Ti 
Where an® accused person stafed:e*4'I*buried the 
Shirt, which was.my share gf the stolen. property, 
under the beri tree : A are > 
Held, that inasmuch the fgft that the shiré was-the 
accused’g share of the stolen propert? epuld mot be 
. . e . 
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said to be a fact ‘discovered’, the expression ‘which 
was my share of the*stolen property’ was not ad- 
missible in evidence under s. 27 of the Evidence 
Act, though the rest of the statement was admissible, 
L Karam Din v. EMPEROR, A. I, R. 1929 Bah. 339; 30 
Cr. L. J. 385 © , 4 


e 
———— 8. 30—‘Same offence,” meaning of— 
. Retracted confessions, admissibility of. 
* The expression ‘same offence’ in s. 30 of the 
Evidence Act mess the identical offence and does 
not mean anoffence ofthe same kind. The expres- 
sion does mot cover different offehces in the same 
ransüction by different persons. 
', The Evidence Act does not make any distinction 
between a retracted or uaretraeted confessiop. Both 
are equally admissible and, may be taken into con- 
sideration against the accused*though it may be that 
less weight would be attached to a retracted, con- 
, fession. © Gour OHANDRA Das s». EMPEROR, A. I. R 


1929 Cal. 14; 32.0. W. N. 1004; 30 Cr.L.J.475 359 
——— 5, 89, See EVIDENCE Act, 1872, s. 24 6 
———$. 39. See EvIDENOE Act, 1872, s. 27 1 
———- 5, 54. , See Pena Ooper, 1860, s. 75 483 


s. 63—Document mot produced—Admission 
of copy of copy by consent of parties, legality of. 
Even ifa document is admitted to the record by 

consent, that alone will not enable either ‘party to 
prove by tha? document anything which under the 
Evid$nee Act cannot be proved. But, ifthe parties 
*consenf that for the purposes of the case it shall be 
. treated as showing the contents of some other docu- 
ment, then, althofigh the contents of that other docu- 
ment could not be proved under the Act by the docu- 
* ment produced, it will be admissible in evidence 
even if it purports to be merely copy ofa copy. 
M Mannr NARASAYYA v. PERURI KRISHNA Murray, (1928) 
M. W.N. 796; A. I. R. 1928 Mad. 1255 509 


ss. 63, cl. (3), 91—Printed papers in High 

Court, admissibility of, as secondary evidence— 

Deposition in Court, proof of, by oral evidence of 

person present in trial. 

Where ia the trial of a suit, a printed copy of 
the deposition of a party to a former suit which 
came up to the High Oourf on sppeal was tendered 

* in.evidence as containing an admission ofthe party 
and contradicting his present case : ` 

Hel that the printed copy could be admitted as 
secondary evidence under thé second’ portion of s. 63, 
cl. (3) of the Evidence Act as a "copy compared with 
the original only if it was proved that it was com- 
payed with the origingl deposition. — ë 

The actof deposing isa physical act which can 
always be proved by agy one who has heard éhe 
statement being made, and the fact of deposing 
mighe be proved by any one who ha® seen and 
heard the witness. e m 
. Quere.— Whether the contents of the, deposition 
itself can be groved by oral evidence. ANPATRÍ 
ANAR v. SAKKARAYAPPA MUDALIAR, A.I. R.1929 Ma 

sro : 14 
d — S. 68—Document required to be attested by 

law—Mode of proof. . 

A docüntent which is required by law to be atmestegl 
cannot be , ppqved ày- merely calling: ipe scribe and 
getting the signature of the executant identified-by 
him. < * 2s o9 "D 
. Undeps.68 of the Ewidence Act such a document 
can be usgd as evidence only if one of the attesting, 
witnesses 18%alled or if zio suck witnes§ i alive, by 

e. =. 5 T . 
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Evidence Act—contd, 


the other means set out in the following sections of 
the Evidence Act. A JIWAN SINGH v DALIP Syne, A. 
I. R. 1929 All. 389; (1929) A. IL. J. 588 450 


ss. 74, 78—Circular of Director-General 
of Posts and Telegraphs as to intention to issue, 
certain kinds of stamps, whether official act— 
Admissibility in evidence 
The circular by which the Director-General of Posts 
and Telegraphs notified in August, 1922, that stamps 
of a particular kind would soon be issued to Post 
Offices for sale to the publie is not an ‘act’ or ‘record' 
fan act of a publie officer within the meaning of 
$ 74 of the Evidence Act. Such a circular cannot 
be admitted unders. 78 ofthe Evidence Act where 
itis not certified by the head of the department and 
does not purport to be printed by order of the Gov- 
ernment. M In re A. VELUAYUDAM PILLAI (1929) M: 
W. N. 193; 30 Cr. L. J. 483 
S. 91. See EVIDENCR 





509 
Act, 1872, a, 63, cl. (3) 
147 


———— s. 91. See INAM ! 369 
s, 91. See PAPER OURRENOY Act, 1923, s. 25 
A 630 





s. 91—Registration Act (XVI of 1908), s. 
49—Suit for redemption of mortgage—Mortgage 
. found to be oral—Proof by circumstantial evidence 

Secondary evidence—Registration. 

The plaintiff brought a suit for redemption of a 
mortgage effected in1866. The mortgage, the basis of 
the suit, was sought to be proved by circumstantial 
evidence, i.e., recital in deeds referring to the property 
as having been so mortgaged and extracts from 
account-books mentioning the fact of the mortgage 
and a transaction by which a half share in the 
mortgage was transferred to defendant's father fora 
particular sum. The question was whether the 
mortgage could be proved in this manner : 

Held, that inasmuch as at the date, of the mortgage 
an ora) mortgage could be effected, the case did not 


.come within the ambit of s. 91, Evidence Act, and the 


evidence produced could be relied upon- to prove it. 

Held, further, that because no deed evidencing the 
mortgage was produced, no question of. registration 
arose afd the application ofs.49, Registration Act, 
was not attracted. B Narst KALYAN Das v. PARSHOTTAM 
Nata Buar, 30 Bom. L. R 1277; A. 4 B. 1928 Bore 
484; 52 B. 878 n 379 


s. 92 (3)— Pro-note, suit on basis of—Pro- 
note unconditional and payable on  demand— e 
Defendant? right to prove that obligation was 
conditional. ° e. . 
Altheugh a promise to pay is stated ein a pro- ° 
missory note to be uncdhditional and upon demand, 
the maker of the note may provesthat he only deli- 
vered it upon terms inconsistent with payment 
being unconditional and'upon demand hus in a 
suit for recovery of money on the, basis -ofa pro-note 
it ig open to the defendant to rlead:*$n& prove that 
the afount mentioned in the pro-note did not repre- 
sent any loan but that the instfument was only in£end- 
ed tobe an additional security for advances made 
on the security of goods in case the latter security 
proved insufficient A Buoar Ram v.eKrsmofr Lar, 
96 A. L. J. 696; A. I R. 1928 All. 289; 50 A. 754. 771 


. . 
— 8, 92, proviso (4)—Oral agreement to take 
less than due under mrigage— Payment of settled e 
` amount—Discharge, proof of. 
In &suit to recover a sum of monty due to the 
plaintiff: under a -mortgage-deed executed . the 
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FLOOD aS IVS 


binos 








mortgagé wa 
gagor but it is for the defendant to prove that no- 


consideration passed... Pat, HITNARAING SINGH v, 
Repipateat Ray, A I. R.1928 Pàt:459;7 Pat?*733; 9.P. f 
D.T ABE 4 viv) Loe i ge 196° 


——————À §.:108++Person not heard - of for seven 
-syears—Presumption: of: death-No: : presumption 
as to time of death, ; 4 RA 


» Though: a-pérsonzwrho.has.. not. been heard. of for a” 


pericd: of even years may be'presumed-to -be dead; 
there'is no presumption: that he died at: the :expiry: 
6fiseven yeare-frorn thé time when he was: last ‘héard, 
of ihe’ presumption! :is." only that’. He: is: dead: 
at-the'time : when! ‘ther dispute arises. A. JAGESHAR: 
SINGH 9. MARADEO-SINGH . hor 4 tis 24626. 

18.114 Presumption. relating <: to.. official. 
acts nature Ofaa os JU a aima ae 

The mearing fe is 114, Tèwidence Aot; is that if an. 
offieial-act'is: proved-to''have. been ‘done it. will ‘be 
presunied to have, 'been:, regularly- done.. It does nof, 


F 





f 


raise! any presumption that.an act was-.done, 6f:which. . 


there -isiho ‘evidende:' Pat .Hitwararw SINGH v. RAM 
BARAT RAV AT. R. 1928: Pat. 459; 7.Pat, 73379 P. L.T. 
4840 n x 77 QU eo uut ou Ad! 196 
177 88.14,138.— 

FJudgeyand. JUTYe . -7 siete, : i 
e ' is for thf Jide to ditêrminé whether | there ‘is 








ang evidence, that, corroborateg the story ‘of “an. 


approver sò f 
* derned: 7" 5 7. (| ; MB TS RUD Arr 
“per Bort: Williams, J:— The question “as ‘to-what.is 
ebr is nof,ewhaf anbunts or.does not amount <to 


corroborative évidence in’ law. is.a question èf, law 
- tobe decided’ by the Judg It ds the duty.of the 


ar:ss the individual áccüsed: are con- 
H whe t. ^ me , . " 


ig. thegfudge: points out; to, the Jury, certain ‘portions. 
ees te e. oz l ee 


^ ^ s INDIAN OASES. 


borne ta . "m 
evidence Functions : 
L Mast MIL H 


e e . z 
az (1929 | 
Evidence Act—concid. . bins jen &cnibiyf 


“seb. aside. the: sale, 


tobk ‘a letter-from the. minor which stated jp detail’ 


that, nécessity. for the .sale existes : ^ sust Y 
=. Held, tht s.:115 of the Evidence: Act. could not: 
be. invoked agains? the minor as. it -was.not: shown: 
that the minor caused -or permittéd ¿the ‘vendee to 
believe.: that necessi&y.existed. N ‘Sita RA v. 
bte 425 
L7 Su 145--Necessigy: of. drawing? witnesses" 
' ditention-—Lazity of practice.’.: ' oy A. 0d 





Executing Court; duty of. “See < OrviL ` PROCEDURE 


ea 7 591 
a shis ON v) 


É 


without notice to the other. joint, decree-holder, the : 


latter is entitled: > 
? BHARBATESWARI Dgsi $. BHAGABAN. CHANDRA OHAKRA, 
A. I. R1928" Odl: 759:.33 O W. N- 1930 ^-^" 513 
EX parte ‘order without notice, legality df. See 
` CIVIL, ROCEDURE Cops, 1908, s. 151- o. 467 


Government of' India Act 1915 (5'& 6 Geo. V, 


, 7, €.61),8. 107 —Revision —Interferéncs. 
- Where the, Court below makes no reference to the’ 


legal pringiples: underlying the matter. ‘in’ con- 
treversy and errives at sn erfoneous decision, the 
result” of which is to perpetuate an error and causa, 
ntultiplicity -of “proceedingê for all time, the High, 
Court would be properly acting within its, powers 
of: superintendence in interfering’ in such a case 
ynder s..107, G&¥ernment of Pndia Act. M CnarvR- 
YEDULAe.SURYA NARAYANA v. -SREE 

RaMaYYaA,29 L. W. 600; 56 M. L. J:273 6 . 361 
Governmentof India Act, 1919 (9& 1D Geo. V, 
LG. 101), ss. 124, 127,.128—Offence under s. 192 
-—Jurisdiction of Lahore Highs Court—Original 
- Jurisdiction of Lahore High Court—Penal Code 
* (Af XLV Ofe 1860),ess. 2,. 5— Criminal Proctdure, 
~ Coe (Act $V - of 1898), QE i ` 


` (Eah:); ss: 15,16." 4 


. Rec EN 
, The, original criminal juris@iction of, the High ' 


Court of Lahore jis co-extensiv8 with that of tife Chief. 
Court of tyesPunjab and dogs nof, extend AA hen. ji 
MEC. REA DR | xe Kec ivan Be Pe dad 


` 
e ; ' . 


AJA VENKATA., 


$01 A—Lktters Patent 
am af e bi d 


Mur ' 






. . ` * s 
Yol 315] 
* Government ej Indla Act«:1919:-eoncld«.: 5:5 
„The High Court, of Lahore has no, jurisdiction: to, , 
- tiis nenge vir 6,727" of, the .Goverminent.of 


1d « i Rs Aes cius SUR ADA Yl a ga ian 
^ Uiijéss expressly -prohibited by” the Letters.Patent , 
tg take cógnizance Of cettain offeüice. the High: Courts., 
odnstituted after 1915, when the present.. G overnment. i 
of India. At, wag’ enücted, have" the power ,to take 
cognizance of all "offence&, which. have been’ made; 
cognizable by such Courts by the “statutory , laws,in. 
forte in "this countiy, Ng i i 
"Section, ^2, * “Penal. , Oodé , 


eaP ro Ere. g an 
which. » provides; 


that “every person “shall .bé li&ble. to .ponishment, - 


"under this Cede and: not’ other wjste” for every act. 
or omission contrary: to: the ~provisions thereof ` of: 
which he shall bê guilty, ‘must ba read subject'to 
855,: Penal Oódej which :clégrly makes ‘a reservation 
with regard: towfiencès specified -therein.' : wu Tee 

:Penál.Qode:is:ai enactment ofethe-Indian Legis-' 
lature. and: ;cànnot, therefore;. override .anüy.'provi-« 
gions: contained:'in ‘any: Statuté .*.of the... Britfsh: 
Patliament applicable: to‘ British. India..." Sarl 
-Section 127 tof the: Government. ofIndia’ Act is ani 
esiabling:.:provision: of Jaw: and, therefore, the section: 
cannot .beread,-to exclude: the ‘jurisdiction of other! 
Oourts. who : might-othetivise' have been: competent to 
také ‘cognizance of the offences: .¥eferred to in’ that 
section. L PAQIR SINGH VALI MOHAMMAD, A. 


1929, Lah. 21); 30. Qr. L. J, 4605 3p siye et 


> Tug RE 





Government of Ireland Act, 1920; Sch: 
eSvPERANNUATION ACT, 1909; 8. 457 Si fe 






ne ei eat ate eg. an 
Güardlans, ‘ard, Wards ,Act (Vill. ot 1890),.ss. 
431,4 8—A liénatieg. by, guardian. with, , sanction; of 
Court—Omiásion.to make,inquiry,, effect of... <x: 
5 Where a Judge in: a case" im which an inguiry is 
necessary, allows .througli-hig ‘remissness a- trans- 
action:to take’ :place-to ^ihe'detrimient ‘of ‘a minor 
the.sanetión which the ‘has given-‘is‘not’ 'à- bar ‘to'a 
ré-dpening of the transaction; ‘But ^where an aliena- 
tion of minor's. property, is effected. by a. guardian 
with the “sanction of the Oourt, the fact.that the 
Court did not make any enquity would mot vitiate 
the transaction, if thé Judge has been, able, to con- 
clude a, gofd bargain. .O .SÁJID' HUSAIN. v. „ABDUL 
Rani, A. I. R'1929 Oudh 354, . "... ^ .273 
Hat$—Assessment ‘of cess on inéonte from hats., See. 
"Om58 Agr, 1880, 88. 4,9, 60,7. Nn, ,,185, 
Hindu Law--Allenatlon-—A fter-born'son—Right to 
-question alienation.by father—W ant of necessity for 
- minor portion, "effect of. `= > PETO Tom 
"Under the Hiadu Law a son carinot object to aliena- 
. tions inade*by his fathegbefore he. was þorh or bey 
gotten’ ' E xe 4 Aq s A ras ot ete ` d 





Quere:—Whether the mere fact, that’ there, was e ^ 


Snothór son in ‘existence’ at the. time of the alienation, 


would, Mititle a són ‘born subsequently bit before . 


the ‘death’ of the ,elder son’ to questié@’such, aliena- ` 
tion.'. Coo oth n APA ` (Tr OE ES 
* In the case of 


aft, alienation by the. father or manager 


únder the’ Higdu.Law where enquiry is made -and it $4" 


is established that there is valid necessity in respect 
of a'very large portion of the money. raised ilfre 
is a*preguniption that the portion not accounted, for 
has been’ Sbent.for. proper püjposes,aüd efor the e 
*benefit of thefamily,*<This présumption is applicable 
.. Hot only eko, the’ case of sales but also, to mortgagess 
Pat Hirtnpra NARAYANGINGH v, SUKH DEB .PRAsÁD 





dua, 10 Pods, E79; 8 Pat. 658; A,L'E.1929. Pat, 360 5 
ae, Loeneg tees n Di api sooth an vg 88 ^ 
e er, e . $ æ 
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Hindu Law—contd. 


; minoft—Natüre-0f + contract, < 


: Under Hindu La} 






foi mesna 
Degolutign, 





n of ,decreej . = 


estfte. .C.D i 

A. I. R1928 Cal, 759; 33.0. W.N..193 ego F 

at Joint family—Mortgage “by father—Son's 

~ right to*-avoid mortgàge--N ecessityj ;' ‘absence "efe 

--Immerality, necessity of:establishing:i's 8 17 s 
Under Hindu Law" son can? ‘obtain. a: declaration 

avoiding. # mortgage exeċuted by his father before:the 





roperty mortgaged has actually been put.up-for ' 


sale:at-an auction-ifthe mortgagee-fails-in establishing 
legal necessity. for the advance; éven': though the son 
himself has failed to show that the debt’ wag tainted 
with immorality.. But after the auction ,8ale-the son 
can impeach, the transfer only on the. ground otim, 


morality., A JAapISH PRásAp,v. Hosayar, SINGH, „A, I, 


` R. 1928, All. 590; 26 A.L. 1289; 51.À. 136, 1.275 


— —Ü Property. standing in nameéof parti? 
cular: member—Préesumption. ^i^ PF ue S, uc 
- "Under ‘ordinary circuuistances “there is. ^a presümp- 
tion ‘that a” property ‘standing in the ` amé. of ‘any 
one of the menibér$ of*a j oint. Hindu: family belongs 
to theteritiré joidit family." But “such “presump- 
tionis capable-of'tebüttal:by | evident! : Patt Baksi 
RAM Munonakp v. DwarkaPrasap, A. I'R, +1928 Pat: 
4338; 10: P. L.T.414 "7 , "4 ead geas te ero 237 
= Widow —-Aduvérse; possession: ‘against widow; 
- "whether: adverse to ‘reversione?—Possession of ext 
' ‘réversioner “before his time, aibhether :* adverse "tö 
< remote réversioner. z ADITU IY D MELLE, 
: Adverse possession against‘a widow, cah -be 'üdverae 
also against the revérsioner} “only in^&^'casé «where 
the - widows-has been ‘in actual‘ possession and ‘has 
been’ disposséased. | Soe 777 e irtam Be 
“Where a Hindu died and his-widow being a ‘minor, 
the mother of the. deceased, -who „Wag. the next e 
reversioner; obtained possession of his properties.: | e 





'. Held, thatthe possession.of the mother was only 


the possession of a reversioner-before her time and was 
not adverse to the remote reversioners. O -LAcHEMIN 


433. As 


ean 





] , € 104 
'Aüwvers&)' possessign Possession of 
properiy .to which widow is notentitléd to'imherit, 
whether: adversé to^ “reversioner—Equity “ of redemp- 
- tion, whether capablé of: adversé’ possession —Muta- 
tion of ‘nanie in “favour of widois ith" teper- 
'sioneres "consent, effect’ “of—Nankar allowance, 
adverse possession ofi" ~~ ^e" n fib 0 fes. 
The possession of a Hindi widow'for Her life fs a 
possession, to which -sle is entitled by Virtue’ ‘of , 
law, and it cannot’ be ‘deemed to” be'adverse-against 
thé reversioners'in the sense ‘that it^might: extingu- 
ish .their rights. Similarly,iif-ay. pemon during 
the lifetime of the widow, comes: into . possession 
of the. property with the consent of ‘the’, widow, his 
or her possession cannot: be deemed ~ to-he adverse, to 
them: die n xl wate du 
e 


i NAPA yi 








DE fa. 


v. IsnuRt Prasap,-A, I. E, 1929 Owh 33,60. W.N. * 
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Hindu L&w--concld., 


Itis asettled rule of law that the possession of a 
Hindu ‘female, in respect of ‘property to which 
she ehas come into possession, but is not entitled 
by ‘way’ of inheritance under .the Hindu Law, 
must be deemed to be adverse to the reversioners 
and cannot be considered to be that of a mere, life- 
estate holder, unless an arrangement or an agree- 
ment to that effectis proved to have been arrived 
at between her and the reversioners or unless she 
has herself declared that she held only as a 
limited owner possessed of a life-estate. 

The mere fact that a Hindu female declares that 
she is in possession of the property by way, of 
inheritance does not show ‘that she declares herSelf 
to bein possession as a limited owner. The real 
view in such a case would be that she not being 
entitled to possession by way of inheritance, her 
possession must be deemed to be that ofea tres- 
passer and consequently adverse against the rever- 
sioners, unless théy prove that it was. with their 
consent. 

It cannot. be laid down as a broad proposition, of 
law that an equity of redemption is not capable of 
adverse possession. ` 


' Where certain property was in the possession of 
à mortgagee and the persons in whom the’ equity of 
redemption vested allowed- mutation of names. to 
be-effected in favour ofa Hindu female under oir- 
cumstances which showed that mutation was effected 
in her name as an heir to another Hindu lady : , 

. Held, that the possession of the lady in whose 
name mutation was effected wasnot adverse to the 
owners of the equity of redemption. E 

. Nankar allowance is a recurring right and. in 
order to establish. adverse possession in respect of 
such a right it must be clearly established’ by 
cogent evidence that the right of the plaintiffs to 
‘receive the nankar was clearly and openly denied 
to their knowledge, and that after such denial, the 
pérsons setting, up adverse possession had .been 


continually in receipt thereof by virtue of such an, 


asserted right. The mere fact that the plaintiffs 
had not received their allowance for some years 
‘would not. destroy their right,to such’ allowance. 0 
CHANDRA SHEKHAR SINGH v, JAGJIWAN BAKHEH SINGH, 
A. I.R. 1929 Oudh 215 279 


Wfadw —Suitby reversionér'to declare alleged 
* will of last male owner ndte genuine —Withdrawal 
' of suit on receipt of consideration— Subsequent suit 
` by next presumptive reversioner, whether barred. : 
' Wherethe nextreversioners have precluded them- 
selves fsom- Suing: by their fraudulent or collusive 
conduct, thereby prejudicjng the reversion, 1t is open 
to the next succeeding reversioners to file a suit.to 
establish their ri®hts. e ` . 
Whe a. suit by the nearest reversioners for a 
, declaration that-a . will set up by the widow ‘as 
having, been,eexecuted by the last male owner was 
a forgery’ was withdrawn without a trial on the 
‘merits by the plaintjffs on receiving consideration 
from the widow and the next 
instituted another suit for the same reliefs : 6 i 
*' Hed, that the suit was not barred. M GanaPATI 
BULLIRAJU ð. Garapatr BUTCHI SECTAYAMMA. 348 


'Hire-purohase e agreement—Property, whether 
passes to buyer-—Testss—Construction o f contract, ~ 
* "The test. for determining whether an agreement is 
‘one- of hiring. with an option to purchase. or. an 
agreement ofsdle and purchase is whether there is 
- 
e . 


< 


INDIAN. QASH, ' 


presumptive reversioners® NATH 


Hire-purchase agreement—conclde’ , ' 


or is not, an obligation to purchase. If in substance 
there is an agreement’ to buy, the parties cannot by 
calling it a hiring or by mere juggling with words 
escape from the consequences of the cfntract in 
which they entered but if the contract imports no 
legal obligation to buy there is no Sich agreement. 
1 Held, on a construction of the “contract if dispute, 
that it was merely a contract of hiring with an‘ 
option to purchase, under which the property did 

not pass from the owner to the other eparty. O 

Mexenzie & Co. v. MOHANMAD AL? HAIDER ‘Kean, A.L, 
R. 1929 Oudh 15.; 6,0. W. N. 125 . * 102 


Hundis—Drawer * described as managing director 
of firm—Liability of firm: x D 
No personisliableupong hundior Billof Exchange, 

unles?' his name appears upon the instrument in & 

manner which uponea fàir, interpretation of its terms 
shows that the name is the name of the person 
réafiy liable. "Therefore, where the drawer adds after 
his signature an epithet showing him to be the 
managing proprietor of a particular firm, it is he 

and not the firm that is party to the instrument and, . 

therefore, liable under it. B Sitaram KRISHNA PADHYE 

v CHIMANDAS FATEHOHAND, 30 Bom. L. R. 1300; A. I. R. 

1928 Bom. 516; 52 B. 640 " 400 


Inam grant to Darga for majavar service— Confirma- 
` tion on service being rendered-—Majavardar's right 
to surplus income. e 
Where an inam was granted for éhe suppért of a 
Darga and for that of its majavars and the ‘inten . 
grant was confirmed in favour of certain’ persons 
and their descendants so long as the Darga was in 
' good order and service therein rendered : . 
. Held, that so long asactual service at the Darga 
was performed satisfagtorily, By whomsoever it may 
be, the majavars were en$jitled to the surplus income, 
M.Mir MananooB Hussain, SAHIB v. MIR Surayupin 
Sans BAHADUR, A.I, R. 1928 Mad. 1148 150: 


'Saranjam', meaning of—Resumption of 
` saranjam—Decision by Government—Civil Court's 
powers—Evidence Act (I of 1872), s. 91—Resump- 
tion of saranjam, proof of. * 
rimarily it'is for the Government to determine 
‘whether or not én any particular case -a political 
tenure such as saranjam exists and* no Civil Gourte 
can interfere with their decision. : i 
JA grant made for military purposes falls under. 
the description of, saranjam. The mere use of wide 
expressions such as grant of land! “for ever" or 
"from generation to generation" does not prevent 
the grant being one of saranjam. N&r again is the 
use of the word "inam" instfad of saranjam conclu-  * 
Rive on the point. $9 
° There is no law which requires that a resump-. 
tion by @ saranjamdar should be réducedeto the 


form of a document. Such.a resumption can, there- 





- fore, be proved by evidence other than the document . 


of resumption and the provisions ofgs. 91, videres 
Act do not apply: B SAYAJI Rao v. MADHAVRAO RAGHU-. 
Rao, 30 Bom. L. R. 1463; A I. Ri 9979 Bom: s 

19 P : C077 BBS 
Inamdar—Purchase of definite extent from ong. of: 
sgveral agraharamadars—Purchaser, whether, jointly, 


* ‘and skverably liable for entiregkattubadi. ` e 
“A pusehd&er of a definite eXtent ffom one cf the 
ügraharamadars iw a zeħindøri is not" liable to the ` 
‘gemindar in ‘respect. ofthe entire. amount of 

kattubadi jointly ‘and ` severally "with 'fhe other 

egraharqgnedars. Since his liability after, purchage 
. . . . N > e T 


KABIH 


Inamdar—eongld, ,.— uo cuu 


rests. only on the privity of estate, it is limited to; 
the proportionate ,share due on the portion he has 
purchased. M CHALURYÈDULA SURYANARAYANA V. VEN- 
KATA Ramarya, 20 L. W. 600; 56 M. L. J. 273 - 331 


income Tax Act (XI of 1922), s. 2. (1)-e'Agrieul- 
- tural income'—dMortgagee's income from land in 
` possession of lessee, whether agricultural income or 
- interest.: NE. e. de mln 
Qne J K mortgaged for Rs. 40,000 his half share" 
in avillage to S K who practised money lending. 
Though the mortgage was described to be with pos- ‘ 
session,ethe land was in the possession of a lessee 
and he was lfable to pay as lease» money Rs. 5,000 
annually to J K.-Qnder the mortgage SK became 
entitled to receive thislease money but itwas sti- 
pulated thatif the lessee slfould fail to pay the money. * 
it would be recovered by the. mgrtgagee from'J K 
and not from the lessee and that the amount in de- 
fault, would be added to the mortgage money toebe 
paid atthe time of redemption ifia lump.sum. No 
payment having been made for six years, the sum of 
Rs. 30,000 dub as a lease money was made'a charge 
on theland by a deed executed by J K in favour of 
the twosons ofS K who had died before that date. 
The question arose whether the fixed annual amount ' 
of Rs. 5,000 which the. mortgagee was entitled to. 
receive was income from the agricultural land mort-. 
gaged or interest: , aan P 
. Held, that the &xed sum which the mortgagee was en-. 
titled to*receive agnually was interest and nót income 
from agricultural land. L. MOHAMMAD. YAKUB KHAN V.. 
OomMisst0NER or INGOME-TAK, 30 P. L. R. 30; A. I.R. 
1929 Lah. 208 n. . 851 
— — 8: 2 (14)--Income Tax Rules, r. 4— Contract 
- Act (IX of 1872), s. 256—Partnership for term of 
- years—Continuance on same grms by oral agreement 
—Partnership, whether fresh one—Registration for 
- 4neome-taz purposes of partnership continued by 
oral agreement after expiry of term originally 
fixed, whether permissible. 2 
When there is a partnership for a term of years, 
and it is, after the expiration ofthe term, continued. 
at will,.in the absence of a contract to the contrary, 
it may be ptesumed that the new business is carri- 
ed on upon the old terms, as, far ag they are. applic- 
able%to it, and only so far. 
* The contractual nexus. of the parties after the expiry 
of the term fixed. in the deed resta upon the new. 
implied 8ral agreement, and the articles of the deed 
which are to.he considered as preserved are pre- 
served not. by virtue of the original deed which had. 
ceased to operate, but of the new agreement. 
.: Where #fter the expimy of the period éor*which a, 
partnership waa created, the business was con- 
tinued,on the same terms but .no fresh partnership e 
- Was executed : ` : ; A 
| Held,*that the partners were, not entitled to have 
the partnership registered under .r. 4*€f the Income 
Tax Rules for purposes, of income-tax jnaspuch 
as at the time of registration, there ,was no operative 


docufnent tos be registered. M COMMISSIONER OF sci. 


Ingome Tax v. KRISHNA Atyar, A. I. R. 1929 Mad. 67; 
29 L. W. 103; 52 M. 367; 26.M. L. J. 151 2S4 
"n S, 10—Profits, destination of—Tramway 
> Company “agreeing to pay Logil Boagd mweiety*of e 
*. profits aboves certtin limit—Such sum, wheter 
- allowable. ` "ES K e 
; Jt ig well settled primciple that the destination of 
profits hag “got nothing,to. do prima facie with the 
question whether they are liable to "income-tex. 
- e. . 





GENERAL INDEX. - 


$55 


Income Tax Act—1922—contd. ae 

A District Board allowed a Tramway Company 
to usea much portion of a particular road as was 
nécessary. The Company in return agreed to pay a 
moiety of profits to the District Board.over and above 
the 4 percent. profits on the capital. The question 
arose whether the money payable by the Company 
to tfe Board was or was not to be deducted while 
assessing income-tax : . 7 

lleld, that the amount payable to the Board evas 
neither 'ment' paid for premises! nor ‘sums paid on 
account of local rates' nor still 'any expenditure 
incurred solely for the purpose of earning such 
profits.or gains’ and was not, therefore, an allowable 
itefh of expenditure under s. 10, Income Tax Act. .G. 
Im the matter of: Howran-Amta Lica. Ry. Co, LTD., 
A.I. R. 1928 Cal 579; 32 O. W.N. 757 33. 


s, 10 (2), (II) —Tavanai loans, interest om. 
—Expiry of periods prior to year of account— 
Adjustment in year of assessment—Deductions, whe- 
ther claimable. i 
The distinguishing feature of tavanat loans 

amongst - Nattukottai Chettis is that at the close of 
each period or .tavanai, thé interest due, if pay- 
ment in cash has not been demanded by- the creditor, 
is added on to the principal sum lent, and becomes 
merged init, and begins to bear interest as part of, 
such principal. Such sn arrangement isa deposit 
so that the interest, though not demanded, is to be 
treated as paid and received and is to be added to the 
deposit itself to carry interest. 

An assessee is not entitled to claim deduction in 
respect of interest on such tavanai loans where 
the tavanai periods had expired in a year previous, 
to the -year of account though the adjustments are 
made only in the year of assessment. Such interest 
must be regarded as having been paid in previous 
years and could not be treated as expenditure of the 
year of account, DA : 

.In order: to claim: an allowance in respect of 
interest paid on borrowed capital it must be interest 
päid during the year of account. It may be interest 
actually paid in cash which is the cash basis of. 
accounting or it may be by adjustment which is the 
mercantile,basis of accounting and where intercst 
has. not been paid in cash and no regular 
basis of accounting has been adopted, the whole 
question depends on what*the arramgement was 
between the assessee gad the persons who advanced, 
the money at the time of the advance. M Commis- 
SIONER OF ÍNOOME TAK v. PRTHAPERUMAL CHETTIAR, 55 
M. L. J. 850; A.*I. R. 1929 Mad. 34; 29 L, W, 65 485 
—— —— s, 10, sub-s. 2, 

ing tobusiness of another company, rights of, to’ 

carry forward depreciatton of property of latter. 

in prior years for income-tax parposes—Calcula- 
tion of depreciation, whéther on original ecost or 
- at purchase price—Res judicata, principle of, whe-. 

ther applicable to income-tax proceedings. i 
^ A company which, succeeds to thé business of 
anotherecompany is entitled unders. 10, sub-s. 2, 
(6) of the. Income Tax Act %o carry forward for 
purposes of'assessment of income-tax the depreciation 


| in respect of buildings, machinery etc., to which full e 


effect could not be given by the company if the 
years prior to' the succession by the new company. 
.The second company is also*entitleü to claim 
depreciation on the original cost of those assets to 
that company and not on: the value at which the 
said buildings and machinery were,taken over by 

ad s e. 9 .c c 


the new Gampang. >- .: 
2 e 


cl. (6) "Company succeed- e 
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X INDIAN- CASES; 
Income Pax Act—1922-—üchold; 104 sY cios 
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with the, object "of 
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ent Düby to give the villages surveyed. 
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Í Pát PiLosER-& Oo. D.. SATISH: CHANDRA SINHA, A- J. R 
- Tax. Authorities -and : not: a-:.question. -on-:which’ the a MDC EH b 217" 
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‘accounts ^ Nterpretation of.Statutese =. oiu os 






to ?mákà^am'.assessment' on- sich: basis ari 
MEIN CUM 


an ordinary case where an Incomé Tas” 


ora 





. Interpretatipn of‘déed~-Per thak demise; implica- 


Survey Officers ‘ds evidence’ of Hle! "t9 
eil 4M (Ea rh ia KO. TR T ‘ E 


Officer should give notice -to'"thé dssessee ‘df ‘the = 





Indian and . Colohlat ^Divórce "(Jurlsdiction): 
"Act, 1926 (16 &17 Ge6^- V/Ch;-40), ss: 1; 3: 
“See ' Divorce Act, 1869, 881-7; 10,’scori‘or” "57.2 
Inherent, power of-.Court:,to,-set: aside ex-parte 
, orders... See P $ 'NS.1L 











ipterestietter athe, due, date; ef. foreclosure: up ta:the, 
ate of redemption must be. hel® 


“Hon ’of-“Thak! officers, duty of~Thak “map, object. 
+-of*=Bengal Survey’ eA ct (V of’ 1875); s EE ete m=. 


ination boy “boundary,” mode, * of—J udgments 





«WW Ire: a;qemisesis as “per. thak| the meaning is 
as (per; thak. demarcation and»not as per thak map.: e 
Therefore, eavheres,a ‘lease described the :-demigéd 
land; ass “Mauza Dhekbeya.bearing Thak Noid] cet 
„Held, that the txue, interpretajion of the deed:was that: 
the ausa Dhekbera as per,the hak demarcatiónd was- 
demised, in oiler words, boundary-of«the village - 


yee 


5— ——- Construction ‘ofi one: iact with: 
another, ^ ete hui ew I as 


^ 4509," 4642. v9. QUE um Cu iy MA 
. An'*aet of: the: Legislature"provided..a8* follows: 


annually: for any: period. not exceeding-20..yeárs ih? 
commutation of all Muniéipal“taxes”: =, 04 e. cim. 
"Held, that ‘the words .-who.carries on’ any iudugtry; 
and the words ‘used for such-indusgry’ were: phrases; 


qualifying the-word: ‘person’. and "land" respectively, 


as of-the time at- which‘they "would be exempt from: 





^ “Under's. 4], Bengal: Survey Aet; the: Collector. lato: . 


tbxalier: which. otherwise would. fall upon them; ' 


and; were ‘intended, to: express:the conditions wader 
which ‘the ‘exemptions: would .come into: existente 
and continue io ‘exist; and-were, ‘consequently, wider. 
enough “in-etheir. ordinary eneaning to entitle a 
Municipality. to -agree to exempt from taxation’ a 
person proposing in future to carry on any -industry; 
trade, or enterprise: Uo Me mam tm 
"Held; further, that the. article should “hot “be 
given.a limite: constructio merely . because" there 
with. exeniption of.füture: manufacHries::. e 
" Overlapping.'of powers conferred hy- Legislature 
is‘not-a startling ot uhcommon ‘thing. | P C'CANADSÉN 


Sedot Cozrow Co. Lrp..v @ITY ‘ore MONTREAL, eA L ' R; 
2n vem 
ae 


` was another ‘article in the said enactment dealing 


1998 P.'G-.0T ^. eam li ^ 
>e- :Pregmble, palue tof. ^ ~*~ 


tog 


>: 6 


““#he.weamble.ofan Act can We-referred. to’ for: the" 


purposes of clearing up an gmbiguity. B Sicrrriry’. - 


Or State FOR INDIA v. VASUDEOB VENKATESH! SETTI, "30 
Bom, Li R. 1494; À, T. R, 1929: Bom. 40; 53 E uo 
cx Mer cs £i "aS; IL) gag 





tokuh "EP GBNBRALLINDEX. ` LC MET 


e e 
J urlsdiotion—Appeal— Cours 36. aaa detenmingr ; 
tion of. 

e "/Thecourse;of;appéal is determined by the'cliàracter 
of the plaint as originally made. and is not, affected . 
by, the. plaintiff , subsequently...dropping.. or- being 
unable.fo seek, relief,withiregard.:to.a part-of elah. 
L- BANARSI “Das tt. -Mowamman: HUSAIN, "AsL. Ri 1928 
LahW764,: faved: Awas annis pigens: 2 858 
oes Cognistince of affencesiiecneseuc zoe 
* Jurisdiction to take;'cognisance of offenca@ mast | :be.. 
expressly conferred, Inherent. powers. ofithe: Court 
eannot Ife. invoked: for that purpose, ».L: FAQIR, SINGH 
p. ALL MOHAMMAD, A. LR: 1920 Lah: 217; 30, Cr. Td. 
460.. IPIE OT) wes ^e DNO -428 
Gonsent, or waiver,.. effect of. poh 

‘It is a settled proposition of law that: jurisdiction 
cdnnhot-be .copferred: bycgwaiver' or! py}:consent of a 
partys ki: Finit LAOHEMAN- Das- Marton Mara. SngáMas- 
Vb-DIN, K Me D OBIA CAPOT OR e Rh (23 


diritto "Coürt-iSuit. épiFag: leagi ‘of 

` Court SübiMission" to jurisgiction " by; “epee 

' W diver--Letiers Patent'(Rang.),*cl.:12. 

© Where the jurisdiction of the Court ‘is fupe - 
only by. thé fact that leave io' euè: ‘must be given 
by the” Court ‘itself; such “as a case" "requiring. leave 
under cl, 12 of the Letters ‘Patent’ (Rang’),- if- the 
defendant - 'subinits' to’ "this" ‘jurisdiction. in. ‘the 
beginning by: filing. ‘a. Written ‘statement ‘ana’ dking 
for: the ‘issue ofa. ‘Oonimission, iti constitutes" Waiver 
‘on’ his, part,’ and"; cürés' the * "defect: ‘of omission’ to 
apply for leave by the. ‘plaintiff: T, MoHANED, Sipprd' 2. 
Monako !AXMED, 6 Ri 680; A. IR 1929 Rang. e E. 


J us teli, plea "gh. Bee Bench, qilig Ag 155 


65 
ind 'Aéquisitlói Act: ai of: 1894); $5. 23;24— 
"Statutory ‘conditions’ “for determining 3alue of] dnd 
= English ` ' Law—W asie, Jland—Adap tabili, for 
salt ‘works—M arket' "Value ‘of ‘present ‘poten: tality." 
“The statutory; conbitlérations“that are” to be: “takèn 
Tito account. under the! Land" Aeqtisition * “AGE 1894, 
8s. 23 and. 24, in determining’ thé’ vàlué'of land ‘ad di 
ed'by the” 'Govéritàent under the Act, are" "similar to 
mx "which have! been: laid? dows: 86: the dawn in Eng- 











Tad , though si ‘situiéte’ Wear the 86a: “at a ordinary ; 


"purposes *praetically dselêss, ‘may ' Deyertheless’ ‘Paye'a 

Y potential value, for instance,’ if may. ‘have’ a “special 
adaptability “for salt works; and the’ owner of the land 
iscemtitled (under the: Tand ÁcquisRion +Act) cto, the 
present market Value of..that , potentiality ;--but--if, 
from a commercial .point.of wiew,ib would, ,nob pay 
:«nybody,eto construct „Balt works on'.such' lang, ithe 
‘Oourt . sin ihrom backs 4 àn.effect, upon,...asséssing-the 
value of -the Jand merely, as "waste. land. ; PC 
, VALLABHDAS , NARANJI Y. COLLEOTOR,, A; I. R. 1999.P. O. 
‘112; 29 L.W. 694; 33 C.W. N. 549; (1820), af. W. Ny 
‘376;:31 Bom, Li R. 683.49 Ox Li Jess 497; 6 M. da J* 


900. db tot ac £730 e 





$5.30, B4 Referinae dg "Land, Aoanisitipm 
“0jjiren—Decision. -of: -Sub-Jadge,,..on; iPeference, 
"whether. decree.— Appeal, - .comwpetena». vof — Subject-- 
- matter ‘of: appeal: lêss- than. Rs, 5,000-— Forum. of ` 
` appeal, Distrigt- Court ‘or. ‘High’ Court —“Coutt-fee - - 


eye RUNE Fees. Ach (T. of 1870) 5. 8, Sch. 1, «Ld. 84. e 


ogg ‘proceedings Ih ider. “hs, Land: * Acquisision 
Act:for the acquisition of certain.. 4inam. lands, the 
‘Land Acquisition, Officer. passed. an. award md e 
«referred thesclaimsregfthe contending” glaimanteeto . 
ithe. Civil, Court:under.s. 30 :of ; the. Act. and: the: Sube ` 
“prdinate Judge: held. thet. the, tenants. had eno: ócqu. 


“. a e. 
Les R 





‘Land ‘Acquisition Actecontld.ris ; NIE 5 oleas. 


pancy, rights inthe; land and.:that:the :whSle;cf: the 
amount: of compensation: should ber: paidi ‘to „the: 
$namdar, on. appeal bytthaitenants : 1, occixeteo out 
i Heldg (i) í thas, the, appellants’ . claim. 3o. «portion. of. 
the award was.a.ciyil right: andr -there,wasia\deaisiont 
affecting. their: right which, ¡amounted to_a:.dectes 
within, the: meaning. of. 8,52, (cl. (2).,0f. the Civil Pro» 
cedure. Qode „andı ; an nappeal; was, . therefote, oth 
petent, against it;. si Bap uli Uedn]ó wol UI 
-(2) that, ‘where “the. amount; involved, "wasgless than! 
Rs. 5,000. the appeal lay to:the-Distriet;Cdurt andenot 
to-the; Hi ih. Court. jr ye yee d ete etta n ->~ 
(3) thats, 8 .of- the "Court : Fees, Act: was. inappli- 
cable., to the’ case, since: the appeal, was snot: against 
the award and the Court-fee was the ad valorem tee 
calgulated -under:.Ayt.1 ‘of, Sch- I; ofthe: Act on ithe 
amount, under, appeal.: aM; MABALINGA« KKUDUMBAN, 2 
"THEETHARAPPA MUDALIAR, ( 1929) M35W.2N:62; 29 Ti; Wa 


(2281; A^ LR, 1929. (pns 228; 36. M. Li. 3.1387: 445: 


Ex al gu 321. isitioh. of, zie ME. M 
me 9 "t 
tas EAR vi igh “to 





joint, | lianas 
= panji tof compensation. '' 


^, ‘Where, property belonging. -toa joing. Hindu family 
governed. by. the.. Mitakshara: Law. is, acquired 
under the Land' Acquisition Act,,-the.,karta of: the 
family; is-entitled:;to.receive payment ‘of theramotnt 
of. «compensation. on. -behalf ofthe family. rc acute etl 
» Pending,, a suitfor, partition by;.a; co-parcener ofa: 
Seit: Hindu femily-agamst his.elderbrother.who:was 
the karta-ofithe,family, an item of joint family: proper+ 
ty was, acquired: under the Land :Acquisitidn:Act and. 
thej compensation. was deposited; with:: the -Calcutta 


dmprovement; . Tribunal, i The defendant’ edied;.and ` 


thetplaintifi who. beeame the, ‘harta: withdrew: his suit 
and a plied, for the amount in deposit: | 
R Held; thet the: ‘pldintiff,, ds the kirta ` ot ‘the fam 
was: “entitled fo'receive payment” of'the" amoy E gn 
posiled on n “of tlie family I DIN! Diag a E 
Bapu, 32 C. Wa LOT NO: & nt a6 

aa TT N IG seven 303 


5 54; See, LAND rAcquismoss (Aor, 1894 
s.90. . Dust supr; 3o e RRDA Peni B45. 


‘Land: TeVeRu:sLoieloseified'as tèmple Jorámpüke 
“Right of Govèrhimêné to levy “assessment. HSY 


D E "British. ‘Government’ ifi India "às the" BovdielgH i 


ower, i8 ‘entitled to. levy, assessment, on all*làndá 
within, its, territory, “amleng it "can ibe” proved’ , that 


either" by Statute. or" by! agreement át partioular prys 


perty; is exempt from liability to! assesSm@nt. | 
^ By ‘merely classifyige a‘land*as à “poranibolée “the 
‘Government’ does not "relinqtish. i its" ight; ‘to “levy 
‘assessment on ‘it for’ all ‘tims, ee 

. Poramboke may. Þe defitied a8 süich''] 









jand ou thé. Tight! ‘to levy: ‘assessment 
on it. i iven dp" y" the: "Goverrfent: for". dertain 
reasons; if thosé iden ;eeàse to’ ‘exist’ of’ are. , held 


^to be- inddéquate!’ the ‘Guvérninent’ “ead Jevy- aasess- 
ment ifitso chooses, M Szcretary or STATHIFOR INDIA 


v, KUTRALANATIASWAMI 7] “Peaster; C (1928)1 WOW ON 581; 
“A I-R,1928 Mad. 1176; 29 i. y. 189; 52M: 25; 56 M. 
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nints tind ui sabe tr ] 


JLAndiord: and: tenant- Greation .of ; tenancy” bye 
mere occupation: of: agricultural. laydi ótt.: by 


Zeo-sharer for assessment of .imentzxQtherit co-sharerg, 

- whether, necessary ; parties — Liabifity, for, rent. 

Ina. guit for assessment "Qf reht: By &'Co:sharer; the 

‘other. rl are" Aer: negesang pirtis s ‘where: ng" 
a . A 


þpörtions óf: "un l 
“estate or village latids" liable: to Pasah dss db "nol 


-aidinit. of*cultivation and'ái , "th&féfóte; exemit. from 
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Landlord and tenant—contd. ` 


question $% raised with regard to the extent of the 
plaintiff's share, 

The relationship ‘of landlord and tenant does not 
always arise by contract or agreement, but m&y &rise 
by mere occupation of agricultural lànd. 

An owner's right to recover rent for land in the 
occupation ofothers depends onthe status of the 
latter. If they are tenants and do not profess t3 
claim any higher title they are liable to pay rett to 
the true owner, © OmurRANJIB SEN v., MOHENDRA NATH 
Biswas, A. I. R. 1929 Cal. 90; 32 O. W. N. 12388 518 


—Death of under-tenant pending appeal—Com- 
petency of appeal—Right of heirs to continue 
appeal, : . | 
Where alandlord obtained a decree for ejectment 
of an under-tenant and pendingan appeal therefrom 
the under-tenant died: | i . 
Held, that the heirs of the under-tenant had no 
right to maintain the appealas they did not, inherit 
any right from the deceased as against the land- 
lord. C KRISHNADHAN SARDAR v. SITAL PaRur, 32 0. W. 
N. 317 07 tee S 605 
———— Entry of ‘tenant ‘bila faisla/— Possession of 
holding for long time and non-payment of; rent— 
Adverse possession. - - as 
The entry of a person asa tenant ‘bila faisia’ in 
the revenue records is inconsistent with his pos- 
session being adverse to the landlord. Where there 
is such an entry it must be presumed to be correct 
unless it is rebutted and the mere fact that the tenant 
had been in possession for a long time and had not 
id any rent for the land cannot establish title 
y ‘adverse possession, O Latta PERSHAD v. HARNAM 
Sineu, 12 R.D. 622; A. I, R. 1929 Oudh 370. .302 


- Lease for term ‘of years—Covenant fo" 
renewal at increased Tent—Status of tenant— 
Acquisition of occupancy rights—Landlord's' right 
to eject. : i 





“A covenant in a thica lease for renewal at the 


expiry ‘of the léase at an increased rent does not in 
itself import any idea of permanence. 

A tenant holding under a thica lease containing a 
valid covenant not to claim raiyati right cannot 
acquire occupancy rights so long as the lease. con- 
finues.; . : : 

A lease from 1914 to 1923 Sambat demited for the 
year 1914, 25 bighas of land and for 1915 to 1923 


" the entire «caza including the cultivated and un- 


gultivated lands. It was qovenanted that in the 
event ofthe rent being paid “till the term of the 
lease, after the expiry of the:term the settlement 
would bs made at a proper increased rent for a 


e certain term e with the same lessee and no other. 


The JegSe was renewed several times witha coven- 
ant that the tenants should not claim occupancy 
rights andin the Record of Rights the tenants were 
enteredas bemiadi thicadérs. In a suit for ejectment 
the tenants pleaded that they had acquired occu- 
pancy rights: ' CE ioe toe 
Held, that® the lease was not a cultivating lease in 
respect of the 25 bighas; that there wag only a 
single lease for thé whole village and that tho 
tenants were merely tenure holders holding under a 
e lease for a term of years and acquired no occupancy 
rights. Pat Kamaxuya’ Narayan SINGH V. Bronu 
-~ Sinau; A. I. R. 1929 Pat. 68 554 


——— Lease. of melwaram right—Village officer's 
remuneration, paymett of, by Government direct 
wilh corresponding iworcadt in poishcush—Suil by 

- e A 


INDIAN OASES. , 


Decree for ejectment of under-tenang—A ppeal' 


[1929 


‘Landlord and tenant—concld. " "E. 


- landholder to recover manibha. syatantram from. 
s " $17 ih 


lessee. : . 
. Where under the terms of a lease of the melwaram 
right by the landholder,'the lessee, inter alia, was 


directed to pay the village dfficers; but he Govern- -' 
ment subsequently undertook payment fhemselves :^. 


making a corresponding incsease in the peishcush, 
and the Éndholder sued the lessee for recovery of 
the manibha swatantram : ee i 

Held, that the plaintiff was entitled toa decree, 

M Duratswami REDDIAR v. R£MAOHANDRA THEVAN 256 
One of heirs of tenant obtaining possession— 
Recognition by landlord as sole tenant, effect of, on 
other heirs. ae U * 
: When one of fhe heirs obtains posgessioh of the 
holding of a defeased tenant and applies for 
mutation of his name and is recognised by the 
landlord as the Sole tenant, the title of his co-heirs 
is nof thereby extinguishéd. Pat Hrgnarain SINGH 
v. RamBarat Rat, Ae I, R. 1928 Pat. 459; 7 Pat. 733: 9 
P. L. T. 4u4 Mo : 196 
—9— — Purchase and amalgamation of tenancy by 

tenant—HRecognition by — thiccadar— Recognition; 

effect of, on landlord. dE WM : 

A recognition by a thiccadar of the purchase of a 
portion of à tenancy by atenant and its amalgamation 
ài made in good faith is binding on the landlord. It is 

' not necessary that such a recognition to be binding 
must be for the benefit of the estate. Pat NATHUNI 
SAHU v. Buacwan Gir, A. I. R.1928 Pat. 436; 7 Pat. 
840; 9 P. L. 'T. 493 e 235 

Rent-decree—Representation® of -tenancy— 

Question of fact—Second appe&l—Interference— 

Death of Muhammadan tenant—O mission tp implead 

all heirá in rent suit —Decree, | whether rent. decree, 

The question whether the parties to a rent suit 
adequately represented the tenancy is a question of 
fact and & concurrent finding of the lower, Court& 
that the parties did : not represent the tenancy will 
not be interfered with if second appeal. 

Where a suit for rent was instituted anda decree 
was obtained against some of the heirs of a deceased 
Muhammadan tenant : ` 
. Held, that the parties to the suit- did not adequate- 
ly represent the tonancy.and the decree was not a 


rent-decree. C NARESH OHANDRÁ- ù., HAyDER SHEIKH 
„Kuan, A. I. R. 1929 Oal: 28; 49.C. L J. 83 180 
Lease. See Colrract ‘Act, 1872, s.,52 793 


Lease of oil well site and right to win o% 
therefrom—Lessee's' liability to pay compensation to 
legjor for use of gas obtained. by sinkiny of wells 
—'Oil’, meaning of —Lessee's disabilgty to use demised 
premises for purpose other than that for which. it 

: was leased—Transfer of Property Act (IV of 1882), 
s. 1089 sug-s (o). : 2. . . 

By an indenture of lease the lessor having granted 

e %o the lessees his oil weg sites and the right to'win 
the oil therefrom fora period of 25 years, the lessees 
proceedéd to sink wells upon the site in question for 
the purpose®ef obtaining oil. No oil in any commer- 
cial quantity was obtained, but gas came from the 
well so drilled, and the lessees by&enclosing the gas 
were able to useitfor their own e purpgsd. In 
an action brought by the lessoragairist the lesgees 
fd* compensation for the usé of the gas so baken: 

Held, dismissing the suit, that (1) oil did net in- 
ede gas agd, therefore, though» the ° lessees had 
agreed, toepay a royalty on oijetakeg, from the sites 

ethey were not liable to > 

-whioh they had used; (2) fao gas wag reduccd. intg 

y . e . 


ay compensation for the gas, 


"V 
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ossession, not by the lessor, but by the lessees, who 
ad dug the welland whotook thegas as it came 
out of the welland used it, and accordingly, the gas 
never having become the property of the lessor at 
any material date, he could not claim compensation 
for its use by the lessees; (3) that s. 108, sub-s. (0), 
ofthe Transfereof Property Act, 1882, which pro- 
vides that the lessee of property must noteise it for 
a purpose other than that for which it was leased, 
did not help the‘legsor, as there was nothing incon- 
sistent withthe terms of the provision in question in 
the use of gas which was necessarily set free by rea- 
. Boh of the sinking of the oil well for the lessees’ own 
purposes ,without doing any damage or any injury to 
the property leased. P C U Po Nara v. Burma Oin 
Co. Lro., A. IR 1929.P. O. 108; 29 E. W. 690; 33 Q. 
W. N. 545; (1929) M. W. N. 378; 7 R. 157; 31 Bom. L. 
"X. 750; 49 ©, L. J. 527 e 705 


. ‘Legal Practitioners—Acteptante of instructtons— 


Failure of client to pay Yemaneration—Duty of 

practitioner—Responsibility in cases of poor clients 

—Duty in criminal cases. : i 

Failure of the client to pay the necessary remu- 
neration will not absolve a legal practitioner of his 
obligations to "his client unless he brings the matter 
specifically to the notice of the client and then and 
there repudiates the instructions. 

He cannot neglect his duty without informing his 
client and after a lapse of time plead that though 
he accepted instructions from his client, those in- 
structions Were only conditional upon his receiving 
his remuneratioh. os 

The rèsponsibibity ofthe legal practitioner in this 
respect is, very great in the case of poor clients and 
in criminal cases. Pat Inthe matter of F. A 
MUKHTAR, A. I. R. 1929 Pat. 337; 10 P. L. T. o 





' —Grave misconduct, ~ : 
It is not enough for a legal practitioner who 
Comes forward asan identifier to rely merely upon 
the fact that he has been told by another person 
that he identifies the person, The identification must 
be a genuine identification. ; 


Cases of careless identification by legal practi- ' 


tioners invobve not only an offence on the part,of 


the legal ‘practitioner against, the duties of his pro- ' 


fessibn but also an offence again&t the State and 
public funds, and should therefore, be dealt with 
` great severity. PatIn the matter of I. A. MUKHTAR, 
. A.I. R. 1929 Pat. 339; 10 P. L.T. 641 0679 


Disciplinary proceedings, See SIND Courts 
"Aor, 1866; 5. 16> > ne 31 
—pPutf towards minor officials—dnducing 
` officer of Court to fleviate 

Court records to Pleader’s house for. inspection—; 

Improper conduct. bí . i 

A Plgader by virtue of his position is an officer 
of the Court andit ishis duty to Pragect all minor 
officials of the Oourt from any temptation to depart 
from their dutygand a departure from this rue of 
profegsional conducton the part of gny legal practi- 
tioner must b$ strongly deprecated. 

Where a Pleader without any dishonest intent$on 
‘whatever? induced a *peshkar of the Court to take a 
document which had been filed in the Court to 4be 
Pleader% house for jhe inspectich of hts client who 
was a rich zemMdar who did not like to ton% to t 
: Court for that purposse ° be 


! 
. 
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Careless identtficationz-O fence against State. 


from dttty—Taking 


& 
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Held, that the conduct of the Pleader waseimproper 
and deserved strong deprecation, though there was 
no dishonest or bad intention on the part of the 
Pleadere Pat In thé matter of B. A. PLEADER, A. I. R. 
1929 Pat..338; 10 P. L. T. 715° ` 673 


Legal Practitioners Act (XVIII of 1879), ss. 3,36 
as amended in 1927—Tout~-Resolution of Bar Associa- 
tion—Resolution passed by majority, ‘validity of— 
Evidence —Inference from conduct of tout, : 


In order that a resolution by the members of a,Bar 
Association that a certain personis a tout, may be 
considerel as a ‘resolution of an association entitled 
to practice as legal practitioners in Court’ within the 
‘meaning of s. 36 ofthe Legal Practitioners Act, it is 
noé necessary that- the resolution must be passed at 
a meetingat which all the members of the associa- 
tion are present. It is sufficient ifa meeting of the 
association is convened and the resolution is passed by 
the majority of the members present at the meeting. 

The there fact that a person makes it his business 
to act as general agent and to find legal practitioners 
for those who want legal aid without being bound 
as clerk or otherwise to any one legal practitioner 
does not constitute such person a tout, But the Court 
may in a proper caseinfer from the circumstances that 
a person is in the habit of receiving remuneration from 
legal practitioners, even though there is no diréctevi- 
dence to that effect C. HARENDRA NARAYAN 


Va 
| SECRETARY BAR ASSOCIATION, JAMALPUR, A. I. R.1929 
Oal. 196; 56 C. 800 ` 602 


— ——— S. 13—Refusal to accept brief against 
another practitioner—Misconduct. : 


Men atthe bar are members ofa public profession 


and by theirvery calling they engage and under- . 


take to act for anybody who fulfils certain conditions, 

Therefore, if a client comes to them with proper 
instructions and prepared to pay a fair and proper 
"freeand invites them to undertake a case of a kind 
which they are accustomed to do, and they refuse, 
such refusal, amounts to professional misconduct, and 
should be punished as such. The mere fact that the 
| opposite party happens to be a member of the 
same profession is not a circumstance which entitles 
them to refuse.to undertake the case. A Goxun 
PRASAD v. EMPEROR, 30 Or. L. J. 522; (1929) A. L.J. 


616 - 641 


Legal representatives, See Crvin, PRocspuRE Conn, 9 - 


.1908, s. 105 (1) è , No 184, 
‘Lessor and lessees-Third party taking over 
benefit .. and burden of agreement. of, lease— 


"Obligation to indemnify lessee 
under agreement of lease. ^ 


Under san agreement of lease for a term of 99) years 
the lessee went into possefsion of the demised pre- 
*:mises. Subsequently, the defendat entered into. a 
'contráct with the -lessee to’ take over the bentfit and 
burden ofthe said agreement of lease: ; 

Held, that the defendant: was, in consequence, 
.bound to indemnify the lessee against ‘all°* liabilities 
under tif agreement of lease, and was liable to re- 
eimburse the lessee ‘all sums which the latter may 
‘thereafter have to pay as rent to the lessor under 
' the agreement of lease. 
v. Russa JINGINBERING Works LTD., 7 R, 4; 49 

e J.516; A. I. R. 1929 P. ©. 189 724 
-Letters Patent (Lah), ss. 15,18. See- ÂĜOYERNMENT 
or INDIA ACT, 1919, ss. 124, $27, 128 428 


„against liabilities 
e. 
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Letters Patent (Madras) aviametideuith 1928, 
cl. 1 5- Judgment, of Single J udge in Second Appeal 

35 ribi" out "of n 


"suits" 
*Saphether “aha epbeatte 
v <Spetrospebiing. 4 m ae ees tiet 


214 Let 
[E ss z 
& “Tho KA N, of the Letters Patent | Q the: [drag 


et Court... iS 1928 barring, appeals. from 
"üdgméfits: ‘ofa B 


e “whether 









-Ahen didi,” 





SA 


fe SNR AR EER: in i Sécond. Appeals “in 
“he? High, Court is ingle, retrospective i in itë ‘character, 
ES ever . after the diiendinént &-Létters, Ratent 


“appeal lies against “the judgment” of à-Single"Judge - -~ > 


“in ‘econd Appeal arising: from. a suit :filed- before the 
amendment, was made: Iri fe ETA 
b iTheinstitution ofa eui ‘carries: withe it: hei linpli- 
eption; that; appeals then in; force: are: preserved: to-it 
‘through, the: rest pis its career, ; unless; ihe: DOE Mure 
bas. either;abolished- the, Court --to,. -which-an.. appeal 


EIE NERO 





-&hen;lay or has;expressly or; by necessary, ántendment. 


.given the:Act;a retrospective:effect. M: In. re VASUDEVA 
- SAMIAR; : (1929) MW Nv 57; 529 Jas W. 890; A; TR. 
71929, Mad 381; 52,M.«-361;-56.M.. Lids 369. 








t Lotten Patent (Rang): oh 12s. eee Jostssrentos pie 
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: p ii 
j e inder 70: XX 1; 
A Gode, whether: oui to bi pplicatic 


eio onyx. 





ion. ths zh 


n dio ner iling. of: tabular” ahan Ka ; 


` fice Swith..O.. Kli El} :Civil- /Procedure Code, 
ee to an application to thet Caurtwithin' the 
meaning, of Art, 183 of the First | Schedule to the | Limi- 
“tation Act read in .Sonjünetic on with 8: 36f the Act. 
The Article déés not require "the making of an 

z order. in: .exécution in; order that the .rightsnof'the | 
- decreezholder,may, be; preserxed: -from being: -harrediby 
limitation, except, dim cases; where: the question; of re- 
"yivor arises. ;- GA TARMONT- DASI, V»: Brens + (BEHARI 
“Dus 551 11341; A. T. R::1929.Cal. 193- sesanga 188 
m — Doe 14. Bee 'ARBmmuigo Aor; 899. "ül 3 443 
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gé ey of 
vi 3] pei 


] ve "The worde ii lilio P of “limitation ea 
An. B. 4, Limitation. Act, must be. interpreted. as egui- 
Jyalent 10 * the period SE limitation prescribed” by the 

Tikat, Sehedule,, aa modified bx, ss dnd 8 "Uil the 





here" à plait was. '& miro; $ č 
action arose in his favour and the’ Vires years" tiii he 
was entitled to untler ss. and’ 8 df the Limitation Act 

cexpiréd : during. the: vacation : othe- trial:eGourt and e 
-the plaint-was presented $.month lateron the- day ón 
‘which the Court*re-opened:. xb 
ta Held, that. s: 4-o£ the Limitation 


salt 


‘Act “appliedite to: “the 


càse and the. plaintiff. was.entitled:to.the;benefit;of the 
.&umulativegffeot of ss. 4; 6 and 8:of the Act.’ M^MaRRI 
«NapasayYa'v. PERURI: KRIBHNA Mares Tor So 
d 2 


E 06; e IL Pe) gy 





Ef Mes Season remus 
=, ~:twhether’ can be kelud: i 
* ^ Where “the period: Spiacsibed ‘fox préfering’ Sdn 
Appeal expired yen the “Court. was. closed- and tho * 
appellant applied for copi¢s of the ea and 
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"filed prior 7 to,’ "tinent, : 
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décree en ithe ré-opéning-: day and Cifiled i appeal 
without. any funther alee. as soap ache obtained-the 
copies: eoo hn Men eld a deus 
is Held; ihat'the- appeal. was not barred; SR Må Dane ». 
Tan CuoNG. Sax; 6 iR. E tA TAR. £929 Rang»96 v- 


Sig fae Ul nn 


es 


Bienes ~ Sse 


eiunibestiioe 
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—Se ‘a sica rin s in, aps ng ` 
IDY... f jiligmént. f t trad, Court, allowance "9f. : 
a Wher in second. apps&ls.thg-. High: Odürt ingiéts* 
"on the; Copy t of ihe: detn t ofthe, firai (gurt being 
‘filed, the. time “gpént ` in, obtaining, & “Bug | ‘copy. should 
‘Be allowed! 
though: this cahngt be doné’ ün lems 12 "of the Act, «A 
"Bins Lat, v. Budr4 Naru, A. “RO 1928" All, 416 
SAPE NS Nt Di lags : 
TURAE Sin: 7—Suit* Sy members: nof, joint” ‘Bindu’ 
‘admily;-some:majon. others: minorMajor plaintif 
rta of family—Ecxtensiorof. 1 timer o yoo e 
-.Where'some of thé'plaintifis.are’ adults and: ‘thie! otliers 
:are minors. but: nall-are : members "ofi à jointe "Hindu 
-family : of which ore:otcthe' major ‘plaintiffs: id tte 
‘karta, extension: 6ftime ‘under. s. T} Limitition Act, 
cannot be claimed inasmuch‘asi the karta Hgs” author- 
rity to give: a discharge not only.for:hitmelf: butu àlso 
: on. béhalf of àlldthers. i CuABUTOSH; Grose? ve xem 
-Mouaw. Roy;48 O.Lt Tigan; Ai Toc Rs. 1929 ‘Caly 4165 


pubes ea seas Lstininbpvo bu vite anc 354 
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Tanah 13. Limitation “Act, cm mist be, reed 8d. As, to “to 

avoid. the, óbyiols. sisi that” arises if; corporate 
podies; e y. , Heads ot'Stàíes aire deéned tó residé out- 
“side British India so that suits against them can never 


paty ach oud v6 ars onm 1667-^. 
<- =. Sv 5. “See Grèm Pnoganosh Cobi, 1908781149 .. 


‘unter .8.; Ex of the «Limitation. Act : 


———— 5S. 12. See aes ACT ^19087 spege? f 


cbe'barrédiat all... Thig can be Gone -by::tréating-them : 
as defendants who by reason of.their.spécialcharacter - 


care not-absent: from ‘British India withinrtheimean- . 
sing; of the .section,; because ‘thay. havernot: thessame - 


.liberty-as private: individuals to.reside ‘personally ih 
<British.India and . attend. to. their affairs:and’ thoy 
must doso through agents or represéritatives They 


d- can pe held: to, reside,in; British - ‘India, in so-faras : 
. they “actually, carry “on «their. business:e: through ré: ' 


< presentatives in British. India. B SAYAIT RAO: 9, 
5 MADHAVRAO: RAGHUNATH Rao, x30 Boy: la Ri 34635 Al, 
rR. 4929. Bom. 14 tetni SES I. 





. &.14 (2). iD Hon. 0f. * t 

tU attract the - -application cof: s). 4: (GL Limitation 
“Act, it is essential that, the, relief, claimed in the 
‘proceeding® “of which it-is desired to, take. ‘advantage 
‘must be the same relief as is asked fpr’. in' the pro- 
,ecedingPine regard to which ‘limitation,’ isebeing consi- 
“dered: 'AMonsIN | Raza KBAN v. Harper ' BAKHSE, , 26 
A; Li. J. 498; A. T. Ri1928 AN. 368; ag; A 6 


a i. 15 « (2) Notice necessary befor e` igstitution 
of suit -Deguetion: of period ofi; motice: in. ‘computing 
g limitation: - 25] 
n Im computing,” the périod of. timation ‘prescribed 
for, any.. suit- of “which notice his beén' given in 
accordance with the requirements, of&ny- enactment 
dq ‘theitime-being, in Tor the period, of such:ndtice 
¿must be, excluded. `. t MODEL 
eV here; the defendant is. a Ward, of Caartepd ander 








dU oetara 


iode a tie Cofirt o€ Wares, Act. by. “yhich heis -poverned 


„a notite, d two months ‘ia, Ttecesatfy "to the Court 


of Wards before & suit*cane be, instituted) the plaint: 


ifs are entitled toa dequétion of two “months in 
E 


oe 
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computing the period of limitation prescribed for the 
suit. A OUpH BEHARI Lar v. OOLLECTOR or Erau, 12 
R. D. 452; A. L R. 1928 All. 625; L. R. 9 A. 263 ED 
. . ! 6 
— s. 18—F'ratid—Sale, concealmegt of, from 

pre-emptor—Intention to deceive—Contract. Act (IX 

of 1872), s. f7.» 

Fraud hasnot been defined inthe Limitation Aot 
nor has it beendefinód in the General Clauses Act. 
*But that its scope is very wide is apparent from its 
defnitión in s. 417 of the Contract Act, under 
which wherethere is an intention to deceive another 
party coupled with an active qpntealment of the fact 
by one having knowledge or belief of the fact or any 


‘other act fitted to deceive the aat amounts to fraud. 


lf averidor ora vendse wishes thata sale, should . 


not benulléfied by a pre-sgiption suit itis necessary 
for him to inform the plaintiff before the transaction 


. and get his refusal. In that sense there is yduty 


' was 


om the vendor to inform his cwsharers of his inten- 
tion to sell- Though a mere omission to inform 
him would.not amount tofraud, nor would the bare 
fact ofconcealing the sale transaction amount to 
such fraud, yet where there is an active concealment 
of the transaction coupled with an intention to de- 
ceive the other party, there would undoubtedly be a 
fraud within the meaning of s. 18 of the Limi- 
tation Aeg. A Sazo SHANKER UPADHYA V. PARTAB NARAIN 
Sincu, A. L B. 1929 ALL 213; (1929) A. L.-J. 342° 798 


-— -9— 8. 19e- Acknowledgment by Director of Com- 
e genj—4Acknowledgment without authority’ but in 
ordinary . course of business— Limitation, saving of. 
A Company registered under the Companies 
Act had three Directors. One of the Directors ac- 
knowledged a debt ofthe Company by signing his 


name of the Oompany *and the word 'Director' 
appearing below his signaturé. This Director had 
no formal authority from the Board of Directors 
but the acknowledgment was made in the ordinary 
course of business: i ' i 
Held, that such an acknowledgment was suffei- 
ent acknowledgment ‘within the meaning of s. 19, 
Limitatiod Act. O AMULYA CHARAN Sur v. Tun Coan 
'EmNorNEERING Works, LYD.,«48 O.el, J. 597; A. I. R. 
1929 Cal. 155; 3 C. W. N 833 177 
s S. 19—Acknowledgment of liability, essentials 
of—Acknowledgment by guardian, validity of. 
The plaintiff had deposited a certain fum of 
money with defendant No. 1 and the father of 
defendant No. 2.' In a suit for partition instituted 
by the mother of defendant No. 2 as hie guardian 
against flefendant Ne 1, the latter Admitted the 
deposit in the written statement and ip the award 
which was made in the*suit the defendants were 
made equally liable for the deposit andethe award 
ccepted by the parties by $ejoint petition. 
In a suit by.the plaintiff for the recovery of the 
deposit within 
petition : ? : 
eld, (1)%hat the written statement of defendant® 
Xo. 1 coupled with the award and the joint @peti- 





` tion ‘amounted’ to « promise by defendant No. 1 to 


thé plaintiff to pay the amount of the deposit gand 
that the suit against the defeadant No, 1 Was, not 
barred by limatation e ` * e 

(2) that the joint 


Sense put in by the mother 
of deféndant No.2 Wa 


S not a proper acknowledg- 


"ment asit did not stat& the amount of liability in 


respect oleh she acknowledged thotliebility. of 
‘ “61 - ° s z f i 
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.Nos.“l to 3 under a deed executed by......... 


. name and affixing a rubber stamp bearing the f 


` eight years from the date €f the ` 


“19d: A. I. R. 1929 Lah? 505. 
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defemdant No. 2, and that the suit was barred 
against defendant No. 2. . 

It is not necessary under s, 19 of the Limitation 
Act that an acknowledgmeat of liability should be 
made in à document to which the creditor is a 
party. C MANIKYA, Brwa v. PvsHPA CUARAN Masui, 
A. I. R. 1928 Cal, 850 263 
—— ——$. 19—Acknowledgment of  mostgage, 

essentials of—Construction of admission. 

An &icknowledgment to be good should bea con- 
scious acknowledgment of liability. It should signify 
to the mind of the person making the statoment that 
phe maker of the statement thinks and believes that 

eisliable atthe date of the making of the state- 
ment. 

In ‘a plaint it was alleged as follows: “the land 
aforesaid isin possessory mortgage with defendants 

ssexe s ER 
favour of............ dated... ........". In the written 
statement the defendants admitted this statement 
contained in the plaint: 

Held, that the admission in tbe written state-' 
ment was a sufficient acknowledgment of the ex- 
istence of the mortgage and the liability to be re- 
deemed within the meaning of s. 19 of the Limita- 
tion Act. A CHAEDA LAL v. GHULAM ABBAS, A..I. R. 





1929 Alb. 242 - 627 
— S. 19—Acknowledgment, whether implies 
promise to pay—Suit on acknowledgment, 


maintainability of a 

An unconditional acknowledgment implies a pro- 
mise to pay and, therefore, a suit on the basis of 
such anacknowledgment is maintainable. L Faren 
CHAND v.GaNeA SINGH, A. I. R. 1920. Lah. 264; 30 P. 


L. R. 226 853 
———— s. 19—-Morigage—Suit for  redemption— 
Acknowledgment -of subsisting liability—Pre- 


sumption that morigage was not barred on date of 

acknowledgment.  —— : 

Where an acknowledgment of a mortgage is 
couched in language not amounting to an admission 
as regards the time when the mortgage was made, 
the mortgagee who relieson such acknowledgment 
must futnish evidence aliundi to prove that his 
right of redemption subsisted when the acknow- 
ledgment was made. Butewhere theeacknowledg? 
ment relied on is notonly such an acknowledgmept 
as is required by se 19 of the Limitation Act but 
goes further and contains an admission in un- 
equivocal terms that the mortgagor’s right subsist- 
ed till the date ofthe acknowledgment, the mort-» 
gagor ghould be deemed to have establishtg that the e 
mortgage had bsen made sometime within sixty 
years Vefore the dats of such admission, A Muir 
Lar v. SONI Ras, A. I. R.4929 All, 209 451 
————— $. 22—Suit by member of joint Hindu 
of  debi—Other membera 


family for recovery . 
after — linsitajion—Main- 


umpleaded parties 

taingbility of suit. 

Where one of the membex»s of a joint indu 
family sues in his own name for the recovery of 
a joint family debt on the allegation that in parti, 
tion the debt in dispute fell to liis share,the mere fact 


‘that the other members of the separated family are 


impleaded as pro forma defendamts only after expiry 


‘of the period of limitation will not render the suit 


time barred. L Papam SEN D. Dara Ram, 30 P. L.R. 

74 
Sch. 1, Art. 11. See Civin*PROoEDURS Cops, 

1908, O. XXI, RR. 58, 03 “703 
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Sch. |, -Art. 11. Sse O1vin PROCEDURE CODE, 


R, 63 912 
Arts. 11-A, 13— Presidency Small 
Cause Courts Act (XV of 1882), ss, 41, 49— 
Proceedings for recovery of immoveable property— 
Objection by third person in possession—Separtie 
suit for possession—Limitation—Civil Procedure 
Code (Act V of 1908), s. 2 (2)—‘Decree.’ | 


1908, O. XXI, 





A suit for recovery of possession of immoveaple pro- 


perty against persons who have successfully objected to 
delivery of possession in proceedings under Ohap. VII 
of the Presidency Small Cause Courts Act is not 
governed by Art. ll-A or Art.13 of Seh. 1 of the 
Limitation Act, the proper Article applicable being 
either Art. 120 or 144. 

A proceeding under Chap. VII ofthe Presidency 
Small Oause Courts Act for recovery of possgssion 
of immoveable property is not a suit and the deci- 
sion of the Court thereon is not a decree within the 
meaning of s. 2(2) of the Civil Procedure Code, 
M Hyper ALI v. AMIRUDIN, A. I. R. 1929 Mad. 69; 

` (1929) M. W. N. 174; 29 L. W. 537; 26 M. L. J. 199 
504 
————— — — Arts. 32, 120—Sutt for removal of 
encroachment on shamilat—Limitation. 

Asuit by a member of the proprietary body 
against some other members of the same hody fora 
permanent injunction for the removal of a building 
erected by the defendants ona part of shamilat. and 
thoroughfares is governed for purposes of limitation 





by Art. 32 and not Art. 120 of the Limitation Act, L 
Buacwan Das v. HAMA NAND 73 
———— pu Art. 44. See MORTGAGE ` 405 


——— — — —— Arts. 61, 88— Principal and agent 
—Suit by agent against principal— Limitation. 


A suit by an agent to recover money due to him: 


from the principal on transactions entered into on 
behalf of the latter is governed by Art.83 and not 
by Art. Gl of the Limitation Act, L GANESH Das v. 
Narsineu Das, 30 P. L.R., 35 767 
— ————— Arts. 62, 120 — Co-sharers— 
Collection of profits by one co-sharer—Suit by 
another for accounts and recovery of his share— 
Limitation. 
A suit by a tenant-in-common against another for 
“an account ef she profit collected by the latter and 
fgr recovery of the plaintiffs share thereof is 
governed by Art. 120 of Sch.*I of the Limitation 
Act and not by Art. 62 of the said Schedule. O SURAT 
NARAIN SINGH v. NARBADA Perasan, 5 Oe W. N. 1122; 12 
o R. D. 762; A. IeR. 1029 Oudh 83 
————s.— Arts. 64, 85—Mutual, current and 
open account—-Balance struck—Suit on bglance— 
Limitation. . 
lf a balance struck on*the basis of a mutual, 
current and open account amounts to a novation of 
contract and implies a promise to pay, a suit on the 
foot of such & balance is governed for purposes of 
limitation by Art. 64and not by Art. 85 of the Limi- 
tation Act. L KAHAN Ouanp Dura RAM v. Firm Daya 
“RAM Amrit Lat, A. I, R. 1929 Lah, 263; 30 P.L. R. 
0240 : 764 
— —*——— .—— Art. 83, See LIMITATION Act, 1908, 
Scu. I, Art. 61 767 
—S9— Aft. 85. See LIMITATION Aor, 1908, 
764 








Scu. I, ART. 64 . 
— ——- Art, 97. See Conrracr Act, 1872, 


s. 52 ao 793 
——— Art. 120. See LIMITATION ACT, 1908, 
So. J, ART, 32 6 ` e 73 
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—— —— Sch. |, Art. 120. See LIMITATION Act, 1808, 
Son. I, ART. 62 e : 99 

————-————- Art. 120—Declaratory suit— 
Limitation—Cause of actionwDeniat of “title in 
written st&itement. 

A suit for declaration of title toeland must be 
brought within six years of the cause of action 
unless there has been a {sesh invasion of the 
plaintiff's right giving him a fresh cause of action, 

A denial of title in the written statement cannot 
save from limitation a suit for declaration of title 
which is otherwige barred, as Courts are nob con- 
cerned with causes €f action arising sifbsequent to 


the filing of the suit. A KALLU Suan v. MOHAMMAD, 





EHSANULLAH © 5 629 
— e Art$ 121? 142, 144., See ASSAM 
LAND AND REVENUE REGULATION, 1886, s. £0 606 
————— Art. 134—Suit to redeem 
usefructuary mortgage—Transfer of absolute * 


interest by mortgagée— Limitation. , 
Under Art.134 of Sch.I of the Limitation Act 
the question is, what did the purchaser from the 
mortgagee intend to acquire, and if he honestly, and 
after due care, believed that his transferor was the 


. full owner,it may be presumed that what he intend- 


ed to acquire was full ownership. 
Where ina suit to redeem a usufructuary mort- 
gage, it was found that the mortgagee dad trans- 
ferred the entire interest in the property as if it 
belonged to himself and the propérty undérwent 
several change of hands, and the transferees took 
with the belief that they were absolutely entitled to 
the property transferred: s 
. Held, that the suit was governed by Art. 134 
of the First Schedule to the, Limitation Act. 
MARIYUMMA v. ANDU, A.J. R. 1929 Mad, 145 


— Art. 142—Suit for recovery of 
possession—Possession within 12 years—Title, 

[na suit for recovery of possession it is for the 
plaintiff to establish his possession within 12 years 
ofthe suit, but in the question of' evidence the 
initial fact of the plaintifi’s title comes to his aid 
with greater or less force according to the circum 
stances established in evidence. L BasaLa v. PIRU Mat, 
10 Lah. L. J. 517 ° toe 420 
—— ———— ——— Arts. 142, 144—Purease. of 

undivided share—Delivering of formal possession— 

Judgment-debtor continuing in joint possesston— 

Suit for partition against co-owngrs—Subsequent 

suit for actual possession against judgment- 

debtor —Limitation—Adverse possessiqn. 

e Where *pogsession has been delivered to a purchaser 
an execution in accordance with law, that would, as 
ebetween the parties to the proceedings for delivery of 
possession, give a new start for the computation of 
limitation’ and the possession of the defendans (i.e, 
the judgmentebebtor) wouldabe deemed to be a fresh 
invasion gf the plaintiffs rights anda new trespass 
upon the property. e 

Joint owners by delaying to sue together for efect- 
ment of a trespasser in wrongful possession of 
a Yrtion of the joint property, or by, delay- 
ing to have partition in order to asserttheir;separate 
erig&ts te actyal possession in accomdance with their 
shares, cgnngt stop the running ef time jn favour of 
she trespasser. 


= . s. . . . " 
The question of adverse pÜgsession does mot arise 


in a suit governed by Art, 442 of Sch. I ofhe'Limi- 
tation Act, LANES - 
The rfaantiff purchased an undividé? share- of a 
. . s . tes e 


M. 
149. 
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house ina sale in execution ofa decree, and obtained 
formal possession ofthe share in 1903. The judg- 


' ment-debtor and his co-sharers continued in actual 


possession. '[he plaintiff instituted a suit for parti- 
tion against the co-Owners in 1916, and, obtained a 
decree His claimto actual possession was obstruct- 
ed. in 4917 anti e instituted a suit in 1921, claiming 
penal physical possession of the share purchased 
by him: . a 
. 5 eld, that the suit was barred by limitation: A Sita 
Ram v. Rast SUNDER Prasap, 26 A. L.J. 573; A. LR. 
1928 All. 412; 50 A. 813 ` | 
— —'— Sen. |, Arts, 142, 14. -*Suit for possession 
on basis of ownership. and 


twelve ydars, necessity of pnoving—Adversg posses- 
sion ° E 

Where a plaintiff -sues fof possession on the 

. ground that he is theowner of the propertye and 

that the defendant is a tenant under him, if he is 

able to prove his title but not the tenaney, it is 

necessary. for him to prove possession within 12 


years of the suit and the onus is not on the de- | 


fendant to” prove adverse possession. |L GHULAM 
MUHAMMAD v. Fated Kuan, A. I. R. 1928 Lah. Sue edat 
———— Art. 144. See LIMITATION Act, 1908, 
Son. I, Arr. 142 n ) : 791 
———————,.— Arts.165, 181. See Orr. Pro- 
OEnJRE Cope, 1908, s. 39 i 444 
sa Art. 174. See OrviL. PROCEDURE 
* Oonz 1908, O. 











XXI, 2.2 139 


—_———ATt. 18 2-—Civil Procedure Code (Act 

` V of 1908), O. XXI, v. 95—Decree-holder as. auction- 

* purchaser, position pf—Application by decree-holder 

for possession as auction-purchaser—Step-in-aid of 
execution. : UG 

` Broadly speaking the fact that the decree-holder 





and auction-purchaser are one and the same -person’ 


_ can have no bearing on the rights and liabilities 
attaching to a decree-holder as such and the rights 
and liabilities attaching to -an auction-purchaser as 


Such. In a ease, therefore, where the decree-holder. 


is himself’an auction-purchaser and the sale has 
begn confirmed anda sale eertifioete granted, the 
decree-holder must be taken to have received from 
hintself “as auction-purchaser the sale price and it is 
as aucijon-purehaser and as auction-purchaser alone 
that-he ean proceed to makean application ifneces- 
sary, under O. KAI, r. 95,-Civil Proceduré Code. 
Therefore an application under O. XXI, r- 95, Civil 
Procedure Oode, by the decree-holder in his- capacity 
as an auftion-purchasér to recover: posflession is. nct 
a proceeding in execution anda step-in-sid of exg- 
cution. A Moxsin Raza Kin v. HAIDER BAKHSH, 26 
A. L. i 498; A. I. R. 1928 All. 368; 50 A. 620^ 869 
—————— —— Art. 182 —Execution of deeree— 

Error injname of decree-holder—Amendment of 

‘error, í whether ' gives: fresh’. starting poit jor 

ligitation. è te i 

A decree ws 
imthe hands of ‘Joti Prasad’. The decree-holdew al- 
lowed the decree ‘to*get time-barred but subsequent- 
ly Applied for amendment of the decree on ghe. 


ground! that "Jofi Prasad’ was.e mistake for ‘Jwala ° 


" Prasad’. Theeameiidment -was grantet @ parte 

. and the*decree-holder applied fer execution within 
three . years of the arffendment contending that: the 
decree became capable df execution only after the 
amendmenties A o» a. =. 

e . > . e` 


* P = 
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791- 


tenancy—Plaintiff - 
proving title" but mot tenancy—Possession within’ 


Madras 


passed against the assets of Aand B * 


963 


Hold, that the original decree was not incapable 
of executionin spite of the error in orthegraphy 
and the application for execution was, consequently, 
barred by limitation. A MAHARANI v. Dest Das, A. I. 


R. 1929 All. 253; (1929) A. L. J. 427 118, 
s Sch. I, Art. 182—Step-in-aid of execution 
—Opposing application for setting aside sale, 
whether © step-in-aid of execution—Sublequent 
applecation. when continuation of previous 
application. ' 


Merely opposing an application of the judgment- 
debtor for setting aside sale is not a step-in-aid of 
@xecution. 

Where a subsequent application for execution does 
not contain aprayer for revival of the previous 
application and is made in the form prescribed for 
execption applications and the relief claimed is 


. different from .the one claimed in the previous &p- 


plication'it cannot be deemed to be a continuation of 


. the previous application, ` L MADHO PARSHAD v. GHANAYA 


Lat, 30.P. L. R. 419; A. I. R. 1929 Lah, 529 24 

Local bodies—Power to exempt prospective traders 
from taxation. See INTERPRETATION OF STATUTES 

` : Y 751 

Local Inspection. -See Pracricz 644 

Madras Act (V of 1922), Sch. Il, Art. 17. See 

Court Fres Aor, 1870 157 


Madras City Municipal Act (IV of 1919), s, 65 
(2)—Personating voter, what constitutes, - 
To constitute an offence under s. 65 (2) of the 
Madras City Municipal Act, itis necessary that ihe 


accused must have actually applied for a ballot paper - 


under a wrong name. 
- Where, an intending voter merely applied for a- 
slip of paper from a Subordinate Officer to enable 


“him to get the ballot paper from the Polling Officer in 


the adjacent room, but the latter officer himself came 


out and saw the voter and recognised him not to bea ' 


voter: ; 


Held, that there wasat best merely a preparation 
to apply for a ballot paper and no offence had been 
committed. M Sygn Hussain v. MUNIBATHANAM, 3 
Cr. L. J. 528; A. I. R. 1929 Mad. 489; (1929) M. W. N. 
505 ` n ‘ 813 
EstatesLand Aet (I of $998), ss. 26,°. 

30, 77—8Buit for ageptance of patta—Claim far 

higher rent—Landholder's right toenhance rent 

without recourse to proceedings unders, 80, where 
rent originaljy fixed is low. 

Under s. 26 (3) of the Madras &states Land Acta 
landlorg is entitled to enhance the rate of Tant fixed 
by his predecessor, witheut the intervention of the 
Court, if the rate originally fixed was lower than 
the lawful rate payable on lands of à similar 
description in the locality at the: time of the original 

ant. : f ] 

Section 26 of the Act deals with caseg where there 
has begn an- actual prior rent greater than the rent 
claimed by the tenant and does not deal with a gase 
where a ryot is setting up that ab initio the rent 
payable was the lower rent and that the terms ofe 
tenancy always had been the lower regt but*to be 
increased to the higher rent in certain eventualities. 
M YELAMARTY KAMANNA v. SOBHANAMDRI APPA Rao, A. 
I. R. 1829 Mad. 75 e - 337 
Madras Forest Act.(V Of 1882),s, 55—Com- 

pounding of offence—Subsequent osecution for 

same offence on ground-of compensation being - 
- énaufficient, legality of. ` o 


9 
* Madras Forest Act—condcl. ; - " 


Under s. 55 ofthe Madras Forest Act of 1882, no ` 


further proceedings can be taken against an accused 
persof or his property ifthe offence has been once 
compounded. 

The mere fact that sufficient compensation was 

e not taken from the offender is no ground for starjing 
afresh prosecution for the same offence. M In re 
LAMBADI Latcuma NAIK, (1929)M. W. N. 115; A. I R. 
1929*Mad. 252; 30 Cr. L. J. 385 241 
Madras Hindu Religious Endowments Act 

(11 of 1927), s. 75, whether retrospective. 

Section 75 of the Madras Hindu Religious Endow- 
ments Act of 1927 is not retrospective in its 
character and is inapplicable to a scheme framed 
long beforetne Act was passed. M CniNNAN CHETTIAR 


v. SUNDARASA IYER, A. I. R.1929 Mad. 322 ^ 54 
————— sS. 84. See Court Ferers Act, 1870 157 
Madras Local Boards Act (V of 1884), 8.162. 

See PzNAL Cone, 1860, s. 43 - 242 


Madras Local Boards -Act /XIV of 1920), ss. 
35, 56 and 57—Rules for decision of election 
disputes, r. 11 (c)—Improper reception of vote, 
what constitutes--Member absent for three months 
—Right to be restored to membership, whether 
exists if not exercised at next meeting—Dis- 
qualification of member, whether can be gone into 
at election inquiry—Secret ballot—Voter, whether 
can be compelled to disclose for whom he voted— 

‘Improper reception of evidence and enquiry into 
qualification of veter—Illegal exercise of jurisdiction 
—Revision—Civil Procedure Code (Act V of 1908), 
8, 115, 


It is not open toa Court which holds an enquiry ` 


into an election petition relating to the election of 
-the President of a Local Board to go into the question 
of the disqualification of a member after the nomina- 
tion paper is aocepted. 

Afteran electionis overit can be contested only 
on grounds set out inr.11 of the Rules for deci- 
sion of election disputes. 

The phrase “improper reception or refusal of a 
vote" in r.ll (c) means only improper acceptance 
of a vote, which is on the face of it invalid, or 
refusing to accept as proper, a vote whieh is really 
proper, but does not include the reception ofa vote 

e ofa disqualified persop. 

Where a Quéstion arises as to the disqualification 
èfa member of the Local Bbard, the question must 
be determined bya proper proceeding under s. 57, 
Madras Local Board Act and when that course is 
not.adopted, it is not open to a Court which holds 
an election eftquiry to go into the question which 
might fnd ought to have been determined "before a 
different forum. ° 

It is not the policy of fhe Local Boards Act or 
the rulés framed under itto allow an objection as 
to disqualification of a candidate to be raised in 
an election gnquiry which is confined according to 
rules to frregularities and illegalities in the conduct 
of the election itself,and not to anything arftecedent 
to t. 

Under s. 56 of the said Act it is within the power 

* of the Board to restore a member to the Board if 
he fails tô attend for three consecutive months 


more than,one mgeting of the Board. Butthe mere ° 


exercise of the power at the time not mentioned 
in the Act would not make it ultra vires. lt would 
„only make it irregular. . 
20 Where ntembers who have been absent for three 
* "consecutive months have been wrongly restored to 
d ee . 
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membership they continue to be members till the 
question is decided by the District Judge under s. 57 
of the Act, 

Section 35 of the Act which provides ethat the 
disqualification of any member would not invalidate. 
the action of the Board, cannot apply to the elec- 
iion ofa President as there is nof a Corporaée aetion 
of the Board. E jt 

Where the ballot is a secret ballot, it is not 
open to the voter to disclose for whom,he voted, 
nor is itopen toan Election Céurt which holds an 
enquiry toask any voteras to the way in which he 
voted. * . . 

Two members of a Union ‘Board ceased to be 
members of the Board on account of failure to 
attend, the meetings ef the Board for three consecutive , 
months. 
the next month without objection and the follow- 
ing, month they were restored to membership and 
took part and voted at- the election to the President- 
ship of the Board which took place: the month 
following. On an election petition -filed by the 
defeated candidate at the election : 

Held, (1) that whether the restoration .of the 
absent members was right or not, their names being 
found in the list issued by the President of the 
Board for the election, the officer who conducted 
the election was not entitled to go behind jhe list and 
disregard any vote on the ground ofdisqualification ; 

(2) that no petition having been filed under s. 57 
of the Act, the question of disqualification could mot 
be gone into in an election petition. ZEND ° 

Where an Election Court allowed evidence to be 
given as to how a member of the Board ‘voted and 
being not empowered under the election rules to ga 
into the question of the qualification of a’ member, 
considered this qualifichtion: + PM. 

Held, that a question of jurisdiction arose and the 


' High Court was entitled to interfere in revision. M 


VAIDYANATHA THEVAR v, MuRUGIAYAN OHETTIAR, (1928) 
M. W. N. 549; A. I. R. 1928 Mad 1077 59 


Madras Village Courts Act (I of 1889), s. 48. 
See CRIMINAL Procepurs Oone, 1898, s, 197 53 
* 


Malabar Compensation for Tenants’ improve- 
ments Act (I 8f 1900), ss. 3,1Q—Trees of Spon- 
taneous growth, whether 4mprovements— Improve? 
ment’, meaning of. . 
Unger the Malabar Compensation for *Tenants' 

Improvements Act, compensation in respect of trees 

ofspontaneous growth grown during the period .of 

tenancy can be granted only if they, answer the de- 
ition & “jmprovement” ing. 10. . ° 
The word “improvement” in s.10 ofthe said Act 


e has the same meaning as gt has in s. 3. 


For the application of s.10 of the Act it must be 
proved fhat the spontaneous growth in que@tion has 
added to the@ealue of the holding, t.e., the value of 
the boldjng when it came into the, tenant’s posses- 
sion. N PARAMESHWARA  NAMBUDRI$SAD v.  KOYADAN 
CHALIL BRIDHARAN, (1928) M. W. N.6702A.1. RY 1929 
Mad. 289 : . .e7 

e 


S. 10—"'Settling | amont of compensation,” 
geaning of—Contracts before lst Jyly, 1886, _as 
o terms of compénsation, effgcet of, “after Act of, 
1900.8 e e eo 9. 

The expression *settlihg the amount of fompensa-- 
tion” inthe proviso to s,f9 of the Malabar Com- 
pensation for Tenants’ Improvemenjs Ac? does ‘not 


includeséttling the rate of compensaéivn to be paid 
: > E 


They, howevey, attended the*meeting held : 


I 


| Yel. 115]. 
. "c E " ENS A S ET 
Malabar Compensation ‘for Tenants’ Impróve- . Maxim—concld. 
ments Act=concld; MA My A Nana, ai a fair trial he found insurmountable; E Barası Rao o 
' for existing ,Pmprovements at some future date if ".MápHavn4o RAGHUNATH Rao, 30 Bom. L. R. 1463; A. 
they survive. EAE I. R. 1929 Bom. 14 ; 369 
, . ; Section 5 (2) of the.,Malabar ‘Compensation for MelbÓurne and ‘Metropolitan Board of Works 
=` ‘Tenants: Improvements "Act, though it provides that ` Act, 1915,s. 94, scope of. “See CoxsrRUCTIÓN oF 
' a tenan&contipuing.in possession after the expiry | STATUTES : 740 
of his lease untilthe payment for his improvements Minor. See PROMISSORY NOTE 5 830 
* is made, shall hold ‘asa tenant subject tothe terms Mortgage—Description of bond as ‘mashrut-ul- e 
of his-Igase’, has mot the effect of preventing the Than, effect of—Mortgagee's duty to keep accounts— . 
determination ofthe tenancy for other purposes,by Failure to produce accounts— Presumption. . . 
expiry of the term. And even when a renewal is , The mere.fact that a.bond is described ‘as a 
taken after 1st January, 1886, before’ the- expiry'of a  "askruteul-rahan, is not, by itself, sufficient to create 
prior, lee granted ‘before that date, the implied 2 charge on any specific property. A 
surrendér ofthe prior lease does not render of no  , Itis theduty of à mortgagee in possession to keep, 
effect 4 contract in the prior lease regardingcompensa- Clear, full and accurate accounts and if a mortgagee 
tion for improvements. .. - . who has kept regular accounts fails to produce them 
< Even after the Ist January, J886, parties, who, the Court may presume that if produced they would 
before that* date had made a cgniraet regarding the 0 against the mortgagee. A Umrao SINGH v. SULTAN 
* rates of compensation: to be paid.are bound .by'that SINGE, A. I. R. 1929 All. 384 P. 137 
contract. M TRIVANGALATH v; NoeoLrPARKAM, .A.I.R, ~e- Improvements by mortgagee— Compensation 
1998 Mad, 1937 ^ i NONI | 349 for improvements, grant. of. . US 
ft OH v. Metis T must Gi, og A mortgagee is not entitled to compensation for 
Malabar Law—Joint family—Renunciation of a building ‘erected on the premises originally 
' Karnavanship and delegation to- certain junior mortgaged where the building put up by the 
members, reserving certain rights of: maintenance— -mortgagee:is of quite a different character to that 
Validity ofrununciation. ^ oi : - ' of the: premises ‘originally ‘mortgaged and where the 
-It is open to- the' karnavan' of.a Malabar tarwad effect of granting compensation would be to create a, 
to renounce his-karnavanship including his right clog: on the equity ‘of redemption. L Irapar Kuan 
to manage. the tarwad affairs by: a' unilateral re- v. MOHAMMAD SHAFI, A. IR. 1929 Lah. 509 852 
nunciation but it must be 'an  unconditional.re- » m : 
nunciation including the recognition of the- senior 
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—————— Prior and  puisne mortgages— Decree. on 


anandyavan's Succession to the karnavastanam. prior mortgage without impleading puisne mortgagee 

' A réhunciatiow coupled with a delegation to cer- —Payment of decree debt by subsequent purchaser— 
* tain, ‘persons who are not entitled to the kaynavas- Purchaser's right to contribution from puisne mort- 

tanam ahd reserving a’ right to maintenance in the  — gagee—Limitation—Transfer of Property: Act (IV 

karnavan and imposing certain conditions in the of 1882), s. 82. sn exi 

management ‘is not absolute and is, therefore, Where a prior mortgagee obtains a decree on his 


‘invalid. M Ramankugry Menon v. BEgvr Umma, (1928) mortgage withoutimpleading a puisne mortgages as 
M W. N. 713; A. I. R. 1929 Mad. 266 - 55 a party and a person.interested in the mortgaged 
. QM MEC MESE ; ; property pays off the decree to prevent the sale of 
Master and servant—Términation . of service— the property, the person making the payment can 
~ Reasonable notice—Demages—Prineipal and agent— make the subsequent mortgagee liable to contribute 
School Committee—A ppointment of master by only if there was a subsisting liability on the basis 
Secretary—Secretary, whether personally liable for: of the first mortgage as ‘against the subsequent 
pay—Contract Act (LX of' 1872), s, 285,‘ . ; mortgagee on the date of payment. Ifon this date ` 
„A servant is, entitled to.a reasonable notice before- the elaim upon the prior mortgage was barred by the 
his serviceg are dispensed’ with ln'the àbsence:of. Statute of Limitation, the subsequent mortgagee 
an express contract as to the period of notice “neces- cannot be proceeded against and the property 


4 


saryefor dispensing with hi$-servfces.  .- tgaged to him cannot be sold for the amount 
e The plaintiff was engaged by the Secretary. of a dua E Eh prior mortgage. * Pat S/fpifuPRAsAD v, i 
High School provisionally àsateacher on a pay of HARIKRISHNA PANDA, A4. R. 1929 Pat. 94 | 5520 
Rs. 45 a,month. A féw months later the Compiittee ——— Redemption—Unfair | permanent lease 


dispensed with his services owing -to financial ortgage—Clog— Void $ 
stringency, givifg him eight days' notice. The plaintift- etn hd t i mortgagee Suit jon ee actin) 
. sued for six months’ pay : ooa [imitation Limitation Act (IX ofe 1908), Sch. I, * 
Held, (1) that Sotice of eightdays was quife ftnreason. Art. 48 . . "e 07 
* able and the plaintiff w&s entitled to three months” Where the guardian of*a lunatic whose property 
pay: in, lieu of a reasonable amount of notice? è had been mortgaged by his father én 1897, executed 
(2) that thé Secretary coufd not be made personally ; 1907 a permanent lease “of a portion of tha mort- 
liable. gr the pay. .C BHUPENDRA MOHAN Pat », waned: ‘premises to the, mortgagee with unfair. 
-. Op UM ERN 49 e. p. J. 191; A. Je R. 1929 po stipulationg and in Pd after the death of the 
280 ` nee e i 1 lunatié his successor sued for redemption": , * 
. e H 
Maxim “lex noxfcogit ad impossibilia", . Held, fl)that the permanent loase, though it was 
Ths maxing “lex mon cogit ad impossibilia", i.e., enot:executed contemporaneously with the mortgage, 
when the law creates a limitation ‘and the partis wasa clog on redemption, and as such void. < 
disabled to conform £o that limitation, without any; - -` (2) that the plaintiff was' not bound to set aside ° 
default in him, and he has no remedy over, the law the lease within the period prescribed sby Art. 44 
will ordinarity exeuse him, is anbjécteto fhecón- *of Sch.Iofthe Limitation Act inasmuch as the 
sideration that bė pasty who was so placed:ased fil lease was void and not voidable. B Parasuram 


.practical eendeavours, to, susmouné the difficulties* YESHVANTSHET: V. Laxsumrpar #BABAJI, 31 Bom. L. R. A 
which already formed. éhat necessity and:-which on- 229; Av I. R. 1929 Bom. b86; 53 B. 3960 — .. 405 
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Mortgage—coneld. 





gage—Omission to disclose third mortgage—Sub- 
sequent suit on third mortgage against auction-pur- 
chaser—Estoppel. . 


A held three successive simple mortgages over 
a certain property. He assigned his rights under 
thesecond mortgage toB who brought a suit upon 
it impleading A asa pro forma defendant and elgim- 
ing no relief against A. A did not disclose his third 
.morjgage. The property was sold and purchased by 


C. A subsequently sued to enforce his third mort- - 


, gage against C: 

Held, that A ought to have pleaded the third mort- 
gage in the former- suit and was precluded by his 
omission in the former suit to disclose it, from suigg 
to enforce it against O. A Prrampar~Das v. PUNNA, A. 
I.R.1929 All 511 638 


Suit for redemption—Plaint, necessary 
contents of-—Pioof of mortgage— Onus prebandi. 


A plaintiff suing to recover possession of land by 
redemption of an alleged mortgage must make a 
specific averment of the particular mortgage he 


alleges. It does not suffice to say that there was a. 


mortgage, but there must be some description of 
the terms of the mortgage sufficient to identify it 
and enable the defendant to meet the plaintiff's case. 
On the other hand, if the plaintifi gives sufficient 
details of the alleged mortgage, slight prima facie 
“proof that a mortgage has been originally made 
Would serve toshift the entire burden of proof on 
the defendant in cases of an alleged mortgage which 
the plaintiff sues to redeem. This does not, how- 
ever, mean that the moment the plaintiff adduces 
any slight evidence, the burden is’ shifted. As 
with all evidence, the Court must appreciate it, and 
the burden is shifted only when the Court regards 
the evidence as trustworthy where itis a question 
of its trust worthiness. B Nansr Katyan Das v. 
Parsnorram NATHARHAT, 30 Bom. L. R. 1277; A. I.R. 
1928 Bom. 484; 52 B. 875 . 379 


Suit on simple mortgage—Appointment ‘of 
receiver. See Oivin Procepure Copz,1908, O. XL, 
R.I . 244 
See PresinexoY Towns INsoLvENOY Act, 1909, s 17 
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s Mortgage gujt—Parties—Preliminary decree against 

two of three alleged mortgagays—Decree made final 

* against them—Appeal on preliminary decree against 

third mortgagor only, competency of—Power of 

Court to implead other mortgagors—Civil Procedure 
Code (Act V gf 1908), O. XLI, r. 20. ' 


A mortgage suit was ingtituted by A agfinst B, 


C and D. The trial Court passed a decree against 
B and C and dismissed the suit as against D. A 
appealedg against D alone praying for a mortgage 
decree against D's share in the property: 


Held, thaj tlee appeal was not properly constituted 


as, to parties inasmuch as, in order to give melief to 


the eppellant, it was mecessary to re-open the mort- 
gage decree which cannot be done in the absence of 
ll the mortgagors and further that the appellant 

avins deliberately impleaded only one of the alleged 

mortgagors, he could not be permitted to add them 
under Ô. Xie, r. 20, Civil Procedure Code. S Torsi 
Das Krasnow Das v. ÀAuwzsp, A. IR. 1929 Sind 120 
° . 305 
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Successive morigages—Suit on second mort-' 


[9 - 


Muhammadan Law:-Co-helrs—Mortgage-debt— 
Payment to one `of several co-heirs, validity of— 


De facto guardian—Power to give discharge of debt, 


secured by usufructuary mortgage. .9. . " 
Where, upon the death ofa usuiructuary mortgagee, 
his estate devolves upon a number, of heirs under 
“the Muhammadan Law, each'of such heirs has a dis- 
iinet and defined interest in the, mortgaged, property; 
and paymentto oneofthe heirs without’ the con- 
currence bithe rest, cannot operate as a valid dis-* 
charge ofthe mortgage-debt. e * "m i 
The powers ofa guardian under the Muhammadan 
Law io deal with the propefty of a minor are ex- 
tremely limited, and his authority to treat the 
immoveable property of the minor, which *is techni- 
cally described as akar is more restricted ‘still. 
Under the Muhammadan Law a de facig guarflian of 
a minor hasno poverto givea valid discharge of a 
debt secured bya, usufructuary mortgage and re- 
lease the mortgaged property. A Ram Avrar KURMI 
v. GHULAM Dies. A I. É. 1929 All. 950; (1929) A. ° 
L.J. 355; 51 A. 589 « 646 


—_s— Divorce—Hanaji ' - School—Talaq-ul-bidat, 
validity of—Revocation of divorce—Onus of proof 
of invalidity. 

Talaq-ul-bidat isa recognised and binding form 
oi divorce among the Hanafi Mubammadans though 


the Shiah and Maliki Muhsmmadans, do not re- - 


cognise the validity of such a divorce. 

À divorce becomes irrevocable after it has been 
pronounced thrice. 

According to theHanafi Law a diforce pro- 
nounced when the wife is notin a State of purity 
is not invalid. | 4 e. - 

Even if the state of purity is one of the nbeeb- 
sary conditions of a valid divorce, where a husband 
wants to prove that a divorce pronounced by him 
is not valid on this ground, the onus of proving that 
the wife was not in a state of purity is on the’ 
husband. Pat FazLUR RAHMAN v. AYASHA, A, I. R.. 
1929 Pat. 81:10 P. L. T. 109; 8 Pat. 690 546 
—— —— —Gift— Doctrine of mushaa—Gift of undivided 

share by one co-sharer to another, validity of. 

The giftof an undivided share by one co-sharer 
to another co-sharer in the same property does not 
offend against the Muhammadan Law ‘doctrine of 
‘mushaa’. A HABIB.BAKESH v. Amina Bret, A. I. R. 
1929 All. 312 a 129 
— ——- GuardignshIiR—Mother’s power to 'gell 

minor's property. . A 

Under the Muhammadan Lawa, mother is not cbm- 

etent to sell the property of. her minor children. 

ut where a compromise in respect of a “sale is. 
efiected by her not’ in the capacity of a mother 
but as the nextfriend of her minor child, her want 
of authorjty under the Muhammadan Law to gell the 
rginor’s property can no mow affect the Validity of 
the compromise than that ofa total stranger acting 
ef a next friend for the purpose of litigation. L 
BADAR Diy v. NATHO, 11 Lab. L. J. 14; A. I. E. 1929 
Lah. 279; $0 P. L. R. 116 * 855 
—— — Hanafi School—Dower—Marriage not 
consgummated— Wife's right to dower. . . 
According to tha Muhammadan Lawepplicable tp a 
eHanafi Sunni, unless the marriage is Wos sto be 
irregular, dower is payable upon the death of the 
wife even if there had been no consummation of the 
marriage. Alrrikuag WALI Kaan y. Sarwart Braam, . 
«4, IPR. 1829 All. 369 e e > * 132 
——s——— Jjnherltance—Step-son’s night — Will— 
- eBequest of entire property by heirless Muham- 
madan, validity of. . : da 

] 5 " 3 
e e ee s 2 . 
3$. ~t.. 
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; . e . 


A step-sgn is not an heir under Muhammadan 
Law. e . 

The rule that a Muhammadan cannot bequeath by 
Will more than one-third of his property has no 
application whére he dies leaving no heirs under the 


Í Muhammadan Law. L ALLAH DAKHSH v. MUHAMMAD 


Umar, 'A. I. R. 1929 Dah. 444 479 
— ——— Pre-emption—First demand, essentials of. 
Under the Muhammadan Law of pre-emption there 
* is’ no “prescribed formula for making the first de- 
mand and itis enough if the words used are such as 
eto indicate a clear intention to pre-empt. 
Whese:a pre-emptor said, “I am pre-emptor. I 
possess the right of pre-emption and shall pre- 


empt": 
Held, that the demand wab “perfectly valid. A 
- SAIDUDDIN v. MOHIUDDIN, A. I. R. 1929 All. 556; (1929) 
A. L. J. 867 t 643 
— — — Waaf—Sajjaddnashiff, rights and €luties of 

—Devotees of shrine, rights af. 

There cannot be any manner of doubt that a sajjada- 
nashin ofa shrine is fully entitled to exercite his 
right and to perform his duties as such without any 
let or hindrance. But atthe same time itis his 
duty to give facilities to the devotees of the shrine to 
enter its precincts as well as the holy of holies at all 
reasonable hours, so that they may be able to perform 
their spiritual rites and other devotions in the custo- 
mary manner. L KHAWAJA HAMID v. Kaawasa MAHMUD, 


A. I. R. 1928 Lah. 778 760 
Nankait—Under-proprietary right—-Heritable and 
transferable. / 


A*right to eankaris, as arule, to be considered 
-*'an' under-proprietary right of a heritable and trans- 
ferable nature though a person in receipt of such 
allowance cannof necessarily. be considered to be 
the under-proprietor oflands of which he may bein 
possession, Where,a «ankar has not been decreed 
by a Settlement Gourt os where a person is not 
shown to have been in enjoyment thereof since the 
time when he lost his zemindari rights and where 
it is shown that he has been granted those rights 
at a subsequent time it would be open to the 
zemindar to show that at the time when such grant 
was made *t did not carry with it an estate of 
inheritance or transferability but was merely a grant 
of a persbnal character, limited to the life or lives 
of the person or persons to whom it has’ been 
granted. If, «however, this is not proved by the 
lZndlotd and the mere fact that a nankar has been 
granted to persons who were old proprietors is 
established, then the presumption would be, unless 
shown to the contrary that the grant was in lieu 
* of old proprietary right ofa heritable and transfer- 
able character. OSxzo MANGAL v. Prag Narain, 12 
R: D, 605; A. IR 1929 Oudh 348 e 109 
Nankar allowance, adverse possession of. See 
HINDU Law e. 279 
Negotiable 'Instruments—Summary | suit —Con- 
vesion into regular suit atlate stage—Civil Proce- 
dure Code (Act V of 1908), O. V¥Sr. 17. : 
A plaint in a summary suit on thee bagis of a 
sotiable i strument cannot be allowed to be 
amended afd converted into a regular suit at the 
(ime of arguments as it would amount to allowing 
to introduce an entirely new and different cuse of 
action requiring extensive amendment of pleadings, 
new trial, quite’different evidegce and consider&tions. 
B Srra Rast &risntm PADHYE v. Ouiwax Das FATEH 
Omana, 30 Bom, L. R.,1300; A. I. R. 1928 Bom. 516952 
B. 040 . . 400 
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Negotiable Instruments Act (XXVI of 1881), ss; 
4, 5—Sum payable with interest with quarterly ? 
rests, whether , ‘sum ' certain '— Qua?Merly rests, e 
meaning of. ` 

:In the case of a document executed by a person 

who*is not generally insane but subjectto attack 

of insanity at intervals, the burden of provmg that 
the document was executed at a time when the 
executant had an attack of insanity is on the 
person who seeks to avoid the document, Pat LAKSHMI- 
MATH v. BENARES BANK Lrp., 7 Pat. 41; A. I. R.192$ 
Pat. 136 201 


$. G4—Promissory ^ mote—Absence of 
dentand—Liability of maker— Costs. 
The maker of à promissory note is not relieved 
from liability on the note simply because the holder 
eas not made a demand for payment and cannot 
put forward the absence of demand as a defence to 
a suit upon the note though he may ask the Court 
to relieve him from costs if an action is brought 
against him without any previous demand. L GHANJA 
Lar*v Karam Cuanp, A. I. R. 1929 Lah. 240 360 
Non-transferable holding. See CIvIL PROOEDURE 
Cope, 1908, O. XXI, r. 100 36 
Ontario Companies Act, s. 100 (2). See Company 
LAW 748 
Original Jurisdiction of Lahore High Court. 
See GOVERNMENT OF INDIA Aor, 1919, ss. 124, 127, 


128 428 
Oudh Laws Act (XVIII of 1876), ss, 9, 13. See 
PRE-EMPTION 433 


Oudh Rent Act (XXII of 1886), s. 7-A. See 
Civin Procepure Cope, 1908, s. ll. 837 


———— ss. 108, cl. (2), 127, cl. (2)—Suit for 
arrears of rent —Ejectment proceedings, legality of. 
Where persons who should have been sued for 

rent as tenants under s. 108, cl. (2) of the Oudh Rent 

‘Act are sued as trespassers under s. 127 of the Act 

the proceedings in ejectment under cl. (2) of s. 127 

of the Oudh Rent Act, which are only in the nature of 

a consequential relief following the deeree for arrears 

ofrent, cannot be taken against them. O Mara Din 

v. Court or Warps, AJUDHYA Estate, 13 R. D. 25: A. 

I. R. 1929 Oudh 376 846 


Paper Currency Act (X of 1923); 5. 25 —Pro- 
missory note payable to bearer on demand, validity 
of—Suit on original obligation—Admissibility of 
note , in evidence —Contract Act (IX of 1872), s. 28— i 
Evidence Act (I of 1822)45. 01. e_o e 
A promissory note payable on demand to the 

bearer is in a foret forbidden by law as it c8n- 

travenes the provisions of s. 25 of the Paper 

Currency Ach, and cannot form the basis of a suit. 
The holdet of such a note gan, however, sue o 

the basis of any obligation whethfr antecedent to, 

or arising simultaneously with the execution of the 
note, independently of the execution of the note. 

Where there is other evideute' outside'the pro- 
missory note of the obligation sued upol, the pro- 


. missory note in question is admissible as evidence to 


be read in conjunction with that other, evidence to 
arrivg at a decision as to whether the independent 
obligation is proved. But where there is no other 
evidence, while the promissory note is still fdmis- 
sible in evidence there can be no decree on the basis 
ofitalone. A MIYAN Bux v. Bopurva, 26 A, Le J. 728; 
A ILR. 1928 All. 317; 50 A.839 . 630 


Parsalpan right, nature and igcidents of—Transfer * 


of such right, validity of—Transfer of Property 
Act (IV of 1882), s 54. ? | ` 
. . 
; ä i 
e e FE 


988 INDIAN 


‘ 


Parsaipan rght—conold, 


. The right Æ Parsaipan in Nimar.is not immove- 
able property but moveable property. 

‘The right to receive remuneration or fees for the 
performance .of certain services as a Pafsai 
18 not aemere possibility and can be the subject of 
transfer, and the provisions of s.54 of the Transfer 
of Property Act haveno application to its transfer. 

Such a right is heritable, partible and transfer- 
able, N Katuram v. NaAGULAL, A. I. R.1929 Nag.81 ° 


170 
Partnership. See Income Tax Acr, 1922, s: 2 (14) 
; : 0254 
Retirement of partner—Actual notice to 
old customers, necessity of. See “Conrracr Act, 
1872, s. 264 707 
Settlement of accounts—Subsequent receipts ® 
_of assets by quondam pariner—Partnership assets 
After the settlement and winding up of the part- 
nership accounts, there were receipts  of' two 
items by one of the quondam partners, which 
were clearly destined for the assets of the firm but 
had not been included in the previous accounts: 
Held, that the items so received must be included 
inthe partnership assets, and that all the partners 
were entitled to participate in them in proportion to 
their shares in the partnership P C Havenr SHAR v. 
Onaran Das, A: I. R. 1929 P. C. 184^ . 727 


Penal Code, (Act XLV of 1860),ss. 2, 5. See 
GovsENMENT oF INDIA Act, 1919, ss, 124, 127, 128 _ 


NE 428 
— ——— $8. 24, 379—Removal of calf without 

consent of owner to prevent its being sacrificed, 
^ whether theft— Possession’, ‘dishonestly’, meanings 


of. 
' The Hindus of a locality apprehended that A 
a Mubammadan who owned acalf was going to 
sacrifice that calf. An agreement was come' to by 
which A consented that the calf might be tied up 
in B's house, which wasclose by. C,a Hindu who 
arrived on the scene subsequently carried away the 
calf without the consent of A or B, to prevent all 
nd of its being sacrificed. C was convicted of 
theft : : d 
Held, (1), that the calf, though it was tied up in 
B's house was still inthe possession of A when C 
removed it ; ae ax j 
(2) C's removal of the calf was ‘dishonest’, though 
his motive was only to save it from being killed: 
* (3) that the ace of C, tleerefore, amounted to theft 
ang the conviction was not illegal. Pat JAGANNATH 
Misra v. Emperor, 30 Or. L. J. 540; 10 P. L. T, 483: 
A. I. R. 1929 Pat. 429 895 
ss. 40, 109—Abetment of breach of bye- 
e law framed by Mumicipal Council, whether offence 


e —'Localtaw', ‘offence’, meanings of —Burmaskural 


Self-Government Act (IX*of 1921), s. S0. ($)— 
Rules framed unger Act, vr. 7, 12. h s e (2) Ta 


“by ta District Council under the authority of the 
Burma Rural Self-Government Act is not an abet- 
mert i an ee ye the meaning of sg, 109 
of the Penal Code, and is not, therefor i 
under the said section. * H Eun abi; 
A local law within the meaning of s. 40 Penal 
Gode, does not necessarily include a rule made 
underitbe provisions of a locallaw. RMA Kuwer 
Ki v. EMPEROR, GR. 791; A. I. R. 1929 Rang.75; 30 
Cr. L. J. bug e e 664. 
ss, 43, 268—Mgdras Local Boards Act (V 
of 1884), s. 102—Allowing prickly pear to spread 
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on to publicroad—Public nuisance —Prgsecution of 
owner by Local Board. * 97 
A joint owner is responsible in law for’ nuisances 
caused by his property, even though he .is not in 
actual enjoyment of the property. * ; 
: Allowing prickly-pear to spread on to a road used 
by the public is a public nuisance within the de- 
finition of-thé'expression in s.268 of the Penal Code. 
The fact that the Madras Local Moasds Act prg- 


vides a detailed procedure for the removal of pfickly ° 


pear spreading from private property to public roads 
does not deprive the Local Boards or their servants e 
of the right to prosecute the owners for *public 
nuisance under the Penal Code. M Jn re MOLATAPPA 
Gounpan, 28 L, W. 621; 55 M. L. J. 715; A. 1, R. ?928 
Mad. 1235; 30 Cr. L. J. $32; 52 M. 79 242 


s. 75—Evidence Act (I of 1872}, s. 54— 
Criminal. Procedure: Gode (Act V of 1898), s. 002— 
Finding of guilt of accused person-- Evidence of 

- prior convictions, whether admissible for purposes 

of q@antum of sentence. 4 

Where a. Court finds an accused person guilty, 
there is no reason why previous convictions should 
not be used in exercising its discretion im'regard to 
the quantum of the sentence. 

'The object of s.54, Evidence Aot, isto lay down 
that evidence of bad character including a previous 
conviction is as a rule irrelevant to help to establish 
an accused person's guilt, butit does notlay down 
that it may not be taken into account ine passing 
Sentence. . \ ° 

Section 75, Penal Code, applies to casas where 4t is 
intended to pass sentences more severe than those pro- *. 
vided in the Penal Code for the partieular offences charg- 
ed. But that does not involve a complete exclusion from 
consideration of previous convictions in cases where 
it is not intended or possible to, exceed the limits 
fixed by the Penal Code. ,M In re Susan Saura, 29 L.. 
W. 194; A. L R. 1929 Mad. 306; 30 Or. L. J. 471; 52 M. 
358; 56 M. L. J. 595; (1929) M. W. N. 393 483 
———_ s. 75—Previous conviciion—Duty of prosecu- 

tion to bring previous convictions to notice of Court 

—Old convictions, whether ground for enhancement. 

The duty of the trial Magistrate to €ee that all 
material evidence is, if possible, before the Court, 
is a general duty, and that duty will not relieve 
the prosecution of their primary duty to see that 
matters, such as the .existence of previous convit- 
tions, are brought definitely to the notice ef the 
Court at the proper time. 

A prewious conviction does not call for enhance- 
ment of sentence where such conviction is not a recent 
one and there is nothing against the accused during e 
the period that has intervened. A EMPRROR v. PREM, 
Ag: R. 1929 All. 270; 30 Or. Ie J. 529; (1929) A. ^L. 
J. 397. 868 





$ > a2 —— $8, 75—Previous ictions—Dut 7 
The abejment of à breaclt of the bye-laws framed - ig mra Gas convictions 10. ph 


prosecution to bring previous convictions io notice 

of  Coutt+Omission to do so—Interferenfe in 

revision. e .` 

In agas% where the previous convictions of the 
accused were withjn the knowledge 08 the prosecy- 
ion before the conclusion of the trial amd werg not 


` brought, by the negligence of the prosecution, to th 


notic® of the irial Court, the High Court will nat 
interfere in revision and direct further proceedings 
agait the accysed fog enhancement efsenfences A 
EurfnoR y Basai, A. I. R. 1929 AM. 262530 Cr. -T.. J, 
50$ . . e . 614 
ss. 95, 500—Defametory words used, at 

. * . 


. CN 
2. 4 I . 
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. Spurof momegt—Ezpression more akin io abuse— 

` Defamation, ation for. = we 

. Where in a prosecution under s. 500, Penal Code,. 
„it wasfound that the alleged defamatory words 
were used at the spur df the moment without pre- 
meditation and at a time when apparently the accus- 
ed was annoyed at what he considered to be an im- 
proper suggestion by the complainant him&elf and 
the words used «eşe more akin to an abuse or 
an'insult Shan to defamation of character and the 
matter was of a very trivial nature: kk 

: Held, that it was not proper to convict the accused 
eunder s. 508, Penal Gpde. L Jas Ras JAGGA v. Em- 
PEROR, A. I. R. 1929 Lah. 234; 30 Or. L. J. 379 72 


e 
———— ss. 103, 304-A—Firinge dt dacoit before 
he begins to cammit dacoity—Right of private 
defence. . * 

e Threeor four men armed witlflathis came $ò a: 
village at night to commit dacgity. Two of the 
villagers saw them and one of them fired and killed 
a dacoit: . 

| Held, that the firing, was, under “the circumstances, 
inthe right of private defence of property against 
intended robbefy and house. breaking by night and 
did not amount to an offence. 

: Dictum.—'"One does not wait for firing until a 
dacoit or robber comes up to shake hands or inquire 
after one's health." A Duu RAM v. EMPEROR, A. I. R. 
1929 All. 299; 30 Cr. L. J. 504; (1929) A. L. J. 148 B 

° ` 60 


————ş. 120-R. See SENTENCE 276: 


-—— s. 120-B— Conspiracy — Circumstantial 
. evidence,importancg of. 

Ina prosecution for conspiracy direct evidence of 
conspiracy will seldom be forthcoming and it is 
necessary to look at the circumstances to see whe- 
ther the conspiracy actually existed. C Gour CHANDRA 
Das v. Emperor, 32 C. W. N. 1004; A. I, R. 1999 Cal. 
14; 30 Or. L. J. 475 359 
—— —— 5.147 —Riot—Omission to specify common 

object of unlawful assembly in charge—Legality 
' of trial. i : 

Ina riot case the omission to specify the common 
object of the, unlawful assembly in the charge does 
not vitiate the trial unless such omission has pre- 
judiced the accused or reSulted Sin a failure of 
pustige. B Hasan&ur v. EMPEROR, 30 Bom. L., R. 653; 
A.I. R. 1928 Bom. 286; 30 Or. L. J. 467 399 


— — — $8. 182,195 (1) (b), 211—Complaint to Bolice 
followed by complaint to Court —Prosecution of com- 
&lainant-—— Complaint by Court, necessity of. 

Where a falsgcomplaint to the Police is followed 
by'afalse eomplaint to ¢ghe Court, tlie person whoe 
made the complaint cannot be prosecuted except on 
the complaint of the Court. , 

Where a person commits an offence which comes 
both wERhin the purview of ss 182 and 21! of the 
Penal Code, he should .be prosecuted*finders. 211 
of the Penal Code, on the complaint of the Gourt. 
according to the Srovisions of s. 195, (1) (b) and not 
unde? s, 182 ofthe Penal Code merely on the com- 
plaint by a public servant. S RAM CHAND v. Emperor, 
30 Or. L. J. 399; A. L,R. 1929 Sind 115; 23 S. LPR. 
225 - 313 
— 83.482, £11. See Cn1uigan PRapEDURE Ode, 
*. 1898,.s. 199 (dj — *e e . 82 

_ 8.268. See Prenar Done, 860, s. 42 242* 

—— —-— $$. 300, Exc@Stion |, 304— Wife seen 

. id . 


S. 109. e See PENAL Cong, 1860, s. 40 
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in company with paramour—Husband killing her 

—Grave and sudden provocation—Offence. 

Where an accused sees'his wife in company with 
her paramour and kills her, he must be held to have 
acted under -grave and sudden  provocétion 
and the offence committed ‘is culpable homicide 
not amounting to murder. L Farra v. EMPEROR, 10 
Lah. L. J. 508; 30 Or. L. J. 481 476 
——*%—s. 302. See CRIMINAL PROCEDURE CODE, 

1898, s. 271 7 582 
— S. 302—Aitempt to murder—Trial * by 
SesstonsJudge, desirability of—Sentence, quantum 
of. j 
Cases of attempt to murder which vary greatly in 
gravity should ordinarily be tried by Sessiens Judges 
and9not by Assistant Sessions Judges whose powers 
are limited to inflicting a sentence of seven years’ 
imprisonment. 

Where the accused attempted to murder one of his 
relationg by giving dhatura poison, and the victim 
remained unconscious for two days and would have 
died but for'the treatment receivedin a hospital: 

Held, that a sentence of five years was insuffi- 
cient. O EMPEROR v. Guura, A. I. R. 1929 Oudh 150; 
6 O. W. N. 43; 30 Cr. L.J. 544 846 


— ss. 302, 304—Sudden quarrel without 
premeditation—Death by single blow—Culpable 
homicide not amounting to murder. 

A and B were fighting and C, a friend of A, came up. 
B, believing that C was coming to support A, gave 
him a blow with a kasi (instrument used for 
scraping grass) which happened to be in his hand, 
and C died of the injuries sustained from this 

blow: s ; 

Held, that, under the circumstances,- the offence 
committed by B was punishable only under s. 304, 
and not under s. 302, Penal Code. A BIKRAM SINGH v. 
Emperor, 30 Cr L. J, 410; A.I, R. 1929 All. 535, 
(1929) A. L. J. 508 : ; 144 
———— S. 304. See PENAL Conr, 1860, s: 300 476 
S. 304-A. See Pena Cope, 1860, s. 103 

: 609 
—— —— ss. 304. |l, 526—Death - caused by one 
lathi blow on head—Offence. 

A blow on the head with'a lathi inflicted with 
medium viglence is not under ordinary circumstances 
an act likely to cause death, and where death ig 
caused by such a blow, in the absence of intention - 
to cause death it is safer and* sounder tb Convict the 
. accused under s. 326 rather than s. 304, Part II, ofe 
the Penal Code. L'KrÉwa v, EwPEROn, A. I. R, 1999 
Lah. 37; 30 Cr. L. J. 378 A 66 
——— S. 33& Rash driving—Motor lorry injuring 

boy while crossing : road — Driver's diabiljty. 

The aacused was driving a motor lorry when a 
little bog apparently in cfossing the road, came in 











* e contact with the lorry and his lef foot was frac- 


tured. It was found that*the speed was moderate 
and that the accused was driving on.the right side 
of the road: x 
Held, that the accused could not, ufider' the cir- 
cumstantes be convicted of an offence’ under’ s, 338, 
e Penal Code. G Putin BEHARI NANDI v. TIMPEROR e39 
GC. W. N. 612; 30 Cr. L. J. 402 " 027 96 
S. 37 3— Possession of minor girl by bpothel* 
keeper—Presumption. e 





e When the accused is proved to have obtained pos- 


session of a female under the age*of 18 fearsand ig 
proved to be a person swho,ocoupies or manages a 
brothel, then he is to he presumed to have obtained 
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pessessioh of that girl with the intent that he shall 
use her for the purpose of prostitution. L EMPEROR 
v. OHIRAGH, 30 Or. L. J. 376; 30 P.L. R. 414 65 
s. 379. See PENAL Cong, 1860, 5.24 | 895 
——,.— S. 379— Removal of standing crops raised 
by another—Bona fide claim of title to land, 
whether valid defence—'Bona fide claim of right, 
meaning of. : 

If property is taken under a bona fide claim of 
right, it will not amount to an offence under: s, 379 of 
thee Penal Code. The claim put forward by tlie 
accused must, however, be an honest one and it will be 
of noavail to him asa defence ifit is found to bea 
mere colourable pretence to obtain and keep pos- 
session of the property. 

Consequently, where a person accused of theft sets 
up a plea of taking under a bona fide claim of right, the 
Court will have in each case to come to a finding as 
to whether the claim advanced by the accusedis an 
honest oneor a mere pretence. . 

It may be safely laid down as a "general 
proposition though not as a  universalrule that 
in cases where the alleged theft consists in the 
removal of crops grown on land, the most vital 
question to be investigated is as to which of the par- 
ties had grown the crops and a decision on this 
point will in the majority of cases enable the Court 
to come toa definite conclusion as to whether the 
claim of the accused is made in good faith orisa 
mere pretence. 

A person who removes crops fromland which is 
in the possession of another, knowing that the crops 
have been raised by the latter cannot escape liability 
for theft by merely proving that hehas a bona fide 
claim of title to the land upon which the crops were 
grown, Pat ABDUL v. Emperor, 10 P. L. T. 57; A. I 
R. 1929 Pat. 86: 30 Or. L. J. 511 684 
— ——— s. 380. See CRIMINAL PRocEDURE Cong, 

1898, s. 423 ; 25 
———— s. 396. See SENTENOE 276 

S. 403. See ORIMINAL PROCEDURE Copz, 


1898, s. 423 25 


ss. 417, 420, distinction between—Taking 
articles on credit by falsely representing to be pen- 
sioned Subedar—-O ffence. 

Section 417, Penal Code, contains a general pro- 
vision which prescribes punishment for the offence 
of cheating generally, while s. 420 of the same Code 
* punishes thate species ef cheating which is accom- 
epanied with a transfer of prpperty. THe latter kind 
of cheating isan offence of aj aggravated character 
and the culprit is consequently liable toa severe 
punishment. LA 

Where an accused by falsely pretending to be a 
pensioneti Subedar intentionally deceived $he com- 
plainant and dishonestly sinduced «him to Jet him 
have on credit certain articles for which he did not 
intend tp pay: . 

Held, that he must be held guilty of an offence 
under s. 420 and not merely of an offence under s. 417, 
Penal Code. & SHER SINGH v. EMPEROR, A.J. R. 1928 
Lah. 935; 30 Cr. L. J. 480; 10 Lah. 513; 30eP. L. R. 

. 


51 3 
^ - S8, 463, 464—Forgery—Entry of excess 
payment in muster roll, whether amounts to 
forgery—Borgery in respect of part of document, 
ingredients of. 
The entry of @n excess payment in a muster 
roll will not make the, muster roll a forged docu- 


ment. é 
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Evenin the case of forgery in respect ofa part. 
of a document it is necessary *foretlie prosecution 
to prove that the document  wasSfalse. A Ram 
GHULAM SINGH v. EMPEROR, 30 Cr. L. J. 408; A.I. R. | 
1929 A11.396; (1929) A. L. J.592 ° 185 





—— —— S. 500. See GRIMINAL PROCEDURE Conn, 

1898, s. 203 . A 25 
— *s, 500. See PzNAL Copz, 1860, s. 95 72 
—— ——— S. 500—Libel through wewspaper—Proof, 


mode of—Delivery of newspaper withfu "postal 

area sufficient proof of e publication— Allegations 

or charges of defendant or accused, weight og— 

Practice of Allahabad High Court. ° 

To prove the publication of libel through newspaper 
it is sufficient to prove that the newspaper was 
delivered within tlfe postal area over which the Court 
had jurisdiction and it is notenecessary to go 
further and show “that the article was read by.some 
partieular person sfhcea “newspaper ig a commodity 
printed for the purse of being read and it’ 
must be assumed thatit was so read. A EMPEROR 
v. WHABBAR Mar, A. I. R. 1928 All, 222; L. R. 9 A. 90 
Cr; 10 A.I. Cr. R. 101; 26 A. L. J. 196; 30 Or. L.J. 
530 ` .872 


Permanent tenure-holder—Right to create ease- 
ment. See EasEMEMTS ACT, 1882, s. 8 884 
Pleader making irrelevant defamatory remark 
during examination—Privilege. See DEFAMATION 
458 

Possesslon of stolen goods. See URIWINAL TRIAL 

. . 831 
Practice —A4greement by parties to hide by decision 

of Court on local inspection—Judge making- loyal - 

inspection—Application ' for transfer, Mmaintain- 
ability of—Agreement that Judge may inspect any 
papers he likes, validity of. ; 

It is not improper fora Judge to try a question of 
fact by method other than that prescribed by the 
law governing his Courjif the parties request him 
to do so. e. g., by local inspection. 

The Government Regulations by which officials are 
forbidden toact as arbitrators without previous 
permission of Government do not constitute a rule 
of procedure applying tothe trial of@suits and the 
mere fact that a Judge agreed to make a local inspec- 
tion and decide the case according toethe result 
of his inspection, withopt looking into the evidence 
is no ground for transfer of the suif to another Jhidge 
for trial. . NEL 

The parties toa suit may agree to allow the 
Judge to inspect any papers he likes for dediding the 
A MADAN MOHAN v. Munna Lar4,26 A. L. J. 804; 


case. 
A 1. R. 1928 All. 497 644 
Appellate Court—Credibiligy of witnesses 

e —Opiftiog of trial Court e . 
Though the Oourt of first instance has an 


471, 


advantage over the Apgellate Court in that it'ean 
see and hear the witnesses, there is nothing to 
prevent fhe Appellate Court from differing, and the 
greater expeMence usually epossessed by ihe Appel- 
late Court counteracts, to some extent at least, the 
advantage Which the Court of first $nstance obtains 


from seeing and hearing the witnesseg O Ragranp 
v. Murtaza, 6 O. W. N. 206 448 
—- Appellate Couri— Ngw — plea-;Plea "of 





limitation depending on facts cannot be raised.» for 
first tame jn appgal. . 2 . 3 
ain Appqjiate Court cannot,esuo qwiv take up ae 
question oflimitatjon and dismiss a suit where the | 
decision of the question defends upon an: enquiry 
.- e * 


+ into facts ang the question has. not 'been raised in 


. R. 1929 ) 
:+ —— —— Criminal Cotrt—Power to stay casés. 


Hn i 7 
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Practice—concld, E ik Diu 


` the written’ Statément or put in issue in the trial 


* propereourse isto grant postponement.from time to . 


e of the merits ef those findings is incompetent. P C ` 


Court. L LazPAT Rar v. Somna, 11 Lah. L. J. 91; A. I. 
Lah. 432; 30 P. L. R.296. 1 Ti 


A Original Court has no power after it is, seized 
with a criminal case to stay proceedings, The 


time. RAM ÕHAND v. EMPEROR, 30 Or. L. J. 399; A. 
Lk 1929 Sind 115;.23 S. L. R. 225 '" 313 
—- Determination of cause—Pleadings, reliance 
. on. . ` 





The determinatign in a cause should be founded’ 


upon a" case either to be’ found in the pleadings or 
involfed.in or consistent with “she case ‘ theréby 
made. But there are exceptions*to this rule, of which 


'*the underlying» principle is: mainly for the protec-, 


tion of a defendant, so that he should not be taken by 
surprise. B. Nansr Kalyan "Das v, 
NATHABHAI, 30 Bom. L. R: 1217; 4. I, R. 1928 Bom. 484; 
. 52 B. 875 : f 79 





propriety of —Procedure—QCourt's duty. 


If a Court, has any doubt as to, the nature of an. ` 


application the proper course for it is to call upon 
the party to state definitely under what provision 
of the Civil Procedure Code it. has been made and 
not to dismiss it as an "informal application.“ In 
'ease of such an application the Court should look 
to the substance rather than the form of the appli- 
cation. L° LAHORE ELEOTRIO SUPPLY Oo.’ Lrp. v. 
JAGAT, Ram, A.M. R: 1928 Lah. 811 862 
; Measure 
* Courts, difference between. E MEE 
The nature of proof required to establish a case 
of forgery in a Civil Court is very different from 
that required ina Criminal Court to secure a con- 
* vietion for forgery. «N ADKIBAI v. PARBATIBAI, 30 Or. 


- L. J, 407 e > . 174. 
——— Privy  Council—€oncurrent — findings—In- 
terference. ` : ueni 


Where no errors inlaw are established and there 


are no exceptional circumstances warranting. a, de- 
parture fro ry 1 n 
Privy Council does not lie, impugning the concur- 


rent findings of fact ofthe Oourts.in India (there. 


being adnfissible evidence upon which such findings 
coyld be arrived at), and accordingly any discussion 
Mahomed ALI 


v. WILLIAM STANSFIELD GROSVENOR 


Harvey, A. I. R. 1929 P. C. 63; 31 Bom. L: R. 100 722 . 


í zd A 
Pre-emption, See Berar Lann Revenug Cope, 1896; 
e s. 205 ; 175 
——-—— Qollusive, decree—Vendee advancing pre- 
emptio& money—Pyssing of titleguider prg- 
emption decree—Estoppel against, setting up ones 
‘own fraud. VET ox T ae ve 
The title ofa pre-emptor to the property prè- 
empte@ accrues automatically from the dite of the 


, deposit of the pre-emption money and cannot be-re- - 


conveyéd to the vendes unless there is a pgopey deed 
of transfer or @ fresh acquisition of title by adverse 
posSegsion. e - / 


A vendee who gets a collusive decree for 'pre-* 

favour gf aco-sharerin orderto d@feat - 

., the other co-sharers cannot plead his own fraud against . 
the later. ° ' e . 


diiptton, in 


` © e 
A and Ba who werg co-sharerg in a vijag ‘institut- 


ed suits for pre-emption against’? in respect ofa sate ` 
it was ordered that A.-and 
i A te oP rs E 


of certain property: 

n "e tens 
“e 
re ee 


SOVOQ. GBNERAL-INDEX, | 


. whole, amount but 


* if the decree obtained by A was 


- (1929) à. L. J, 423 


'. some items alone—Maintdinability of süit. 


PARBHOTTAM- 


ES «3 
Informal application „to Court—Disnfissal,’ 


' property in the exercise of his 
must be deemed to 


of proof in Civil and Criminal. 


the ordinary rule, an appeal to the. | + B : í 
í fo acquire by pre-emption a,portion of the property 
. belonging to the joint family of 


'émpiion ifthey succeeded in their 


in $E : 5. €, 


Pré-emption—contd.,: +" * 

B should obtain certàin shares in the property on 
payment: of the pre-emption money. A deposited the 
did not apply for execution of the 
decree. In a subsequent suit between 


pre-emption money was 
advanced by C: ] y really 


"Held; (1) that C had no title to the property even 


f collusive; 
(2) that it was not open to C to set up his own fraud 
against B. A Rau Lar, v. HARPAL, A. I. R.1929 Afi, 237: 


113 
as to 





- Demand as to all items sold—Suit 


TA ‘pre-emptor, who, after making a demand i 
respect of all the. properties sold, becomes aware 
that some of his own properties have been fraudu- 


‘lently included in the sale:deed, can confine his claim 


in.a suit for pre-emption to those properties which 
are, pot ‘his andsue for à declaration of title ag 
regards tlie remainder. A SARWARI BEGAM v. RAZIA 
‘Kuaton, A. I. R. 1929 AH, 158 > 463 
——— Offer to sell to pre-emptor—Refusal to 
: buy—Waiver—Punjab Pre-emption Act (Iof 1918) 

ss. 19, 20, scope of. ` ' 
: When a person entitled to &.right of pre-emption 
is approached before a coritraet of sale is entered 
into with another person and is asked to buy the 
right:of pre-emption 
and he refuses to do so he 
: have waived his right of pre- 
emption. cr 


Sections 19 and 20 of the Punjab Pre-emption Act 
only: provide a convenient, method for giving notice 
to all the pre-emptors concerned and do not preclude 


if -he, wishes to do so, 


. the possibility of waiver resulting from the conduct 


of anindividualin other ways. L 


RAM 
MUHAMMAD TUFATL, A. I. R. 1929 Lah. ae 


265. 


——— —-'Sale of. portion «of joint family proper 
manager-—Suit for pre-emption by Bed ni A 
~ ‘competency of-—Family necessity, : 
«<: Oudh Laws Act (XVIII of 1876), ss. 9, 18. 
Itis:open to a member ‘of-a joint Hindu family 


3 which he happen: 
bé a member, when the said property has been S 
by the manager of the family for family necessity or 
otherwise. O HEwANCHAL SINGH 
‘0. W. N. 374; A. I. R. 1929 Oudh 265 433 
E ‘Suit for prgemption by "several plaintigr s-2- 
Appeal—Death of a plaintiff-dppellant—Right of 
others -to prosecute appeal—Abatement —Property 
vesting in sinfle proprietor—Extinguishment of right 
of pre-emption. .' , — “TT. è à 
„~ Whew three plaintiffs instituted a suit for hre-emp- 
tion and pending.an appeal by the plaintiffs, one of 
them died and his legal representatives were not 
brought on the'record in fime: $` 
Held, that the appeal did not abate and the surviv- 
ing plaintifis were entitled to have a gecree for pre- 


merits® - appeal an the 


By the Division Bench—Onée propert co: 
the hands ofa single proprietor bs Gi akon ae 
&mption must come to an end. 

A customof pre-emption recorded in the wajib-ul- 
arz may remain in force so as to bind the represen- 
tatives of the original contracting parties even in a 
permanently settled District» But where one -of the 
parties -becomes the sole -owner of the Properties, the 

. e: e. e 





" iw. * xn e 


of pre 


B and CG’ 
- .pleaded that the decree obtained by A was a i 
. decree ‘and that the collusive 


767. 


question of— 


v. g 
AJUDHIYA SINGH, 6e 


972 


Pre-emptlon-—eonold. " hi 


contract cfme toanendand the representatives of 
. the sole owner are not entitled to setup any case of 
contract based upon the wajib-ul-arz. A MAHADEO 
- SINGH v. TALIB ALI, 26 A. L. J. 564; A. I. R. 1925 AIL 
345: 50 A. 792 785 


' Small Cause Courts Act (XV of 
Eo S22 Suit for over Rs. 1,000—Decree for 
less—Right to costs—Account suits—Jurisdiction of 
Presidency Small Cause Courts—Duty. of Court in 

. awarding costs > i : 
“The ide to be applied for the purpose of 
ascertaining whether s. 22 of the Presidendy Small 
Cause’ Courts: Act applies or notis not the amount 
which the plaintiff claims but the amount which he, in 


b, recovers. : . i . 
eed is no authority for holding that a suit ffr 


an account cannot be heard-and determined-in the, 


idency Small Cause Courts. ' RE 
oreet the provisions of s. 22 of the Presidency 
Small Gause Courts Act, it is the duty of the Court 
to deal with the question. of costs after a careful 
examination of the issues raised, particularly for the 
purpose of ascertaining whether there: was any 
undue exaggeration or inflation of the'claim on the 
partof the plaintiff in the suit and whether it was 
a suitable matter to be tried in the High Court 
rather than in tho Small Cause Court. C'Rawrewan 
Prasan KzssuR Prosan v. BaMaPADA QuosE & Sons, 


32 0. W. N. 684; A.I. R. 1929 Oal. 63:55 O. 1292 85. 


—— ——-88. 41, 49. 

Arts. 11-A, 13 : E 
cy Towns Insolvency Act (lll of 1909) 

js a) (2), 36—Order of Registrar for attendance 
- of witness—A pplication to Judge to set aside order, 


See LIMITATION Act, 1908, Scu. I, 


nature. of —Appeal to Division Bench, competency, 


of —Division Bench, powers of—Reference of whole 

case to Full Bench, legality of—Suit by mortgagee 
"against Official Assignee to enforce. mortgage— 

Examination of mortgagee pending suit, ‘propriety 

of—Caleutta High Court Appellate Side Rules, Chap. 

VII, rr. 1, 2, 8, scope of. ] 

An application under the Presidency Towns-In- 
solvency Act to a Judge exercising insolvency juris- 


diction on the Original Side of a High Court to: 


discharge an order made by the Registrar: in in- 
solvency for the attendance of a witness under 


8.360 of the Actis an appeal under cl. (a) of sub-- 


. (3) of 8,8 of the said Act and not an -application 
under sub-s.{1p of s. 8 of*the Act. bua. 
eWhere the Judge to maom LS 2 application i 
made wrongly treats the application as an appli- 
° cation for cee A under sub-s. a), of s.8 of the Act 
and dismisses the application, his order is appeal- 
*able under, cl. (i$ of $ub-s, (2) of s.8 to .a Division 
* Bench. e : AU ee 
In an appeal from such ah order to the Division 
Bench itis not neeessary that the Division Bench 
‘should copfine itself to a decfaration that the learned 
Judge had no power to entertain an application for 
review of an order made by the Registrar or that 


it should -leav® the present appellant to go baek to` 


the Registrar to have the order set aside or @hat it 
Shouki send the case Wack to the learned Judge: to 
be dealt with as an appeal, It is open to it to 


make the order which the learned Judge ought to` 


have m&de, namely, that the erder of the Registrar be 
set aside. . i . à 
Where the*Divisfbn. Bench differs in an appeal 
from' such an order frog the ruling of another 
* Division Bench upon & question of law it is entitled 
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Presidency Towns Insolvency Act—contd. 


to act under the general languagee of* r. 1 of. 
Chap. VII of the A'ppellate Side Rules*of the Calcutta 
High Court and refer the appeal for final decision 
to a Full Bench, notwithstanding the provisions of e 
rr. 2 and 3 of the said Chapter? 007 uns 

Powers under s. 36 of the. Presjdency' Towns 
Insolvency Act are not to be fised when parties are 
inlitigatio, as an extra method of discovery in 
addition to the ample facilities «or* discovgry een- 
joyed by ordinary litigants under the: Code bf Civil 
Procedure. - i et ? 

Apart altogether from any statutory provision, ifi 
the absence of a provision bo the contrary, a 
Judicial Officer who makes an ex parte’ order im- 
poses a burden an  a'/person who is aot present 
before him, and “when .the person affected 
brings the matter to his notice, it “is always oper 
to him to undo the «order on the ground that ‘the 
original, order was made on insufficient materials 
or that for other reasorfs it should not have been 
made. C Sarat Kumar Roy v. NaBIN CHANDRA-RAM. 
CANDRA, A. I. R. 1998 Cal. 786; 33 C. W.. N. 21;:56 
C. 667 . 39 

S. 9, application of—Act of sinsolvency— 

Act of Oficial Assignee, effect. of. ae ns i 

Section 9 of the Presidency Towns Insolvency Act 
deals with acts of insolvency and every thing in 
that section with the exception of cl. (e) refers to 
the acts of.the man or his agent. Clauss (e) of the 
section. is intended to apply to a person who is 
responsible for the payment of his o debts and 
has no application to a person who has béeg ad- 
judieated and to the acts of the Offidfal-Assignee in 
the process of the insolvency administration. Œ 
Lacmui Quanp JHAWAR v. Brein Beparr Grose; A. I. 
R. 1928 Cal 644; 32 C. W. N. 716 ` 356 
—— — — 5, 9 (C)—Arbitration Act (IX of 1899), s. 15 

—Attachment im-execution ofeaward; whether act 
` of insolvency — Execut$on of decree’, meaning of, . 
| Though an award which* has been filed is enforce- 
able asifit were a decree of the Court, an attach- 
ment in execution of an award is not an attachment 
in execution of a decree within’ the mean- 
ing of s.9 ofthe Presidency Towns Tgsolvency Act 
and cannot be utilised by another person for bring- 
ing an insolvency petition against the debtqr. 

The words “in execution of the decree of any 
Court for the payment ofemoney" in the said section 
cannot be extended by analogy. C 4Rawsmari MLL 
Mors v. JoyLALL, A. I. R. 1928 Cal. 840; 32 C.  W.N. 
608 ; f . 584 
—— ——5 Ss. 17, proviso—Mortgage guit —Decree— 
' Appointment'of Receiver—Adjudicafion of mort-, 

gagor as insolvent—Rents collected still. belong to 

mortgage and not assignee. ra . 

dhe Court Xas power to appoint a Receiver ‘in a 
Suit for sale of property based on a simple or 
euitable mortgage and tWe provisionof law em- 
powering tpe Court to allow a certain time te the 
mortgagor to pay the amount. due by him’ has not 
the effect of enabling fhe’ mortgagee to retain pos- 
sessione of éhe property up to such dat ' 

Therefore, if during the time the? Receiver ets 
im possession and is collecting the rents end nfesne 
profitg of the property, the mortgagor is adjaudi4 
cated meolvent, the same would still belong’ to thé 
mortgagee if he succeeds in his mortgage suit,, and 
not tò the *Offictal Assignee who cannot take a title” 
supefior tcethzt of the insolvent. ° eom . 

The mortgagee hasenot  onlye mere right tlfat the 
money be preserved pending [1 settlement ot $0n-, 

e 
? 5 - 1 = 
ba è Ss . ry zo .€ x 
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iroversy in the suit and the saleof ths mortgaged 
property but has further right to the -same being 
“paid ‘to him in satisfaction of the mortgage in ‘the 
event ofehis succeeding in the suit and the sale 
. proceeds being insufficient to pay off the, mortgage- 
debt, S fm re Moosr MoozARJI, A. I. R.1929 Sind 
114423 6. L. R00 . 306 
———— $8.36. See, Presipency Towns INSOLVENOY 
. , Aor, 1909, s. 8 (1) (27 39 
*—___ s. 55—Secured creditor—Good faith—Onus. 
The burden of proving good faith and considera- 
tion ip cases arising under s.55 of the Presidency 
Towns Insolvency Act is on the erson claiming to 
be a secured creditor. R . OFFICIAL AssIGNER oF 
‘Rangoon v. Roobszn, 6 R. 676; A, J R.1929 Rang. 60 


. e e e 903 
Principal and agent. Qee Conrracr’ Aor, 1972, 
s. 30 ae bd 424 

+ . See MASTER AND SERVANT e571 


—— —- Agent's duty to render acecount—Estoppel 
of agent from disputing principal's title, 

As a resul ofthe contractual and fiduciary rela- 
tions subsisting between a principal and .agent, the 
agent. is under an obligation and a duty to render 
an account to the principal of his dealings with the 
property and moneys entrusted to him in the course 
of the mandate, and to pay over to the principal the 
balance fgund to be in'his(the agent's) hands ; this 
obligation cagnot disappear except by transfer of 
the apntractual right, by novation, or by operation of 
jaw, and may well subsist notwithstanding that 
"the preperty proves to belong to some one other 
than the principaj. 

An agentis estopped from disputing his princi- 


. pal's title inrespect of money or goods entrusted to 


him qua agent, unless he proves (1) a better title in a 
' third person and (2) that he*is defending on behalf of 
and with the authority * of sucli third person. 
PO Buawani SINGH v.MisBAH-UD-DiN. A.I. R. 1929 
P. 0.119; 33 C. W. N. 609; 31 Bom. L. R. 762; 49 0, 
L, T. $70; 10 Lah. 352; 30 P. L. R. 484; (1929) A.L. 
J. 471; 30 LgW. 21; 56 M. L. J. 799; (1929) M. WN, 
449 729 
Promissory note. See EvrpENCE Acr, 1872, s, m 
1 
Construction —Protnote, Ahether in favour of 
minor or guerdian—Tests. 
The question whether the payee under a document 
is a minor himself-or his guardian must be deter- 
mined. on the wording ofthe note and the fhtention 
.of the parties? 
A-promissgry note ran as follows:— : 
“Promissory note executed to L, son o$ the senior 
paternal uncle and guardian of minor *R...Deductfng 
Rs. 300 paid in respect of the promissory Rote 
executed by me to S (a®prior guardian) of the sald 
R, tee amount to be paid by me is Rs. &10.”: 
Held, on a construgtion of the Jyo-note that the 
payee was the minor and got his guardian. M 
ALAGARISAMI gAIDU v. RAMANATHAN Cuxr)y, A. I R. 





T8£9 Mad:284* 29 L. W. 551: 56 Me L. J.- 399 830 
Providen® Fund. See QCarourrA MUNIOIPAL Acf, 
#1923, s. 538 271 


' - @ 
Provident Funds Act (XIX of 1925), s. 5, effect of 
—iomination against’ personal law—Nompation 
before Act —Deajh of decl@rant “after " Aci — He- 
trospectiré ejf ect? : . 
The effect of s. S@f the Pfovident Funds Act, 
1925, is that a nomfhgtion is valid: in spite of any 


prohibition 4n the personal law of the person mak- _ 


ifenination. 
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Provident Funds Act—concld, . 


Thefact that the nomination was made before he 
operation of the Act rendering it valid is not 
material where the declarant did not die ti after 
the Act came into force. In such a case no ques- 
tion of retrospective effect of the Actarises. R Ma 
Kyway v. Ma M1 Lay, 6 R. 682; A. I. R. (1929) Rang. 54, 
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Provincial ‘Insolvency Act (V of 1920), 8s. 4, 
53—Two year's’ limitation for application under s.d8 

— Terminus à quo—Preseniation of insolvency 

petition and not order of adjudication—A pplication 

under s. 53 time-barred—Whether same relief can be 
9 claimed under s. 4—Scope'of s. 4—Application 
under s. 4, limitation and onus of proof as to— 

Fraudulent transfer, nature of. : 

_For the purpose of, computing the period of 
limitgtion prescribed by s. 53 of the ` Pro- 
vincial Insolvency, Aot, the terminus a quo is the 
date of presentation of ihe insolvenoy petition and not 
the date ofthe passing.of the order of adjudication. 

“When an application under 5.53 of the Provin- 
eial Insolvency Act is time-barred, an application 
may, however, be made by the Official Receiver, 
under s. 4 of the Act, within the longer period 
of limitation prescribed for an ordinary suit, to 
claim not a relief falling under s. 53 of the ‘Pro- 
vincial Insolvency Act but the relief which he could 
claim in ‘an ordinary suit instituted either for 
cancellation of the document of transfer of property 
executed by the insolvent on the ground that it was 
not intended to be acted upon, or instituted under 
S. 53 of the Transfer of Property Act to set aside 
a transfer on the ground that it was made with a 
view to remove the property from the general body 
of the creditors to the benefit of the debtor. In such 
a ra the onus of proof will be as in an ordinary 
suit. ' 

A transfer of property is not made with interi 
to defraud, defeat or delay creditors within the 
meaning of s. 53 of the Transfer of Property Act 
if its effeot or object is to prefer one creditor to 
another, even ifitismade with the intention to 
defeat an anticipated execution. What the section in- 
validates isa transfer which removes the whole, or 
& part, of the debtor’s property from the creditors as a 
body, to the benefit of the debtor. S Orrrórar, Recrivea 
v. DAYARAM Sawney, A. I. R. 1999 Sind 9 330 
——— 88. 6,24 4t)—Debtor unable to pay deis 

—Act of insolvency, absence of —Adjudication 

order, legality of. : : n * 

The mere fact that a debtor is unable to pay big 
debts amounting to more than Rs, 800 iaeinsufücien? 6 
to justify an adjudicatipn order against hif. Before 
adjudicating him insolvent it is necessary for the 
Judge to record a definite findfng ‘that the debtor 
has committed an act of insolvency as ‘defined in 
s. 6 of the Provincial Insolvency Act. |l. JAGAN 
Nara v. Ram Saran, A. I. R, 1999 Lag. 239 419 
TES Sl ss ri DEN ae whether — assets— 

n&5i:y to pay—Punja enancy X 

1887), s. 8. á 3 cin d i 

Iu considering whether an applicant for insolvi 
is unable to pay his debts, Pec righis-ownol 
by him cannot be excluded from consideration 
unless it is shown that the langlords have refused to 
allow alienation of such rights. L Jar SINGH v, Farip 
Bauusz, 30 P. L. R. 15; ASI R. 1999 Lah’ 3882 4234 
—7—— S. 24 (C). * See PROVINCIAL Ixsciyenoy ACT 

18920, 5. 6 so 419 

SS. 28, 37, 39— Composition schemes accept 
s @ 


^ 





* * stand inéhe way of the disgharge, unless the 
vent satisfies the Oourt that the assets were not of. 
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Provinaial Insolvency Act—1920—concld. : 


ance of, by Court and annulment of adjudication 
—Creditors, right of, to prove claim subsequently: 
Although the annulment of an adiydication puts 
an end to the insolvent's state of insolvency, it does 
not in cases such as are contemplated by s. 37 of 
the Provincial Insolvency Act; where the Curt 
still retains control of the insolvent’s , assets, put 
, an-end to the insolvency. proceedings 
meaning of s. 28 of the Act. ae ts 
All creditors named in the insolvency ® petition 
schedule are bound by a eómposition which has been 
approved by the Court and must come in on foot of 
it and cannot have any remedy de hors the insolvengy 
proceedings. ies s na 
In such a ease any creditor is entitled, -unless the 
Court thinks his application is unduly delayed, to 
prove his debt at any time before the final dividend 
has'been paid, and will, when he proves his. debt, 
be entitled on foot of the composition to have his 
name added to those already in the scheme schedule 
under s.39 and get his dividend atthe scheme rate 
so far as there are still assets available for distri- 
bution, l T 
Per Thiruvenkota Achariar, J.—An order of 
annulment does not amount to a discharge of the 
insolvent which has the effect of wiping off all the 
debts of the insolvent provable in the insolvency. 
M KAMIREDDI Tramappa v. Devast Harpan, 29 D. W. 
23; (1929) M. W. N.22; A, I, R. 1929 Mad. 157; 50 M. 
L. J. 458 ~ 815 


————— $. 4j—Order of adjudication—Second 
application for 

maintainability of. . 

A person who ‘has been declared an insolvent 
undér the Provincial Insolveney Aet of 1920 cannot 
apply for a second order of adjudication until he has 
obtained an order of discharge or until his previous 
adjudication has been annulled, though if this’ has 


taken place and subsequently he contracts debts’ 


and acquires property it would be open'to him to 
apply again and the Court could then see whether 


a case has been made out which would justify it to. 


pase a fresh order of adjudication as to his insolvency. 

O Ram Dasv, Suntan HUSAIN Kuan, A. ISR., 1929: 

Oudh 149; 6 O. W. N. 100 Kd ote OF 

TS 42 (1) (a)-—Assets less than 8'annas in 
the rupee-&D'scharge, legality of. : 


eWhere the asseta of an insotwent are not of value ' 


equal to at least.8 annas in the rupee on the 
e amount of his unsecured liabilities, the Insolvency 
Court cannot discharge the insolvent even though 
ethere is nothing in the report of the Receiver to 
insol- 


the requisite value from circumstances for which he 
could note be held justly responsible. G P. N. Dorr 
CHOUDHURI v. J. H. BLADES, A. [. R. 1928 Cal. 843; 48 
O.L J.550 e’ . ] 3 
———— S. 53. See PROVINGIAL INsoLyENOY Ácg 1920, 
St, : a ` 330 
——e— S. 75— Leave to appeal by implication, 


wW. the Jud f x 
here the Judge has not passed any order on -.Baxsfiwah, 
- $. 


-an application for leave to appeal under s. 75 (3), 


Provincial Ttsolvency Act but admits the appeal. 
he must be cones go have impliedly granted’ leave. ` 


L Jar Mauv, HANAN Man OHAUTH Mar, A. 1. R, 1928." 
Lah. 734 .. 475 
* Provincial Smal! Cause*Courts Act (IXof : 


1887),s. 25—4diigh Court's plenary powers of `- 
. revigton—Limitation, wrong dismissal on point of.. 


TL INDIAN SABER. 


within. the. 


insolvency, . before . discharge, - 


. 585 'is one eof qistom, the question whether or not they 


“failed to correctlyeappreciate certain® documentaey 


- ^ 


E (1929 `, 


Provincial Small.Gause Courts Agt—concld. ' 


1 


Powers of revision vested in the High Court under I 


s. 25, Provincial Small Cause, Courts Act, are much ^" 


wider than those under s; 115, Civil Procedure Code 
and a revision lies from “an, “order of ,% Small 


' Qause Court wrongly dismissing e suit as time-barred.» 


L MUHAMMAD SHAFI-MUHAMAAD AYUB v. Dewar HOUSE 
or MULTAN, A. I. R. 1928 Lah. 274° : . 
— —— Sch. ll, Art. 35 (I). See OiwIL PRoospvES 

Cong, 1908, s. 47 à 


Punjab Allenation of Land Act (XHI of 1900), 
notification under, applicability of, to Delhi, Pro- 
vince. . f a 

. Notifications issued under the Punjab Alienation of 

Land Act have not been extended to fhe area added tó 


the Delhi Province ky Act, VII of 1915, éven though a. ` 


the Pufijab Alienation of Land Act has Ween extended. 
to that area. L Nar» Sikam v. Paras Das; A. I. R. 


1929 Lah. 391 75. 
* — s, 2 (3)—‘Agricultural land’, definition of— 
Time for determination of nature of land—~ 


Assessment to revenue, effect of. 


The word ‘land’ as ‘described ins. 2 (3), Punjab 


Alienation of Land Act, means agricultural land - 


whether it is situate in a town or village and the 


: period to determine whether it is agricultural land 


or not is the date of the sale or mortgage, a later trans- 


` formation of the property being immatgrial The 


mere fact that the land paid land yevenue would, 
not makeit agricultural lend as land revenue gould 
continue to, be assessed .on land evéh though later- 


it was included in a village or town. le Urra 
Cann v. Kuopaya, A. I. R. 1929 Lak. 164; 30 P. n 
* 516 i 


sale—Receiver's authority 4o sell property of 
insolvent agriculturisi*to some other agriculturist. 
Under s, 16, Punjab Atienation of Land Act, the 


property of an insolvent agriculturist is not liable : 


to sale but nothing is said about its being liable to 
attachment. Therefore, the property of such a person 
vests in the Receiver and he is entitled tẹ sell the pro- : 
perty to an agriculturist. L Jat Man v, OHANAN Mat 
OHAUTH MAL, A. L R. 1928.Lah. 734 e 578 


Punjab Courts Act (I of 1918), s. 41 (3)— 


757 
58L 0 


| —— 8. 16— Property of insolvent, whether liable to Y 


Certificate granted .on time barres. application e 


—Second appeal, competency of—Custom, Mecision 

on—Question of law or fact. . ^ e 

Where tbe lower Appellate Court grants a ‘ertifi- 
cate of custom ‘on an application made , after the 
expiry of 30 daysfrom the date ofits decree with-" 
‘out satisfyjng itself that there was sufficiegt reason . 
fog not presenting the application within the said 
period, the certificate cannót be said to have been 
grénted in accordance with the provisions of s, 41 
(3, Punjap Oourts Aot, and will nof suppprt a 
second appealon the point of custom. | 

Where the q@éstion decideti by the Courts below 


evidence does not turn the question of the existence 
of custom into a question of law. L Basawm vb 
A. I. R. 1929 Lah. 624 * `. * 863. 
———— s. 44. See Om Proceovre Gone, 1908, 
.s. 05.9 o . : 542 
` . eo a. 

Punjab Murficipa Act (Il of 1911), 55. 193, 225 
—Municipal | Committee ri ing permission to 
build on grount of dispute as to title of »land— 
Jurisdiction. of Civil Court to entertat® syit for title 
and injgngtion~fesolution of Committe lira vires, 

n » + ® gk; , © « 


n 


e grant redress. 


. physical violence*but includes econduet which’ 


e. 
wy B 


. e^ . 
Vol, 115 
Punjab Munigipal Act—conold.,. ` 


oppressive or 
=% Where the principal *ground on which a Muici- 
pal Committee refuses its permission to-build is that 


the land in dispute Welongs tothe Committee, the ' 


‘aggrieved party can move the Civil Cotrt to ad- 
judigate gn the*question of titlé. and to issue an 
injunction to the Committee torestrain it from 
preventing the plaintiff from building on the land 
merely on the ground that there is dispute as to the 
title to thé land on which it is proposed to build. 

It is a ‘well-recognised - rule of law that a person 
aggriefed by any resolution or order passed bya 
Committee is entitled to claim fedregs in the Civil 
. Court, ifhe can*satisfy it that the act of the Com- 
, mittee is arbitrary, oppressive or ultra vires. L UTTAM 

OHAND v. MUNICIPAL COMATTTEE, NAKODAR e 755, 


. 
Punjab Pre-emption Act (I of 1913), ss..19, 20, 

scope of. See PRE-EMPTION -767 
Punjab Tenancy Act (XVI of 1887), s. 8. See 

PROVINOIAL JNsOLYENOY ÁCT,1920,8.10  - 423 
Rallways Act (IX of 1890), s. 72—Refusal to 

deliver gooas—Conversion —Demurrage. 

Generally speaking a refusal to deliver goods 
amounts toa -cOnversion though a qualified, reason- 
able and justifiable refusal may not. 

A Railway cannot claim demurrage where the 
delivery of goods has not been taken on account of 
refusa] to deliver the goods on the part of the Railway. 
L E. I? Ry. Co,e. Batu Rau, A. I. R. 1928 Lah. 804; 
30 Lah, 414; 50 P. L. R. 553 : "2 473 
—— S$. 77—'Loss', whether includes non-delivery 

—Suit for damages for non-delivery—N tice. 

The word 'loss' in s. 77 of the Railways Act 
‘does not include nondelivery, and in the case of 


.a claim for damages for nog-delivery ofa consign- : 
. Ment no notice is necessary under the- said section. 


Pat Jatsram RAMREKHA Das v G. I. P. Rarnway, 10 
P. L. T. 88; A. I. R. 1929 Pat. 109; 8 Pat. 545 893 


Recelver.: See Orvin, Procepurge Cops, 1908, O. XL, . 


R 1 | E . `- 244,881 
’ ———— see Qaar PROCEDURE Copz,1898,s. 195 387 
Record of Rights—Presumption of correctness, 


The onus of proving that an entry in the Record of 
Rights is wrong is on the $persom who alleges. Pat 

e HITNARAIN SINGG v. RAMBARAI RAT, A. I. R. 1928 Pat. 
459? 7 Pat. 733; 9 P. L. T. 484 ' 196 
Registration Act (XVI of 1908), s. 49. See EYIDENOE 
Act, 1872, s. 91 ; e 379 
Res judicata See Crvm PRocgpuRE Cope, 1908, 

* s, 11 : 462 
rindiple of, whether .applicable go income- 
tax proceedings. See Income Tax Acre 1922, s. 16, 
« .8ub-s. (2), cl (6) . f 814 
Restitution - of conjugal rights—Discretion *of* 


Cougt—Conduct not amounting to cruelty, gffect of— 


‘Cruelty,’ meaning of. ` 
In a -suit for restitutfon of conjugi rights, even 
if legal cruelty is.not established it is owen $o the 
Cowgt to refuse to passa decree in -favour of the 
plaintiff if the circumstances proved. are, such that 
iş- would be against the principle of justice, eguity 
and Eocd conscienee to award sucha relief. , ké 
Legal cruelty is not synonymous with acts of 
y j nds 
to degrade*thé@ wife"&nd to subject her te agcours® of 
annoyafice and indignigy injurieus to her health, 
or causes a reasonabl@apprehension jn the mind of 
the wifetof dagger. to Iffe,limb and health. . . 
* Where itegras found that the .defendamgeppellant 
Dee) CAL QNT MEC ME 
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arbitrary—Civil Court's powers to ` 


. justified in the circumstances in 


“also be added a consgcutive sentence of participation - 


JN. 985; 
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‘Restitution of conjugal rights—concld.* 


was married to the plaintiff while very young, being 
at the fime about 10 years old, that gauna ceremony. 


was performed five, years after when she became of ' 


15 years ofage?that when shecame to her husband's 
place, she found him living in open adultery with 


“her elder sister from whom he had two children, 


that she protested against this conduct of her husband, 
but to no, avail, that the husband subsequently 
executed an agreement in her favour covenanting to 
give ug his connexion with the appellant’s sister, 


. and that he had not been able to keep up the agree- 


ment, and that the wife was compelled to sue for 
maintepance: ' . 
gield, that legal cruelty-had been established and 
that apart from legal cruelty, the Court would not be 
passing a decree 
for restitution of conjugal rights. ; : 
Thg principle which should ordinarily be observed 


ein these cases is the same to whatever caste the parties 


may belong. O OmuiLHA v. OHHEDI, A. I. R. 1929 Oudh 
121; 6 O. W. N. 10 . 299 
Revised Statutes of Quebec, 1888, Arts. 4559, 
4642. See INTERPRETATION OF STATUTES ' 751 
Right of way. See EASEMENT 303 
Riparlan owners—Dhar dhura—River abandoning 
completely old channel—Custom of dhar dhura, ap- 
plication of. ` 
Where a river completely abandons its old channel 
and carves out a new one, the custom of dhar dhura 
cannot be said to apply even if the custom is found to 
have existed before, unless it can be shown that such 


- an event ever happened before. A Kuns BEHARI Lan 


v'Jar Man SINGH, 26 A L.J.625; A. I., R. 1928 All. 
399; 12 R. D. 301: 50 A. 691 - 625 
Sale certificate, date of. 

The statement in the sale certificate regarding tho 
date of confirmation of sale is not finaland conclusive. 
C BAIKUNTHA Nata Das v. AziDULLA,"32 0. W.N. 


718; A. I. R. 1928 Cal. 870 f Fisi 606 
Scheduled Districts Act (XIV of 1874). See 
Sramp Act, 1889 824 


- Second appeal—Finding of fact unsatisfactory but 


supported by evidence--Interference. 

No Cougt of second appeal can entertain an appeal 
upon any question as to the soundness of the tind- 
ings of fact by the Court of first appeal and if 
there is evidence to be comsidered, éhe decision of* 
that Court, however unsatisfactory it might be if 
examined, must stand final. : 

Where; therefore, there is nothing in the judgment 
of the lower Appellate Court leading to the belief 
that the opinion of that Oourt eod iid or contrarye 
to reasen and the Court appears to have @qnsidered 
the ewjdence carefully fnd given a legal decision 
upon it, the decision cannot be challenged in second 
appeal O Rau Anand v. MurTAZA, 6 O. W. N. as 


: Sentence—Offence of conspiracy and offence of 


participation in particular . dacoity—Consecutive 

sentences—Penal Code (Act XLV of 1860), ss. 120-B 
. 896. ., . . ; 

The offence of conspiracy`is a separate offence from 
the offence of participation in a particular dacoity 


orthe dishonest reception of property stolen in a 


_dacoity knowing it to be stolen.’ Separate sent- 


‘ences ‘can be awarded to rum consecutively for 
participation in. separate dapoities and to these can 


in conspiracy. O Hazari BERL v. Emprgor, 5 0. W 


A. I. R.1928 Oudh'507; 30 Cr. L. J. 478 276 


“e 
e.. ee 
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Settlement decree—Circular No. 2 of 1861—Granñt 
of birt rights—Under-proprietary tenure—Presump- 
tron—Hereditary rights—Transfer, power of. f 
A decree by a Settlement Court granting birt 

right$ under the provisions of Cirgular No. 2 of 

1861 is necessarily a grant of under-proprietary rights 

whether under-proprietary rights are or are not 

mentioned. 

e Where a men is proved to have rights df a 
hereditary nature, it is a good legal presumption that 
those rights are transferable although the presump- 
tion is rebuttable. O DzrurY OoMaussIoNEM (ONDA 
v. KARIMDAD Kuan, 12 R. D. 523; A. I. R. 1929 Oudh 
358 i 291 


Sind Courts Act (Bom. Act XII of 1866), s. 16— 
Disciplinary jurisdiction of Cowrt—" Misbehaviour" 
if limited to professional misconduct only—Omis- 
ston to keep account of clients’ money, whether 
misbehaviour—Courts’ disciplinary jurisdiction, 
scope of—Disciplinary proceedings, nature ofẹ 
Practice—Pleader, whether can be put on oath dur- 

. ing inquiry against him—False statements made 
during inquiry, effect of—Form of procedure—Rules 
of Bar Association—How far valid and binding 

, on members. 

A Pleader or a Barrister in Sind performs the 
functions of a Solicitor also, and it is his duty to 
keep a fee book and a clear and accurate account 
of money received by him for and on behalf `of his 
client and to keep such monies apart from his own 

: and any breach thereof constitutes “misbehaviour” 
under s 16 of the Sind Oourts Act, 1866, punish- 
able under the disciplinary jurisdiction of the Court. 

i The word “misbehaviour” in s. 16 of the Sind 

“Courts Act is not limited to professional misbe- 

haviour but extends to general misbehaviour. 


Per Rupchand, A. J. C.—The Judicial Commis- 
Sioner's Oourt of Sind has unlimited jurisdiction 
. tọ "deal with every kind of misbehaviour of a 
` Pleader. though jurisdiction will undoubtedly be 
exercised for the very object with which it has been 
' conferred, namely, the preservation of the purity of 
the Oourt and the properand honest administration 
of law. 


The professional conduct of a Solicitos must be 
. Judged by the rules and standard of his profes- 
sion and if a Solicitor has done something which 
would be tefsonably fegarded as disgraceful and 
*dishonourable by Solicitors ofe good repute and com- 
petency he is guilty of professional misconduct. 
These observations equally apply toa Pleàder. The 
- conduct of a Pleader hecomes more*disgraceful and 
calls fop a mere Sévere punishment, where he is 
guilty mot only ofan unwritten rule of professional 
conduct, but where such rule has been enaeted and 
expressly laid down by the rules of the association 
to whigh he has the honbur to belong, and where 
one of the conditions on which he has obtained his 
license to practice as a Pleader is that he shall 
undertake to submit to such written rules cf conduct. 
Proceedings under the disciplinary jurisd%etion of 
the, Court are not of* a criminal nature: They are 
neither civil suits nor criminal prosecutions but 
especial proceedings resulting from the inherent 
powef of she Courts over their officers. Their 
object is to preserve the purity of the Court-and 
the proper* admiflistration of the law. The form 
of prodedure, consequeatly, isnot of controlling im- 
portance so long as the essengials of fair notice and 

: opportunity. to pe heard are present, 
Jt je extremely undesirable that a Pleader should 

e. 3 . 


wl RECTO sl 


INDIAN CASES. 


e . ? 
e = 5, 42. See Car Procepure Cope, 1908/- 
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Sind Courts Act—cendd. ^ . e. 


be compelled to answer questions on oath in an 
inquiry against him and then he prosecuted for » 
perjury, for giving false anfwers to such questions:~- 
There is no reason, however, why a Pleader who 
voluntarily and deliberately commits perjury for 
the purpose of avoiding punishment in disciplinary 
proceedings, should not  likewisf be qpaltewith. 
Such false statements are generally taken: ito 
account in determining thé punishment to be in- 
flicted on the delinquent. e. 


e 

A broad distinction has to be drawn between acts 
done by a Pleader in his professiona] cap&city or 
in the presence of the Court, and acts not done in 
such capacity'and notin the presence of the Court.. 
It is only in thé*latter case where the acts charged ` 
are imdictable and “are ffirly denied,ethat the Court 
wil not proceed ggaifist the Pleader until he has 
been convieted and wil not compel him to answer 
on oath to a charge for which he may be tried. 


Per DeSouza, A.J.C.—Misconduct must be made 


out by the admission of the party coficerned or on 


evidence to the satisfaction of the Court. Where 
there is a positive sworn denial and repudiation of 
misconduct by the attorney, coupled with an ex- 
planation which was not demonstrably~false, even a— 
strong case of suspicion would not justify dis- 
ciplinary action against -the attorney oma summary 
proceeding. The enquiry is of &*quasi criminal 
character and the Oourt must have gtrict proSf of the 


misconduct imputed. ES 


. 

The Court, which ‘under s. J6 (3) of the Sind 
Courts Act has power to remove or to suspend from 
practice for misbehaviour any person admitted to 
be, a Pleader has, by necessary implication, power 
to define by judicial decision or otherwise what con- 
stitutes misbehaviour gnd laying down canons of . 
good behaviour, departure from which may con- 
stitute misbehaviour. The rules. framed by the Bar 
Association with the approval of the Court must 
be regarded as laying a st rd of good 
behaviour to which Pleaders should ordinarily cont 
form. But it does not necessarily follow that a 
breach ofall or any of these rules wóuld call for 


“the exercise of this Cokt's disciplinary jurisdicéion. - 


The rules are exhortatory but note punitive. S Rep 
Eingùiry against L. Bar-at-Law, 30 Or. u. J. 445; 
A. I. R. 1929 Sind 121, 23 S. L. R. 245 = 318 


Specific Relief Act (1 of 1877), 5615. See TAxs- 
FER OF Property Act, 1882, s. 55 (b) (6) 281 
—— 8: 22 (1). See Contracr wor, 1872,-s 2 4, 

` z 457 


O. XXI n. 63 912 


e. ® 
———— $8.4 —Declaratory suit—Property in posses- 
sion of tenants—Will in favour of defendant dis- 
puted-9-Suit for mere declaration. = 
A suit for mere declaration of “tite witheet a 


* prayer for recovery of title is main‘mmable* where 


thegproperty isin the possession of mortgagees*.tor 
tenants who have not attorned to*either partj. ' .*. 
plaintiff disputes the genuineness and. 


Where a 
* ya. idity, 6f a "Will under which fhe defendant claims, , 


thè plaimti® can ignore the Will anf sub for a mere 
declaration of title witkoute asking for canbellation ' 
of the Will .L Banta Sinar ff Drwax Singa, 19 Lab. 
L. 5.478; A. I R.1999Lah dl e $ 559 
——9. 42, proviso—Suit for deoMfration as to 
v.e "lx . oe * : . 
e ] . 


kS 


Wel: 115] a 


Specific Relief Act—coneld. 
@ ° ^ 


. respective. shares of parties in property. attached— 

Consequential relief by way of sale and . distribu- 

< tion of proceeds, possibility of—Bar of suit—Civil 

- Procedure Code (Act V of. 1908),.0. VI, r, I7— 

. Constquential religf ‘not asked even on objection— 
Amendment of plaintin appeal. e` : 

A suit for mere declaration that the plaintiff's interest 

. iñ the property attached extends to one-fourth: share 

and that the defendant had by purchase acquired 

enly a one-fourth share is not competent by virtue 

of s. 42, Specific Relief Act, where it appears hat 

the defendant w%s in joint possession and the plaint- 


iff ecould have sought for further relief by way. ` 


of sale of the property and patition of the proceeds 
. or otherwise.. ; 

_Thers is ample authority fer refusing to allow 
amendment of plaint.im appeal, when objegtion. has 
been taker! that the suit is not maintainable without 
a prayer for consequential r&lief in the trial Oourt, 
and the plaintiff has opposed it and not sought to 
‘amend there. R ABDUL RAHMAN v, Crise & Co, A. I 
R. 1928 Rang. 134 911 


S.42—Suit to enforce right to bein voters’ 
list—Conditions requisite not fulfilled—Declaration 
of status as voter, granting of. : : ` 
In asuit to enforce the plaintiff's right to be on 

‘the register of voters for an election, the plaintiff 
cannot pe granted a mere declaration that he has 
the status of voter where he has not fulfilled the 
conglitions which must be fulfilled in order that he 
should be efititled, if otherwise qualified, to have 
his mame inserted ina voters’ list inasmuch as the 


prayer for deglaration in such a case is merely. 


ancillaty to the main relief sought, namely, that the 

plaintiff's name should be in the register. OC Onatr- 

MAN OF MUNIOIPAL CeMMISSIONERS, ÜHITTAGONG V, ÁSSAM 

Bencar Ry.-Co, A. I. R. 1928 Cal 736 262 

— ——— s. bá — Plaintiff in possession of land without 
title— Interference by trespasser—Injunction. 

A trespasser who interferes with the lawful posses- 
sion of another may be restrained by an injunction, 
even thougg-the latter is not able to prove any title to 
the property of which he isin possession Section 54 
of the Specific Relief Act is no bar to the granting 
of such ah injunction. L Urraw v. Tasu, 10-Lah. L. 
d. 480 , $ . -480 


. . j c 
Stamo. Act (I| of 1899), applicability of, to 
. Agency tracts\-Award directing partition —Duty 
'",payable—Scheduled Districts Act (XIV «f 1874), 
applicability and scope of. . 

* “The Indian .Stamp Act which purports to apply 
to the wholesof British India applies tothe Agency. 
Tracts? .. e ET 

- ," The objects of the Scheduled Districts Act of 1874 
was to remove doubts wegarding the applicability ef 
Acts of the Indian Legislature prior to that date and 
they were sought to be removed generally by the 
Laws Local Extent Aft and secondlWby Notifications. 
It does not apply. to. Acts of the Indian Legislature 
pagied after shat Act. s E 
. Anawarflgdireoting partition is an instrument gf 

«parüition and is governed by Art 45 of the Stamp 

“Act%the duty. payable being the stamp duty af ona 

bond for the amount of the value of a separated 

sharf or shares" of the property, the latgest hace 
remaining after the property is parWtigned, Being 
deemed to bethatfrog which éhe other shares *are 
separated. M COLLI®TOR oF DART, v. KRISHNA 
“CHANDRA, 55 M.-L. J. 693; 28 L. W, 664; (1928) M. W, 
. * .* è 


$2. 77 .. 


.* v ` . 
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UO SQUBERADINDEE - teh 
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‘Stamp Act—concld.  - | CS. "s 


N.921; A.I. R. 1928 Mad, 1230; 30 Cr. L. J. 340; 52 M. 
2416 : 824 
; S. 2 (2)—Finance Act (V of 1927), 8. 6— 
- Demand.érafis inthe: form of. Bill of Etchange— 
Exemption from stamp duty. * - 
A demand dreft by one branch on another 
branch of the same Bank technically in the form of 
& Bill of Exchange payable on demand to a thitd 
party is a Bill of Exchange and is exempt from stamp 
duty...O In the matter of Sramp Act, 32 0. W.N. 
10152 A. I. R. 1929 Cal. 566; 56 O. 233 - 90177 7 


ss, 18, 35 —Acknowledgment executed in Na- 
tiveState—Omission to pay stamp duty within three 





e months—Admissibility of acknowledgment. 


An acknowledgment chargeable with a duty of 


- one anna which is executed outside- British India 


must be stamped within three months after it has 
been first received in British India and ifit is not 


stafnped within- that-time it cannet be admitted in- | 


evidence. The proviso as to payment of duty and 
penalty does not apply to such an instrument as it 
is chargeable with a duty ofone anna only. A Arr 
MOHAMMAD v. JAGANNATH Prasap, 20 A, L.J. 823; A.I. 
R, 1928 AIL 666 $ 453 


Succession Act (XXXIX of 1925), ss. 218, 250— 
Joint Hindu family—Death of member—Surviving 
- member, whether entitled to administration. 


A member of a joint Hindu family is not, as such, 
a person entitled under s. 218 of the Succession 
Act to an administration of the estate of a deceased 
member of the family. R GopaLaswamy PILLAY 2, 
MEENAKSHI AMMAL, A. I, R. 1929 Rang. 99; 7 R. 39 905 


Superannuation Act, 1909, (9 Edw. 7, C. 10), 
S.1— Treaty between Great Britain and Ireland, 
- 1982, Art. l0—Constitution of Irish Free State, 
1982, Arts. 77, 78—Government of Ireland- Act, 
1920, Sch. 8—Officers transferred to Irish Free State 
—Right to pension—Suit for declaration of right to 
“pension —Minister of Finance, powers of--Compensa- 
tion Committee, status of—Minute of British Trea- 
sury, 1922, effect of—Calculation of pension, sup- 
`- plemental pension, and superannuation allowance. 
The effect of the Agreement for a Treaty between 
Great Britain and Ireland’ and the Statutes and 
Orders of 1922, and particularly of Art. 78 of the 
Irish Oonstitution, was t8 give evétyfxisting officer 
in the serviceof fhe Government who was trans- 
ferred to the Provisional Government and after- 
wards tothe Irish Free State, a right by the Irish * 
Law to the benefit of Art. 10 of the Agreement for a 
Treaty with regard to superaffnuaWons and pension®, | 
-with*a corresponding title to enforce that right in 


' the Gourts of the Free State. ' 


Theright of an existing officer retiring uhder the . 
statutory conditions to receive compehsation in 
accordance with the rules contained in Sch. 8 of 
the Act of ‘1920 remains, and ise converted by 
Art.e78 of the Constitution into a legal right; and . 
the machinery provided bydhe Statute for ascertain- 
ing the amount of the com pensajion havirfE dis- 
appeared, the duty of ascertaining it falls, in case 
of need, upon the Courts and not on the Ministe:fofe 
Finance so far as Southern Ireland is concerned. 


The Compensation Committee ,seé up by the ° 


Minister of Finance of Southern Ireland is an 
Advisory Committee only with no statutory powers, 
and its recommendations have no binding effect. 
: = o 


2 


^ 
. e eo 


e Tak map, object of. See InT&RPRETATION OF 


"978 


Superannuftion Act—coneld. 


An officer who is entitled to the benefit of Art, 10 
of the Treaty, if he is dissatisfied with the reting 
allowances paid to him by the Minister of Finance, 
is entitleel to bring a suit against the Attomney-General 
for a declaration of-his rights. M 
. The: Minute of the British Treasury, dated 20th 
March, 1922, cannot-affect the rights of officers who 
bad been transferred to the service of the Irish 
Free State at its date, and the Minister of “Finance, 
who has no discretion as to the compensation to be 
allowed, cannot make it binding on .thef by 
adopting it. Rights of such officers are. governed 
by the Statutes. IRE: . 

Upon a reasonable interpretation of the Statutes 
dealing with supperannuation allowances, the supple- 


mental. pension can be made to vary ‘like the bonus . 


on which it is calculated} with the cost-of-living 
figure. ; 

The amount of the officer’s salary at the daté ef 
his retirement should not be treated as an overriding 
maximum of supplemental pension. ^ 

The lump sum allowance payable to an officer 
unders8.:lof the Superannuation Act, 1909, should 
be regarded as an accession to the first year's 
pension and should be calculated on the same basis 
as that pension. There is no warrant in the Statutes 
for calculating it on 75 per cent. only of the current 
amount of bonus. 

A servant of the Crown has no right .under the 
Superannuation Acts to sue for his superannuation 
allowance P C Joun Howarp Wice v. ATTORNEY- 
GENERAL OF IRISH Free STATE, A I. R. 1928 P. 0.239 

: 744 
Surety bOnNd—Construction—Civil Procedure Code 

(Act V of 1908), O. XX XVIII, v. 2—Bond in exces. 

of terms of v. 2, effect of. f art 

Where onan application under O. XXXVIII, r 2, 
Civil Procedure Code, a third person executed. a 
surety bond agreeing to pay the amount claimed in 
the suit in the event of a decree being passed as if 
a decree had been passed against himself: 

Held, that the surety bond was not merely for 
the appearance of the defendant but for payment of 
the amount due under the decree and it was im- 
material that the surety bond went beyond’ the 
terms of O. XXX VIII, r. 2 of the Code. M Mutuurasu 
SReenivasa Rao v. MAHAMMAD GHONSE SAHIB 244 


. 
Temple porAniboke. SteLawp REVENUE. 49 
DEED 
217 
Torts —Negligence—Minor driving hired motor car 
“with hirer's consent Damage to car—No evidence 
* of negligence—Mere want of skill, whether amounts 
-to- negtigence—Trespass—,Bailment— Indepéndent 
tort. E m Ber 
With’ the consent* of the hirer and driver of a 
motor ca® a boy drove thé car and through his 
inexperience and want of skill caused damage to 
the car in tryigg to avoid a collision with another 
car. There Was no proof that the boy was negligent 
though he was inexperjenced. The owners of the 
car sued the boy for damages : 
Held, (1) that *he action of the boy under the 
ecifcumstances in driving the car was nota trespass ; 
(83) that his mere unskilful driving did not amount 


TN to negligence ; 


AS 
fo PR V 


that, if the boy” was to be regarded as a bailee 
as not liable, being aeminor; 
at the lack of skill im driving did not 







INDIAN CASHS, i 


* Torts—concld. 


to ane independent tort, and that the boy: 


- 


. . e 

was not consequently. liable in damages.: R^ Motor 

House v. CHARLIE Ba Ker, 6 R. 763; A. I. R. 1929 

Rang. 76 " . 

Transfer of Property Act (IV of 1882),s. 6 (d)— 
Transfer of expectancy—Cumpgomise decre® after 
vesting of ecpectancy—Legality of decree. . — 
Though a sale of expectant rights ig contrary to 


publie policy, a compromise .decre& in respect Of. 


such a transaction, which is passed after the ex- 
pectant .rights have become rights of ownership does 
not fall within the rule prohibiting transfer,of ex- 
pectant rights. O DURGA Prasan v. Narain, 5 O, AW. N. 
1081; A. I. R. 1929 Oudh 63; 4 Luck. 181 . 294 
= S, 41—Trarsfer by ostensible ownet—Trans- 


| feree'srights—Bona fide belief in traysferor’s title, , 


necessity of. . » g 
It is agsettled rule of law ethat only those persons 
are entitled to claim rotgction under's*4l of the 


e Transfer of Property Act who, in spite of necessary 


enquiry, have not been able to discover who the 
real owner of the property is, and who have, in full 
belief that the person making a transfer in their 
favour is the person really entitled to tht property 
taken the transfer from him. O JacwonaN Das 9. 
INDER Prasan, A. 1. R. 1929 Oudh 160; 6 O W.M. 133 

97 


670^ 


8.53, application of, to Punjab— Transfer |... 


of immoveable property with entent to delay crediicr, 

effect of. e 

Although the Transfer of Property Aet does not 
apply to the Punjab, the principles ofgs. 53 of What 
Act do apply. Therefore, a transfer of immoveable 
property even if effected for a valid consideration 
would not bind the creditors if it evas made with . 
the intention of defeating or delaying them and 
the transferee did not act in good faith. L TAPASSI 
Ram v. Rasa Ram - | 417 


° . 
s, 54—Deed evidencing grant of easement, 

whether requires registration. i 
- The grant of an easement does not involve such 
a transfer of ownership in immoveable property as 
is contemplated by s.54 ofthe Transfere&f Property 
Act and a document evidencing it does not require 
registration. : 

The transfer of an existing easement is the act of 
the dominant owne» and Sis inseparable from the 
transfer of the dominant heritage, but the creation 
of a new easementis the act of an owner imposing 


a burden on his property. M Musufoon1 SATYANARA- 
yaNAMURTMI v.-CHEKKA LAKSHMAYYA, (1928) M. W. 
N. 8894; A. L R. 1929. Mad. 79; 57 M. Led. 46; ZOL 
W, 284 ` 145 


—— s. &5 (6) (b)—Specific Relief Att (I of 1877), 


a 15—Agre@ment to purchase land belonging to ` 


segeral persons—Agreement between parties to get, — ^ 


consent of others, not pares — Subsequent purchase 
by third gerson from all co-owners with noticg of 
prior agreement—Suit for refund of purchase-money 
and damages-9Purchgser's liên, whether available. 

- -The epurehaser's lien under s. 55 (§) (b) of the 
Transfer of Property Act, is not sextinguishged 
aMhough he rejects or puts an end to t&Ó contract, 
provided the failure of performance is attributable, 
to the vendor, but itis available only to the exfente 
of pugchase-money paid with interest thereon and 
nét in reghect eof damages for non‘performan® cf 

the cOntrace, © e? . >. : 

The plaintiff aged 4o «purchase frome de- 
fendants Nos. | to 3 certain properties belong- 
ing to defendants Nos, 1—6; defendepts Nes. 1—' 
e* w* : 

QUA 


* e 


re . 


e g . | 

os e ne wk: B e s 4 2 
Hol; dus] ^ ; 
4 : = qc LUE 
* ‘Transfer of Ppoperty'Act—eoneld. -^ ><: 
3 undértesking to-gét' a ‘conveyance from -all the 
, deferidants..:The' price’ settled- was Rs. 500' and 
. &; part-payment of Rə. 200 was made. All the 
defendants, however, subsequently sold ` the’ prò- 


pérties to the 7fh - defendant- who took the same 
with notice of the prior agreement. In s*suit for 


refund ofthe pu»éhgse-money paid and ‘damages for. 


non-perforthance of the ‘contract, the plaintiff de- 
clined to avail -himsel of the option under `s- 15, 
. Specific Relief Act, to accept the-share: of defendants 
e Nos. 1—3 før Rs. 500 5 . > c « : oot 
~ Held, (1) that s.19 of the Specific Relief Act was 


enacted*for the benefit of the parjo and could ^" 


not operate to his detriment ande by. declining -tó 
accept the optionethereunder, the plaintiff could not 
* “be sajd tò- have "improperly déclined to accept 


edelivery of the-property" *withfn the meaning of. 


B. 55 ofthe Transfer of Property Act; 

(2) that the plaintiff was entitled to-a charge -for 
Rs. 200, the amount paid, with interest; on thé shares 
of defendants Nos. 1—3 but in respect of the damages 


awarded he wag not entitled to-any lien; M SULTAN 


Kant ROWTHAN v. MAHOMED MERA, 29 Li W. -304; A. 
I. R. 1929 Mad. 189; 56M. L. J799 `> : 


-— XXXIV, RLO) Ta c 


—— 8. 108, sub-s, (O), ~ See LBABR ` 


- 839 
'" 705 





perties moveable and 
-den of proofs U^: : . > 
.Whei a plaintiff Seeks to enforce- against the 

* defendant debts: due ‘to him by another on the 


immoveable, necessity of—Bur- 


ground that the defendant is’ a universal donee of 
the debtor, the bufflen-of proving that the defend- 


ant is a universal donee is on the plaintiff. ~~ - 
: A person will not’ be a universal donee of another 
unless ‘all the moveable as we}l as immoveable pro- 
-- perties of the latter are- gifted-to him: -A AxRUDK 
Kumar v. LAOHHMI Cuanp,-26 A, L.'J. 753;-A: I. R; 
1928 All. 500; 50 A. 818 "OMIM EE BE 


Treaty between Great Britain’ and ‘Ireland, 
“1922, Art, 1&. See SUPERANNUATION... ACT, . 
8 ye <5 oa tx 


Trespass—amages, measure , of—Landlord; and 
tenant—Tenant wrongfully Sntinuing in possession 
—Biability to pay deublereht. —.. ^ .: | c7. € 

e In estimating damages for trespass to land Courts 

are not restricted to the. amount of, fhe rent for 

which tle premises can be let, “but double. the 
amount of such rent/may reasonably be awarded as 


damages, ` : 


* -If a lessee rqmains in possession of .the roperty - 


after the termination , of the lease granteg to` him, 
he iseliable.to pay double the amount of rent which 


he ghould have otherwise paid. L Frgu KIRPA Rams, 
TTEE, AMRITSAB, 39 P. Li. 


Bris Lau-v. MUNICIPAL Comm 
R. 228; æ. I. R. 1929 Lah. 547 
Trusts Act 


ÁGTION 


-^ 465 
(Il Of 18 82)es, 84. See BANAMI TRANS- 
: e T 


Eu" 
` Undue Infiugn&e--Gift by old lady to nephew— 


Presumption Df undue influence from circumstances: 


SR Ones of proving free exercise of Will—Proof €f 
inde ptndent advice—Independent ` advice; what 
; amou 
«Act (LX of. 1872), 8.916. 


- . E f 5 i . 
A gift made under circumstances which fiv@ rise toe 


'apresümption of undue ifluénce” Must be-set’ aside 

unless the donee is-able te satisfy the Court of facts 

suficient t$ tebu that presumption, on 
v 


‘Bre, .* x . oS 


e 
a 0 s . < 
* = 7k os - 


| GENERAL INDEÉ! 


251' 
———- 8.98. See Oivin PROOEDURE Cors, 1908, O . 


S. 128-Universal donee—Gift of all pro- 


1909, ~ 
744- 


~ givé them to him after her death. 


tow-Advige not followed, effect of--Qontract © 


. respect aiid all of themi set-up a common deferiég 


eros 
f : ae eee 

Undue Infiuence—concld.-- -: ^  - eee 
"When a gift is made- under’ circumstances which 
rise to Such a presumption it is necessary for the 
‘donee to-prove that the gift was the result. oP -the 
Íree exercise of independent will. JS DAC PE 
The most obvious way to prove this-is by estab- 
lishing. thatthe -gift was made after the nature and 
effect of the transaction had .been fully explained tô 
the donor by some independent and qualified person 

' go completely as to satisfy the Court that the donor 
was acting independently of any influence from the 
donee and with the full appreciation. of what. he 
was doing; and in. cases where there are no other 
circumstafices..this may’ be the only means by which 
. thé donee can rebut.the. presumption, But the fact 
' to be, established is.that the gift was the spon- 


taneous act- of the.donor acting under. circumstances | 


which enabled him to exercise.an independent will 


^ and which justifies the Court in holding that the 


_gift was the result of-a free exercise of the donor's 
will and: if -evidence..is- given of: circumstances 
sufficient to establish this fact they. cannot be dis- 
regarded merely beéanse they 
pendent advice from a lawyer.. ~ = 2 


“In order.to satisfy. this rule independent, advice 
must be given with a.knowlédge of all relevant circum- 
stances and must be ‘such, as a competent and 
honest adviser would give if acting solely in the 
interests of thedonor, but. it is, not necessary to 
show that the advice was taken. | : ] 
The appellant was a, Malay woman, wholly il- 
literate and of greatage. The respondent was an 
Arab and a nephew’ by marriage ‘of the appellant: 
The appellant was ‘too feeble even to leave her 


‘house and; relied entirely on the respondent who’ 


was living with her, for'everything, and left “the 
entire management of her-affairs to the respondent. 
The appellant executed a deed.of gift of all her 
properties to the respondent. t was proyed that 
she’ had thé advice of a lawyer but the lawyer 
admitted that he received a- good deal of his infor- 
mation from the ‘respondent, that he was not aware 
that the gift comprised practically the whole of her 


that’ she cauld have effectively given her properties 
-to the respondent by: "will if her’ idea was only‘to 
h Jn a suit by the 

appellant to set aside the deed'of gift: * * ` à 
Held, (1) that the gircumstances were amply 
sufficient to raise the presumption of ‘the influence 
ofthe respondent over the:-appellant and torender 
it -incuMbent o» him to prove that the gift was the 


spontaneous act of the appellant uffder eircumgtances , 
e Which:enebled her to exergse. a.freewil; ° - 


. (2) thas the facts proved by.the:respóndent were 
Sot suficient to rebut the presum¢tion of untlue 
influence- which was raisefl by the relationship .of 
the parties. 
R. 1929 P; O. 3; 29 L. W. 196; 33 O. W, N, 205; (1929) 
MW. N, 105; 20 A. L. J. 1384; 56 M. L. J. 449 733 


U, P.: Excise Act (IV of 1910),ss. 7, 60 (a), 71—- 
—Cocain& discovered in room occupied by several 
` persons—Liability of oceupants—' Possession, 'actual 
offender’, meanings ‘of—Sentence—Liabjlity t$ im- 
~ prisonment—Ss. 60 (a) and 71; scope of. `° 
The accused who were closely related to'each other 
and who carried on a joint businéss were all. ina room 
when cocdine was récoveréd from that room, Noone 
of them ever disassociafed with the otligr in any. 


do -not include. inde- $ 


estate, and that hé did not-remind the appellant | 


P G Incuz Nortan v SHAIK. Arum, A. I. 
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U. P. ExÉIse Act—concld, : . 
that they 


the room: , . k 
, Held, that, under the circumstances, each, of the 
accused must be held to have been im possession of 
the cocaine and wás an actual offender liable to be 


punished with : imprisonment.  : 


PM. m Ps 
x ia P 


saw a constable throw the packets. into 
LÀ 


-- Unders. 60 (a), U. P. Excise Act, ownership ef the 


‘house is not an essential element, but the nature of the 
-occupation of the house might and often is:a cireum= 


stance of very great importance in estimating whether | 


the particular accused-in any given case possesses-the 
excisable article. : i - - 

' The provisotos. 71 ofthe Excise Act which pro- 
‘vides that no person other than the actuat offender 


shall be punished with imprisonment does not in Bny: . 


^way. modify the effect. of s. 60. (a) of the Act which 
. provides thata personin possession of cocaine may 
‘be punished with imprisonment. The -said „proviso 
applies only to that person whois able to show that 
he is the employer or-principal, that he did not; per- 
sonally commit the act complained of, and that ‘ he 
took all due and reasonable precaution ‘to prevent 
the commission of .such act A EMPEROR ?.. ISMAIL, 30 
Or. L. J. 528; (1929) AL J. 609; A. I. R. 1929 All, 705 


ee ee 648 
'U.P.Land Revenue Act (ll! of 1901), s. 36. 
See CiviL PRoocEpuRE Cope, 1908, s. 11. | " 837 
——— $s. 107, 111—Partition proceedings —Objec- 
, tion that there has been valid partition, ‘whether 
‘involves question of proprietary title—A ppeal. 
. Anobjection in partition proceedings.by a person 
whose share is admitted, that there had been a valid 
partition once and the partition officer should not 
interfere . with that partition does not involve a 
avr = St proprietary title within the meaning of 
œg ‘llof the U. P. Land Revenue Act. O BHAGWATI 


. WERSHAN v. Nanbu Lar, 12 R. D. 616; A.I. R. 1929 


Oudh 330 , , .296 
-———— 8.233 (K)— Partition decree—Jurisdiction 
y of Civil Court to disturb such decreez-New facts 
affecting title, effect of. i 

The rule contained in s. 233 (E) of the U. P. 
Land Revenue Act cannot be applied in the sense 
that adistribution made by a partition decree- can 


` hever atany time be disturbed whatever may' have 


happened since the partition decree or however much 
new facts may have come into existence. The said 
section dees not operete as a bar where new facts 


e materially affecting the title pf the parties come into 


existence after the partition Mecreé. ABmHAJAN SINGH 
v. NOKHE, A. I. R. 1929 All, 168 133 


* U. P, Murilcipal Account Codes. 132 (fh), (16) 


« —Pagts of moto? car—Exemption from octroi duty. 


Parfs of the machine qf a motor.car are exempted e: Case. See Civit PRocEDUfE Cone, 1908 


INDIAM.QASES; :. °. 


coda 


'Usurlous Loans Act.-concld.:, - 2 


MED 


| Per Stuart, C. J.— Though the Court has power to ` 
relieve, the transferee. of a.debtor, the question whe-* .- ` 


ther the Court should reliege such a t insferee 

to-be decided upon the circumstances of the; par- 
ticular, case, and if the Ooyrt.is-ef ofinion that 
the transferee has accepted, the ..transfer with, his 
eyes open or that he is a merg speculator the 
Court may refuse to relieve him.* * e, 

.The Usurious Loans Act» 1918, is applicable to. 


suits for redemption in which the mortgagee claims, 
e 


certain amounts before the mortgagor, could 
allowed to redeem. O Sanzu PraBap.v. Gauri SHANKAR, 
50. W. N. 780; A.I. R. 1928 Oudh 396; 4 Luck 1 844, 
Water tax.. Set GonsTRUCTION oF StTaTOTES 740 
Will—Bequest for.unlawful object, validity of—- 


. Unlawful object, proof of-—Association incorporated. - 


_ fo? ‘lawful purposes-eBooks of Rules,and Presi- 

dént's speech extending object to illégal purposes— 
.- Legality of Assoctation. ron ; 
, An Association incorporated in: New York had for 
its objects certain Purposes, which were, so-far as'they 
went, charitable and legal. In the -constitution and’ 
book of laws and in the speeches of*its President 
these objects were, extended to matters-which might 
be objectionable in the eye -of the law. Theauthor- 
ities of the place where the - Association had its 


headquarters. and had, been incorporated did not. 


'ireabthe'Association or the President's speeches as 


an ilegal. ' A person made, a bequest to the 
Association and it was contended that the Will-or, at 
any rate. the bequest, was void ag it was made to 
an Association the objects of which were legal. 


` No:evidence of the New York law was" tendered 


to show that the Association was unlawful: 

Held, that, under the circumstances, the Association 
and itsfunds could not beregarded as unlawful by a 
foreign Court and the beq@est was not void. P C 
UNIVERSAL NEGRO IMPROVEMENT ASSOCIATION v. ANN RÈ- 
zucca MORTER, A. I. R.1928 P. C. 119. 737 


WORDS AND PHRASES: 
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Actual offender. See U. P. fixcrse Acr, 1910, 5.7. 


| e 
‘ Adjournment of sale, See CIVIL | PROCEDURR ` 


“Gope, 1908, s. 47 541 
"Agricultural Incgme. See IxcowE: Tax Act, 
`  1922,8/9 (1)e . d 0351 


Agricultural land, See Punses ALIENATION ey. 
| 417 ` 


. LAND Aor, 1900, s 2 (3) 
' Annual value of land. Se&Czss Act, 1880, ss. 4, 
"185, 


"066 . . 
“Application. See LIMITATION Ach 1908, s.3, SoN. T, 
ART. 183 - d 83 
Bila aisla. See LANDLORD AND TÉNANT 302 


kh. 


from octroi duty undersub-s. (14) of s.132 ofthe Ü, P: | Charitable Institution. See ConsTkucTIoN. or~" 


Municipal Accoumt Code. 

' Persons subject to tax&tion are. entitled - to claim 
‘exemption under any head under which such exemp- 

tion can be,claimed.. A SURJAN LAL v. EMPEROR, A. I. 


R. 1929 All. 278; 30 Cr, L.J. 468;.(1929) A.L. J. 395 . 
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Usurious Loans Act (X of 1918), as amended bye 


. Act XXVIP of 1926—Power of Court-to relieve 


e * * transferee of debtor—‘Debtor’, meaning of. 


` The ‘trawsferee of a debtor is a ‘debtor’ within 


the meanipg'of g.3 of. the Usurious Loans Actande ` 


a’Court has power under the said section to relieve 
the transferee of a debtor of liability in respedt’ of 
excessive ‘interest where i& has reason to bélievé 
that the interest stipulated for is excessive, t zs 

*. - 


..611. 

STATUTES ` ° 740 

- Confession. See Evipence Act, 1872.8. 27% — "1 
~ Cruelty. 


~ Cr ae RESTITUTION OF CONJUGAL RIGHTS 299 
5-Debtor. ‘See Uspriovs Loans Acr, 1918, AB AMBNDED 
* “eny gor, 1926 AÉ à 
Discovery. See EvIDENGE Aor, 12,5 27 o 
Dishonestly. See PENAL Copr, 188, s. 24 °° 
. Pispossession. See BENGAL TENANOY AGT, 
7 ` e. 


e 1 


895 
1885, 

Sci. IJI, Arr. 3 e 35s 
; @istinctly. See Evivence Aor, 1872, s, 27. mE 
Distfhctly relates. See Etenee Adr, 1872, 
8. è .. . œ : 6* 


* Dwelllng homsé. See eBowsay Rent (War Rzs-. 


TRICTIONS) ACT, 1918,.a8, MenDED py Aor, 1923, s. 2. 
Qe CT Ur ow T 
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„Jote, See BENGAL TENANGY 





; 7 practitioner. C Arora v. Orare JuTE Miris, siik: W. 
oen Ps Aer 100, 7 74843  N.535A.I.R.1928 Cal. 481; 550.1259 og 
P pede rent. See BENGAL TENANOY Acr, POE Written arguments. See ,Orvin PROoOEDURE Cope, 
Proprietor of land, See Banaan Dzoswwnm 1908, Oe XLI, r. 16 173 
SETTLEMENT RAGULATION, 1793 204 
e — —t—à 
. e e 
e. s e 
-e 4 " . ee 
" . . e id 
. e 
. ° cm e B e 
e 
7 è 
, 7 = j e. a. e s e ` 
. - . E e s e . 
* e s 
e 
" e “6 N ee 
e j NE . : 
or ee "e Hi e * * e 
M y * * e E * : i 
€ e ° i i a) e , 
e. 2 eo. to E e e . 2 5 e 
. e ? 2 
. 4 è e à . 
CP : AE C 
» - e. . 
PA * * e s e. e ee 
* ^ € ibs Viet 2. e : B gout 
"endum = 





- Error, defect or Irregulartty. See Cryin Pro- 


| ORDURE ‘Uone, 1908, s. 105 (1) - i 184 
Error ©f iaw, See ORIMINAL Procepurs Cong, 

1898,5.439* — x 169 
Existing rent, See BENGAL TENANOY Aor, 1885, 


8. 3 M 525 
Fact. See EvipENOE Act, 1872,.8. 94 6 
Formal defect. See Orv Procepors Cops, 1908, 
* O. XXII, rR. 1 172 
Girl. See Carourr#Surpression OF IMMORAL TRAFFIO 

Aor, 1923, s. 4 266 
ooo definition of. See Contract Aor, 1872, E- ib 
Improvement. See AcraTzngnoy Aor,1026, s. 3 

(11) . 637 
See MALABAR COMPENSATION FOR TENANTS’ IM- 
. PROVEMENTS AOT, 1900, 8.3, e 
Information. See EvibzNoÉ Aor, 1872, s. 27 1 
In virtue of office. Set Construction oF DOOU- 


MENT 138 
Act, 1885,8.50  . 81 
Judgment. See Orin Procepurz, Cope, 1908, 
O. XLI, n. 1 753 
Judgment-debtor. See CIVIL PROCEDURE CODE, 
1908,0. XXI, r. 100 Ye Us 36 
Land. See BenaaL TrNANOY Act, 1885, s. 30 269 
, definition of. See BENGAL MUNIOIPAL Aor, 
1884, s. 34 : 515 
Local Law. See PENAL Cone, 1860, s.40 7.6854 
Loss. See Ramways Acr, 1890, s 77 '-'893 
Occupatión. See BENGAL MUNICIPAL Act, 1884, 
. 85 (a) e 90 
Offence, See PENAL Oops, 1860, s. 40 664 
Person. See Qıvıu ProcepurE Cops, 1908, s. i 
4 


* GENERAL INDEX—ÍND. CAS, 
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Quarterly rests. See NzcornBLE INSTRUMENTS 
Aor, 1881, ss. 4, 5 . 
Representative. See CarncurTA MUuNIOIRL Aor, 


1923, s. 538 271 . 
Same offence. See EvipENcE Aor, 1872, 2m 
aranjam. See Inau 369 
ettling rent. See Bencar Tenancy Act, 1885p ^ 
8. 32 . 525 
Sum certain See NEGOTIABLE INSTRUMENTS Act, 
1881, ss. 4, 5 : 201 
Tank, See Acra Tewanoy Aor, 1926, 3 (11) 637 


Weil. See Aara TENANOY AOT, 1926, s.3(11) 637 


orkmen's Compensation Act (VIII of 1923), 

S. 11 (6)——Injury to workman—Disregard o 

directions of doctor offered by Employer—Employer 8 

liability. : 

The words ‘if it is thereafter proved that the 
eworkman has not been regularly attended by a 
qualified medical practitioner', in s. 11, sub-s. (6) of 
the Workmen's Compensation Act do not apply to 
the case of regular attendanee by the employer's 
doctor whose instructions have been disregarded by 
the workman. 

Consequently, where the injury is aggravated by 
an unreasonable disregard by the workman of the 
directions of the doctor offered by the employer, even 
if the workman was regularly attended by the 
employer's doctor the concluding words of the sub- 
section must take effect and the workman's claim 
for compensation must be assessed upon the basis : 
of aninjury of the same nature and duration as 
might reasonably have been expected if the workman 
had been regularly attended by a «qualifz madical 


